Overview
· The 14th Amendment and Selective Incorporation

· Total Incorporation: 14th Amend made Bill of Rights fully applicable to the states; has been rejected

· Ordered Liberty: particular procedural safeguards in Bill of Rights are applicable to the states bc a fair and enlightened system of justice would be impossible w/o them, fund to Am scheme of justice

· Selective Incorporation (favored): almost all of the crimpro guarantees are fully applicable to states

Foundations of the Fourth Amendment
· Basics/history of the 4th Amend

· Only covers action by gov’t actors

· Doesn’t expressly forbid warrantless searches, but rather only unreas searches and seizures

· Stringent requirements when warrant is necessary, but no explicit rule for determining when that is

· For non-warrant situations, there’s only an unexplained reas requirement, w/ no concrete lims at all

· If something isn’t a search or seizure, then 4th Amend doesn’t apply, even if unreas (Smith)

Factors in Determining Presence of a Violation
· This isn’t a totality of the circumstances test

· Trespass—may be relevant but certainly not controlling like it used to be

· Bond: no expectation that bag would be felt in an exploratory manner (emphasis on the physicality)

· Actual Expectation—may be relevant but not controlling

· Harlan’s twofold requirement for 4th Amend protections

· Person must’ve exhibited an actual (subj) expectation of privacy

· That expectation must be one that society is prepared to recognize as reas

· But gov’t can’t extinguish a const right just by announcing that they’re no longer respecting it

· Bigger Q is whether you have a const entitlement (must be decided on normative grounds)

· Technology—very important factor but not dispositive

· Katz: OK if gov’t hears you w/ unaided ear but not if w/ sophisticated technology 

· But even if use technology, still might be no search

· Smith: pen register doesn’t const search bc no reas expectation of privacy in #s dialed

· No legit expectation of privacy in info voluntarily turned over to third parties

· And can still have a search even w/o sophisticated tech if there’s an expectation of privacy (agent climbs on roof to listen to people meeting in bathroom)

· Kyllo: use of sense-enhancing tech to get info regarding interior of home that couldn’t have gotten w/o phys intrusion is a search at least where the tech in Q isn’t in gen pub use

· Dow Chemical (aerial photos of industrial complex): mere fact that human vision is enhanced somewhat, at least to the degree here, doesn’t give rise to const problems

· Personal/Intimate—usually drops out bc Ct can’t draw the lines (although always on the table)

· Actual vs. potential: have to look at what info a device can expose rather than what it did expose

· Smith: pen register has limited capabilities; no acquisition of contents of communications

· Riley (cops surveilled ∆’s partially covered greenhouse from helicopter 400 ft up)

· Any member of pub could’ve legally been flying there and observed the greenhouse

· Mistaken in focusing on fact that no intimate details of home/curtilage were observed

· Degree of intimacy

· Place: dog sniff doesn’t const a search bc of how limited it is, both in manner in which the info is obtained and in content of the info revealed (no exposure of personal info)

· Canine sniff is sui generis bc only thing detected is criminality (no spillover)—only discloses presence or absence of narcotics

· 4th Amend doesn’t protect privacy per se (i.e., it doesn’t protect criminality), so you can uncover criminality if you are only discovering criminality

· Weapons detection isn’t const since people can legally possess weapons

· Oliver: open fields doctrine—no legit expectation of privacy in open fields

· Only the curtilage is given 4th Amend protections (considered part of the home)

· Curtilage Qs should be resolved based on proximity to home, whether included w/in enclosure surrounding home, nature of the uses of area, and steps taken by the resident to protect the area from observation by passersby

· Even if there’s “no trespassing” signs or something, no go bc test isn’t whether the individual chooses to conceal assertedly private activity, but is whether gov’t’s intrusion infringes on the personal and societal values protected by 4th Amend

· Kyllo: 4th Amend protection isn’t correlated w/quality or quantity of info obtained

· Dow Chemical: photos didn’t reveal any intimate details; open areas of an industrial complex are more analogous to an open field than curtilage

· Home

· Kyllo: bright line against warrantless searches of the home

· Assumption of risk (Third Party Doctrine)—this has become the operative test, the crucial linchpin, but it still isn’t controlling, esp bc Ct uses it even when the assumption of the risk isn’t voluntary

· Ex Parte Jackson: outside of packages are open to inspection (not protected by 4th Amend)

· Greenwood: no reas expectation of privacy in garbage—what a person knowingly exposes to the pub is not a subject of 4th Amend protection

· Ciraolo: no reas expectation that yard is protected from surveillance since any member of the pub flying above it could glance down and see into it

· Knotts (beeper in chem container): no search bc visual surveillance would’ve accomplished the same

· That cops relied not only on visual surveillance, but on use of the beeper signal isn’t material

· Karo: search when continued to monitor beeper after it was taken into the home bc reveals info that couldn’t have been obtained through visual surveillance

· Miller: no expectation of privacy in bank records

· Does clash w/ Katz—Katz voluntarily turned info over to another person too

· Seems info turned over to a personal associate is protected unless they betray you, but when you turn info over to an intermediary, the company’s EEs can do something w/ it, making info turned over to an impersonal institutional intermediary is out of your control

· Often not very voluntary—Smith (have to use the phone), Greenwood (have to throw out your trash)

· If no reas expectation of privacy, then you are deemed to have assumed the risk

· Attempts to pull back on assumption of the risk

· Warshak: reas expectation of privacy in emails(trusting an intermediary doesn’t necessarily defeat a reas expectation that communications will remain private

· While emails must pass through an ISP’s servers, the ISP is the functional equivalent of a post office or phone co., which are both safe from governmental intrusion

· Mere ability of a third-party intermediary to access the contents of a communication isn’t sufficient to extinguish a reas expectation of privacy

· Maynard: unlike one’s movements in a single trip, whole of one’s movements over course of a month isn’t actually exposed to pub bc 0 likelihood anyone will observe all of them

· Consideration isn’t what another person can phys and lawfully do but rather what a reas person expects another might actually do

· Whole of one’s movements reveals more than does the sum of its parts so the whole of one’s movements isn’t exposed constructively

· When it comes to 4th Amend, means matter—some means defeat one’s reas expectation of control over one’s personal info, while others don’t

Searches and Arrests
· A search/arrest is presumptively reas if warrant and PC and presumptively unreas absent those 2 reqs

Warrant Requirement
· Issuing magistrate must be 1) “neutral and detached” and 2) capable of determining whether PC exists

· Cannot allow person w/in law enforcement to approve warrant—non-delegation problem (Coolidge)

· Judge must read affidavit + make PC determination—cannot just serve as a rubber stamp (Rooker)

· Particular description of the place to be searched

· Must be such that officer w/ a search warrant can w/ reas effort ascertain and ID the place intended

· If should know a building is multi-occupancy, must describe particular unit to be searched

· Particular description of the things to be seized

· Must include all descriptive facts that reas investigation could be expected to uncover

· Some leeway in particularity if urgency in conducting the search impeded such investigation

· More gen description is sufficient when nature of objects to be seized are such that they couldn’t be expected to have more specific characteristics or where property is itself contraband

· Greater particularity required when type of property sought is gen in lawful use or when other objects of same gen classification are likely to be found at the place to be searched

· Greatest care in description required when consequences of a seizure of innocent articles by mistake is most substantial (e.g., 1st Amend-protected objects, place to be searched is atty’s office)

· OK not to provide any avail facts that couldn’t have been expected to be helpful to execution

· OK for some facts to be in error if the executing officer could still determine the intended obj

· Particularity requirement doesn’t require particularity wrt the crim activity suspected

· Warrant can cross-reference other docs, but a defect cannot be saved by the supporting affidavit

· Particularity req is also interpreted to have a temporal scope (must be executed w/in certain amt of time)

· Must knock + announce presence/authority + give occupant reas time to open door before forcing entry

· To justify a “no-knock” entry, cops must have reas suspicion that knocking/announcing would be dangerous or futile or would inhibit effective investigation (e.g., destruction of evid) (Richards)

· If exigent need to enter, depending on the exigency, must still typically wait 15-20 seconds

· However, once the exigency has matured, officers need not wait any longer

· May only search parts of premises described and only where described items might be concealed (Hicks)

· Search must cease once the named items have been found

· Reasons for the warrant requirement

· Advanced determination (avoids judicial hindsight bias) and freezing the record (police can’t lie later about the basis for the search)

· Diligent and neutral gatekeeping—a check on law enforcement that isn’t merely a “rubber stamp”

Probable Cause
· Inquiry is, based on the affidavit alone, is there a >50% probability that ∆ is engaged in illegal activity?

· No actual showing of crim activity necessary—innocent behavior will often be sufficient for PC

· What matters is the degree of suspicion that attaches to the particular act

· Technically a > 50% chance, but practically speaking, it means something that’s sig possible

· No numerically precise degree of certainty is required to show PC

· Seriousness of the crime isn’t a factor—urgency is only an issue under the warrant req (not PC)

· 2-pronged Spinelli test—each is entirely sep and must be independently satisfied to get PC

· Basis of knowledge prong—allows mag to make his own independent determination about PC instead of allowing a conclusory statement of the CI to be sufficient (non-delegation issue)

· Must either have foundation for the knowledge or sufficient detail that would obviate the need for such foundation (something only an insider would know—more than banal info)

· Veracity prong—affiant-officers must support claim that 1) CI was credible and 2) his info reliable

· No amt of detail, w/o more, can give assurance of CI’s veracity bc could be fabricated

· Can be satisfied by corroboration if unusual/predictive info (more than “innocent” details)

· Where predictive info is corroborated, both prongs are satisfied (Draper)

· This prong addresses the issue of probability, the probability that the illegal act is occurring

· Gates: sought to make the analysis less technical w/ a totality of the circumstances approach—a deficiency in 1 prong could be compensated for by a strong showing as to the other or by other indicia of reliability

· But the prongs address such diff concerns that seems odd that 1 prong could be entirely deficient

· A weak prong 1 can be comp by a very strong prong 2

· Less likely in opposite direction—there has to be a basis for reliability bc delegation issue (mag can’t just assume bc a cop says it that it’s reliable)

· Veracity, reliability, and basis of knowledge should be understood as closely intertwined issues that may usefully illuminate the common-sense practical Q of whether there is PC

· Given all the circumstances, is there a fair probability that contraband or evid of a crime will be found in a particular place?

· Diff in whether there’s PC b/t Gates and Spinelli depends on what Gates means by a “deficiency” (maybe can’t set off an absence of 1 prong but can set off a mere deficiency)

· Ct won’t permit a solid track record to allow a mag to approve a warrant w/o any basis of knowledge

· Same analytic framework in both—concerned w/ whether CI is truthful and whether we know enough about how he got his info

· An anon tip alone seldom demonstrates the informant’s basis of knowledge or veracity (J.L.)

· Although if suitably corroborated, it might exhibit sufficient indicia of reliability

· Possibly a lower standard for reliability for a report that someone’s carrying a bomb

· If tipster has an ulterior motive, have to assess the probability that he’s telling the truth (Upton)

· PC is also required for warrantless arrests and searches (don’t want to incentivize acting w/o a warrant)

· Same quantum of evid is required whether one is concerned w/ PC to arrest or PC to search, although PC to search is a higher standard bc have to believe that the particular thing is there at a particular time

· For arrest: substantial probability that a crime has been committed and person to be arrested did it

· For search, there must be a substantial probability that certain items are the fruits, instrumentalities, or evid of a crime and that these items are presently to be found at a certain place

· PC to search has to do w/ present location of evid, so warrant can grow stale if, for example:

· The time of the facts relied on is unknown or highly uncertain

· Highly incriminating or consumable personal property is less likely to stay in 1 place

· To have PC, there must be a sufficient connection of the items sought w/ a particular place

· So, for example, PC to arrest doesn’t necessarily mean PC to search the residence

· Sometimes objection is that the info is premature rather than “stale”

· Anticipatory warrants require mag to determine 1) that it’s now probable that 2) evid, contraband, or a fugitive will be on described premises 3) when warrant is executed

· If anticipatory warrant places a condition on its execution, there must be:

· A fair probability that contraband or evid of a crime will be found in a particular place if the triggering condition occurs

· PC to believe the triggering condition will occur
· The supporting affidavit must provide the magistrate w/ sufficient info to eval both aspects of the PC determination

· An otherwise insufficient affidavit cannot be rehabilitated by testimony concerning info possessed by the affiant when he sought the warrant but not disclosed to the issuing magistrate

· When police act w/o a warrant, they initially make the PC decision themselves, but it’s reviewed later

· Wrt an arrest on the street, there must be a hearing to determine PC

· When act w/ a warrant, initial Q is whether you are entitled to an evidentiary hearing

· Franks: ∆ must 1) make a substantial prelim showing of falsity (i.e., a false statement knowingly, intentionally, or w/ reckless disregard for the truth, was included in warrant affidavit) and 2) the allegedly false statement must be necessary to the finding of PC

· Virtually impossible hurdle to overcome, esp wrt CIs (but judges do have discretion to order a hearing even if it’s not const required)

· If ∆ then proves perjury or reckless disregard by a preponderance, and, w/ the false material set aside, the affidavit’s remaining content is insufficient to est PC, the search must be voided and the fruits excluded same as if PC was lacking on the face of the affidavit

· Magistrate’s decision may be reviewed on appeal

· Gates argued that appellate cts should defer to mag and need only find that he had a “substantial basis” for concluding that PC existed based on the facts set out in the compl/affidavit

· Spinelli argued for de novo review

· McCray: cops need not disclose ID of a CI at an evidentiary hearing if the judge is convinced that officers relied in good faith on credible info supplied by a reliable informant

· If he doubts credibility of the affiant, he may require that the informant be IDed or even produced

· McCray informer’s privilege doesn’t apply at trial

· Where info is from V or a witness, unlike w/ informant cases, prior reliability need not be shown

· Critical Q is whether the gen description given is sufficient to justify the arrest of any 1 person

· For direct observations by cops, standard is based on the reas, cautious, and prudent peace officer

· Pringle: issue whether cop has PC to believe that coke was ∆’s when there were 3 men in sm car

· PC means a reas ground for belief of guilt particularized wrt the person to be searched or seized

· Stronger inference of common enterprise b/t driver and passengers in a car

· Unclear whether only applies to cars, or even only sm cars

· Ybarra: no PC to believe that any person in the bar besides the bartender would be violating the law

· Mere proximity to others independently suspected of crim activities doesn’t give rise to PC to search

Warrantless Arrests
· Practicality (legit law enforcement interest balanced against level of intrusion) vs. historical foundations

· Original rule (Watson)

· Modern Equivalent: translation of orig rule into modern circumstances (Katz, Kyllo)

· Balancing (although to what extent is that diff from the Modern Equivalent?) (Garner)

· Rationales for not requiring a warrant

· Warrant unnecessary for arrest when inconvenient

· Squeeze—don’t want a warrant to get stale (so don’t want to get the warrant right away) but want to get it soon enough so you don’t lose what you’re looking for

· Search warrants go stale very quickly; arrest warrants rarely do

· History rationale (e.g., common law rule recognizing felony arrests w/o a warrant)

· Exceptions to warrant requirement

· Exigent circumstances

· Felony arrest in a pub place (FAPP) or where the police are entitled to be (common law rule)

· Cops must either see the felony or have info arising to PC (Watson)

· Line is at door’s threshold

· Bc standing at threshold = being in pub place, cops can knock on door and arrest ∆ if he opens the door (Santana)

· And under Hayden’s hot pursuit rule, they could pursue him if he retreats inside
· Just bc the Watson PC req is satisfied, 4th Amend still lims how the seizure can be made

· Common law rule that you could always shoot a fleeing felon is trumped by modern-day interests in some circumstances

· Garner: deadly force is not justified if suspect poses no immediate threat

· If PC to believe suspect poses threat of serious phys harm to officer or to others, it’s not const unreas to prevent escape w/ deadly force

· Graham: 4th Amend reas standard applies to all claims of excessive force

· Must analyze totality of the circumstances: severity of crime, whether suspect poses immediate threat to safety of cops or others, and whether he’s actively resisting arrest or attempting to evade arrest by flight

· Asks whether cops’ actions are obj reas given the facts/ circumstances confronting them, w/o regard to their underlying intent or motivation

· Gerstein: on-the-scene assessment of PC justifies an arrest and brief detention

· Must be a judicial determination of PC before any sig pretrial restraint on liberty made either before or promptly after the arrest

· McLaughlin: “prompt” will typically be w/in 48 hrs of arrest

· Even if determination made w/in 48 hrs, unconst if unreas delay (e.g., delays to gather additional evid to justify the arrest)

· If no determination w/in 48 hrs, gov’t must prove the existence of a bona fide emergency or other extraordinary circumstance (e.g., that it may take longer than 48 hrs to consolidate pretrial proceedings or that there was an intervening weekend are not extraordinary circumstances)

· Payton: need an arrest warrant if it’s a private place (and basis to believe they’ll be there)

· Absent exigent circumstances, a warrantless arrest in a home is unconst

· Searches for property and for people are diff only in degree rather than kind—both share fund characteristic of a breach of the entrance to one’s home

· Steagald: to make an arrest in someone else’s house, you not only need an arrest warrant but also a search warrant to search for ∆ (PC to believe that he is there)

· Can lure someone out of their home to make an arrest (e.g., deception is fine), but forcing someone out (e.g., tear gas) infringes on the interests Payton was designed to protect

· Misdemeanor exception?

· Misdemeanor in presence is a definite exception

· No SCOTUS precedent about whether warrantless arrest for misdemeanor in pub place is ok

· Atwater: historical materials weren’t clear, but if they are, they control

Warrantless Searches
· Exigent Circumstances (exception to warrant req but still need PC)—three requirements
· Imminent need—hot pursuit of a fleeing felon or PC to believe 1 of the following exists: imminent destruction of evid, the need to prevent a suspect’s escape, or risk of danger to police or others

· Hayden: hot pursuit rule—reas to enter to search if reliable info that suspect entered house

· Mincey: seriousness of the events under investigation, w/o more, is insufficient

· No prior opportunity

· Missing in Vale—had arrest warrant, no reason it was impracticable to get search warrant too

· Even though they were faced w/ imminent destruction of evid, no reason they couldn’t have gotten a warrant before

· No less intrusive alternative

· Olsen: no exigent circumstances bc cops could’ve surrounded house (didn’t have to go in)

· Home is highly protected—must be very sure about the exigency before can go in

· Can secure premises while other officer is getting a warrant (Grummel, Segura)

· McArthur: officer left to get search warrant, other officer stayed on porch w/ ∆ and told him he couldn’t reenter unless accompanied by the officer

· Reas restriction if reas fear that evid would otherwise be destroyed

· Can make family members stay outside too to protect evid
· Search Incident to Arrest

· *Exception not only to the warrant req, but also to PC—only req is that there be a valid arrest*

· Anything on an arrestee’s person—brightline rule (Robinson: crumpled cig pack)

· Fact of the lawful arrest est the authority to search—need not be present one of the reasons supporting the authority for a search (e.g., no need for a reason to believe ∆ was dangerous)

· Danger to cop exists no matter the offense arrested for

· Does not include luggage or even a purse (considered off the person)

· Off-the-person searches

· Not a car: grabbing area to remove any weapons or seize any evid (Chimel)

· Can be intense and need no basis, but grabbing area is limited by 3 dimensions

· Phys distance (e.g., length of arm)

· Substantive variation (type of crime)

· Temporal dimension—limited to places currently grabbable

· Danger that third parties can destroy evid isn’t a valid reason

· Can conduct protective sweep of immediately adjoining area from which attack could be immediately launched w/o any basis (Buie)

· Beyond immediately adjoining area, there must be founded suspicion (articulable facts) that an area harbors an individual posing a danger

· Both are limited in intensity

· Cursory inspection of places where a person can be found

· Can last no longer than is necessary to dispel the reas suspicion of danger and no longer than it takes to complete the arrest and leave

· Warrantless entry of premises is permissible incident to an arrest elsewhere in some circumstances (Chrisman: police follow drunk student back to dorm so he can get ID)

· Not unreas for an officer to monitor arrestees’ movements following the arrest

· Car: passenger compartment (and any containers inside) incident to recent occupant’s arrest only when 1) arrestee is unsecured and w/in reaching distance at time of search or 2) it’s reas to believe vehicle contains evid of the offense of arrest (usually drug offenses) (Gant)

· Rare that police can lawfully search under 1st prong (bc usually will have been able to or should have been able to fully effectuate an arrest, which would prevent access)

· 2nd prong has effect of a search becoming per se reas when it’s a drug offense

· Distinguishes Belton/Thornton as falling w/in 2nd prong but implicitly overrules them

· Belton: passenger compartment and all closed containers therein could be searched incident to a lawful arrest (can’t slash upholstery)

· Desire for brightline rule to easily apply in the field so police would know scope of their authority, people would know the scope of their const protection, and there’d be consistent and predictable results

· Removed temporal lim and fine-grain analysis of Chimel
· Thornton: recent occupancy was sufficient to be able to search vehicle

· What makes the car diff from the home is the danger that comes from making a custodial arrest (Knowles: car was impermissibly searched after citation issued for speeding; lower threat to officer safety if no custodial arrest)

· Full searches of an arrestee and his carried personal effects permissible when he’s been delivered to where he’s going to be detained are permissible for 2 possible reasons:

· Delayed Robinson search incident to arrest

· Inventory search to safeguard his property and ensure weapons/contraband aren’t brought in

· Pretext Arrests

· Reasonableness doesn’t depend on actual motivations of the officers involved nor should officers’ heat-of-the-moment actions be subject to a case-by-case analysis (Atwater, Whren)
· Selective enforcement of the law is unconst if based on considerations like race, but that’s a violation of the Equal Protection Clause, not the 4th Amend

· Subjective intentions play no role in ordinary PC 4th Amend analysis

· Vehicle Exception

· Justification no longer based on mobility (i.e., even a totaled car falls w/in the exception)

· Now based on reduced expectation of privacy in cars due to their pervasive reg—compelling governmental need for reg and pub is fully aware it’s accorded less privacy due to these regs

· Although still need warrant to search other highly regulated things

· Applies if the vehicle is being used on the highways, or is readily capable of such use and is found stationary in a place not used for residential purposes (Carney)

· No warrant req but need PC to search a particular car for particular articles (Chambers v. Maroney)

· Vehicle exception allows police to go into more private areas (e.g., sealed packages, the trunk, luggage in trunk, interior of the upholstery)

· Spatially broader than SIA (can search trunk) but authoritatively narrower (need PC)

· Gant allows search under reas suspicion but restricted to passenger compartment

· If stop car and see drugs, can search suitcase in backseat (only need possibility) but can’t go in trunk

· Carney allows search of trunk but requires PC

· If stop car and see drugs, can search suitcase in trunk only if PC to believe there’d be drugs there (yes for drug dealer, no for casual user)

· PC extends to every part of the vehicle and its contents that may conceal the object of the search (Acevedo: cops knew ∆ had bag of pot in trunk and had PC to search bag but not whole car)

· Don’t need PC to search a car to search a suitcase in a car

· Privacy interests of closed containers yields to broad scope of an automobile search (Ross)

· So luggage is fully protected by the warrant req until it touches a car (Chadwick)

· And a briefcase in a car can be searched, while a briefcase on the street can’t be

· If there’s PC to search for contraband, that gives PC to search all packages and containers—individualized PC as to each one is unnecessary, nor does it matter whose property is its (Houghton)

· Ybarra doesn’t extend to personal property in a car—possibility of common enterprise is greater wrt people in a car

· Luggage is protected unless it’s in a car unless it’s on a person—cannot permit a search of the person (and stuff on the person) even when inside a car (need PC + warrant to search the person)

· Inventory Searches

· Inventory searches are permissible if done in good faith according to standard procedures (Bertine)

· Routine, noncrim procedure

· Not done to investigate crim conduct but done to protect owner’s property while it’s in police custody and to guard police from danger

· Police can use discretion as long as it’s exercised according to standard criteria and based on something other than suspicion of evid of crim activity
· Evid found in an otherwise lawful inventory must be suppressed if the prior impoundment of the vehicle wasn’t justified

· Bertine doesn’t require a policy either mandating or barring inventory of all containers, but there needs to be a policy that forbids uncanalized discretion (Wells: inventory of locked suitcase was unlawful bc cops had no policy wrt opening of closed container during an inventory search)

· May give a cop latitude to determine whether to open a particular container under the circumstances as long as it is grounded in standard procedure (e.g., officer can open closed containers whose contents he can’t ascertain from examining the exterior)  

Stop and Frisk
· Spectrum: friendly exchange of pleasantries(forcible stop (need reas suspicion)(arrest (need PC)

· 4th Amend kicks in only when there’s a forcible stop

· Terry: cop can stop to investigate possibly crim behavior and may conduct a reas search for weapons for his protection if, based on the circumstances, he has reason to believe ∆ is armed and dangerous

· It is a “seizure” when cop has, by means of phys force or show of authority, in some way restrained the liberty of a citizen and the frisk is a search, but they are reas intrusions

· Cop must be able to point to specific and articulable facts which, taken together w/ rational inferences from those facts, reas warrant the intrusion (obj standard)

· Sole justification is safety so scope must be limited to what’s necessary to discover weapons

· Cases like this are very fact specific

· Person approached on the street may refuse to cooperate and go on his way

· May not be detained even momentarily w/o reas suspicion, and mere refusal to cooperate is not, w/o more, sufficient to justify a seizure

· Must actually be a stop (usually pretty clear if there’s a frisk)—2 reqs:

· Reas person thinks not free to leave or wouldn’t feel free to disregard the police and go about his business (Bostick: officers boarded bus and searched luggage) AND

· Reas person test presupposes an innocent person

· Drayton: that a stop is on a bus doesn’t on its own make a police encounter a seizure

· Brendlin: a passenger is seized during a traffic stop bc reas person wouldn’t feel free to leave

· Submission to show of authority OR application of phys force (Hodari D)

· There must be a phys seizure—merely saying “stop” isn’t enough

· Schulhofer thinks this is indefensible

· Must be a basis for the stop (reas suspicion of crim activity); for frisk, must have belief of danger

· Based on totality of the circumstances, officers must have a particularized and obj basis for suspecting the particular person stopped of crim activity (Cortez)

· Inference that persons who talk to drug addicts are engaged in trafficking isn’t enough to support a stop if officer didn’t hear or see anything more (Sibron)

· Important to take into account whether there’s any need for immediate action

· Must be based on what the officers knew before they conducted the search (J.L.)

· Reas suspicion requires that a tip be reliable in its assertion of illegality, not just in its tendency to identify a determinate person

· Stopping someone bc he’s acting consistent w/ a generalized profile (e.g., drug trafficker) doesn’t detract from the evidentiary sig of the behavior as seen by a trained agent (Sokolow)

· Presence in a “high crime are,” standing alone, isn’t enough to support reas suspicion, but it’s a relevant consideration (Wardlow)

· “Headlong flight” isn’t necessarily indicative of wrongdoing but is highly suggestive

· Officers could stop ∆ to find out why he fled

· Concurrence: not a per se rule—must look to totality of circumstances

· Must consider the scope of the stop and of the frisk

· For a frisk, it must be limited to an outer patdown

· Can only take something out if it feels like it could be a weapon (Dickerson) and, if take something out, can only look inside if could contain a weapon (but see Robinson)

· A frisk is per se reas regardless of individual circumstances when cops are confronted w/ violent offenses or persons and situations that always pose a danger of armed violence (e.g., those present in high-crime or drug-involved area who are evasive)

· Stop must be reas related in scope to the circumstances which justified the initial interference

· A seizure lawful at its inception can violate 4th Amend in its manner of execution (Caballes)

· A legit stop can become impermissible if its scope is excessive in:

· Length—over 90 mins is likely too much (Place), 60 can be permissible if police are pursuing a legit obj, 15 mins was impermissible in Royer
· Brevity of the invasion is an important factor in determining whether the seizure is as minimally intrusive as to be justifiable on reas suspicion

· Purpose/intrusiveness (not doing it in a way most efficiently towards purpose)

· Location—movement to another location

· Royer: moved to sm airport room—there’s a less intrusive alternative than removal to a private location

· Dunaway: need PC to put ∆ in interrogation room bc detention for custodial interrogation, even if not under arrest, is a severe intrusion

· Must take into account the offense reas suspected at the outset and others reas suspected as a result of info obtained during the stop

· May be unlawful if officer uses a threat or show of force suggestive of making a full-fledged arrest (e.g., drawing a weapon, handcuffing ∆ or placing him in a squad car), but such tactics aren’t dispositive of whether officer exceeded his authority

· Whether such tactics are OK is based on the facts of the particular case

· A warning that ∆ is free to go (i.e., that the stop is completed) isn’t a prereq to voluntary consent (Robinette: ∆ stopped for speeding and cop gives back license and asks to search car)

· Can’t look for evid as part of a stop—a stop and frisk’s scope only extends to safety

· Profiling

· Use of race-based suspect descriptions is as much of a racial classification as is racial profiling
· And can have same effect, either bc description is too broad or police stop too many people
· Probative value of racial or ethnic info is often minimal, even when provided by a crime V

· Even where such info is logically related to a crim investigation, you can exclude groups of individuals from the circle of suspicion but can’t move any particular individual possessing that racial/ethnic characteristic inside that circle

· Even if Middle Eastern origin has some value for distinguishing terrorists/non-terrorists, can’t distinguish b/t law-abiding and non-law-abiding w/in that class

· But use of race in V IDs is more efficient than in predictive profiling

· Stereotyping is inaccurate and inefficient and stigmatizes and damages societal cohesion

· Over-reliance on racial/ethnic info is unlikely to yield the criminally responsible in a diverse society

· Brown v. City of Oneonta: law enforcement could act on basis of V’s description w/o violating EPC

· Didn’t question people solely on basis of race but based on legit basis of V’s description

· However, a description of race and gender alone will rarely provide reas suspicion justifying a search or seizure, so there can be a 4th Amend violation

· 4th Amend jurisprudence, though not a gen bar to racial discrim or classification, prohibits arrests and Terry stops in many situations where officers ignore everything but the racial part of a V description and, acting solely on that racial element, stop and Q all members of that race they can get hold of even when those questioned grossly fail to fit V’s description

· Such stops, based on race alone, absent compelling exigent circumstances, would almost never rest on the const required “reas articulable suspicion” of crim activity needed to justify an investigatory detention

· DOJ guidelines permit use of race in natsec context bc of the high stakes involved

Consent
· Whether consent is “voluntary” or is the product of duress or coercion, express or implied is a Q of fact to be determined from the totality of the circumstances (Schneckloth)

· Subject’s knowledge of a right to refuse is a factor to be taken into account, but such knowledge isn’t a prereq to est voluntary consent

· Johnson v. Zerbst test (“intentional relinquishment or abandonment of a known right or privilege”) only applies to rights Const guarantees to a crim ∆ in order to preserve a fair trial, while protections of 4th Amend, protect the security of one’s privacy against arbitrary gov’t intrusion 
· This only applies when someone is not in custody

· Bumper: consent invalid when only given after official conducting the search asserted he had a warrant

· Standard for measuring scope of the consent is one of obj reasonableness—what would the typical reas person have understood by the exchange b/t the officer and the suspect (Jimeno)

· Scope of the search is gen defined by its express object (e.g., if officer says he’s looking for drugs, it’s obj reas to conclude consent includes containers in the car that might hold drugs)

· Nature of the container is also relevant (e.g., reas to think that consent to search of trunk means consent to a paper bag in it but unreas to think that extends to breaking open a locked briefcase)
· Third-party consent

· Can get consent from individual whose property is searched or from a third party who possesses common authority over the premises

· “Common authority” rests on mutual use by persons gen having joint access or control

· Where there exists such common authority, each user has right to permit inspection in his own right and each has assumed that risk that another might permit a search

· Spouse presumptively has common authority, although nonconsenting spouse may rebut this presumption by showing that the consenting spouse was denied access to the particular area searched

· Assumption that even if have independent spaces, they each have access to each other’s (although there are limits, like a locked desk in a study)

· Head of household may give consent to a search of the child’s living quarters

· A child may not give consent to a full search of the parent’s house

· Although where it’s not unusual or unauthorized for the child to admit visitors into the home, child’s consent is OK

· LL may not consent to a search of his T’s premises

· Co-Ts gen can consent to a search of entire house/apt, even if occupy sep BRs

· Hotel EEs may not consent to a search of a guest’s room (Stoner)

· Bailor/bailee

· Where the lines are clear, consent isn’t valid (e.g., lot attendant can’t give permission to search your car)

· But a bailee w/ unlimited access can consent (Frazier v. Cupp: in letting Rawls use his gym bag frequently and leaving it at his house, P assumed the risk that R would let someone else look inside)

· Agency authority

· Store EE may give permission to search back office only when acting w/in the scope of his authority for the benefit of the principal

· If acting out of spite bc he hates his boss, he’s no longer acting w/in the scope of his authority

· Burden is on gov’t to est common authority

· Search is reas if cop reas believes consenter had authority to consent (Rodriguez: ex-gf w/ keys)

· Determination of consent to search must be judged against an obj standard: would facts avail to the officer at the time warrant a man of reas caution in the belief that the consenting party had authority over the premises

· Apparent actual authority is diff from apparent derivative authority

· Spite defeats the latter bc puts police on notice that there’s no apparent authority

· Spite wrt husband/wife is irrelevant bc doesn’t remove right of either one to exercise his/her actual authority

· The third-party consent is binding on the actual owner even if no assumption at all if the officer reas thought it was valid consent

· If a potential ∆ w/ self-interest in objecting is in fact there and does object, the co-T’s permission doesn’t suffice for a reas search (Randolph: wife says yes, husband no, each w/ complete authority)

· The potential objector must be “invited to take part in the threshold inquiry”
Administrative Searches
· Require “special needs” beyond the normal needs of law enforcement context for a suspicionless search

· Only once you determine there is such a special need do you balance (otherwise Edmond would’ve been OK)—context-specific inquiry, examining the competing private and pub interests at stake

· Thing that factor into the analysis: scariness, stigmatization, potential for abuse, mission

· Things that don’t: need, lack of discretion, lack of police involvement, not using the evid

· Routineness/automaticity seems to play a role (favor an evenly distributed burden, no discretion) but some programs w/ discretion are OK (TLO, Burger) and some w/o aren’t (Chandler, Edmond)

· Although, even some stuff that looks neutral really isn’t (e.g., where are they putting checkpoints)

· Camara: dealt w/ fire, health, and housing code inspection programs directed at dwellings

· Reasons why this is reas
· Doubt that any other canvassing technique would achieve acceptable results
· Such inspections involve a relatively limited invasion of the urban citizen’s privacy as compared to the execution of the more traditional search warrant
· Basically permits an area warrant for housing code violations (would never be OK for drugs)

· Based on Camara, showing that a specific business has been chosen on the basis of a gen admin plan derived from neutral sources also suffices for inspection of bus premises
· Checkpoints
· Only need reas suspicion to stop motorists and inquire about their residential status (Almeida-Sanchez: roving patrols; Ortiz: perm checkpoint)
· Martinez-Fuerte: brief questioning at checkpoints is permissible w/o any individualized suspicion
· Involves less discretionary enforcement since officers may stop only the cars passing through
· Interest in policing the borders justifies immigration checkpoints (even though 100 mi from border, it’s difficult to contain illegal immigration at the border itself)
· Prouse: absent reas suspicion, police couldn’t stop individual cars to check license and registration but would probably be OK if all oncoming traffic were questioned at roadblock-type stops

· Vital interest in ensuring only those qualified to drive are doing so and that vehicles are fit for safe operation but can’t have such discretion as was avail here

· Sitz: sobriety checkpoints are fine bc of the slight intrusion and limited discretion balanced against the very serious drunken driving problem and immediate hazard posed by such drivers

· Checkpoints are a reas alternative for dealing w/ that problem

· Low intrusion and very high gov’t interest

· Edmond: highway checkpoint program w/ primary purpose of discovering illegal drugs is unconst bc primary purpose is to uncover evid of ordinary crim wrongdoing

· Not concerned w/ immediate threat to life like Sitz but w/ gen crime control

· Purpose inquiry is conducted only at programmatic level (subj purpose of cops is irrelevant)

· Identical intrusion as Sitz but less substantial gov’t interest
· Schools

· TLO: may search student under their authority if reas grounds to suspect he’s violated or is violating the law or school rules when measures are adopted that are reas related to objectives of the search and aren’t excessively intrusive in light of the age/sex of the student and nature of the infraction

· Vernonia: drug testing for high-school athletes was fine based on lesser expectation of privacy of schoolchildren, immediate crisis of sharp increase in drug use, critical importance of deterrence, and the risk of injury a drug-using student athlete casts on himself and others

· Earls: students participating in extracurriculars could be drug tested bc voluntarily partook in them and subject themselves to same intrusions on privacy as do athletes

· Same concerns as in Vernonia (although dissent took issue w/ that)

· Reasonableness under 4th Amend doesn’t require use of least restrictive means

· This was a reas effective means of preventing, deterring, and detecting drug use

· Gov’t interest pretty low and sig intrusion

· Thomas points out that the dissenters want there only to be a search of those for whom you have reas suspicion, but problem is that that’s singling people out (loses its lack of discretion)

· Drug testing

· Von Raab: suspicionless testing of customs officials who apply for promotion to positions that involved interdiction of illegal or required use of a firearm is reas

· Unique mission of USCS in being first line of defense in drug trafficking

· Risk of putting drug users in positions where they could endanger border security or lives

· Skinner: RR EEs could be drug tested after involvement in major accidents or safety violations bc of safety risks at stake, the limited discretion in the procedures, and the pervasive reg of the industry

· Chandler: drug testing of GA candidates for pub office not OK

· Need for the testing was insufficient to override the substantial privacy interests

· No concrete danger—hazards cited appeared to be merely hypothetical

· Very unintrusive (scheduled own testing date w/ own doctor, could decide whether or not to publish the results) and reas interest—compare to extensive search in Camara
· No reas expectation of privacy in your crim activity, but drug testing has a spillover effect

Surveillance

· 4th Amend doesn’t protect a wrongdoer’s misplaced belief that a person he voluntarily confides his wrongdoing to won’t reveal it—assumption of the risk of being betrayed (Hoffa)

· In contemplating illegal activities you risk that your companions may report to the police (White)

· But, as state actors, undercover agents and CIs must confine themselves to the scope of consent they’ve been granted (i.e., ok to observe crim activity if invited in but not ok to search secretly in person’s absence)

· By working on behalf of the police, the CI becomes a 4th Amend state actor just like an undercover cop

· Undercover use of recording equipment doesn’t make it a search—no const diff (White)

· Laws distinguish b/t prospective/retrospective surveillance, contents of communications/non-content info

· Prospective surveillance: obtaining communications still in course of transmission (i.e., installing a monitoring device at a point in the network and scanning the traffic as it passes by)

· Retrospective: access to stored communications kept by a third party provider

· Federal Wiretap Act (Title III)

· Regulates prospective surveillance for content info

· Makes it a crime for someone who isn’t a party to the communication to use an intercepting device to intentionally access the private communications in “real time” during transmission w/o the consent of 1 of the parties—includes both gov’t actors and private parties

· A person who violates the Act can be subject to a civil suit or criminally prosecuted

· Evid is suppressed for wire and oral communications (not for electronic communications)

· Gov’t can get ct order permitting interception if has PC and meets other reqs of §

· Need a super warrant (PC + additional reqs, including a higher degree of specificity)

· 4th Amend already regulates bugging, but Title III makes a search warrant not sufficient (need a Title III order)

· Title III tries to capture the spirit of particularity wrt surveillance bc electronic surveillance is enormously indiscriminate (need strict lims on scope of surveillance to be Const compliant)

· Wire communications contain the human voice and are sent over a wire, such as phone calls

· Applies to wiretapping (intercepting private phone calls)

· Oral communications are “in person” recordings of the human voice that can be picked up by a bugging device or microphone when the person recorded has a reas expectation of privacy
· Intertwined w/ const issue—if no reas expectation of privacy, then no “oral communication”

· Applies to bugging (use of a secret recording device in a room or phys space)

· Electronic communications don’t contain the human voice, such as most computer communications

· Includes e-mail (email isn’t a wire communication since no “aural transfer”)

· Video surveillance is not covered by Title III as long as there is no soundtrack

· Unless you transmit it electronically to HQ (have to go pick up the tape by hand)

· Listening to recorded tapes isn’t an impermissible “interception” of oral communications since no new and distinct interception occurs when the contents are replayed (Turk)

· It’s the act of surveillance and not the literal “aural acquisition” that is the Act’s concern

· Person charged w/ the “interception” must participate in the acquisition

· The acquisition must be made when the communication is “in flight” during prospective surveillance of an ongoing communication

· Implicitly authorizes covert entry to install a bugging device since surreptitious entries are necessary to accomplish the goals of the § (Dalia)

· Consistent w/ 4th Amend bc warrant need not specify the precise manner of execution

· Post-surveillance notice is necessary

· Particularity and notice reqs are big wrt electronic surveillance

· Electronic Communications Privacy Act

· Created Stored Communications Act regulates access to stored electronic communications

· Regulates retrospective surveillance for both content and non-content info

· Pen Register § regulates use of pen registers—applied by Patriot Act to Internet

· Regulates prospective surveillance for non-content info

· Warrant required for gov’t to compel voicemail from third party providers

· Patriot Act amendments expanded types of info that could be compelled from ISPs w/ a subpoena

Counter-terrorism
· FISA

· Diffs from Title III

· No notice req unless evid is used in a crim prosecution (so the innocent never find out)

· No remedies for an illegal wiretap

· In re Sealed says the diffs are marginal

· Not much of a diff whether a person is involved in a crime or may be

· FISA warrants are issued in secret, but so are normal warrants

· Mayfield said unconst bc there’s no neutral magistrate—judge need only make an independent judgment that there’s PC that a USP may be involved in crim activity 

· FISA Amendments Act lifts some safeguards for FISA and adds some that weren’t part of the TSP

· TSP

· Lacked many of FISA’s safeguards w/o a sufficient explanation of why

· Gov’t argued didn’t need a warrant bc it was an administrative search

· Involved a lot of discretion unlike most approved admin searches (although that isn’t crucial)

· Argued that there was the special need of preventing another attack

· Balancing the interests to assess reasonableness

· Massive intrusion but it’s also a very strong need

· But there are less intrusive alternatives (third dimension to the balancing test)

· Rejected by gov’t, arguing that SCOTUS’s special needs precedents only requires, in the special needs context, that there be some measure of fit b/t the search and the desired obj

· Gov’t also argued that it was w/in pres’s inherent const authority to collect foreign intel w/o a warrant—but it isn’t his exclusive authority (C can still legislate)

· Mayfield: gov’t can avoid 4th Amend req when conducting surveillance or searches of a crim suspect’s home/office merely by asserting a desire to also gather foreign intel info

· Gov’t need only represent that the targeted individual was an AFP (which must be accepted unless it’s “clearly erroneous”) and that a sig purpose of the surveillance is to collect foreign intel

· Cops had a warrant but didn’t have to lay out all of the specifics

· But to the extent there was a problem here, it would’ve been the same under Title III (just would’ve needed more process to get there)

· Focused on π bc he was Muslim—ok bc, according to DOJ guidelines, race can permissibly be used in the natsec context and when investigating info about a specific crime

· So what makes FISA worse?

· FISA regime has much less oversight—but is that enough to make it unconst?

· FISC is a secret ct—but all cts issue warrants in secret, although FISA oversight is much less

· Mayfield was a severe intrusion, but it’s evid of why the FISA wall was unworkable (would’ve violated pre-2001 FISA bc the primary purpose was crim prosecution)

Exclusionary Rule

· Weeks: 4th Amend bars use of evid secured through an illegal search and seizure
· Mapp: overruled Wolf and applied ER to the states

· W/o ER, there’d be no effective protection from state invasions of privacy at all

· Deterrence—to compel respect for the const guaranty in the only effectively avail way: by removing the incentive to disregard it

· Problematic rationale bc would be satisfied w/o exclusion if had a robust tort system

· Considerations of judicial integrity explains why suppression is necessary even if there are other remedies and why ER doesn’t go any further than suppression

· Many say this is really important and the only coherent explanation for ER as orig adopted

· No other alternative to ER is workable—practically speaking, it’s the only realistic remedy

· Can’t expect DA to prosecute himself or his associates for well-meaning 4th Amend violations during a raid that he or his associates ordered

· Civil suits are pointless bc police officers don’t have a lot of assets and nothing of value has really been lost so damages are very minor and thus no incentive for lawyers to take cases

· Punitives are possible but it’s hard to prove malice—and even assuming ill will, the officer’s reas grounds for belief that the home harbored evid of crime is a mitigating factor, and the bad rep of π would also be admissible

· Does ER create a sufficient disincentive to violate 4th Amend?

· Creates regulatory system (gen deterrent effect)

· But the penalty is to put law enforcement back to the position it was in before

· What if something were in place to overcome the institutional obstacles of the tort system?

· Might be satisfactory for deterrence but would still have to suppress under judicial integrity bc it still affects the judicial system—can’t pollute the system just bc there’s another remedy

· Silverthorne: it’s not just that illegal evid shouldn’t be used at trial but that it shouldn’t be used at all

· Have to consider whether the derivative evid is “tainted” by the prior const or other violation, whether that evid is “the fruit of the poisonous tree”
· Not necessarily the case that the facts obtained become sacred and inaccessible

Exceptions
· Attenuation

· Nardone: fruits are admissible if the connection becomes so attenuated as to dissipate the taint

· Wong Sun: given the primary illegality, has the evid has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint

· Even if it’s the “but for” result, if it’s so attenuated, then there really isn’t much to deter and you really aren’t besmirching the judicial process

· Independent Source

· Silverthorne: ER has no application when gov’t learned of the evid from an independent source (i.e., guilt can be est by evid unconnected w/ or “untainted” by the violation)

· Would’ve had it even w/o the illegal action (fails a “but for” test)

· Inevitable discovery

· Q isn’t whether police actually acquired certain evid by reliance on an untainted source, but whether evid obtained illegally would inevitably or eventually or probably have been discovered lawfully

· Most frequently applied when the misconduct occurred while investigation was already in progress and resulted in discovery of evid that eventually would’ve been obtained through routine police investigatory procedure—the illegalities simply had the effect of accelerating the discovery

· Impeachment

· Walder: no justification for letting ∆ lie—if ∆ opens the door, gov’t can attack his credibility w/ illegally seized evid

· Havens: a ∆’s statements made in response to proper CX reas suggested by ∆’s DX are subject to otherwise proper impeachment by gov’t, albeit by evid that has been illegally obtained

· Dissent: passes control of the exception to the gov’t, since PR can lay the predicate for admitting otherwise suppressible evid w/ his own questioning

· Standing

· Evid is excluded to provide a remedy for a wrong done to ∆, so if ∆ hasn’t been wronged, he’s entitled to no remedy (∆ must personally be a V of unreas police activity)

· Alderman: suppression can only be urged by those whose rights were violated by the search itself, not by those who are aggrieved solely by the introducing of damaging evid

· Coconspirators and co-∆s have been accorded no special standing

· Payner: no standing for tax evader when IRS stole bank official’s briefcase

· Simmons: testimony given wrt motion to suppress can’t be used against you at trial on the merits

· Rakas: search/seizure must infringe an interest that the 4th Amend was designed to protect

· Must be a violation of legit expectation of privacy wrt person challenging the intrusion

· Passengers asserted neither a property nor a possessory interest in the car (no legit expectation of privacy in someone else’s car), nor an interest in the property seized

· Whether you  had such an expectation depends on what the evid shows as to what was your property and where you had a privacy interest

· If ∆ had stored his wallet and personal belongings in the glove compartment w/ his drugs, then he certainly would’ve had an expectation of privacy in there

· Rawlings: even a claim of ownership doesn’t necessarily guarantee standing—ownership is 1 fact to be considered but isn’t determinative (still need a legit expectation of privacy)

· ∆ had no reas expectation of privacy in friend’s purse—he’d only known her for a few days, had never put anything in her purse before, and had no right to exclude others from access

· Turning over to someone your property doesn’t necessarily mean you lose interest in it—not determinative that it was her purse

· Rakas had no expectation of privacy; Rawlings had one but it wasn’t reas

· Brendlin: when a cop makes a traffic stop, he seizes the passenger as well as the driver, so the passenger, too, may challenge the const of the stop

· An unintended person may be the object of detention so long as the detention is willful and not merely the consequence of an unknowing act

· An illegal stop violates the rights of everyone in the car

· Minnesota v. Carter: to extent that 4th Amend protects people, it depends on where those people are

· Cop saw bagging operation through gap in closed blind and searched the apt

· No need to decide whether the cop’s observation const a “search”

· Sometimes you have legit expectation of privacy in the house of someone else, like when you’re an overnight guest, but ∆s here were present only for a business transaction

· No degree of acceptance into the household like w/ an overnight guest

· Purely commercial transaction, short period of time on premises, and lack of previous connection b/t ∆s/homeowner lead to concl that ∆s were simply permitted on the premises

· Kennedy: social guests have legit expectation of privacy (as opposed to the bus guests here)

· No reas expectation of privacy in a short fleeting contact like a bus transaction

· Huge loophole in the remedy—incentivizes illegal activity bc can use the evid against someone else

· Good Faith

· Leon: application of ER is restricted to where its remedial objectives are best served

· Whether ER is imposed is a sep Q from whether the party’s 4th Amend rights were violated

· Wrt former, must weigh costs/benefits of preventing use of evid when search warrant relied on, though issued by a detached/neutral mag, is ult found to be defective

· Not so that anything that deters illegal searches is commanded by 4th Amend (otherwise the exceptions for lack of standing and impeachment wouldn’t exist)

· ER is designed to deter police misconduct rather than punish errors of judges/magistrates

· ER wouldn’t deter mags—no stake in outcome, doubtful they prefer avoiding exclusion over avoiding invasion of privacy, more effectively deterred by oversight, prospect of removal

· Schulhofer disagrees that mags won’t be deterred

· And even deterrence notwithstanding, judicial integrity demands suppression

· Absent an allegation that the mag abandoned his detached and neutral role, suppression based on a warrant is appropriate only if the officers were dishonest or reckless in preparing their affidavit or couldn’t have harbored an obj reas belief in the existence of PC

· Must be obj reas—officers must have reas knowledge of what the law prohibits

· Accepts good faith reas mistakes only (not all good faith mistakes)

· This is really a magistrate exception—if mag makes an unreas error, it violates 4th Amend, but ER doesn’t apply

· Sheppard: an officer isn’t required to disbelieve a judge who’s just advised him, by word and action, that the warrant he possesses authorizes him to conduct the search he’s requested

· Groh: given that the particularity req is set forth in the text of the Const, no reas officer could believe that a warrant that plainly didn’t comply w/ that req was valid

· A warrant may be so facially deficient (e.g., fails to particularize the place to be searched or the things to be seized) that the executing officers cannot reas presume it to be valid

· Hudson: social costs of applying ER to knock-and-announce violations are considerable, incentive for such violations is minimal to begin w/, and the extant deterrences against them are substantial

· ER is not applied except where its deterrence benefits outweigh its substantial social costs

· No clear line—what const “reas” time in a particular case (or how long cops actually waited) or whether there was “reas suspicion” that’d invoke Richards is difficult for ct to determine

· There’s no point in exclusion since the evid would be there anyway even if they’d waited

· There are civil suits to deter violations—unlike at time of Mapp, there are realistic remedies

· Importance of Hudson is in the situation where police are looking for a stolen TV and then they enter w/o waiting and see a guy smoking on the couch

· Super broad lang implies a very broad exception to ER, but Kennedy only concurred in the judgment

· Herring: where an error is the result of isolated neg attenuated from the arrest, suppression is unwarranted

· Q turns on culpability of cops and potential of exclusion to deter wrongful police conduct

· ER serves to deter deliberate, reckless, or grossly neg conduct, or in some circumstances recurring or systemic neg

· 4th Amend prohibits unreas searches(only unreas (i.e., neg) intrusions violate rights

· But Herring sets the standard at recklessness or gross or systemic neg

· Individual neg is most common in 4th Amend cases but it’s excluded from Herring
· If the police have been shown to be reckless in maintaining a warrant system or to have knowingly made false entries, exclusion would be justified

· Seems to indicate that ∆ has BOP to demonstrate recklessness

· Similar to Franks in that you have to prove the issue before you can prove the issue

· And even proof of systemic neg isn’t dispositive—you’d have to weight that against the evid

· Overall weakening based on deterrence gets cumulatively great when adding up the exceptions

Identification Procedures
· Wade: bc of the grave potential for prejudice, intentional or not, which may not be capable of reconstruction at trial, and since presence of counsel can avert prejudice + assure meaningful confrontation at trial, a post-indictment lineup is a critical stage at which counsel must be notified/present absent an “intelligent waiver”

· Diff b/t a lineup and other “mere preparatory steps” in gathering PR’s evid like forensics is that knowledge of the techniques of sci and tech are sufficiently avail to allow for sufficient CX at trial

· Minimal possibility that absence of counsel would impede ∆’s right to a fair trial

· ∆ is also deprived of right of CX since the witness’s mind will already be made up by the time trial comes, having seen him in the lineup

· 1st line of defense must be the prevention of unfairness and the lessening of the hazards of eyewitness ID at the lineup itself

· But before excluding an impermissible lineup, gov’t has opportunity to est by clear and convincing evid that in-ct ID had an independent source

· Have to consider how tainted the courtroom ID was (a la Wong Sun), based on:

· Prior opportunity to observe the alleged crim act, existence of any discrepancy b/t any pre-lineup description and ∆’s actual description, ID by picture of ∆ prior to the lineup, failure to ID on a prior occasion, lapse of time b/t the alleged act and the lineup ID, how well the witness knows the suspect, how long he had to observe him

· When confronted w/ invalid pre-trial IDs, lower cts typically find an independent source

· Leg/other regs that elim 1) risks of abuse and prejudice at the lineup and 2) the impediments to meaningful confrontation at trial may remove the basis for regarding this stage as “critical”

· Any solution must elim the risks at the outset
· So videotaping the lineup alone wouldn’t obviate the need for counsel

· 2 prongs of Wade and both are crucial

· To enable effective CX at trial

· But also CX isn’t enough if the procedure itself is incredibly suggestive

· Debate over role of def counsel at the lineup: present merely as an observer vs. fully adversarial proceeding

· Wade assumes that he’s just a passive observer, that his presence won’t fund change what’s going on

· Since the lineup or the taking of exemplars isn’t protected by the privilege against self-incrimination, PR may comment on suspect’s refusal to cooperate

· Considered to be circumstantial evid of consciousness of guilt

· Can also bring to jury’s attention if suspect drastically altered his appearance

· Kirby: no right to counsel before ∆ is indicted or otherwise formally charged w/ a crim offense
· 6th Amend right to counsel attaches only at or after the time that adversary judicial proceedings have been initiated against him—whether by way of formal charge, prelim hearing, indictment, information, or arraignment
· Does not include arrest
· The initiation of such proceedings is the starting point of our whole system of adversary crim justice

· Only then has gov’t committed itself to prosecute and have the adverse positions of gov’t and ∆ been solidified and have the “crim prosecutions” that 6th Amend refers to begun

· Ash: no right to counsel at photographic display w/o presence of ∆

· Function of counsel is to act as a spokesman for/adviser to ∆ (he’s there to render “Assistance”)

· No possibility that ∆ can be taken advantage of if he isn’t there

· Linchpin: if ∆ doesn’t need to be present, then counsel doesn’t either
· Pretrial photo IDs, aren’t unique in offering possibilities for PR to unfairly prejudice ∆ and, by accident or by design, improperly subvert the trial

· Primary safeguard against abuses of this kind is PR’s ethical responsibilities

· Concurrence: abuses can be demonstrated at trial through the photos and questioning the eyewitness

· A photographic display is not a “critical stage” of the prosecution

· Would encompass an ID in a witness interview

· Law enforcement rarely use lineups anymore since Ash—use photo arrays instead

· Stovall: where there’s no right to counsel, there’s a DP backup test, but it has a high bar—the ID procedure must be so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable mis-ID
· Depends on the totality of the circumstances
· Showups (single-person lineups) are usually impermissibly suggestive, but it’s necessary where V, a witness, or the suspect is seriously injured or dying
· Manson v. Brathwaite: admission of testimony concerning a suggestive and unnecessary ID procedure doesn’t violate DP so long as the ID possesses sufficient aspects of reliability (totality of circumstances)

· No doubt that the procedure in this case was suggestive (only 1 photo was used) and unnecessary (lack of emergency or exigent circumstances)

· Reliability is the linchpin in determining the admissibility of ID testimony

· Factors to be considered in determining reliability (as set out in Biggers):

· Opportunity of the witness to view the criminal at the time of the crime

· Witness’s degree of attention

· Accuracy of his prior description of the criminal

· Level of certainty demonstrated at the confrontation

· Time b/t the crime and the confrontation

· Against these factors is to be weighed the corrupting effect of the suggestive ID itself (i.e., the suggestiveness of the confrontation and the likelihood that it led to mis-ID)

· If ∆ proves an ID is 1) impermissibly or unnecessarily suggestive, then 2) that is weighed against the Biggers reliability factors at a prelim hearing (gov’t has BOP)—only get to 2nd step if ∆ meets burden of 1st
· Short of there being a very substantial likelihood of irreparable mis-ID, the evid is for jury to weigh
· The DP concern isn’t w/ the police misbehavior but w/ the accuracy of the ID
· There’s a certain amt of circularity bc the Manson factors are in fact dependent on the suggestiveness (incentivizes suggestive measures to boost the reliability factors)
· DP suggestivity violations are rare—judge doesn’t want to have to tell witness that his ID is so flawed that he can’t be believed, and, esp if he was V, that he can’t tell the jury what he honestly believed he saw

· Henderson
· System variables (w/in state’s control) and estimator variables (beyond control of justice system) can affect reliability of eyewitness IDs

· System variables: blind administration, pre-ID instructions that suspect may or may not be there and that the witness shouldn’t feel compelled to make an ID, lineup procedures, avoiding feedback (before and after), avoid mult viewings, sequential lineups (although science is inconclusive whether it’s better than simultaneous), lineups are preferred over showups, which are inherently suggestive

· Estimator variables: stress, weapon focus, duration, distance and lighting, witness characteristics (own-age-bias, race-bias), memory decay, private actors (esp co-witness feedback), speed of ID

· When ∆ can show some evid of suggestiveness, all relevant system and estimator variables should be explored at pretrial hearings (no threshold inquiry into impermissibly suggestive ID)

Police Interrogation
Policy Concerns

· Foundations for the Clause (as cited in Murphy)

· 1) Don’t want to force people to choose b/t self-accusation, perjury, and contempt (cruel trilemma)

· 2) We have an accusatorial rather than an inquisitorial system

· 3) Fear that self-incriminating statements will be elicited by inhumane treatment and abuses

· But SIC clearly goes beyond solely an “anti-torture” obj

· 4) Sense of fair play dictates a fair state-individual balance by requiring gov’t to leave the individual alone w/o good cause and by requiring gov’t to shoulder the entire load wrt proof

· 5) Our respect for the inviolability of the human personality and the right of each individual to a private enclave where may lead a private life

· “Privacy” justification—shouldn’t be forced to reveal things that are intimate

· But this is not protected by 5th Amend—no privacy right in your crim activity

· Even in the crim context, you can compel ∆ to give up info if you give him use immunity (compulsion isn’t forbidden—just use of compelled statements)

· 6) Our distrust of self-deprecatory statements (reliability issues)

· 7) The privilege, while sometimes “a shelter to the guilty,” is often “a protection to the innocent”

· While the privilege may incidentally serve these various values, several fail to provide a logical conceptual foundation for the existence of the privilege

· Many discount those values that provide a “systemic rationale” for the privilege (i.e., those that see it as designed to further other procedural objectives rather than as an end in itself): 2nd, 4th, 6th, and 7th
· 2nd and 4th have garnered the most support among the systemic justifications but fail to fully explain the SIC (e.g., avail of the privilege to witnesses where gov’t isn’t seeking evid)

· And 4th Amend doesn’t preclude use of ∆ as a source of evid, so compelling ∆ to disclose evid is distinguished from “taking evid” through a search (and even direct compulsion itself is limited to testimonial evid)

· Cooperation—people shouldn’t be compelled to help in their own undoing (independence of the individual)—aligns w/ reasons 2 and 4 of Murphy
· Certainly doesn’t describe the 5th Amend that we have or else you wouldn’t be able to compel handwriting exemplars, participation in lineups, subpoenas, etc.

· Doe: you can compel someone to consent to a search bc 5th Amend only prohibits your being a witness against yourself (i.e., being forced to give testimonial evid)

· A person is only compelled to be a “witness” against himself if his communication itself, explicitly or implicitly, relates a factual assertion or discloses info

· It is the extortion of info from ∆, the attempt to force him to disclose the contents of his mind, that implicates the Clause

· Ct has drawn a line b/t mental and phys cooperation

· Compulsory process is so fund to the existence of a ct system and 5th Amend is 1 sm exception to that

· 5th Amend is absolute (unlike the balancing test of the 4th)(w/e it means to compel someone to incriminate themselves, you cannot do that

· 3 sep sets of doctrinal reqs for confessions: 5th Amend, 6th Amend, and 14th Amend DP Clause

· A lot of overlap and it’s artificial to sep them, but they did evolve diff and have diff scopes

“Voluntariness” Requirement
· Orig basis for excluding confessions that were not “voluntary” was that they were considered to be unreliable or Ct was applying a “police methods test” (coerced confessions offend the community’s sense of fair play and decency even if they can be independently est as true)

· Replaced by the “overbearing the will” framework

· Miller v. Fenton: admissibility of a confession turns as much on whether the techniques for extracting the statements, as applied to this suspect, are compatible w/ a system that presumes innocence and assures that a conviction won’t be secured by inquisitorial means as on whether ∆’s will was in fact overborne
· Stroble: when faced w/ Q of an involuntary confession, the ct must make an independent determination on the undisputed facts (totality of the circumstances test)

· No violation bc no cruel trilemma—∆ was telling anyone who’d listen

· Spano (friend Bruno): ban against “involuntary” confessions turns not only on their reliability but on the notion that the police must obey the law while enforcing the law

· ∆’s will was overborne by official pressure, fatigue, and sympathy falsely aroused—trickery like use of the friend is actually fine if not combined w/ the other things (totality of the circumstances test)

· Concurring justices say that no interrogation should occur at all post indictment

· Rejected by majority but basically adopted in Massiah and Escobedo
· 14th Amend test is whether someone’s will is overborne by irresistible pressure—that and only that is what is considered involuntary

· Principal problems w/ the voluntariness test

· No guidance to ct or police

· Legitimates the use of pressure (as long as it doesn’t pass a certain threshold)—and can lead to brutality (can lead to some pretty abusive conduct short of the line)

· Can thus lead to false confessions

· Swearing contest—the test turns on subtle Qs (was ∆ tired?  How long is too long?)

· 1 way in which 14th Amend is diff from 5th Amend is that pressure on the suspect is balanced against the state interest bc the voluntariness test is a gen balancing test

· So a post-indictment situation is diff, not bc anything is diff w/ ∆’s will being overborne but bc the state interest is diff

· Gives more leeway for police to interrogate

· DP test technically prohibits brutality, but in endorsing pressure, it, to an extent, encourages brutality

· And basically, how much pressure you can bear depends on the state interest

Fifth and Sixth Amendment Rights
· Massiah: use of statements CI elicited from ∆ were a violation of his 6th Amend right since fed agents had deliberately elicited them from him post-indictment and in the absence of counsel

· ∆’s own incriminating statements couldn’t be used against him at trial (could be used against a co-∆)

· Don’t have to be in custody

· Post indictment, the right to counsel is absolute on the charges that it has attached to
· So post-indictment info can be used as evid in a pre-indictment investigation (a diff prosecution)

· 6th Amend is event-specific

· 6th Amend is very powerful in that it provides protection even when there’s no pressure at all, but it’s also very weak in that it only protects you in the context of the 1 charge

· Escobedo: interrogation began before FJP, but since the investigation had begun to focus on ∆, denying him counsel was a 6th Amend violation 

· If you have the substance of an allegation, you don’t have to wait for the formality of an indictment

· “Focus and purpose” test is based on the circumstances

· Miranda: gov’t may not use any statements from custodial interrogation of ∆ w/o using procedural safeguards effective to secure the privilege against self-incrimination

· Custodial interrogation is questioning initiated by law enforcement after ∆ has been taken into custody or otherwise deprived of his freedom of action in any sig way

· Swept from familiar surroundings into police custody, surrounded by antagonistic forces

· Any custodial interrogation is deemed to be inherently compelling

· To dispel that, you have to give the 5 warnings

· 5th Amend privilege is avail outside of crim ct proceedings and serves to protect persons in all settings in which their freedom of action is curtailed from being compelled to incriminate themselves

· If a person in custody is to be subjected to interrogation, he must first be informed in clear and unequivocal terms that he has the right to remain silent

· There can be no inquiry into whether ∆ was aware of his rights w/o a warning being given

· Must explain that anything ∆ says can and will be used against him in ct—necessary to make him aware not only of the privilege, but also of the consequences of forgoing it

· Right to have counsel present at the interrogation is indispensable to protect the 5th Amend privilege

· Such a right is present during any questioning if ∆ so desires
· No effective waiver of the right to counsel during interrogation can be recognized unless specifically made after the warnings have been given

· 5th Amend right to counsel is a device to protect the 5th Amend

· When ∆ asserts his right to counsel, police aren’t required to produce a lawyer, but they must cease questioning and cannot resume questioning until counsel has been made avail to ∆ or unless ∆ himself initiates further communication, exchanges or conversations w/ the police

· Once warnings have been given, if ∆ indicates in any manner, at any time, prior to or during questioning, that he wishes to remain silent, the interrogation must cease

· Very big deal—this is what solves Spano
· Any statement taken after ∆ invokes his privilege cannot be other than the product of compulsion, subtle or otherwise

· If interrogation continues w/o an atty, a heavy burden rests on gov’t to demonstrate that ∆ knowingly and intelligently waived his privilege against self-incrimination and his right to counsel

· Valid waiver won’t be presumed simply from silence after warnings are given

· Nor is the privilege waived just bc the individual answers some Qs or gives some info on his own prior to invoking his right to remain silent

· Not trying to create a const straitjacket which will handicap efforts at reform—C or states can create potential alternatives to protect the privilege

· Const doesn’t necessarily require adherence to any particular solution for the inherent compulsions of the interrogation process

· But such procedures must be at least as effective in apprising ∆s of their rights of silence in assuring a continuous opportunity to exercise it (otherwise, these must be observed)

· Gen on-the-scene questioning isn’t encompassed by this holding

· Dissent: ct’s new rules aren’t well supported, let alone compelled by 5th Amend precedents

· Rather, they derive from quotation and analogy drawn from 6th Amend precedents (e.g., Escobedo), which should have no bearing on police interrogations

· Proposition that the privilege against self-incrimination forbids in-custody interrogation w/o the warnings specified and w/o a clear waiver of counsel has no sig support in the history of the privilege or in the lang of the 5th Amend

· Ct has in effect created a limited 5th Amend right to counsel

· There is no true right to remain silent (or else giving even a volunteered statement wouldn’t be ok)

· What 5th Amend protects against is being compelled
· It’s the custodial context that makes all of this plausible

· Assumption is that bc custody is inherently coercive, you have a right not to be coerced (i.e., you have the right to remain silent)

· Heart of Miranda is not the warnings—it’s that once the rights are invoked, all questioning must cease

The Scope of Miranda
· Waiver

· PR had burden to prove that ∆ voluntarily and knowingly waived his rights, although, practically speaking, once gov’t proves that the warnings were given in a lang that ∆ understands, cts find waiver in almost every case, even if made carelessly, inattentively, and w/o counsel

· If cops give warnings, ask a Q and ∆ answers before ∆ waives his rights, then, w/e the answer is, waiver or not, it’s the fruit of an impermissible Q bc cannot begin to interrogate until after waiver

· Before ∆ waives, he’s still under the inherent pressures of custody that Miranda was trying to protect against

· Tague: cannot infer waiver simply bc they spoke after being given the warnings

· That doesn’t mean that a waiver must be “specifically made” to be recognized, but silence isn’t a green light to start asking Qs

· Butler: Q isn’t one of form but whether ∆ knowingly and voluntarily waived his rights

· While mere silence isn’t enough, that doesn’t mean ∆’s silence, coupled w/ understanding of his rights and a course of conduct indicating waiver, may never support a concl of waiver

· Must presume ∆ didn’t waive, and gov’t’s burden is great, but in at least some cases waiver can be clearly inferred from ∆’s actions and words

· Barrett: a suspect may refuse to sign a waiver but nonetheless indicate that he’s willing to talk

· Fare: request to see probation officer was not a per se invocation of Miranda rights bc it isn’t the equivalent of asking for a lawyer

· Per se aspect of Miranda based on the unique role the lawyer plays in the adversarial system 

· Contradiction in the heart of Miranda is accepting the validity of the waiver (since his waver is made in the context of the inherently coercive atmosphere)

· Deliberate compromise to allow interrogation to be able to occur

·  “Custody” and “focus” are diff events, but Miranda blows Escobedo out of the water bc it creates a narrower test for when the safeguards at issue in Escobedo come into play
· Beckwith: rejection of “focus” test as was gen understood after Escobedo
· Miranda specifically defined “focus” for its purposes as questioning initiated by law enforcement after a person has been taken into custody or otherwise deprived of his freedom of action in any sig way

· No Miranda warnings needed if not in custody (even if ∆ was the “focus”)
· 6th Amend does not apply until beginning of “formal judicial proceedings”

· Before the beginning of FJP, the only protection is the 5th Amend and Miranda
· Open Q whether 6th Amend right to counsel attaches if an arrest warrant has been issued

· Miranda doesn’t require warnings unless there’s 1) custody and 2) interrogation

· It’s the interplay b/t custody and interrogation that requires the warnings

· Volunteered statements aren’t subject to Miranda
· Custody determination

· Custody for Miranda purposes is an obj test

· Stansbury: an officer’s subj and undisclosed view concerning whether the person being interrogated is a suspect is irrelevant to the assessment whether the person is in custody

· Anything not communicated to the suspect doesn’t affect the obj circumstances of an interrogation or interview and thus cannot affect the Miranda custody inquiry

· Yarborough: custody must be determined based on how a reas person in the suspect’s situation would perceive his circumstances

· Some facts are consistent w/ an interrogation environment in which a reas person would’ve felt free to terminate the interview and leave, and some pointed in the other direction

· But under AEDPA, relief is only avail if the decision is unreas (i.e., it’s inconsistent w/ clearly est fed law as determined by SCOTUS)

· JDB: age is in fact a relevant consideration in the custody inquiry

· Absent special circumstances (e.g., arresting ∆ at gunpoint or forcibly subduing him), police questioning “on the street,” in a pub place, or in a person’s home or office gen is not “custodial”

· Under the totality of the circumstances, Miranda might apply sometimes to a street stop (Orozco—in his BR but surrounded)

· If ∆ goes to the stationhouse on his own (Mathiason) or “voluntarily” agrees to come in (Beheler), then even police station questioning may not be “custodial interrogation”

· Berkemer: roadside questioning of a motorist detained pursuant to a traffic stop isn’t custodial

· ∆ was deprived of his freedom in a sig way, but rather than take that lang literally, Ct goes back to the underlying policy concerns involved—policy didn’t fit

· Ct has moved beyond Miranda test of deprivation of freedom of action in any sig way

· Murphy: custodial arrest is said to convey to the suspect a message that he has no choice but to submit to the officers’ will and to confess

· ∆ was told to come in, but he wasn’t phys restrained and could’ve left at any time

· Any compulsion he might have felt from the possibility that terminating the meeting would’ve led to revocation of his probation wasn’t comparable to the pressure on a suspect who literally cannot escape a persistent custodial interrogator

· Mathis: per se rule that Miranda applies in prison (∆ is considered to be in custody) even though ∆ hasn’t been swept from familiar surroundings and there’s no incremental deprivation of freedom

· Interrogation

· Innis: interrogation in a custodial setting isn’t limited to express questioning, but not all statements obtained by police after ∆ has been taken into custody are considered the product of interrogation

· Miranda warnings are only required when ∆ is subjected to interrogation

· Interrogation must reflect compulsion above and beyond that inherent in custody itself

· Must be subjected to express questioning or its functional equivalent (i.e., any words or actions by the police—other than those normally attendant to arrest and custody—that the police should know are reas likely to elicit an incriminating response from ∆)

· Focuses on perceptions of ∆ rather than intent of police

· Obj standard: does the person who’s targeted feel the pressure

· However, cops’ intent isn’t irrelevant, for it may well bear on whether they should’ve known that their words/actions were reas likely to evoke an incriminating response

· Important if police had knowledge concerning the unusual susceptibility of ∆ to a particular form of persuasion

· In actuality, intent does seem to help a lot (e.g., bad dream, magazine cases)

· Can’t take the Innis test literally—and cts don’t

· The “obj likelihood” standard is manipulable—intent standard is more helpful

· Mauro: no interrogation where ∆ gave incriminating statement while speaking w/ wife bc no intent on part of cops (wife just wanted to go in and they let her)

· Perkins: no interrogation when ∆ is unaware he’s speaking to law enforcement (jail plant)

· Coercion is determined from ∆’s perspective, so if he considers himself in the company of cellmates and not officers, the coercive atmosphere is lacking

· No 6th Amend issue since no charges had been filed against ∆ on the subject of interrogation

· Passes on either prong of Innis (direct Qs and high likelihood), but Ct is saying Innis doesn’t apply at all if ∆ isn’t aware of police involvement

· Comes back to 5th Amend—feeling compelled, idea that you can’t escape (Murphy)

· Interrogation can include things beyond police “speech”

· Confronting a suspect w/ phys or documentary evid or arranging a meeting in the presence of the police b/t an arrestee and an accomplice who’s already confessed is “interrogation” even though it doesn’t involve verbal conduct on part of police

· Pub safety exception
· Quarles: exception to Miranda where cops ask Qs reas prompted by a concern for pub safety

· Under the circumstances, overriding considerations of pub safety justified officer’s failure to give Miranda warnings before asking Qs devoted to locating the abandoned weapon

· Not dependent on subj motivation of the officers involved

· Don’t want to put officers in position where they have to choose b/t giving the warnings and not be able to find the evid and not giving them and not being able to use the evid

· Basically reads a cost-benefit exception into the 5th Amend

· Balancing is typically done in 14th Amend context but not 5th
· O’Connor partial concurrence: would’ve suppressed the initial statement bc a pub safety exception unnecessarily blurs the edges of the clear line of Miranda
· Pretty ambiguous exception—very fact-based inquiry

· FBI Guidance on Quarles for after arresting a terrorist in the US:

· Agents should ask any and all Qs that are reas prompted by an immediate concern for the safety of the pub or arresting agents w/o advising the arrestee of his Miranda rights

· After all applicable pub safety Qs have been exhausted, agents should advise him of his rights and seek a waiver before any further interrogation continues

· Determinations should be made on case-by-case basis based on totality of the circumstances

· In light of the magnitude and complexity of the threat posed by terrorism, the circumstances surrounding an arrest of a terrorist may warrant sig more extensive pub safety interrogation w/o Miranda warnings than would be permissible in an ordinary crim case

· FBI req to call HQ if can—but have they lost Quarles then since there’s no exigency?

· Invocation of Miranda rights

· Berghuis: a suspect who’s received and understood the Miranda warnings and hasn’t invoked his rights waives the right to remain silent by making an uncoerced statement to the police

· To invoke right to counsel, ∆ must do so unambiguously, and it should be the same standard for invocation of the right to remain silent

· A waiver may be implied through ∆’s silence, coupled w/ an understanding of his rights and a course of conduct indicating waiver

· Gov’t need only show the warnings were given, ∆ understood his rights, and ∆ made an uncoerced statement to demonstrate an implied waiver of the right to remain silent

· Sufficient if a suspect receives adequate Miranda warnings, understands them, and has an opportunity to invoke the rights before giving any answers or admissions

· The primary protection ∆s subject to custodial interrogation are afforded is the Miranda warnings themselves

· Any waiver, express or implied, may be contradicted by an invocation at any time

· If the right to counsel or right to remain silent is invoked at any point during questioning, further interrogation must cease

· Dissent: Ct concludes that a suspect who wishes to guard his right to remain silent against a finding of waiver must speak and must do so w/ sufficient precision to satisfy a clear-statement rule that construes ambiguity in favor of the police

· Invite the police to Q a suspect at length—notwithstanding his persistent refusal to answer Qs—in the hope of eventually obtaining a single inculpatory response which will suffice to prove waiver of rights

· Majority acknowledges that this is contrary to Miranda itself since it’s the questioning that creates the compelling pressure under Miranda
· Basically overrules the portion of Miranda where the burden is on the gov’t to prove a knowing and intelligent waiver

· Berghuis really only comes into play when ∆ is completely silent

· After invocation of Miranda rights

· If ∆ has invoked his right to remain silent

· Mosley: admissibility of statements obtained after invocation of the right to remain silent depends on whether his right to cut off questioning was scrupulously honored
· ∆’s rights were honored—questioning was 2 hrs later and was for a diff crime

· Must immediately cease interrogation upon invocation and suspend questioning

· Adequacy of the break depends on the totality of the circumstances

· Must give fresh warnings before beginning questioning anew

· If ∆ has invoked his right to counsel

· Edwards: after invocation of right to counsel, ∆ may not be questioned again until counsel has been made avail to him unless he himself initiates further communication w/ the police

· After asserting this right, a valid waiver of it cannot be est by showing only that he responded to further police-initiated interrogation, even if he’s been re-warned

· Roberson: after invocation of right to counsel, police cannot even initiate interrogation about diff crimes—no further interrogation at all until a lawyer is provided (per se inadmissible)

· Presumption raised by a suspect’s request for counsel—that he considers himself unable to deal w/ the pressure of custodial interrogation w/o legal assistance—doesn’t disappear simply bc the police have approached ∆ about a sep investigation

· Doesn’t matter whether the officer knew ∆ had previously requested counsel

· Schatzer: after a request for a lawyer, you can reapproach after 14 days

· Fruits of a Miranda violation

· These cases are indicative of how the Ct understands a Miranda violation

· Bc a Miranda violation isn’t a “real” const violation, it isn’t entitled to the protection of the fruit of the poisonous tree doctrine

· Phys evid derived from actually compelled testimony would be excluded, as would phys evid derived from a coerced confession

· Elstad: poisoned fruit doctrine doesn’t apply to a second confession following a confession obtained w/o giving ∆ the Miranda warnings

· A suspect who has once responded to unwarned yet uncoercive questioning isn’t disabled from waiving his rights and confessing after he’s been given the requisite warnings

· Vast diff b/t a confession coerced by phys violence and a statement freely given in response to an unwarned but noncoercive Q

· Patane: SIC isn’t implicated by the admission into evid of the phys fruit of a voluntary statement

· No violation of Const by mere failure to warn so ER doesn’t apply

· Potential violations occur, if at all, only upon use of unwarned statements as evid at trial

· And at that point, exclusion of such statements is a complete and sufficient remedy for any perceived Miranda violations

· Dissent: incentivizes police to omit Miranda warnings before custodial interrogation
· Seibert: in a sequential confession case, must ask whether under the circumstances the Miranda warnings given could reas be found effective

· If no, the subsequent statement is inadmissible for want of adequate warnings bc the earlier and later statements are realistically parts of a single, unwarned sequence of questioning

· This is the diff from Elstad
· Upon hearing warnings only in the aftermath of interrogation and just after making a confession, a suspect would hardly think he had a genuine right to remain silent, let alone persist in believing so once the police began to lead him over the same ground again

· W/ Elstad, the initial failure to warn was an oversight, and any casual connection b/t the first and second responses was speculative and attenuated

· Fair to treat that as a good-faith Miranda mistake

Assessing Miranda
· Dickerson: Miranda is a const decision

· Dissent: preventing foolish (rather than compelled) confessions is the only conceivable basis for rules that cts must exclude any confession elicited by questioning, w/o interruption, after ∆ has indicated a desire to remain silent, or initiated by police after ∆ has requested counsel

· Miranda is just a prophylactic rule, a default rule to make things easier

· While Miranda left open the option for a leg alternative, it’s unlikely that C will pass one

· Any alternative that is = effective is likely to be politically unacceptable for precisely the reason that saves it from being const unacceptable—it would be at least as protective of ∆ and therefore at least as burdensome to investigators as Miranda itself

· The warnings are one way to effect a safe harbor for the police

· Miranda’s rules permit the officer to continue questioning his isolated suspect, the very process that the Ct’s first two holdings found to be a violation of the 5th Amend

· “Overruling Miranda” usually obscures the fact that Miranda contains a complex series of holdings

· Informal pressure to speak can constitute “compulsion” w/in meaning of 5th Amend

· This element of informal compulsion is present in any questioning of a suspect in custody, no matter how short the period of questioning may be

· Precisely specified warnings are required to dispel the compelling pressure of custodial interrogation

· Core of Miranda is in those first 2 steps rather than the warnings

· Notion that custodial interrogation is inherently coercive is both overinclusive and underinclusive

· Asking a simple Q w/o warnings isn’t coercive

· And warnings don’t just automatically remove the coercion

· Before Miranda, there were cases like Spano, where people were exhausted, interrogated for hours

· Now, confessions are less the result of fear than of people’s misplaced confidence in their ability to talk their way out of trouble

· Miranda ct wasn’t concerned about that—that doesn’t implicate any 5th Amend values

· The cutoff rule is really the 1 surviving element of Miranda that keeps us out of the Spano-type world–you have to stop questioning after the rights are invoked
The Sixth Amendment Right to Counsel
· Brewer: once adversary proceedings have commenced against ∆, he has a right to legal representation when gov’t interrogates him (Massiah violation)

· Not a valid waiver bc it was a fruit of the poisonous tree

· His statement was the fruit of the cop’s initial statement, which was a 6th Amend violation 

· This was a Miranda violation too (didn’t scrupulously honor his right to counsel)

· Miranda and Massiah are functionally similar in many circumstances

· Distinct set of values wrt not compelling statements and interfering w/ atty-client relationship

· The trigger for Miranda is interrogation (obj test) + custody

· The trigger for Massiah is deliberate elicitation (subj test) + formal judicial proceedings

· So Massiah is implicated but not Miranda when there’s no interrogation or no custody

· A jail plant situation is ok before judicial proceedings but not after (ok for Miranda, not Massiah)

· Heart of the distinction b/t “interrogation” w/in the meaning of Miranda and “deliberate elicitation” w/in the meaning of Massiah
· Miranda isn’t implicated if ∆ is unaware he’s speaking to law enforcement (Perkins)

· But Massiah is if ∆ was already indicted—even if he’s speaking freely and not aware it’s a cop, he still can be subjected to police efforts to “deliberately elicit” statements

· If the Christian burial speech came when Williams called the police (no custody)

· Fellers (8th Cir.): fruits doctrine didn’t apply to a Massiah violation bc, as w/ Elstad, use of the ER wouldn’t serve a deterrence purpose nor any other goal of the 6th Amend

· Henry: even if FBI didn’t intend for CI to secure incriminating info, by intentionally creating a situation likely to induce ∆ to make incriminating statements post-indictment w/o assistance of counsel, that was a 6th Amend violation

· Kuhlmann: to make out a 6th Amend violation, ∆ must demonstrate that the police and their CI took some action, beyond merely listening, that was designed to deliberately elicit incriminating remarks

· Concurrence: diff b/t placing an “ear” in the suspect’s cell and placing a voice in the cell to encourage convo for the “ear” to record

· Cobb: 6th Amend right to counsel is offense specific, only attaches to those for which prosecution has begun

· ∆’s statements regarding an offense for which he hadn’t been charged are admissible notwithstanding the attachment of the 6th Amend right to counsel on other charged offenses

· Def of an “offense” isn’t necessarily limited to the 4 corners of a charging instrument

· Blockburger test: where the same act or transaction constitutes a violation of 2 distinct statutory provisions, the test to be applied to determine whether there are 2 offenses or only 1 is whether each provision requires proof of a fact which the other doesn’t

· So 6th Amend right to counsel encompasses offenses that, even if not formally charged, would be considered the same offense under Blockburger
· Jackson: Edwards applies by analogy to those situations where ∆ requests counsel before arraigning mag

· When ∆ requests counsel, he does so for every critical stage of the prosecution, so a request for counsel encompasses not only representation at trial, but also further questioning by the police

· McNeil: 6th Amend right to counsel provides less protection than does the Miranda-Edwards-Roberson rule

· Unlike that rule, which, when invoked, protects 1 from police-initiated interrogation wrt any crime, the 6th Amend right is “offense-specific”

· So even if ∆ invokes this right, the police can initiate questioning about crimes other than the one he’s charged w/

· To invoke the 6th Amend interest is, as a matter of fact, not to invoke the Miranda-Edwards interest

· ∆ might be quite willing to speak to the police w/o counsel present concerning many matters, but not the matter under prosecution

Voluntariness
· Primary criterion of confession admissibility under current law is still the old DP voluntariness test

· Voluntariness test is still applicable under following circumstances:

· When suspects waive their Miranda rights and submit to police questioning

· When suspects aren’t in custody

· When suspects in a custody-like situation are questioned/threatened by private citizens

· When gov’t seeks to use a confession to impeach ∆ or use the “fruits” of the confession at trial

· Every time Ct cuts back on Miranda, the voluntariness test fills in the gap

· Frazier: you can’t make a misrepresentation to induce a Miranda waiver, but once rights are waived, it’s perfectly acceptable to use trickery to induce a confession

· Miller v. Fenton: psych ploys may play a part in ∆’s decision to confess, but as long as that decision is a product of the suspect’s own balancing of competing considerations, the confession is voluntary

· Must consider totality of the circumstances

· Bram: a confession cannot be voluntary if extracted by any direct/implied promises, however slight

· This hasn’t been interpreted as a per se proscription against promises during interrogation

· Test for voluntariness is a Q of whether the confession was a product of free choice

· Might’ve overborne the will of someone more vulnerable than ∆ or even ∆ himself if it’d continued

· Modern view of Bram is that threats and promises are to be taken seriously but that these are rarely determinative on their own

· Fulminante (∆ questioned in prison about unrelated crime by another inmate who was a paid FBI informant)

· Info was coerced based on the totality of the circumstances test bc ∆ was being threatened and CI used that knowledge to offer protection

· Connelly: coercive police activity is a necessary predicate to finding a confession “involuntary”
· Q is not reliability or overborne by fear but whether the state action was wrong
· Rationale for suppression is to deter wrongful behavior, so no suppression if nothing to deter
· Even though ∆ was afraid, that fear must be created by the state
· The issue is that the state did nothing wrong (not that they didn’t do anything at all) bc it’s all about deterrence—admissibility wholly depends on wrongful action
· So not only must ∆’s will be overborne, but it must be overborne by inexcusable police conduct
· Inconsistencies in SCOTUS precedent
· Connelly and ER cases like Leon, Hudson, and Herring were decided based on whether there was police misconduct that could be deterred
· But in Manson misconduct didn’t matter as long as the evid was sufficiently reliable in spite of the unjustifiably suggestive procedure
· Connelly says DP Clause is concerned w/ police misconduct rather than use of the evid at trial
· Thomas says the concern is use of the evid in Chavez
· ER cases say ∆s should rely on civil remedies rather than suppression, but Chavez says there is no civil remedy avail (although Chavez would only be a barrier to a 5th Amend claim rather than a 4th)
· Chavez: there’s no 5th Amend violation if the evid isn’t used at trial
· Plurality: statements compelled by police interrogations may not be used against a ∆ at trial, but it isn’t until they’re used in a crim case that a violation of the SIC occurs
· In 5th Amend context, there are prophylactic rule designed to safeguard the core const right protected by the SIC
· Among these is an evidentiary privilege that protects witnesses from being forced to give incriminating testimony unless that testimony has been immunized from use and derivative use in a future crim proceeding before it’s compelled
· Rules designed to safeguard a const right don’t extend the scope of the right itself
· Scalia concurrence: there’s no 5th Amend claim and w/o that, there can’t be a § 1983 action bc § 1983 doesn’t provide remedies for violations of judicially created prophylactic rules
· Kennedy concurrence: not the case that a violation of the SIC doesn’t arise until a privileged statement is introduced at trial
· A const right is traduced the moment torture or its close equivalents are brought to bear
· 5 justices here say there was a completed 14th Amend violation bc the level of abuse is itself a 14th Amend violation
· 5th Amend deals w/ compulsion and is a much stronger protection
· It makes a lot of things per se inadmissible even if your will is never overborne
· Griffin says you can’t comment on ∆ not testifying—no coercion whatsoever
· Garrity said you’re going to lost your job if you testify—even if you didn’t care and that couldn’t be said to be coercive, it’s still a 5th Amend violation
· Totality-of-the-circumstances analysis is foreign to SCOTUS’s 5th Amend jurisprudence
· 14th Amend deals w/ coercion and is gen understood to mean something much more overbearing
· Police didn’t want to deal w/ the 5th bc it gives more protection—but Miranda foreclosed that
· Conflating the 5th and 14th Amendments
· SCOTUS has brought the weak 14th Amend standard up into the 5th Amend—has said repeatedly that there’s no 5th Amend violation if ∆’s will wasn’t overborne (Dickerson dissent)
· Ct has collapsed the 5th and 14th Amend tests
· That’s why justices like Scalia say Miranda is ridiculous (since asking a couple Qs w/o warnings doesn’t overbear your will)
· But this can’t be right bc it’s in conflict w/ Griffin and Garrity
· Miranda incorporated the tough 5th Amend standard to the 14th Amend
· Miranda ct said that compulsion means the kind of pressure like in Garrity and Griffin
· It does not mean breaking your will; it’s not coercion (Dickerson majority)
· Police questioning is inherently compelling, just like commenting on ∆ not testifying
· Natural inference when police Q someone is that you have to answer
· When someone answers, they do bc they want to or bc they think they have to
· Purpose of warnings is to protect against the latter (at no cost to cops)
