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Criminal Procedure – Schaffer – Fall 2005

Fourth Amendment

“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

Is State Action a Search or is it a Seizure? (p. 44)

· Seizure of property occurs whenever there is some meaningful interference with an individual’s possessory interests in that property 

· Search occurs when a person’s interest in maintaining personal privacy is violated (can apply to personal privacy of property under person’s control)

Is State Action a Search or Seizure? (If not, not covered by 4th Amendment and does not have to reasonable)

· Katz Test (p. 38, 9/7) – Harlan’s concurrence gives the REOP Test (two prongs):
· Did person exhibit subjective expectation of privacy

· Abandonment issue – don’t have a REOP if you abandon something (p. 46, 54, 9/7 – Trash cases)

· Is expectation of privacy accepted as legitimate by society (is it reasonable)?

· Post-Katz, SC says there is no legitimate privacy interest in illegal activity BUT police must be certain that activity is illegal before they invade privacy

· No REOP if police get info that members of public could obtain – even if person tries to keep it private (p. 50, Devices 9/12)

· Technology Factors (p. 65, 9/12)

· Must have actual invasion of privacy to be a search; not just the potential of invasion (beeper cases)

· Fly-over Cases, Factors to Consider (p. 56, 9/12):

· Method – what type of technology in use (is it available to general public, etc.)?
· Place – what was the area seen (home vs. industrial plant)?

· Precautions – what did individual do to protect his privacy (security, fencing, etc.)?
· Bond v. US (p. 58, 9/12) – conviction overturned because unreasonable for officer to squeeze luggage in rack (see dissent)
· If you don’t have a REOP, the 4th Amendment does not apply
· Once 4th Amendment applies, police activity might be allowed if it satisfies the other 4th Amendment requirements

Why Warrants are Preferred (p. 89):
· Proof requirement – protects against unjustified searches and seizures

· Probable Cause – accountability of gov’t agent

· Specificity requirement – protect against arbitrary searches and seizures

· Neutral observer – judge is neutral, can refuse the warrant

· Credibility Attributed to Police Conduct
Is there PC for a Search Warrant? 

· Aguilar-Spinelli Test (p. 91, 9/12, 9/14)

· If police officer has first-hand knowledge, his reliability/credibility is assumed and moves on to whether facts meet PC threshold

· If cop is relying on someone else for all or some of the info, go to two-prong test:

· Reliability – Who is the source of the info and is the source reliable?
· If source is not known to be reliable, cop can fulfill this prong by corroborating details provided by source
· Credibility – What are the basis and details of the source’s knowledge?
· If basis of knowledge is unclear, might be enough that the info is so detailed that it could only have come from personal observation
· If two-prong test is satisfied, do facts presented meet the PC threshold?

· Gates Standard (p. 99, 9/14)
· Totality of the circumstances approach – alternate to Spinelli

· Effect of Gats is easier to use corroboration to reach PC threshold (p. 109, 9/14)
· Magistrate must decide on the facts in the affidavit whether there is a fair probability that contraband or evidence of a crime will be found in a particular place (p. 103)

· Even with PC, warrant can be invalid if invasion is so serious that PC is not enough 

· Winston v. Lee (p. 142, 9/19) – warrant to surgically remove bullet for evidence purposes is too invasive

· Appellate Review of PC of Warrant Issuance – deferential standard (9/14)

· Whether the magistrate had a substantial basis on which to issue warrant

· Appellate review of PC of non-warranted searches – de novo (but see notes, 9/14)

· Magistrate Requirements (p. 165)

· Must be neutral and detached

· Must be capable of determining whether PC exists for requested search/arrest

Is there PC for an Arrest of Multiple People for same crime? 

· Maryland v. Pringle (p. 121, 9/14) – everyone in car with contraband can be arrested because they were all in the car, could have access to the contraband, no one claimed possession
· PC determination based on totality of the circumstances

· Expansive police power

· Di Re – if informant specifies who in car will be in possession of contraband, can’t arrest everyone

Specificity and Particularity Requirements

· Warden v. Hayden expansion of specificity requirement (p. 126, 9/14)

· Can now seize “mere evidence” in addition to FIC (fruits of crime, instrumentalities, and contraband)

· Once PC is established, amount of state power is now huge

· Required PC as to Location of Evidence

· Zurcher (p. 129, 9/14) – can search non-suspects premise if reasonable cause to believe that the specific things are located there
· PC does not automatically exist to search a suspect’s home (p. 129)

· Reasonable Particularity – limits the expansion of the scope during execution of the warrant (p. 133, 9/14)
· Maryland v. Garrison – failure of specificity but upheld because PC is judged when the warrant is obtained – reasonableness clause forgives good faith error

· Andresen v. Maryland (p. 138, 9/14) – particularity requirement as to attorney’s files to be searched – only excluded unconst. seizure.

· Subpoenas not within 4th amendment – no PC requirement

Was Warrant Executed Reasonably?

· Knock and Announce Requirement (p. 145) – part of 4th Amendment’s reasonable inquiry
· Refusal to Admit – can use force but need to determine if time was reasonable based on circumstances 
· Reasonable suspicion standard for force after knock (p. 154)

· D has burden to prove force was unreasonable

· Unannounced entry allowed (p. 147):
· Announcement would create a risk of destruction of evidence 

· Announcement would create a risk of harm to officers or others 

· BUT SC says no bright-line rule (i.e. all drug cases)

· Standard for no knock entry is reasonable suspicion – not PC

· Same standard if property is destroyed during no-knock 

· Penalty for violation of Knock and Announce – not exclusion (p. 150)

· Magistrates can issue No-Knock Warrants (p. 150)

· When is Search Completed (p. 158) 

· Courts don’t require cops to narrowly interpret warrant

· Presence of Occupant – not required by most courts but advisable (p. 159)

· Sneak and Peak Warrants, Patriot Act (p. 159, 9/19)

Federal Standards on State Interference (9/19)
· Arrest – Probable Cause

· Stop – Reasonable Suspicion

· Encounter – Nothing (but person does not have to cooperate)

· No 4th Amendment concerns because no force has been utilized

Is Arrest Lawful?
· Is Warrant Required for Arrest (p. 166, 9/19)?

· Must always have PC, regardless of warrant required or not

· Arrest is always reasonable if cop has PC of a criminal violation, even if crime is an offense that could be dealt with by summons (p. 167)

· Is the Arrest in Public?

· Warrant not always required (see p. 166 for standards)

· US v. Watson, p. 168, 9/19
· Cop had PC (satisfied Spinelli test)
· Cop had time to get a warrant, SC does not require exigency in non-warrant arrests
· Is the Arrest in a Home?

· Payton Rule (p. 182, 9/19) – one’s home is private place so warrant required unless exigent circumstances

· Only an arrest warrant required, not a search warrant too

· Standard: reason to believe that person named in arrest warrant is at home – circuit split as to whether this is PC

· Less protective than search warrant because not limited to location and cop makes discretion determination here

· Payton applies to one’s own rental property/hotel
· Fruit of the Poisonous Tree issue (9/21)
· If arrest without warrant in the home, confession would be allowed if post-Miranda because Miranda warning is a supervening event

· Payton violation does not make arrest illegal if supported by PC so if confession took place in hall, then no problem

· If illegal entry due to Payton violation, strong case for suppressing evidence in plain view because FPT

· Cop can also wait outside home for arrest without warrant (p. 185)

· Arrest (with warrant) to another’s home (p. 186, 9/21)
· Can execute warrant with respect to suspect BUT homeowner is protected from search or plain view finding of contraband (Steagald) unless there is a search warrant

· Steagald doesn’t apply if third party lives with arrestee

· Does guest have a REOP in another’s home?

· Is the person a resident? (can have more than one 4th Amendment residency)

· Is the person an overnight guest? (Minnesota v. Olson, p. 187).  If yes, have REOP, need arrest warrant

· Is the person a temporary visitor? (Minnesota v. Carter, p. 188).  No REOP, so no 4th Am. rights
· What are Material Witness Arrest Requirements (p. 189, 9/21)?

· Gov’t must show PC to believe that the testimony of the witness will be material AND that it may become impracticable to secure his presence by a subpoena

· Safeguards on material witness statues (see notes 9/21)

· Is use of force in arrest lawful (p. 172, 9/19)?
· Tennessee v. Garner – deadly force limits

· Cannot be used unless necessary to prevent the escape AND

· Cop has PC to believe that suspect poses a significant threat of death or serious injury to cop or others

· Non-lethal force – use upheld (p. 172, 9/19)

· Excessive force claims governed by 4th Amendment reasonableness standards

· Gov’t will always defend using qualified immunity (9/21)
Is a Stop and Frisk Lawful?

· Terry Stops (p. 200, 9/21) – reasonable suspicion standard

· When RS is met, a certain amount of force may be used

· RS must be based on articulable facts

· Balance the need to search or seize against he invasion which the search or seizure entails (p. 204)

· Terry Stop – can be against the will of the stopee

· Don’t have to answer – refusal to answer can’t make RS into PC (White’s concurrence)
· Terry stops can be used to investigate completed crimes (US v. Hensley, p. 256-7)

· When does an encounter become a stop? – when a person is “seized”
· There is no requirement to use the “least intrusive means” to dispel suspicion – an encounter is not required if possible before a forcible stop (Sokolow, p. 262, 9/28)

· “Free to leave test” – only seized when, in light of the circumstances, a reasonable person would have believed he was not free to leave (p. 217-222, 9/26); standard is a reasonable innocent person, so broad test
· But, post-Cardoza (p. 223, 9/26), emphasis is on what did the cops actually do and how much force did they use – if you were watching the incident on video, would you think it was a stop or an encounter?

· Is there an unreasonable seizure under Hodari (p. 232)?
· Did police seize the suspect before RS was established?

· Seizure requires that reasonable person feel he is not free to leave AND that subject actually yields to show of authority or is physically touched by police
· Reasonable Suspicion Grounds for a Stop (p. 239, 9/28)

· Court must investigate the source of info upon which RS is based

· Anonymous Tips can be used if sufficiently corroborated by cop (Alabama v. White) – Gates totality of the circumstances approach carried over to RS (less stringent than in PC however)
· But, not all anonymous tips enough (Florida v. JL, p. 241, 9/28)
· Totality of Circumstances (US v. Cortez, p. 245)
· Cop must have objective basis and particularized suspicion
· Must be based upon all the circumstances

· Must raise a suspicion that the particular individual being stopped is engaged in wrongdoing
· Court must evaluate whether info is sufficiently suspicious to justify a stop

· RS is less demanding than PC, less than the fair probability standard of PC (some courts say RS requires a fair possibility standard)

· Use of profiles (p. 259- 262, 9/28)

· Race cannot be the only reason for a stop

· Profile does not taint RS determination if factors (in profile or otherwise) would add up to RS (Sokolow)
· Did suspect flee from police?

· Unprovoked flight is always relevant to RS or PC (Illinois v. Wardlow, p. 263, 9/28)
· Flight in general is relevant sometimes – no per se rule
· Extensions of Terry Stops:

· Did cops cross the threshold of a car?

· Not generally allowed but exceptions:

· Allowed based on informant’s tip (Adams v. Williams, p. 209, 9/21)

· Frisk must be to insure safety (tip was that suspect had gun and drugs)

· Allowed because VIN covered by papers (NY v. Class. P. 216, 9/26)

· No suspicion of danger, so not valid under Terry but court finds gov’t interest in VIN – new rationale for 4th Am intrusions is gov’t interet, not just danger

· Can cop order stopee out of the car? – yes, automatic right to order out of car during course of legal stop under Terry (PA v. Mimms, p. 211-12, 9/21)

· Bright-line rule of Mimms applies to passengers in car too (p. 214)

· If executing a search warrant, can cops detain occupants, without PC to arrest?
· Yes, this is reasonable because it is temporary and this is an analogy to Terry (fear of danger or destruction of evidence without detention) – Michigan v. Summers (p. 217, 9/28)

· Frisk – does not always follow lawful stops

· Once lawful stop is established, can only frisk to protect the cops

· Cannot frisk just to search for evidence (Minnesota v. Dickerson, p. 265, 9/28)

· Can only inspect an object if it is reasonably likely to be a weapon

· RS to conduct a frisk depends in part on nature of crime that person is suspected of

· Frisk must be immediate and automatic (p. 207)

· Is a frisk limited to the person stopped and frisked?

· Can be extended to search a car (Michigan v. Long, p. 268, 9/28) because car was area in which suspect could gain immediate control of weapon.

· Extended to other things within the reach of the suspect – glove compartment, clothing nearby (p. 269)

· Courts split on whether companions can get frisked too (p. 269, 9/28)

· Protective Sweeps allowed for safety purposes (Maryland v. Buie, p. 271, 9/28) – defined as a “quick and limited search of the premises, incident to an arrest and conducted to protect the safety of police or others”

· Is there RS to believe there is someone other than arrestee who, under the circumstances could present a risk of harm?

· Not limited to arrests within home (US v. Henry, p. 272)

· Can’t justify cursory searches of homes without PC however (Arizona v. Hicks, p. 287-88) – bright line rule against searches of dwellings without PC (p. 289)

When does a Stop become an Arrest? (p. 272, 9/28)

· Factors:

· Force – to be a stop, should be least intrusive means reasonably available

· PC is required if cop forces the suspect to move to further the investigation or to place more pressure on the suspect

· But, can make suspect move for safety and security and stay within Terry.  Also, if RS exists, many courts have allowed cops to transport suspect a short distance for ID by witnesses (p. 274)

· Time – investigative detention must be temporary; last no longer than is necessary for the purposes of the stop

· Dunaway v. NY (p. 277, 9/28) – distinguished stop from detention for sustained interrogation

· Court rejected absolute time limits on Terry stops 

· Investigative Techniques allowed within Terry Stops:

· ID by witnesses (by many courts, see above)

· Preliminary investigation of suspect’s identity 

· Hibbel (supp. p. 23, 9/28) – 4th Am does not preclude an arrest for failure to identify

· Questions concerning suspicious circumstances prompting the stop

· Many courts find can’t ask about things other than what prompted the stop (p. 276)

· But, if during stop, cop gets RS of another crime, the stop can be extended to investigate that crime

· Fingerprinting may be allowed (p. 279-280) – “minimal intrusion”

· No bright line rule requiring cops to tell stopee when the stop is over (Ohio v. Robinette, p. 277)
· Some detention of property can occur under Terry standard of RS (p. 285)

· Luggage that person is traveling with is a more difficult issue (p. 286)

Searches When Warrants are Not Required:

Search Incident to Arrest (p. 293) – warrantless search incident to a valid arrest allowed generally

· Purpose of the search:

· Prevent the arrestee from gaining access to weapon

· Prevent the arrestee from destroying evidence

· BUT US v. Robinson establishes bright-line rule in favor of SITA without the fear of above (p. 303, 10/6) 

· Legal to search area of immediate control of arrestee (Chimel, p. 294, 10/6)

· Grab area is determined at the time of the arrest

· SITA can, at least sometimes, be post-arrest (10/6)
· AIC can move (Washington v. Chrisman, p. 298, 10/6)
· Passenger compartment of car that arrestee was in is automatically considered AIC (NY v. Belton, p. 315, 10/6)

· Containers in the arrestee’s grab area can be automatically opened (bright-line rule – potential Chadwick problem, p. 320)

· Thornton v. US (supp. p. 28, 10/6) extends Belton – can SITA if person is outside the car at the time of the arrest

· Protective Sweep allowed past AIC (Maryland v. Buie, p. 301, 10/6) but only for safety purposes

· SITA can precede an arrest but need to have the PC for arrest 

· PC is enough to arrest for minor offenses (Atwater, p. 308, 10/6)

· SITA not allowed if person is cited for offense that could have been arrested for

· Pretextual searches (p. 324, 10/6) – arrest and SITA judged on whether a reasonable officer could have made the arrest (not would have)

· Exigent Circumstances required to search beyond AIC
· Unwarranted search of arrestee’s home allowed even if arrest took place outside the home if reason to believe confederates are inside and might destroy evidence (p. 301)
Plain View Search (p. 334, 10/6)
· Elements:

· Police must be validly at the place where the looking occurs

· Must be lawfully looking at what they find (where they’re looking makes sense due to why they are there)

· Cannot manipulate in order to make the search (Arizona v. Hicks)

· The incriminating character of the item must be immediately apparent

· Discovery does not need to be inadvertent (Horton v. Cal., p. 334, 10/6)

Plain Touch Exception (p. 339) 

· Factual question – must resolve plain touch exception with Dickerson holding that cop cannot manipulate during a frisk – is there enough info from Terry permitted touching to get to PC?

Automobile Exception to Warrant Requirement (p. 340, 10/10)

· Carroll Doctrine: cops may search a car without a warrant as long as they have PC to believe it contains evidence of criminal activity
· Extension of Carroll to delayed searches (time to get a warrant) in Chambers v. Maroney (p. 342) – SC says reduced/diminished EOP in cars.  PC is still required.

Movable Containers (p. 349, 10/10)
· Containers in Cars – reduced EOP

· Can be searched without warrant if there is PC to search the car (US v. Ross, p. 350)

· If cops have PC towards a container in the car, you can search it, not just seize it (California v. Acevedo, p. 351)

· Passengers’ property also has reduced EOP in a car, so search of bag is alright (Wyoming v. Houghton, p. 358)

· But body searches get more protection – US v. Di Re (p. 359)

· Containers not in Car – have full REOP

· If exigency, can be seized (but not opened and searched)

Exigent Circumstances – exigency excuses the warrant but not PC

· Hot pursuit (p. 362) – suspect must know he is being pursued

· Police and Public safety (p. 363) – determined at the time of the police action, not in hindsight

· Risk of Destruction of Evidence (p. 364) – application of Dorman factors (p. 365)

· Imminent risk consideration

· Seriousness of the offense

· No automatic exigency for serious crime (Mincey v. Arizona, p. 368)

· Offense can be so minor as to never have exigency apply – need warrant in addition to PC (Welsh v. Wisconsin, p. 369, 10/10)

· Police cannot have created the exigency themselves 
· Hard to determine – see MacDonald (p. 370) vs. Timberlake (p. 372)

· Police are not required to go out of their way to avoid creating exigencies but cannot act with specific intent to create one to avoid having to get a warrant.

Special Needs Searches – searches conducted for purposes other than traditional criminal law enforcement must generally fulfill the reasonableness clause (p. 379)

· Administrative Searches
· Warrants can be required but no PC requirement (Camara, p. 380, 10/10)

· NY v. Burger (p. 382) – upheld search even if it blurred the line between admin and criminal regulation.  Established criterion for Valid Warrantless Searches for Regulated Industries (substitute for PC):

· Substantial Government Interest

· Warrantless inspections must be necessary to further the regulatory scheme

· Regulatory statue must perform two basic functions of a warrant (constitutionally adequate substitute for warrant)

· Must advice owner of premises that the search is made pursuant to law and has a properly defined scope

· Must limit the discretion of the inspecting officers

· Special Needs Searches of Individuals (p. 392, 10/11)
· Students searched based on RS, not PC, allowed (NJ v. TLO, p. 392)

· Drug testing of employees in certain industries – court said the searches were minimally intrusive in one case, disallowed some of the testing in the other (using balancing analysis, p. 394, 10/11)

· Balancing analysis – governmental interests versus extent of intrusion on the person searched

· Distinction in what happened to the evidence – can the evidence be sued for criminal law enforcement purposes? (not dispositive, consider Burger)

· In Ferguson v. City of Charleston (p. 413, 10/11), unexpected dissemination of test results violates patient’s REOP

· Is right to walk away from search necessary to make the search constitutionally valid?

· If so, notice of search (i.e. airport) is necessary

· Roadblocks and Suspicionless Searches (p. 420, 10/11)
· Police cannot randomly stop any car to check license and registration without RS (Delaware v. Prousse, p. 420)

· Police can sometimes stop all cars without individualized suspicion at a checkpoint near a national border to enforce border restrictions (US v. Martinez-Fuerte, p. 420)

· Police can establish a check point to stop all drivers for signs of DWI

· Michigan v. Sitz (p. 420) – this is justified by Terry and not by special needs – law enforcement function (exigency argument)

· Drug checkpoints are distinguished from sobriety checkpoints and are not allowed (Indianapolis v. Edmond, p. 422, 10/17)

· But, if checkpoint is legal, then a dog sniff is not a 4th Amendment event because the dog can only find contraband and there is no REOP in contraband in a public place

· Suspicionless checkpoint to find witnesses to previous week’s hit and run in the same area is upheld (Illinois v. Lidster, p. 432) because primary purpose is not law enforcement and people stopped are not targets of the inquiry.
Consent Searches (p. 452) – a search based on voluntary consent is reasonable even without a warrant or any articulable suspicion

· Requirements for valid consent (Schneckloth, p. 453) – totality of the circumstances inquiry

· No rule of law requiring warning that person has the right to refuse to give consent (lack of knowledge of this right can be a relevant factor, but not a per se rule)

· Search is reasonable if consent is given because gov’t not using its coercive powers

· Gov’t has burden of proof to show consent is given

· US v. Gonzalez-Basulto (p. 455, 10/17) – non-exclusive factors to consider if consent is voluntary:

· Voluntariness of D’s custodial status
· Presence of coercive police procedures

· Extent and level of D’s cooperation with police

· D’s awareness of his right to refuse to consent

· D’s education and intelligence

· D’s belief that no evidence will be found

· No requirement to tell someone he is free to leave after stop is over (Ohio v. Robinette, p. 458) – same theory as Schneckloth
· Can a third-party consent to a search?
· Actual Authority – is there joint control of the property (US v. Matlock, p. 461, 10/17)?  If yes, then third party can consent.

· Apparent Authority – reasonableness standard of what the cop thought (did cop reasonably believe Matlock test was satisfied).  Illinois v. Rodriguez (p. 461)

· Baby-sitter cannot give consent to search employer’s bedroom

· Parents can usually consent to search of entire house (p. 465)

· Spouses can usually consent to all of premises (p. 466)
· Search cannot exceed the scope consented to – scope is determined by a standard of objective reasonableness
· Consent to search a car extends to the containers within the car (Florida v. Jimeno, p. 467, 10/17)

· Ambiguity as to scope is up to the citizen, NOT the cop, to clarify

· Revoking Consent – must be clear and explicit
· Withdrawal of consent doesn’t mean RS, but can, depending on the facts (p. 469)

· Standard of Review of Consent Determinations – credibility determination (p. 470, 10/17) – generally deferential review (clear error).

Wiretapping and Undercover Activity (p. 472) 

Federal wiretap statute (p. 477-488) tries to validate the search for evidence that has not yet come into existence (wire tap evidence)

· How is wiretapping and undercover activity constitutional?

· Assumption of risk – when A converses with B, takes the risk that B is an informant – no REOP, so no 4th Amendment issue

· Also, protections only apply to gov’t actor (see US v. Steiger, p. 488, 10/19)

· Minimization Requirement of statute (p. 485, note 41) – important constitutionally

· Greater leniency at the beginning of the wiretap investigation 

· Limits on scope of undercover activity (Gouled v. US, p. 474)

· Berger v. NY (p. 475, 10/17) showed constitutional defects with NYS wiretapping statute – how was it remedied in federal statute?

· Made time limit smaller

· Standards for extension is more difficult

· Notice requirement (post-seizure)

· But, suppression not required when this not followed (note 42, p. 486)

· Requirements to get a wiretap under federal statute (§2518(3)(c))

· Normal procedures have been tried and failed, OR

· Normal procedures reasonably appear to be unlikely to succeed if tried to be too dangerous

· Katz – REOP analysis instead of previous trespass analysis (p. 473)

· Trickery by gov’t is allowed when gov’t agent enters for the purpose he was invited in for (Lewis v. US, p. 474, 10/19)

Exclusionary Rule

General rule when there is a violation of the 4th Amendment, the remedy is exclusion of any evidence gathered resulting from the violation – the evidence seized in an illegal search and the fruits of the illegal search – evidence directly associated with the illegal search (p. 496, 10/19)

Theories in support of exclusionary rule to remedy 4th Amendment violations:

· Deterrence rationale

· Preservation of judicial integrity (court shouldn’t be instrument to break the law)

Issues: 

· 4th Amendment does not indicate a remedy, so is exclusionary rule constitutionally required?  SC has gone back and forth on this.

· Does federal exclusionary rule – which implicates supervisory power of federal system – have to be applied to states?  Eventually decide it does (p. 496-500, 10/19; Wolf v. Colorado, Mapp v. Ohio)

Exclusionary Rule Does Not Apply:

· Grand Jury Proceedings (p. 556) – sufficient deterrence from exclusion at trial

· Indictments can be base on illegally seized evidence

· Civil Tax Proceedings (p. 557)

· Civil Deportation Proceedings (p. 557)

Procedures used in Exclusionary Rule:

· Motion to return property (Rule 41(g), supp. 359) or motion to suppress evidence (Rule 41(h)) in a trial – usually required to be a pre-trial motion

· Burden of proof is on prosecution if there is no warrant

· D’s Suppression Hearing Testimony on issues of standing may not be used against him on the question of guilt (p. 514)

· Simmons v. US opinion written in a way that this protection likely extends to all 4th Amendment questions not just standing

· BUT, unresolved whether Simmons protects D from testimony used as impeachment evidence

· Also, testimony of D’s witness at supp hearing can be used against him at trial

· Appellate Review of motion to suppress 

· Gov’t usually can get immediate if satisfy 3 conditions (p. 515)

· D usually does not have immediate right of appeal

· Can conditionally plead guilty to appeal (Rule 11(a)(2))

· Deferential standard of review (p. 515)

· Attacking the Warrant – 4th Am determination based only on the evidence presented to the magistrate who granted the warrant – no evidence obtained by the warrant or afterwards can be considered.

· Franks Hearing (Franks v. Delaware, p. 511, 10/19) – D has a limited right to attack the truthfulness of statements made in warrant application.  Requires allegations of deliberate falsehood or reckless disregard for truth (negligence not enough).

· Very hard to get Franks Hearing – high standard of proof

· Deliberate falsehood standard only applicable to gov’t actors – can establish PC if the informant lies (using two-prong or Gates test as of the issuance of the warrant)

· In Franks Hearing, if false statements are subtracted and PC remains, lies are usually considered not material

Standing to Trigger Exclusionary Rule and Claim Violation of 4th Amendment Rights (personal rights)

· Rakas, (p. 518) Court resolves standing using 4th Am - Question: whether the challenged search/seizure violated the 4th Amendment rights of a criminal D who seeks to exclude the evidence obtained during it?

· Whether the disputed search/seizure has infringed an interest of the D which the 4th Am was designed to protect?

· Rakas: standard should be REOP (Katz inquiry), not “legitimately on premises” of Jones (p. 519)

· REOP must be D’s own to establish standing

· No automatic standing after US v. Salvucci (p. 522)

· Ownership of property seized does not confer standing always

· D can’t suppress evidence used against him, illegally seized from a 3rd-party

· D has no REOP in another’s apt if doing business there for a short period (Minnesota v. Carter, p. 522)

· Coconspirator does not necessarily have standing (p. 534)

Fruit of the Poisonous Tree (p. 535) 

· Issue is whether there is a sufficient connection between the proferred evidence and an illegal search/seizure to justify exclusion

· Statements/evidence after an illegal arrest use Wong Sun standard (p. 537) – state has the burden to prove not FPT

· Whether, granting establishment of the primary illegality, the evidence has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint?

· To break causal chain the statement not enough to have given Miranda, but must be sufficient act of free will

· No per se rule – look at facts of each case

· Rawlings v. Kentucky (p. 540) distinguished Brown & Wong Sun

· Harris (p. 541) – Payton violation followed by Mirandized confession not FPT because arrest is lawful if there is PC, invasion of home is not

· Did D consent to search that led to evidence post illegal activity? (p. 542)

· Depends on whether consent was an act of free will to break causal chain 

· Is the potential FPT a live witness?  Courts reluctant to suppress (p. 542-3)

· Standing issue: can only claim FPT if REOP violated in illegal search/seizure

· Exceptions to FPT (for 4th, 5th, 6th Amendment violations):

· Independent Source Doctrine (p. 544) 

· If challenged evidence has an independent source, exclusion would put police in a worse position – not serving society’s interests

· Scope (Murray v. US, p. 555) – applies also to evidence initially discovered due to illegal search but later obtained independently

· Does this depend too much of officer’s intent? (p. 549)

· Inevitable Discovery Doctrine (p. 550)  

· Gov’t must show the illegally obtained evidence would’ve been discovered through legitimate means independent of misconduct

· Not enough to argue that cops had PC and could’ve gotten a warrant (p. 554)

· Nix v. Williams (p. 550) – gov’t must prove by a preponderance that the challenged evidence would’ve been independently discovered through legal means 

· Inevitably determined by what officers would have actually done, not what they could’ve done (p. 555)

· Circuits split on whether inevitable discovery could ever allow primary evidence (illegally obtained) to be admitted (i.e. – would the cops have discovered it on a SITA anyway?  p. 552-3)

· Some courts apply “active pursuit” rule – requiring that cops be actively pursuing the lawful means at the time of the illegal search – to further limit doctrine (p. 555)

Use of Illegally Obtained Evidence

· Impeachment Purposes (p. 563)

· If D opens the door on direct examination 

· If D opens the door on cross-examination

· Cannot impeach defense witnesses with illegally seized evidence

· Good Faith Exception (p. 567) – searches conducted pursuant to a warrant later found to be invalid

· US v. Leon (p. 567) – establishing good faith exception 

· Rationale: Deterrence is directed towards cops, not magistrates

· Cop’s reliance on warrant must be objectively reasonable
· Problems with post-Leon: courts skip to establishing GFE, don’t resolve 4th Am issue (was there PC?) and don’t provide guidance to cops/magistrates

· GFE applies as long as reasonable minds could differ on whether warrant is valid

· Mistake can be reasonable and not violate 4th Amendment at all (mistake of fact like whether person has authority to consent to search)

· Mistake can be unreasonable (does violate 4th Am) but at the time the conduct was reasonable, or could be reasonable ( GFE (Leon)

· Mistake can be unreasonable and cop violate clearly establish law so GFE doesn’t apply (reliance on barebones affidavit for warrant)

· Leon applies to particularity issues as long as reasonable minds can differ standard applies to overbroad problem (p. 581)

· Exception to GFE (p. 581)

· Cop includes material info that he knew was false or should have known but for reckless disregard of the truth

· Cop knowingly omits info that would have resulted in a refusal of the warrant

· Leon generally applies even if magistrate sucks (p. 584)

· Warrantless Searches – limited extension to these (p. 588)

· Did cop reasonable rely on a legislative act later held illegal?

· Did cop reasonably rely on a court’s clerical error?

· Good Faith Reliance on court decisions (p. 591)

· Retroactivity issue

· Cops’ Mistaken Judgment – not established either way if GFE

· Deterrence effect problem

Confessions and Self-Incrimination

Fifth Amendment

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury..; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law…

Is Evidence Protected by Fifth Amendment? (CTSI)

· Is it Compelled by the government? (see what is compulsion below)

· Is it Testimonial? (see non-testimonial/testimonial rules and distinctions)

· Is it Self-Incriminating? 

Is Government Pressure Compulsion/Coercion? (p. 613)
· Contempt power is compulsion (D cannot be subjected to contempt for refusal to testify)

· Other uses of state power to penalize can be compulsion 

· Statutory refusal to grant state contracts to contractors who did not answer questions is compulsion (Lefkowitz v. Turley, p. 614)

· But state power to confer a benefit for talking is not compulsion (sentencing below mandatory minimum for giving information is not compulsion, p. 616; clemency proceedings, p. 617)

· Sex offender programs that require confessions are not state-compulsion (McKune v. Lile, p. 618) because serve penological purpose

· Custodial interrogation is compulsion – Miranda rationale

Protection of Privilege against Self-Incrimination (10/26)
· Griffin Rule (p. 626) – comment by judge or prosecutor to the jury about D’s decision not to testify is compulsion (violates 5th Am)

· Prosecutor can comment that D had opportunity to testify if D argues that he didn’t tell his side of the story (US v. Robinson)

· Griffin extended by Carter v. Kentucky – trial judge must give jury instruction that they could not draw adverse inference from D’s lack of testimony if D requested it.

· But, D cannot stop the judge from giving this instruction

· Griffin applies to sentencing proceedings (p. 628)

· Privilege is personal – only to person who would be incriminated by his own testimony (p. 634)

· Does not apply to agents (ex: attorney to protect clients, Fisher v. US, p. 634)

· Corporate entities do not have right, unless sole proprietorship (p. 636)
· Protection is only against being a “witness” against self 

· Non-testimonial evidence is not protected 

· Non-testimonial evidence:

· DWI testing is considering non-testimonial (Schmerber v. Cal., p. 637)

· Lineups or voice recognition tests non-testimonial

· Handwriting samples non-testimonial

· Non-testimonial evidence can be compelled through contempt proceedings OR an adverse inference can be drawn against D who refuses to supply non-testimonial evidence (p. 643)

· Use Cruel Trilemma to decide if evidence is testimonial or not

· Does person only have options of perjury, self-incrimination or contempt?

· Pennsylvania v. Muniz (p. 640) – DWI case, asking the date of D’s 6th Birthday was testimonial

· Not all compelled oral statements are testimony – test is whether the communication is assertion of a fact that can be true or false (invoking the cruel trilemma)

· Documents are sometimes protected by Privilege Against Self-Incrimination (p. 643)

· Cannot assert privilege towards a third-party’s documents that are incriminating towards you

· Fisher v. US (p. 644 – limits Boyd, p. 643) – Doctrine: Existence and possession of these documents was a “foregone conclusion” so there is no 5th Amendment protection

· Cannot resist a subpoena just by saying that documents contain incriminating writing

· Communicative aspects of answering subpoena

· But are these communicative aspects testimonial and incriminating for 5th Am purposes? – Fisher says NO (p. 647-648):

· Admitting the existence of the documents – this is rarely incriminating 

· But, if there is two sets of books, this is incriminating independent of content of records

· Admitting possession of the documents – rarely incriminating 

· But, if admission of control creates an inference of affiliation with another that tends to incriminate

· Tacitly authenticating the documents (by presenting them, you are saying these are the documents described by the subpoena)

· If act of production isn’t enough to authenticate though, cannot be incriminating

· Foregone Conclusion doesn’t apply if gov’t had no prior knowledge of existence of documents (US v. Hubbell, p. 649 – production was protected by 5th Am)

· Voluntarily prepared documents are not protected (p. 646)

· Some courts draw business/personal distinction and protect personal records

· Gov’t can obtain documents by giving immunity to the party in possession of the documents (p. 649) – functional immunity takes away 5th Amendment privilege
· Doesn’t fix Hubbell problem if government didn’t know about new trail of documentation produced (derivative use issue, p. 651)

· Corporate Entities (p. 655): no 5th Amendment privilege so individual agent can’t invoke his 5th Am against subpoena for corporate documents because act of production here is a representative act, NOT a personal act

· Custodian of documents does not have to be given use immunity BUT evidence may not go to jury that custodian produced the documents (communicative aspects of Fisher) – jury can hear that corporation produced the records

· Does not require the custodian to give oral testimony about location, etc. of records (Curcio v. US, p. 655)

· Required Records Exception (p. 658): contents and act of production of documents that gov’t requires to be kept for a legitimate admin purpose (not focused only on crim activity) are unprotected.

· Even though this could be CTSI, SC says not 5th Am. Claim

· Limits on Exception (p. 659): required records must be the kind “he has customarily kept”, information must have a “public aspect”, and the requirements must be imposed in “an essentially non-criminal and regulatory area of inquiry”

· Compelled reporting of hit and run upheld (p. 660) – balancing D’s interests with gov’t interest in regul. Scheme

· Is giving one’s name testimonial?  Maj. says no

· 5th Am does not apply to the production of a person (Bouknight, p. 657)

Procedures for Claiming Privilege Against Self-Incrimination (p. 662)

· Criminal Defendant has privilege automatically

· If witness invokes the privilege:

· Whether the information requested of a witness might possibly tend to incriminate the witness in the future

· Must be determined without compelling the witness to divulge the info he claims is privileged.

· Privilege can be refused if it is perfectly clear, from considering all the circumstances, that the witness is mistaken, and that the answers cannot possibly have a tendency to incriminate (p. 662)

· Hiibel (supp. 54; statute requiring giving name during Terry stop) – can’t use 5th Am because even if giving name is considered testimonial, it “presented no reasonable danger of incrimination.”

· Privilege, if applicable, applies to incriminating answers and also those that would provide a link in the chain of evidence needed to prosecute

· Privilege can be invoked even with denial of all guilt (Reiner, p. 663)

· Immunity – if there is no possibility of incrimination then there is no right to refuse to testify ( no right to invoke privilege (p. 664, 10/26)

· Transactional Immunity – broad guarantee against future prosecution on any transaction about which the witness testifies
· Use and Derivative Use Immunity – federal statute, limits immunity to no prosecution about compelled testimony or evidence found through this testimony

· Can be used for prosecution for perjury, false statement or failure to comply with order to testify

· Kastigar v. US (p. 665) – SC says use and derive. Enough to supplant the 5th Am. Privilege

· BUT burden is on prosecution to prove there was no use or derive use:

· Wall of Silence (p. 665) – used by gov’t to prove that immunized testimony (or its fruits) was not used in future prosecutions

· Tainted Witnesses (US v. North, p. 666) – Kastigar violated whenever witness is tainted no matter how he was exposed to the compelled testimony 

· Kastigar can be satisfied by independent source/inevitable discovery evidence (p. 666)

· Impeachment Use of Immunized Testimony (p. 667)

· Cannot be used against the compelled witness

· Can be used for prosecutions for perjury, false statements, obstruction of justice

Confessions - Due Process Considerations

· Involuntariness Test (p. 674) – confessions that are involuntary violate DP

· Totality of the Circumstances test – whether the suspect confessed because his will was overborne

· Still applicable because 6th Am does not apply until suspect is formally charged and Miranda rights can be waived – CANNOT waive right to be free from coercion
· Factors to determine whether confession satisfies DPC: physical style of interrogation (brutality, deprivation of food or sleep), youth, education, mental deficiency, psychological influence, awareness of constitutional rights

· Involuntariness does not rely on actual violence by a gov’t agent – a threat may be enough (p. 684)

· Spano (p. 677) - DP case but Court begins to consider when right to counsel begins 

· Deceptions and false promises are generally not enough to result in confession being called involuntary (p. 681-2)

· False promises generally prohibited only when specific

· False Documentary Evidence is more likely to render the confession involuntary (p. 683)

· New Test: Focus on Police Misconduct, not free will (Colorado v. Connelly, p. 684) – police applied no pressure to confess, so no reason to find confession involuntary

· D’s characteristics are not relevant without evidence of police coercion

Limits on Confessions (p. 690) – necessary to use 5th Am because in Massiah, SC found 6th Am limited to accusatory stage of criminal process

· Miranda v. Arizona (p. 690) 

· 5th Am protection is available outside criminal proceedings:

· Custodial interrogation is inherently coercive ( irrebuttable presumption of compulsion without warnings

· Rights can be waived (VKI standard, see below)

· High burden on gov’t to prove waiver of const. rights

· Waiver can never be presumed (must be explicit)

· Not a right to counsel, right to warned that you can ask for counsel

· Limited compared with full 6th Am right to counsel of Massiah

· BUT no Miranda violation if illegal confession never admitted at trial because Miranda is a trial right (Chavez v. Martinez, p. 717)

· Goals of Miranda (p. 704)

· Judicial review of police interrogation practices

· Knowledge of rights before confession can be considered voluntary and intelligent (VKI)

· Are Miranda Warnings Constitutionally Required? 

· Congress passes statute to return to voluntariness standard

· BUT Dickerson v. US (p. 710) – Miranda is a const. rule that cannot be overcome by statute

· Exceptions to Miranda Rule of Exclusion (p. 718)

· Impeaching of Defendant-Witness – Miranda as shield, not sword

· D dilemma about whether to testify because confession can be admitted

· Impeachment Use Limited – if confession is involuntary, not just Miranda-defective, cannot be used for impeachment – DP considerations (Mincey, p. 719)

· D’s silence post-Miranda can NOT be used for impeachment (DPC, p. 720)

· Pre-Arrest silence can be used for impeachment (Jenkins v. Anderson, p. 721 – claiming self-defense at trial but not coming forward after killing for the two weeks before he was arrested)

· Post-Arrest, pre-Miranda silence can be used to impeach (p. 721-22)

· FPT under Miranda (p. 722)
· Exclusion of Miranda FPT is limited (still under Dickerson, even after Miranda is called constitutionally required)

· Leads to a Witness (Michigan v. Tucker, p. 722): allowed due to cost-benefit analysis

· Subsequent Confessions (Oregon v. Elstad, p. 723): allowed because statements that are the fruit of Miranda-defective confessions are not excluded (also may be CBA)

· BUT – Missouri v. Seibert (supp. 64, 11/9): conviction overturned because the police deliberately withheld Miranda to get first confession and to use that to get a Mirandized confession – court said second confession was not truly voluntary (confusion if this is knowing or voluntary problem…)

· Under Elstad, if first confession was involuntary (DPC) then second confession would have to be excluded

· Physical Evidence (US v. Patane, supp. 57): allowed because Self-Incrimination clause is not implicated by the introduction at trial of physical evidence 

· Emergency Exception (NY v. Quarles, p. 726) - overriding considerations of public safety can justify failure to provide Miranda warnings and this unwarned confession is admissible 

· Analogy to exigent circumstances exception to warrant req.

· Scope of exception isn’t defined

· Is there an automatic public safety exception to ask arrestee if they are carrying drugs/syringes/guns/etc.? (p. 730)

· Considerations in Applying Miranda:

· Is the suspect in Custody? (p. 730)

· Miranda Test: whether a person is deprived of his freedom of action in any significant way (objective test)

· Arrest is custody automatically

· Prisoners are not always in custody for Miranda purposes (Mathis as compared with Singletary, p. 731)

· Questioning at police station is not necessarily custody (Oregon v. Mathiason, p. 731) – did person come voluntarily, were they told they were not under arrest, and could they leave at any time?

· Meetings with probation officer not necessarily custody

· Cop’s objective view of whether person is a suspect is irrelevant (Stansbury v. Ca, p. 732-33)

· Terry stops are not custodial for Miranda purposes (p. 733)

· If stop crosses line to arrest, then Miranda required

· US v. Brown – six indicia for determining whether there is custody for Miranda purposes (p. 734)

· Is the suspect Interrogated? (p. 735)

· Interrogation requirement means that volunteered statements and threshold confessions don’t require Miranda

· Interrogation reflects a measure of compulsion above and beyond that inherent in custody alone (RI v. Innis, p. 737)

· Miranda is required whenever someone in custody is subjected to either express questioning or its functional equivalent 

· Focus is on perception of the suspect, not on the cop’s intent

· Interrogation is words or actions by cops that they should have known were reasonably likely to elicit an incriminating response

· Appeals to welfare of others not interrogation unless an incriminating response would have been likely from an average suspect (p. 740)

· Confronting suspect with incriminating evidence is interrogation sometimes (p. 741)

· Questions attendant to custody are not interrogation (p. 742) -“Booking exception” – does not apply if questions were designed to elicit incriminating admissions

· Asking for suspect’s name is always within the booking exception (p. 743)

· Questions pertinent to custodial procedures and tests are usually not considered interrogation (PA v. Muniz, p. 743)

· Does suspect need to know he is speaking to a government agency for Miranda to apply? (Undercover concerns, p. 744)

· Yes, because Miranda is concerned with coercive effects of police custody, which suspect will not feel if the agent is undercover

· Does Miranda apply to all crimes? (Felony-Misdemeanors, p. 745)

· Yes, bright line rule to all crimes

· What language makes Miranda warning sufficient? (p. 746)

· Court does not insist on specific form

· BUT must entail accurate and complete listing of rights

· Waiving Miranda Rights (p. 747) – Voluntarily, Knowingly, Intelligently standard to waive rights 

· Validity of Waiver is a question of fact; it cannot be assumed from silence or from subsequent confession

· BUT waiver does not require written or express statement of waiver – just evidence to show suspect understood and voluntarily waived his rights (NC v. Butler, p. 748)

· Can demonstrate VKI by acting in a manner which shows he understands rights and then confessing

· Even with waiver, confession can be coerced if it doesn’t meet DP standards of voluntariness

· Waiver can be limited or conditional (p. 752-753) about certain subjects

· Voluntary – same test as DP issues (Colorado v. Connelly, p. 749)

· Knowingly – debate over whether test should be if the suspect actually understood the Miranda warnings OR if the police believed he understood their explanation of the rights

· Deranged, mentally disabled, those who don’t understand the language, etc. may not meet the first test

· Second test more in line with voluntariness standards (police conduct is the issue)

· Intelligently – SC has found that suspect needs little information about the scope of the interrogation and investigation in order to make an intelligent waiver (p. 753).  State of mind of the police is irrelevant to these inquiries.

· Suspect does not have to know about all subjects of questioning (Colorado v. Spring)

· Suspect does not have to know that a pre-Miranda confession is inadmissible (Oregon v. Elstad, p. 754 – BUT, is this affected by Seibert?)

· Suspect does not need to know a lawyer (he had not retained personally) is trying to reach him (Moran v. Burbine, p. 755)

· SC declined to extend Miranda to right to counsel automatically – suspect must invoke the right

· States can offer more right to counsel under new federalism (p. 758)

· If D knows about the lawyer, the waiver may not be valid

· Waiver after Invocation of Miranda Rights (p. 759, 11/9) – SC examines waiver more closely in these situations.  The gov’t must show that suspect changed his mind without pressure from the police.

· Right to Silence (p. 759) – right does not last forever, at some point questioning can resume but 

· police must “scrupulously honor” the right while continuing the interrogation 

· Did cops give suspect a “cooling off” period after invocation?

· How many attempts to talk to the suspect were made?

· Did cops give fresh Miranda warnings at each approach?

· Did cops put psychological pressure on the suspect?

· How to determine if right to silence is invoked?

· Can continue interrogation is invocation is ambiguous
· Right to Counsel (Edwards v. Arizona, p. 762, 11/9) – per se approach by Court, reading Miranda broadly, protectively and expansively. 

· Police can get waiver if D initiates the contact – split over proper test for initiation (Bradshaw, p. 764-5)

· Showing that suspect responded to further interrogation without counsel is NOT enough for waiver

· Once invoked, suspect cannot be interrogated except through counsel unless he initiates

· Bright line rule of Edwards preventing interrogation without attorney once right has been invoked (p. 773)

· BUT lower courts have instituted a continuous custody requirement (p. 774)

· If contact is not interrogation, then confession can stand (Innis, p. 763)

· Invocation is not offense-specific (p. 769)

· But, if invocation is ambiguous then questioning can continue (Davis v. US, p. 766)

· Cops cannot ask further question to create ambiguity once invocation occurs (p. 769)

Sixth Amendment

· Is Invocation of Right to Counsel Miranda or 6th Amendment? (p. 770, 11/9)

· Miranda is not offense-specific

· Lower courts have held Miranda cannot be invoked in advance of interrogation

· 6th Amendment right is offense-specific (Texas v. Cobb, p. 799)

· Offense is not limited to the charges alone – must use Blockburger test (p. 801) to determine if offenses are considered the same as charged offense and thus covered by 6th Am. protectoin

· Accused who is arraigned and asks for counsel is invoking 6th Amendment right (McNeil v. Wisconsin, p. 770)

· Massiah v. US (p. 775) – 6th Amendment right to counsel protects suspect from use of his incriminating statements, made in the absence of counsel, against him (obtained through undercover activity) after he has retained counsel

· Constitutional guarantee of ethical rule – adverse party may only be contacted through his lawyer

· Post-Miranda, Massiah is broadly read

· US v. Henry (p. 789) – Massiah extended to find that statements D made to jailhouse snitch were problematic because government had not deliberately elicited but had created a situation likely to induce incriminating statements

· Kuhlmann (p. 791) distinguished

· 6th Am protection only if informant is working for the gov’t at the time of statement

· 6th Amendment right to counsel attaches once adversarial judicial proceedings begin

· Brewer v. Williams (p. 778, 11/9) – “Christian burial” speech case – state has burden to prove that D waived his right to assistance of counsel (6th Am right)

· Deliberate Elicitation Standard – gov’t agent cannot deliberate elicit incriminating info from an accused in absence of counsel or waiver

· 6th Am attaches upon indictment and the standard does not require Miranda-type interrogation

· How does this affect Continuing Investigations? (p. 793)

· Maine v. Moulton – state deliberately elicited statements about current charges while investigating other crimes – conviction reversed even though there was no showing of specific intent by cops to deliberately elicit about charged crime

· When is 6th Amendment Right to Counsel Waived? (p. 795, 11/9)

· Government needs to prove waiver was voluntary and knowing

· Knowing issue – was D sufficiently informed in order to make a knowing waiver?

· Patterson v. Illinois (p. 795) – Miranda warning is sufficient to convey to suspect 6th Am rights – waiver upheld – BUT see two exceptions (p. 796)

· Most courts don’t require indictment warning (Patterson had one, so SC didn’t reach this)

· Waiver after Invocation (p. 796)

· Edwards Rule extended to 6th Amendment (must be unequivocal invocation)

· Roberson extension of Edwards is not applied to 6th Am because this right is offense-specific

· Exclusionary Rule for the 6th Amendment (p. 806)

· Whether Miranda rules apply to 6th Amendment cases not well-established

· Lower courts have generally held that Massiah-defective confessions can’t be used for impeachment purposes and that their fruits must be excluded

Grand Jury Attributes (p. 891, 11/14):

· Not incorporated – does not extend to Ds accused of state crimes

· States without grand jury uses information – absolutely no prosecutorial supervision

· Required under 5th Am for “infamous crimes”

· Infamous only if it can result in hard labor or imprisonment in a penitentiary

· Enormous powers with relatively low judicial oversight (p. 892)

· Discriminatory Selection of Grand Jurors not allowed under Equal Protection and perhaps DPC (p. 900)

· Discriminatory selection of foreperson does not necessarily require reversal

· Proceedings are Secret (Rule 6)

· Cannot require witness to keep his own testimony secret (p. 902)

· Documents more easily disclosed than testimony

· Except for deliberation or voting, federal proceedings must be recorded

· 3500 material: gov’t required to turn over prior statements of all gov’t witnesses who will testify at trial before the trial (Jencks)

· Hard to Quash Indictment (McKenzie, p. 904, ftnte 25)

· Prosecutorial misconduct must overbear the will of the grand jury

· Rule 52, harmless error can be used because it jury convicts, plausible that error in grand jury was harmless

· Multiple Relationships with the Prosecutor:

· Legal advisor to grand jury

· Presents evidence to grand jury

· Can usually negate a decision to return an indictment

· Evidence Allowed

· Can see illegally seized evidence

· Hearsay evidence allowed (Costello, p. 906)

· No prosecutorial obligation to present exculpatory evidence

· Powers of Investigation (p. 910)

· Reporters can be subpoenaed even with risk of harm (Branzburg v. Hayers)

· Few limits on power to issue subpoena – hard to evaluate the reasonableness of a subpoena at the beginning of an investigation (US v. Dionisio, p. 911)

· Nixon standards (to quash trial subpoena, p. 913) not applicable to grand jury subpoena – only unreasonable if there is no reasonable possibility that the category of materials the gov’t seeks will produce info relevant to the general subject of the grand jury’s investigations

· Abuses of grand jury:

· Gov’t use as discovery device for civil litigation

· Prosecutor use to obtain post-indictment discovery

· But, can investigate those indicted for other crimes, can lead to superseding indictment
Right to Effective Assistance of Counsel

· What are Parameters of Right to Counsel? (11/16)

· Powell v. Alabama (p. 1301) – right to counsel means the right to reasonably effective counsel

· Strickland v. Washington – establishes objective standard to determine whether counsel provided reasonably effective assistance

· Ineffectiveness claim based on whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial can’t be relied on as having produced a just result

· D has burden to prove ineffectiveness

· Strickland Two-Prong Test:

· Was there deficiency in counsel’s performance?

· Must consider all the circumstances

· Did the deficient performance prejudice the D?

· Test: D must show that there is a reasonable probability that but for counsel’s errors, the result of the proceeding would have been different (p. 1308)

· Assumption of prejudice when actual or constructive denial of assistance occurs

· Assumption of prejudice when lawyer has an actual conflict of interest (see reqs. 1307)

· Rule 44(c) – joint representation issue

· Basic duties of defense lawyer:

· Duty of loyalty

· Duty to avoid conflicts of interest

· Duty to advocate D’s cause

· Duty to consult with the D/keep D informed

· Deferential standard of review of counsel’s performance (p. 1306)

· Fed court reviewing state courts denial of ineffective counsel motion must find state decision objectively unreasonable (Yarborough, p. 1319)

· Application of Strickland (p. 1314): generally deferred to collateral attack

· Effectiveness standards apply to retained counsel too (Cuyler, p. 1310)

· Effective Assistance Rights for Appeals (p. 1311, 11/16)

· Criminal D have right to effective assistance on their first appeal of right

· Applies to states that have instituted right of appeal because of DP

· Is it automatic IAC for counsel to fail to file a notice of appeal without D’s consent?

· Roe v. Flores-Ortega (p. 1311) sets out standard to decide – D proves prejudice if he can show he would’ve filed for appeal if not for counsel’s mistake

· D does NOT have to show that appeal would’ve succeeded

· If counsel feels appeal is without merit – files Anders brief (p. 1312)

· If no Anders brief, D does not have to prove prejudice prong because lack of counsel is assumed (Penson v. Ohio)

· No right to counsel after first appeal of right (p. 1313)

· Evaluating Strickland Prong One – Counsel’s Effectiveness (p. 1314)

· Large amount of deference given to counsel’s strategy – prong is satisfied if counsel’s action fall within the realm of reasonable trial strategy

· But, no strategy at all means ineffectiveness (p. 1319)

· Little deference given to ignorance of law (Kimmelman, p. 1315)

· Counsel has duty to Investigate

· Complete failure to investigate is not strategic (p. 1324)

· Rompilla v. Beard (supp. 217) – SC close to saying D counsel has obligation to detailed review the case file for other convictions prosecution will introduce (penalty phase of capital case)

· AEDPA limits federal review of state courts refusal to grant writs (see p. 1327)

· No per se rule that conceding guilt is automatically IAC in capital prosecution – could be strategic (Florida v. Nixon, supp. 210)

· Evaluating Strickland Prong Two – Prejudice (p. 1332)

· Courts can skip to prejudice prong if this will dispose of the case

· D is more likely to prove prejudice prong if the prosecution’s evidence is weak

· Prejudice not always found even if effective assistance would’ve changed the outcome – Lockhart v. Fretwell (p. 1333) – retroactivity issue – outcome determination is not enough to satisfy prejudice prong

· Nix v. Whiteside – D is not prejudiced when counsel refused to cooperate in presenting perjured testimony

· Additional jail time due to errors during sentencing hearing can be considered prejudicial (Glover, p. 1334)

· Prejudice prong applied to guilty pleas: to prove prejudice for a guilty plea, D must show that but for counsel’s error, he would not have pled guilty (p. 1335-6)

· D does not have to show he probably would’ve been acquitted or given a shorter sentence at trial

· Prejudice prong applied to rejection of guilty plea: D must prove that but for error, he would’ve accepted the plea

· Prejudice due to Ineffectiveness on Appeal: standard is that a court “could resolve the issues” in petitioner’s favor 

· Failure to file notice of appeal – but for counsel’s mistake, he would have timely appealed

· Per se Ineffectiveness (Prejudice Assumed) – SC recognizes this could occur in some situations but generally, apply Strickland test (p. 1337)

· US v. Cronic – no per se ineffectiveness, apply Strickland test

· Per se Ineffectiveness if counsel had never passed the bar (Solina, p. 1341)

· Sleeping defense counsel can but not always triggers per se reversal 

· Waiver of closing statement not enough for per se ineffectiveness (Bell v. Cone, p. 1342)

Discovery

Defense Discovery (p. 988) – Rule 16

· 16(a)(1) – seven categories of info that must be disclosed by the gov’t upon D’s request (makes defense discovery the responsibility of lawyers, not the court)

· Defendant’s Statements – any oral statement D made in response to interrogation by a person known by D to be a gov’t agent and any relevant written or recorded statement within gov’t control

· Statement defined in Jencks Act (p. 990)

· Corresponding right to collective entities for statements of agents

· Argument against this discovery – D can tailor trial testimony to avoid impeachment

· Argument for disclosure – D should know what gov’t thinks he said in order to know what to defend against

· Statements to undercover agents or non-gov’t agents not required to be disclosed

· Co-Defendants’ Statements (not required by Rule 16, but by ABA guidelines)

· Bruton v. US (p. 990) – constitutional error to hold a joint trial where one D has confessed implicated other D – statement inadmissible against codefendant

· Even without Bruton concerns, ABA says disclosure should be made

· Prior Criminal Records – D can seek pretrial rulings on admissibility of convictions to impeach him if he decides to testify 

· Documents and Tangible objects “material to preparing the defense”

· Hard to define what is material – only applies to documents and objects responsive to the gov’t’s case-in-chief (p. 992)

· Easy issue is evidence of the D himself

· Examinations and tests that are material to preparing the defense or that gov’t plans to use in its case-in-chief at trial

· Experts’ reports – necessary to be able to challenge the report (Daubert gatekeeping standard, p. 995)

· Oral reports are not discoverable under Rule 16

· But, 16(a)(1)(G) requires that D can request gov’t to provide a written summary of testimony of any expert who will be called in case

· Expert disclosure not limited to scientific experts (Kumho held that Daubert gatekeeping requirement applies to non-scientific experts)

· Names, Addresses and Statements of Witnesses – in fed sys, not generally allowed pre-trial (previous witness statements can be required during the trial).  Some states require more pre-trial disclosure

· Jencks Act (p. 996) – gov’t must disclose pretrial statements made by witnesses but must be disclosed, on D’s motion, after the witness’ direct testimony.  Only previous statements that relate to the subject matter of direct testimony must be disclosed.

· Rule 26.2 (p. 997) – in addition to Jencks, defense must produce defense witness statements

· Limits on Discovery

· Rule 16(d)81) gives judge discretion to quash requests that are vague or overbroad (fishing, p. 993)

· Gov’t can offer too much material – D has right to learn what will not be used at trial (p. 994)

· Rule 16(a)(3) precludes D discovery of grand jury proceedings

· Exception #1: D is entitled to his own grand jury testimony

· Exception #2: Jencks Act requirements of witness’ testimony after they testify on direct

· Gov’t Work Product Privilege (p. 998)

Prosecutor’s Constitutional Duty to Disclose (p. 1000)

· Brady Rule – prosecutor has duty to disclose evidence, at the demand of the D, which would tend to exculpate him or reduce his penalty 

· Specificity of Request

· Specific Request (Brady itself) – more likely to be inexcusable to fail to comply if request is also relevant

· General request – duty to respond only if the evidence is obviously exculpatory AND if the evidence is that obviously exculpatory, prosecution has duty to produce even without a request if it meets materiality standard

· Materiality Standard (Agurs, p. 1001, 1004) – objective standard based on character of evidence, not on the prosecutor’s intent

· If the omitted evidence creates a reasonable doubt that did not otherwise exist, then its omission is constitutional error

· Omission is evaluated in the context of the entire record

· Nondisclosure of Impeachment evidence (Bagley, p. 1006) – also requires reversal only if it meets Agurs standard

· Strickland test – a reasonable probability that outcome would’ve been different is a probability sufficient to undermine confidence in the outcome

· Dissent in Bagley – this was a specific request, unlike Agurs

· Post-Bagley, lower courts take note of specific request, but don’t all state what weight it carries

· Problems of Materiality Standard: 

· Prosecution may not have enough info on prospective defense to decide if evidence is reasonable likely to affect the outcome

· Incorrect decisions by prosecutors not to disclose (under Bagley) will not necessarily be detected because D or court may never know the evidence exists at all

· Prosecutor cannot deceive the court and jury by using known perjured testimony

· Courts have applied strict materiality standard because this is a corruption of the truth-seeking function of a trial

· Applying Brady Standard

· Issue is whether in the absence of the evidence the D received a fair trial, with a verdict worthy of confidence (Kyles, p. 1008)

· No harmless error review once constitutional error is found.

· Suppression by Cops – Brady is applicable even if prosecution is unaware of the suppression (state actors)

· Evidence that would be inadmissible at trial is not Brady evidence (Woods v. Bartholemew, polygraph evidence, p. 1013)

· Impeachment Evidence (p. 1014) – usually not as likely to be material as substantive evidence

· BUT, US v. Boyd (USAO debacle)

· Petitioner has burden to establish a reasonable probability of a different result – difficult (Strickler v. Greene, p. 1018)

· Giglio Procedures – DP violation when a witness testified he hadn’t received a deal from gov’t and he had (even though prosecutor did not know about the deal)

· Brady Application to Guilty Pleas (p. 1020)

· US v. Ruiz (p. 1020) – During plea negotiations, gov’t does NOT have to disclose impeachment evidence for their witnesses or info that D could use as an affirmative defense

· Ruiz can be read narrowly, that there is a Brady right to info but this right can be waived (Ruiz waived as part of his deal)

· Gov’t does have obligation to disclose info bearing on D’s “factual innocence” during guilty plea process

· Test of Materiality (Circuit Court in Sanchez, p. 1022) – reasonable probability that but for the failure to disclose, the D would have refused to plead and would’ve gone to trial

· Duty to Preserve or to Test Exculpatory Evidence

· Cal v. Trombetta (p. 1022) – no duty to preserve DWI samples

· Duty limited to evidence that might be expected to play a significant role in suspect’s D

· Arizona v. Youngblood – crim D must show bad faith by police in failing to preserve potentially useful evidence to prove denial of DP

· No constitutional duty to seek out or investigate information to get exculpatory evidence (p. 1024)

Guilty Pleas

· Types of Plea Bargaining (p. 1036)

· Charge Bargaining

· Sentence Bargaining

· Brady v. US (p. 1039) – SC rejected D’s argument that plea is invalid when motivated by D’s risk analysis 

· Charging Decisions  (p. 1046)

· Federal Sentencing Guidelines – intended to limit plea bargains

· But guidance depends on charging decision by prosecution

· Now that they are advisory, not binding

· Pressure on Defendants to Plead:

· Mandatory minimum sentencing statutes

· Possible reduction below mandatory minimum for “substantial assistance”

· Inverted Sentencing Problem (p. 1051)

· Overcharging Problems (p. 1051, 11/28)

· Bordenkircher v. Hayes – decision on what offense to charge rests with prosecutor (3 strikes and your out case)

· Bargaining for a plea is largely unregulated

· Requirements for a Valid Guilty Plea (p. 1052, 11/28) – Rule 11 (supp 320)

· Record Requirement

· Waiver of Rights – cannot be presumed

· States do not need to use Rule 11, but Boykin record req.

· Absence of Boykin creates presumption of invalid plea but gov’t can overcome this (p. 1054)

· Boykin – cannot accept plea without an affirmative showing that it was intelligent and voluntary

· Prior guilty pleas can be used to enhance sentence (p. 1054)

· No right to collaterally attack a prior state conviction at a fed sentencing hearing (Custis v. US, p. 1055)

· Voluntary and Intelligent Requirement

· Voluntary Plea – standard is that state may not produce a plea by actual or threatened harm or coercion overbearing D’s will
· Conduct of Government is issue in voluntariness

· Package deals not necessarily coercive (p. 1056)

· Coercion by other Ds can be coercion – prosecutors should tell the court that this is a package deal

· D can waive right to impeachment info during guilty plea (US v. Ruiz, p. 1057)

· Waiver is valid if VKI and D understands the right and how it would likely apply in general, not in the specific circumstances

· Justified using DP three-part test: the nature of the private interests at stake; the value of the added safeguard; and the impact on gov’t interests

· Knowing and Intelligent Plea (p. 1061, 11/28) – D must have knowledge of the consequences and the elements of the crime to which he is pleading guilty

· Consequences 

· Maximum sentence

· Mandatory Minimum

· Collateral Consequences

· Most courts don’t require D to find out about these (fed sys does not require notification that D faces mandatory or permissive deportation if pleads guilty)

· Elements of the crime 

· Henderson v. Morgan – guilty plea cannot be valid unless D knows the nature of the offense to which he pleads

· Plea ok if judge explains elements of charges but D pleads to lesser offense

· Bousely v. US (p. 1063) – D entitled to a hearing on involuntary plea if what he pled to is not a crime.

· Competency (p. 1064, 11/28) - Same standard as competency to stand trial (Dusky v. US): D is able to consult with his lawyer with a reasonable degree of rational understanding and has a rational and factual understanding of the proceedings against him

· Right to Waive Counsel During Plea Hearing (supp. 113) – waiver must be knowing and voluntary

· Iowa v. Tovar – does not require warnings required to waive counsel at trial.  Court must only inform D of the nature of the charges, his right to be counseled regarding the plea, and the range of punishments upon a guilty plea.

· Rule 11 (p. 1066, 11/28)

· Harmless Error possible if plea colloquies don’t follow Rule 11 specifications (p. 1067-8)

· Errors that don’t affect substantial rights are considered harmless (11(h))

· Court uses 52(a) provision to hold that D who does not object to an error under Rule 11 has the burden to show “plain error” (p. 1083)

· US v. Dominguez Benitez (supp. 120): to show plain error, D must show a reasonable probability that, but for the error, he would not have entered the plea

· Remedies when core concern of Rule 11 violated: can reverse the conviction and vacate the sentence, giving D opportunity to plead again with correct Rule 11 procedures (p. 1068)

· Types of Plea Agreements

· A – dismissal of any charges

· B – sentencing recommendation or gov’t agreement not to oppose D’s sentencing requests (nonbinding on court)

· C – specific sentence included

· Judge’s Power to Review Agreement (p. 1081)

· Power to Reject agreement (A or C agreements)

· Cannot take part in plea negotiations

· Factual Basis for Plea Required (p. 1084)

· But, D does not have to admit his guilt (Alford Plea)

· Alford Plea in fed sys means D likely to be denied reduction for acceptance of responsibility

· Judge must determine factual basis (11(b)(3))

· Finality of Pleas (p. 1085)

· Withdrawal  - Rule 11(d) says court may allow D to withdraw a guilty plea for any reason if the judge has not yet accepted it.

· If judge has accepted the plea, can only be withdrawn if court has rejected the terms or D offers a fair and just reason for withdrawal 

· US v. Hyde (p. 1086) – contractual idea of plea bargaining

· 11(e) prohibits withdrawal after sentence is imposed – D has to appeal or collateral attack – finality idea

· Breach of Plea Agreement (p. 1087)

· Breach by Prosecution – even an inadvertent breach is unacceptable 

· But, D may not get choice to withdraw the plea (Santobello v. NY – lower court had choice)

· Can be hard to determine if there is a breach, especially in sentence recommendations or in cooperation agreements (p. 1088-89) 

· Breach by Defendant (p. 1090)

· Ricketts v. Adamson (p. 1090) – if D breaches agreement, Double Jeopardy does not prohibit refiling charges

· Conditional Pleas of Guilty (p. 1093, 11/30) – allowed by 11(a)(2) – D may enter a conditional guilty plea in order to appeal a pretrial motion (usually a motion to suppress).  If D wins on appeal, he can withdraw the plea

· Courts’ Reluctance to see Pleas Appealed or Collaterally Attacked (p. 1092)

· Brady-McMann-Parker-Tolledge appear to hold that a guilty plea represents acceptance by D of his conviction and that conviction was valid unless inadequate representation

· BUT Blackledge allows attack on prosecutorial misconduct and Menna held D had right to challenge plea on double jeopardy grounds

