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I.  Introduction

II.  Search & Seizure

A.  Introduction to the Fourth Amendment

· Fourth Amendment:  

· reasonableness clause:  “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated,” 

· warrants clause:  “and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to searched, and the person or things to be seized.”

B.  What is a Search?

· definition:  a search or seizure is an action by the state that violates an individuals reasonable expectation of privacy (REOP)

· two-part test attributed to Harlan, J., concurring in Katz (41):

· person must have exhibited an actual (subjective) expectation of privacy

· society must recognize that expectation as reasonable

· ∆ had REOP 

· content of conversation conducted in public telephone booth with closing door (as opposed to simply being observed having a conversation)—∆ sought to exclude “the uninvited ear” not the “intruding eye” (Katz, 1967—38)

· agent’s manipulation of ∆’s luggage (placed in space) far exceeded the casual contact ∆ could have expected from other passengers (Bond, 2000—58)

· no REOP where ∆ exposes something to the public (i.e., public access = no REOP)

· consensual electronic surveillance

· US v. White (US 1971 – 50): ∆ had no REOP in conversations with government informant who was wearing a concealed radio transmitter
· “one contemplating illegal activities must realize and risk that his companions may be reporting to the police”
· US v. Gonzalez (9th Cir 2003 – 51): ∆ had no REOP in behavior caught on hidden camera installed (with hospital’s permission) in hospital mailroom; mailroom was large, “quasi-public” space, with large windows allowing those outside to see what was going on within
· financial records
· no REOP in bank records—they are made accessible to the bank, so no reasonable expectation that they would not be revealed to the government
· pen registers

· no REOP in numbers dialed from home phone—no legitimate expectation of privacy in information he voluntarily turns over to third parties (e.g., the phone company)

· trash

· no REOP in contents of trash bags left on curb for garbage collector—readily accessible to the general public (California v. Greenwood, 1988—54)

· drug detection

· canine sniff is not a search because it does not expose non-contraband items that would otherwise remain hidden from public view and there is no REOP in hidden possession of contraband (Place, 1983—61)

· chemical test that exposes whether a substance is an illegal narcotic is not a search (Jacobsen, 1984—63)

· urine test is a search because it can reveal innocent secret information and providing a sample is intrusive and embarrassing

· aerial surveillance

· aerial surveillance of ∆’s fenced-in backyard is not a search because members of the public may lawfully observe ∆’s backyard from above (Ciriallo, 1986—56)

· hovering over ∆’s property in helicopter is not a search because there is no law prohibiting such activity (Riley, 1989—57)

· aerial surveillance using high powered camera is a search where ∆ maintained elaborate ground security and investigated low over-flights (Dow Chemical, 1986—56, 76)

· electronic beepers

· use of electronic beepers to track public movements is not a search (Knotts, 1983—72)

· use of electronic beeper to determine whether something is in a private place (e.g., a home) is a search (Karo, 1983—72)

· however, proper use of the beeper to track movement outside the house along with knowledge obtained by other lawful means is likely to be sufficient to get a warrant

· new technologies

· aiming uncommon (i.e. not widely in use among the public) high-tech devices at certain places (e.g. the home) is a search (Kyllo, 2001—65)

C.  The Tension Between the Reasonableness and Warrant Clauses

· warrant-less searches are presumably unreasonable unless there is an applicable assumption (i.e. the warrant clause takes precedent over the reasonableness clause) (Johnson, 1948—86)

· Katz v. US:  “searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment—subject only to a few specifically established and well-delineated exceptions.”

· however, this so-called per se rule is, according to Justice Scalia, “so riddled with exceptions that it is basically unrecognizable”

· thus, one might say that courts have expressed a preference for warrants, but are willing to consider the circumstances of each particular case

· justification for the warrant requirement

· requires inferences to be drawn by a detached magistrate, rather than “the officer engaged in the often competitive enterprise of ferreting out crime” (Johnson, 1948—86)

· two negative consequences of indiscriminate searches (Amsterdam – 88)

· exposes people and their possessions to government interference without good reason

· creates potential for executive officials to act despotically and capriciously

· other justifications for primacy of the warrant requirement

· antecedent warrant requirement prevents possibility of officers working backwards to justify actions ex post

· advance written record also necessary to police specificity requirement

· allows magistrate to reject warrant application if search is unreasonable under the circumstances

· reduces public perception of unlawful police behavior

· moreover, even though statistics suggest that the vast majority of warrant applications are granted, the mere necessity of filing an application may have a deterrent effect on unlawful searches and seizures (i.e. b/c police know they have to go to magistrate, they are more selective and careful about whether a search is truly reasonable)

D.  Demonstrating Probable Cause

· in order to issue a warrant, the magistrate must determine whether there is a fair probability that search will uncover evidence of wrongdoing

· standard of review for magistrate’s decision to issue warrant:

· deferential review: did the magistrate have a substantial basis for concluding that a search would uncover evidence of wrongdoing (Gates)

· justifications

· deferential review encourages police to obtain warrants (no warrant = no deference)

· PC determinations are so fact-specific that de novo review would not really help guide lower courts and magistrates when deciding whether to issue a warrant

· two tests

· totality of the circumstances (Illinois v. Gates, 1983—99)
· veracity and basis of knowledge are closely intertwined issues that may usefully illuminate the commonsense, practical question whether there is probable cause to believe that contraband or evidence is located in a particular place
· Spinelli v. US (US 1969 – 91): two part test for demonstrating PC

· (1) basis of knowledge:  warrant application must set forth the underlying circumstances necessary to enable the magistrate to judge the validity of the informer’s conclusion (i.e. how did the informant come by the reported information—personal observation, heard it from a friend, etc.)

· (2) veracity:  there must be some reason to believe that the informant’s report is true

· one way of establishing veracity is by averring that the informant previously provided the police with truthful information

· paid informants (money or to avoid/lessen prosecution) and anonymous informants are presumptively unreliable
· however, corroboration of innocent details relating not just to easily obtained facts and conditions existing at the time of the tip, but to future actions of third parties ordinarily not easily predicted justifies reliance on accuracy of information provided (Gates)

· see 109-10 for more examples

· identified citizen informants: presumed reliable because their motivations (said to be “concern for society or for his own safety”) suggest little chance of fabrication

· confession of co-participant also needs no corroboration

· probability – connection to criminal activity

· presence of cocaine in car created PC that all three occupants were engaged in illegal activity or in possession of illegal narcotics (Maryland v. Pringle, 2003—121)
· occupants of a car “will often be engaged in a common enterprise”

· Ybarra: warrant to search tavern and bartender did not extend to search (frisk) of patron

· qualification: at least absent individualized suspicion (ie. it may have been reasonable to frisk Ybarra if there had been specific reason to suspect him)

· Di Re: “inference that everyone on the scene of a crime is a party to it must disappear if the Government informer singles out the guilty person”

E.  Probable Cause, Specificity, and Reasonableness

· searches of third party premises 
· Zurcher v. Stanford Daily (US 1978 – 129): “valid warrants may be issued to search any property, whether or not occupied by a third party, at which there is probable cause to believe that fruits, instrumentalities, or evidence of a crime will be found.”

· specificity requirement

· Groh v. Ramirez (US 2004 – S1): a search pursuant to warrant lacking particularity is tantamount to a warrant-less search; thus, it is presumptively unreasonable

· function of specificity

· limits discretion of executing officer (especially where she has no knowledge of underlying facts)

· provides ex ante record of probable cause as to the location searched and items seized

· prevents warrant from being used as a blank check

· two types of specificity

· specificity as to the suspected crime

· specificity as to the particular fruits, instrumentalities, contraband, or evidence of that crime

· mere evidence may be seized if the seizure is otherwise reasonable (Warden v. Hayden, US 1967—126)

· one of the problems with this expansion of lawfully seize-able property is the difficulty inherent in determining whether something is evidence (and especially whether paper is evidence); thus, the police will end up going through much that is not, in fact, evidence in order to uncover the true evidence—leading to the problem of rummaging (see Andresen v. Maryland, US 1976 – 138)

· if the warrant contains both particular and improperly general clauses, only those items seized under the later must be excluded at trial (most circuits)

· specificity is (to some extent) dependent on:

· the nature of the property to be seized

· how much an officer should be expected to know about the property based on the investigation that led to PC

· NOTE: inaccuracy does not necessarily mean a warrant lacked specificity; so long as the warrant was based on information uncovered by officer’s reasonable efforts

· eg. Maryland v. Garrison (133): warrant indicated “third floor apartment” as place to be searched; in fact, there were two apartments on the third floor; however, officer had based warrant application on phone and utility records that appeared to indicate only one third floor apartment; officers first entered apartment of individual not suspected of illegal activity, wherein they found contraband leading to arrest and conviction

· held: search was executed according to valid warrant (based on information available to police after reasonable investigation); therefore, evidence need not have been suppressed

· NOTE: if PC to search exists with respect to both units of duplex, those units need not be specified individual; instead, a general warrant for the structure as a whole is sufficient (US v. Johnson, 134)

F.  Executing the Warrant—The Screening Magistrate

G.  Arrests & Material Witnesses

· Arrests in Public

· United States v. Watson (US 1976 – 168): arrest in public places without a warrant is reasonable if police have PC

· no showing of exigent circumstances is necessary

· NOTE: getting warrant is still advisable when practicable, because magistrate’s determination of PC gets deferential review; also, if suspect flees, warrant can be sent to other jurisdictions for officers there to execute

· seriousness of crime is not a factor in determining whether arrest is reasonable

· Atwater (US 2001 – 167): custodial arrest is always reasonable (ie. no warrant is required) if officer has probable cause to believe that a crime was committed (makes no difference what the crime or what the possible punishment)

· justification: 

· too difficult to distinguish btw. arrest-able and non-arrest-able offenses

· legislature has already made determination of reasonableness by criminalizing this behavior

· NOTE: legislature can, of course, specifically provide that arrest is unwarranted

· affect of arrest

· arrest allows two “freebie” searches

· search of the person incident to arrest; and,

· search of interior of car (see Belton)

· combined with Atwater, this creates the possibility that individual will be arrested for minor merely as pretext to conduct search

· use of force

· Tennessee v. Garner (US 1985 – 172): use of deadly force to arrest a suspect is only justified where there is PC to believe that suspect poses a significant threat of death or serious physical injury to the officer or others

· factor to be considered in determining reasonableness of force used (Graham v. Connor, US 1989 – 172):

· severity of crime

· whether suspect poses an immediate threat to safety of officer or others

· whether suspect is actively resisting arrest or attempting to evade arrest by fleeing

· reasonableness does not require least intrusive degree of force; other factors (here: least injury to police and others) can be taken into account (Forrester v. City of San Diego, 9th Cir 1994 – 173)

· Arrests in the Home

· Payton v. New York (US 1980—182):  absent exigent circumstances, an arrest warrant is required to enter an individual’s home in order to effect an arrest

· officer must have reason to believe that suspect is in the dwelling

· although search warrant would arguably be more protective (b/c it would require officer to establish before a neutral magistrate PC that suspect will be at home at a particular time), it is impractical

· moreover, arrest warrant at least requires neutral magistrate to find PC to arrest (thus, officer is not permitted to enter the home solely of his own accord)

· the line btw. the home and public place

· doorway arrests (184):  circuits are split as to whether a doorway arrest is or is not “in the home” (thus, requiring an arrest warrant)

· those who hold it is not are faced with the following search incident to arrest problem:  if suspect is arrested before the officer steps through the door, officer may enter the home to carry out a permissible SITA; if, however, the officer first enters the home and then makes the arrest, the arrest is unconstitutional under Payton (and any evidence found in the home is the product of an unlawful search)

· arrests of third parties in the home

· Steagald v. United States (US 1981—186):  search of ∆’s house based on reasonable belief that third party suspect (for whom police had arrest warrant) was on the premises held unconstitutional

· NOTE:  this right only protects the homeowner, not the third party suspect arrested in another’s home (Underwood—9th Cir)

· if, however, third party is a co-tenant or otherwise a resident, search is valid (on basis of arrest warrant for third party) (Litteral—9yh Cir; Lovelock—2d Cir)

· father staying above garage while working on home (Pallais—7th Cir)

· girlfriend, even though officer knew she had her own apartment (Risse—8th Cir)

· standing to assert that arrest in third party’s home was unlawful

· overnight guest has REOP in host’s home; thus, arrest warrant is required to make an arrest in that home (Minnesota v. Olson, US 1990—187)

· however, two individuals arrested in third party’s home while there for several hours to cut cocaine did not have REOP; thus, arrest in the home without an arrest warrant was lawful (Minnesota v. Carter, US 1998—188)

· important factors in determining whether there is a REOP in host’s home

· length of stay

· purpose of visit:  social v. business

· Material Witnesses

· arrest of an individual as a material witness requires PC to believe that:

· (1) person being subject to arrest is capable of providing material evidence

· there is no definition of how strong the evidence must be – really only a nexus

· in fact, it would be impossible to determine strength of evidence before interrogating the individual

· and, (2) it would be impossible or impracticable to secure individual’s presence by subpoena

· United States v. Awadallah (2d Cir 2003 – 190)

· held:  arrest and detention of grad jury witness is lawful due to procedural safeguards that prevent (or at least reduce opportunity for) abuse

· witness cannot be held if testimony can be adequately secured by deposition

· bail reform act (held to apply to material witness at grand jury stage):  witness may obtain hearing on propriety of continued detention (ie. government must establish that no condition or combination of conditions can secure appearance at trial)

· requirement of bi-weekly reports to the court justifying continued detention is sufficient to protect witness against unreasonably long detention

H.  Stop and Frisk

· Terry v. Ohio (US 1968 – 200):  stop and frisk can be carried out on the basis of reasonable suspicion
· Harlan, J., concurring:  stop and frisk are separate events; the frisk must itself be predicated on a lawful stop; if it is, however, the right to frisk is immediate and automatic

· pragmatic grounds for decision:  alternative was either to ignore the stop and frisk (i.e. hold that it was not a Fourth Amendment event) or apply the PC standard; the latter course may well have led courts to water down the PC standard (in order to allow for what most would say is an important law enforcement technique)

· frisk incident to lawful stop

· officer lawfully stopped ∆ whom officer reasonably believed was casing store; because the officer was aware that robbers in the area often carried weapons, his reason for stopping ∆ served as predicate for the frisk (which itself was a reasonable action to protect the safety of the officer and others) (Terry)

· officer had reasonable basis to stop ∆ whom informant told officer was carrying narcotics (Adams v. Williams, 1972—209)

· analysis of tip

· BK: informant had personal knowledge

· veracity: officer had received truthful information from informant in the past

· officer also acting reasonably by reaching into car and pulling gun (not visible) from ∆’s waistband b/c informant indicated that ∆ had a gun in his waistband 

· Brennan, dissent:  this expands justification for Terry stop and frisk from violent crimes to possessory crimes

· lawful traffic stop

· officer may order driver to step out of the vehicle (Pennsylvania v. Mimms, 1977—211)

· officer may also order passenger to get out (Maryland v. Wilson, 1997—214)

· these are termed: de minimis further intrusions

· officer may entry vehicle to remove papers in order to read VIN number if it is obstructed (usually visible from outside the car) (New York v. Class, 1986—216)

· “VIN is a significant thread in the web of regulation of the automobile”

1.  Defining a Stop:  The Line between a Stop and an Encounter

· a stop occurs when officers act in such way that a reasonable person would not believe that she was free to leave
· no stop:  agent looked at ticket and driver’s license; returned them; then asked woman to accompany him to office to answer questions; she agreed (Mendenhall, US 1980—217)

· stop:  where luggage, ticket and license were held by DEA agents, agents had effected a stop (Royer, US 1983—218)

· initial request to speak with officers was not a stop

· nor does identifying oneself as a police officer transform the event into a stop

· no stop: placing armed agents at doors of factory did not constitute a seizure (Delgado, US 1984—221)

· majority: wasn’t a seizure b/c people were likely to stay at work during normal work hours anyway

· NOTE:  the “feel free to leave” standard is not literal; very often (for many social reasons, etc.) people will not feel free to walk away from / refuse to respond to a law enforcement officer)

· the way forward

· Drayton, 225 at 227: in Bostick, Court rejected ∆’s argument that “no reasonable person would consent to a search of luggage containing drugs.  The reasonable person test … is objective and ‘presupposes an innocent person.’”

· United States v. Bostick (discussed in Drayton): the mere fact that ∆ did not feel free to leave the bus does not mean that the police seized him

· alternate form of analysis 
· Cardozo, 223 at 224:  court “must determine whether [the officers’] conduct indicated that they were interfering with [∆’s] liberty to such an extent that he was not free to leave.  … the police officers’ conduct on the night in question would not have communicated to a reasonable person that the police were attempting to intrude upon ∆’s freedom of movement.”

· refusal to submit to a non-physical show of force

· a stop occurs with:

· (1) the slightest application of physical force; 

· NOTE:  seizure ends if suspect escapes and attempts to avoid seizure

· or, (2) non-physical show of authority:

· reasonable person must not feel free to leave; and
· person must actually submit

· US v. Hernandez, 9th Cir 1994 – 234

· facts:  suspecting illegal activity, officer approached ∆ and asked to speak with him; ∆ paused momentarily and looked at officer, then turned to climb gate; officer grabbed ∆, but ∆ broke free and ran; during course of pursuit, ∆ dropped a gun that was recovered by the police

· attempting to flee (climbing gate) created reasonable suspicion, so grabbing ∆ was justified

· however, ∆ argued that his initial hesitation before climbing fence constituted submission, and that officer did not have RS at that point; thus, everything that happened thereafter, including police acquisition of gun, was the fruit of an unlawful stop

· held:  briefly hesitating ≠ submission; no stop b/f officer grabbed ∆

· NOTE: chasing suspect is not sufficient; free to leave test is necessary but not sufficient

· California v. Hodari, US 1991—232:  pursuit of suspect was not a seizure; thus, suppression of crack thrown away during pursuit (on theory that there was no legal cause for pursuit) was properly refused

2.  Reasonable Suspicion

· based upon the totality of the circumstances, “officers must have a particularized and objective basis for suspecting the … person stopped of criminal activity (Cortez, 1981—245)

· RS is, of course, a lower standard than PC—it can be thought of as “possible cause”

· individual determination of the weight of each factor relied on to establish RS is not a totality of the circumstances analysis (Arvizu, 2002—247)

· if a stop is based on an anonymous tip, the officer must first significantly corroborate the information contained in the tip

· nonetheless, BK and veracity are important considerations when determining weight to be accord informant’s tip;

· corroboration of a predicted future action is significant corroboration (Alabama v. White, US 1990—239)

· the ability to predict future behavior demonstrates “inside information—a special familiarity with respondent’s affairs;” thus, it is reasonable for police to believe that informant with access to information regarding individual’s itinerary is likely to have access to reliable information about individual’s illegal activities

· corroboration of description of readily observable location and appearance is not significant corroboration (Florida v. J.L., 2000—241)

· “accurate description of readily observable location and appearance … does not show that the tipster has knowledge of concealed criminal activity;”

· stop can be justified by reasonable suspicion that suspect has already committed a crime (ie. retrospective rather than prospective use of stop) (US v. Hensley, US 1985—256)

· race as a factor

· cannot be the only factor (i.e. behavior cannot be suspicious solely because of race)

· but it can be a factor in determining whether behavior is suspicious (see US v. Weaver, 8th Cir 1992—258: young black man stopped on suspicion on drug trafficking after disembarking plane from LA in Kansas City)

· profiling

· whether or not factors are set out in a profile makes no difference to determination of reasonable suspicion under the totality of the circumstances (the profile factors and any other relevant factors combined) (US v. Sokolow, US 1989—261)

· flight

· Illinois v. Wardlow, US 2000 – 263:  unprovoked flight is always suggestive of wrongdoing; flight is different than a refusal to cooperate

· Kennedy, Suspect Policy
3.  Limited Searches for Police Protection under the Terry Doctrine

· justification for frisks:  reasonable apprehension of danger by officer

· Minnesota v. Dickerson, US 1993—265:  lawful frisk ends as soon as officer determines that suspect is unarmed

· held unlawful

· squeezing and prodding lump in suspects pocket after officer realized it wasn’t a weapon led officer to conclusion that object was crack—this further search held unlawful (Dickerson)

· shaking box found in suspect’s pocket after having concluded that it could not possibly contain a weapon (Miles, 9th Cir 2001—265)

· probing paper bag found inside suspect’s jacket after determining that bag did not contain a weapon (Schiavo, 1st Cir 2991—265)

· held lawful

· removing hard object (turned out to be stolen credit cards) from ∆’s sock—reasonable officer “could justifiably believed that the item was a weapon” (Swann, 4th Cir. 1998—270)

· protective searches beyond the suspect’s person

· Michigan v. Long, 1983—268:  ∆ stopped outside of car; police looked into car with flashlight and saw hunting knife; they then searched car for weapons and found marijuana

· held:  looking into car with flashlight is not a 4A event; moreover, once officer saw the knife, reasonable apprehension of danger justified protective search of interior of car

· upshot:  frisks of places in proximity to persons stopped are permissible—of course, what qualifies as proximity remains unanswered

· protective sweep (permits plain view seizure)

· lawful sweep:  Maryland v. Buie, 1990—271

· ∆ was arrested at home on the basis of probable cause

· police conducted a protective sweep of the home on basis of reasonable suspicion that ∆’s associates or other dangerous person might be hiding in the premises

4.  Brief and limited Detentions:  The Line between “Stop” and “Arrest”

· analytically, it is only force over time that allows us to determine stop v. arrest

· (a)  forced movement to custodial area constitutes arrest (272)

· Florida v. Royer:  moving suspect from public part of airport terminal to the police room (a large closet with a desk and two chairs) constituted arrest—at least where retained suspects airline ticket and identification, and seized his luggage

· (b) forced movement for identification purposes

· some courts have found that moving the suspect a short distance to facilitate an eyewitness identification is not an arrest (see, e.g., People v. Hicks, NY 1986—274)

· (c) permissible investigative techniques during Terry stop

· request for identification (US v. Holzman, 9thCir; US v. Guzman, 10thCir—275)

· Hiibel, supp.2:  in at least certain instances, state statute may require individual to identify herself pursuant to lawful Terry stop

· p7:  seems that request for ID must be reasonably related to the circumstances justifying the stop 

· assuming that Terry stop is based on RS that individual committed a crime, when would it be unreasonable to demand ID (ie. not rationally related to the purpose of the stop)?

· court actually says that determining ID is part of investigatory process

· verification of information received (eg. vehicle registration check, license check, computer search for outstanding warrants)

· canine sniff (if there is reasonable suspicion of drug possession—see US v. Bloomfield, 8thCir 1994—275)

· (d) impermissible investigative techniques

· search for evidence

· (e) investigation of other crimes

· no reasonable suspicion of another crime 

· US v. Salzano:  investigation for drug offenses subsequent to traffic stop are impermissible absent reasonable suspicion that suspect is involved in drug activity

· US v. Santiago:  once computer check is complete and officer either issues citation or determines that no citation is necessary, continued detention absent reasonable suspicion is unlawful

· US v. Millan-Diaz:  stop on reasonable suspicion of transporting illegal aliens ended when no aliens were found in the vehicle; subsequent investigation (tapping door panels made dull thud; marijuana found inside) was, therefore, unlawful

· reasonable suspicion

· US v. Erwin, 6thCir 1998—276:  investigation of drug activity held lawful where suspect stopped on suspicion of DWI:  (1) appeared nervous; (2) attempted to leave; (3) used pay phone when cell phone was available; (4) appeared to have drug paraphernalia in car; (5) had lots of cash; (6) had no registration or proof of insurance; (7) had criminal record of drug violations; and (8) had out-of-place backseat cushion

· consensual encounter after stop

· Ohio v. Robinette, 1996—277:  after stop for speeding and oral warning, officer asked ∆ if he had drugs or weapon; suspect said no; officer asked if he could search car; suspect consented; officer found drugs; held:  lawful encounter and consensual search

· (f) interrogations and fingerprinting

· Dunaway v. New York, 1979—277: detention for custodial interrogation is arrest

· (g) time limit on Terry stops

· suspect can be detained for a reasonable amount of time

· key inquiry:  did police diligently (and reasonably) pursue investigation

· officers can wait (eg. for drug dog, more information re. warrant, etc.) for at least some length of time if they have a reason for waiting for what they’re waiting for (eg. RS of drug possession; suspect fits general description in warrant; etc.)

· (h) show of force

· fact specific inquiry:  has to be fairly egregious for courts to find that police exceeded necessary use of force (eg. Oliveira v. Mayer, 2dCir 1994)

I.  Search Incident to Arrest; Pretextual Stops and Arrests; Plain View Seizures

1.  Search Incident to Arrest

· spatial limitations

· Rabinowitz (discussed in Chimel and Thornton):  upheld search of suspect’s place of business where officers reasonably believed that they would find evidence relating to suspected crimes

· Chimel, 1969—294: limited search incident to arrest (SITA) to suspect’s “grab area” or area of immediate control (AIC)—cuts back significantly on Rabinowitz
· search is justified by interest in:

· removing weapons that might be used to resist arrest or effect escape 

· preventing concealment or destruction of evidence

· arrests and automobiles

· Belton:  lawful arrest of individual in automobile allows search of entire passenger compartment 

· rational

· state interests

· officer safety—arrest is volatile situation; suspect may be able to reach weapons

· prevent destruction of evidence

· legal fiction (hypothesized generalization):  passenger compartment is generally within suspect’s AIC

· Thornton, 2004—sup8:  lawful arrest of individual in close proximity to vehicle allows Belton search

· majority: police should not lose Belton search simply because they took safety precautions

· Scalia, concurring:  there is no right to Chimel search—“Chimel … is an exception—justified by necessity—to a rule that would otherwise render the search unlawful”

· in fact, he argues, if police left suspect unrestrained simply to manufacture necessity, one might argue that it was unreasonable for police to maintain unsafe situation

· Scalia’s alternative justification for Belton
· would allow search only where it is reasonable to believe that evidence relating to the crime for which suspect was arrested is likely to be found in car

· rather than grounding Belton searches in fictional extension of Chimel, Scalia would look to Rabinowitz—allow SITA for evidence relevant to crime for which suspect was arrested were there was a reasonable belief that such evidence would be found

· searches of person

· US v. Robinson, 1973—303:  held that SITA of person arrested is always lawful

· prolonged contact with / exposure to arrested individual permits greater intrusion into individual’s privacy

· Powell, concurring:  arrest abates privacy interest; extinguishes REOP

· Atwater, 2001—308:  Fourth Amendment does not prohibit custodial arrest for minor offenses (in this case, misdemeanor seatbelt violation)

· traffic citations in lieu of arrest

· Knowles, 1998—322:  Belton search is not lawful unless the suspect is actually arrested; issuing a citation in lieu of arrest (where statute would also permit arrest) does not carry with it a right to search the suspect’s automobile

2.  Pretextual Stops and Arrests

· Whren v. United States, US 1996—324: regardless of subjective belief that arrestees were involved in other crimes, custodial arrest is permissible whenever a reasonable officer could have arrested individuals for the arguably pretextual offense

· ∆ had proposed that, in addition to probable cause, courts should be required to conclude that a reasonable officer would have made a custodial arrest in the same circumstances

· Court rejects balancing need for traffic enforcement by plain-clothes officers in unmarked cars against privacy interests of motorists

· pretext & profiling

· this is issue is closely related to the profiling debate; along with Atwater, Whren means that police can arrest virtually anyone whenever they want if they think that a search might turn up contraband or other evidence

· equal protection offers ∆s scant protection since:

· (a) they would need to show disparate treatment and discriminatory intent in order to prevail; and,

· (b) even if they prevail, they are most likely only eligible for monetary damages—ie. their conviction is not likely to be overturned (in fact, it’s unclear whether a conviction could ever be overturned due to EPC violation)

3.  Plain View Seizures

· necessary elements of a plain view seizure

· right to be in a certain place (lawful access to the evidence)

· probable cause to believe that the seized item is contraband, evidence of a crime, etc.

· inadvertence is not a necessary condition of a legitimate “plain view” seizure (Horton v. California, 1990—334)

· whether an officer fully expects to find an item, has a suspicion that such item may be found, or has no idea beforehand that she will find anything, that item can be lawfully seized if it is found in plain view during an otherwise lawful search

· because the search is otherwise lawful, no unjustified intrusion on privacy has occurred; the officer already had a lawful right to search the place where the item was found

· “plain view” is a strict bright-line exception to unlawful seizure doctrine

· Arizona v. Hicks, 1987—338:  movement of stereo equipment to view serial number where police did not have PC but only RS to believe that the equipment was stolen

· refuses to allow cursory searches on less than PC

· “plain touch”

· Minnesota v. Dickerson, 1993—339:  “if a police officer pats down a suspect’s outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons”

· but, the if the officer feels something but isn’t sure what it is (i.e. does not have PC to believe that it is contraband), he cannot investigate further

J.  Automobiles and Other Movable Objects:  Exceptions to the Warrant Requirement

· no warrant requirement:  police may search an automobile without a warrant, so long as they have PC to believe that it contains evidence of criminal activity (Carroll v. United States, 1925—340)

· justifications:

· not practicable to obtain a warrant b/c vehicle can be quickly moved out of locality or jurisdiction in which the warrant must be sought (Carroll)

· NOTE:  exigency (i.e. mobility) is judged as of moment of seizure (Chambers)

· people have a diminished expectation of privacy (DEOP) in automobile (California v. Carney, 1985—346)

· NOTE:  does not do away with the need for PC, only with the need for a warrant

· where it is reasonable for officers to seize a car for the time necessary to obtain a warrant, it is also reasonable to search the car without a warrant so long as PC exists (Chambers v. Maroney, US 1970—342)

· Harlan, J., dissent:  search without a warrant (interference with privacy interest) is worse than seizure without a warrant (interference with possessory interest);

· persons who wish to avoid a search will prefer a brief loss of the use of their vehicle (where officer believes she has PC to believe contains evidence of criminal activity) while a magistrate considers justification for search, rather than an immediate search

· moreover, those who have nothing to hide and do not want to be detained can simply consent to an immediate search

· containers, cars, and containers in cars

· mobility of footlocker justifies seizure, but (absent exigent circumstances) a warrant must be obtained prior to search (US v. Chawick, 1977—349)

· REOP in luggage is higher than that in cars

· NOTE:  this is absolutely ridiculous—cars are no different from luggage; they’re both intended to move people or things from place to place

· however, where a warrant-less search of a car is justified by PC, officers may also search containers found inside the car without first obtaining a warrant (US v. Ross, 1982—350)

· if police have PC to search car, they can search the entire car and everything in it

· indeed, a warrant-less search of a container located within a car is reasonable where there is PC to search either the car or the container (California v. Acevedo, US 1991—351)

· overturns Arkansas v. Sanders, 1979—350, which held that where there is PC to search a container inside a car but no PC to search the car itself, warrant is required to search the container

· majority appears to feel that review by a detached and neutral magistrate really is not so important

· indeed, they say that since the police by hypothesis have PC to seize the property, one can assume that a warrant will be routinely forthcoming in the majority of cases

· Scalia, J., concurring

· warrant requirement is so riddled with exceptions that it is unrecognizable

· thus, it is misleading to view warrant clause as the primary clause of 4A

· should return to reasonableness requirement except in cases where pre-4A common law required a warrant or changes in surrounding law justify extension of warrant requirement

· NOTE:  perverse incentive exists to claim that PC was for the car rather than the suitcase in the trunk of the car

· search of contained found in car is not unlawful simply because the search was (a) conducted some days after the car was seized; or, (b) conducted after the container was removed from the car (US v. Johns, 1985—357)

· NOTE:  delay might be unreasonable if it impinges too much on privacy or possessory interest

· warrant-less search of containers in a car belonging to passenger is permissible if officer has PC to believe that contraband (or evidence of a crime) is located in the car (Wyoming v. Houghton, 1999—358)

· doesn’t matter if police know (or should know) that the container searched is the property of the passenger—passenger’s property is treated as simply another place in the car

· NOTE: Di Re says police cannot search the passenger’s person absent PC re. that person

· this creates boundary-line problem—police can search purse on passenger’s lap, but cannot search her pockets

· ability to search doesn’t depend on culpability; it depends rather on the opportunity that a party who is culpable (for whom PC exists) to hide evidence

K.  Exigent Circumstances

· practical effects

· exigent circumstances justify search (based on PC) without a warrant

· also justify arrest in one’s home without a warrant

· hot pursuit

· justification:  knowing that he is being pursued, ∆ may:

· seek to escape

· destroy evidence

· create a threat to public safety

· thus, officers who chase suspect to what was later determined to be his house were justified in entering the house to arrest suspect and in searching the house for weapons that suspect might have concealed (Warden v. Hayden, 1967—362)

· but, officers are not justified in carrying out warrant-less arrest in the home (or search) if suspect never knew he was being pursued (Welsh v. Wisconsin, 1984—363)

· witnesses told officers that driver had been weaving before driving into ditch, and then wandered off, were not justified in entering suspects house without a warrant after finding out where he lived by looking at car registration

· risk of destruction of evidence

· Dorman factors:

· gravity or violent nature of offense with which suspect is to be charged

· whether suspect is reasonably believed to be armed

· clear showing of probable cause to believe suspect committed crime

· strong reason to believe that suspect is on premises being entered

· likelihood of escape if not swiftly apprehended

· peaceful circumstances of entry

· US v. MacDonald, 2dCir—364:  entry justified where police saw suspects jumping from window after they announced their presence at the door moments after a controlled drug-buy; didn’t matter that undercover operation had been going on for months or that, prior to police knocking at door, suspects did not know they were under surveillance

· this is unlikely to ever be a justification for a warrant-less arrest if the violation is relatively minor (Welsh—369)

· impermissibly created exigency

· standard is completely unclear

· US v. MacDonald, 2dCir—364:  didn’t matter that undercover operation had been going on for months or that, prior to police knocking at door, suspects did not know they were under surveillance

· but see Timberlake, DCCir—372:  “police officers cannot deliberately create exigent circumstances”; thus, entry is invalid where there is “no evidence that police, when they knocked on the door, intended anything other than a warrantless search of the apartment”

L.  Administrative Searches

· searches of homes—warrant is required; but it need not be based on PC

· warrant for administrative safety inspection of home may be issued by an administrative officer (not necessarily a judge) on the basis of finding that search is in compliance with reasonable regulatory scheme (Camara v. Municipal Court, 1967—380)

· requirements for a regulatory warrant
· regulatory scheme
· search must be in compliance with the regulatory scheme
· PC is not required
· issuing the warrant
· warrant is issued by an administrative officer
· warrant need not be issued by a judge
· searches of businesses

· warrant-less searches of premises on which closely regulated industry operates are sometimes permissible (New York v. Burger, 1987—382)

· Diminished Expectation of Privacy (DEOP) (you’ve chosen to enter a pervasively regulated industry)

· duration/history of regulation is relevant, although not dispositive

· in this case, automobile junkyard was found to be “closely regulated” largely on the basis of the relationship btw. such businesses and other second-hand shops (which the Court claims have long been subject to government regulation)

· dissent notes that, unless the inspections themselves are included (which is obviously bootstrapping—ie. warrant-less search is OK b/c industry is subject to warrant-less searches), automobile junkyards are no more “closely regulated” than the vast majority of businesses (all that government requires is licensing and record-keeping)

· three-part test for determining reasonableness of warrant-less regulatory search of closely regulated business

· regulatory scheme informed by substantial government interest
· warrant-less searches are necessary to further that scheme
· regulatory statute must:

· (a) advise owner of commercial premises that search being made pursuant to law and has a properly defined scope
· (b) limit the discretion of the inspecting officers

· “special needs” searches and seizures of individuals

· searches in schools

· New Jersey v. TLO, US 1985—392:  search of student’s handbag on basis of RS that it contained cigarettes justified by the state’s special need to assure safe and healthy learning environment

· Cornfield by Lewis v. School Dist., 7th Cir—392:  extends this to strip search based on teacher’s aide’s belief that boy was “crotching” drugs (two male professors accompanied boy to locker room where he was made to change into gym clothes while they watched so that they could search his clothes)

· Jenkins by Hall v. Talladegga City Board of Education, 11th Cir—393:  school officials entitled to qualified immunity on basis of TLO where civil action sought damages for strip search of two second-graders on basis of RS that they stole $7

· drug testing of employees

· Skinner v. Railway Labor Executives’ Ass’n, 1989—394:  upheld a program mandating drug tests for all railroad personnel involved in certain train accidents on the basis of the government’s interest in regulating the conduct of railroad employees to ensure safety

· National Treasury Employees Union v. Von Raab, 1989—395: upheld a compelled urinalysis of certain Customs Service employees
· governmental interest: need for safety and to ensure that customs employees responsible for controlling the flow of drugs into the country are not on drugs themselves 

· dissent: the problem of alcohol use among RR workers was well documented in Skinner—here there was no documentation that customs workers used drugs

· drug testing on candidates for employment

· justification: employers have an opportunity to observe those already employed to determine whether there is reasonable suspicion that they are using drugs

· with applicants there is no such chance for observation

· HIV testing

· People v. Adams, 1992—413: 

· rejected a 4th amendment challenge to an Illinois statute that required mandatory HIV testing for defendants convicted of prostitution-related crimes and other sexual misconduct

· special need: government has a special need in stopping the spread of AIDS and in informing and treating those who may have had sexual contact with a person who is HIV-positive

· Ferguson v. City of Charleston, 2001—413:
· state hospital’s performance of a diagnostic test to obtain evidence of a patient’s criminal conduct (drug use while pregnant) for law enforcement purposes is an unreasonable search if the patient has not consented to the procedure

· roadblocks, checkpoints and suspicionless seizures

· permissibility of roadblock depends on the asserted justification (measured by rational basis test); the fact that a search uncovers information other than that which the police sought does not affect the analysis (see Sitz)

· unjustified suspicionless stops

· Delaware v. Prouse, 1979—420: police cannot stop cars at random to check license and registration without individualized suspicion

· condemns unconstrained exercise of discretion
· moreover, there are less intrusive alternatives (e.g., annual inspections of cars) 
· City of Indianapolis v. Edmond, 2000—422: suspicionless stops at narcotics checkpoint is unconstitutional in the absence of individualized suspicion where purpose of the roadblock is ordinary criminal investigation (i.e., narcotics trafficking)

· justified suspicionless stops

· policing the border

· US v. Martinez-Fuerte, 1976—420: suspicionless stops at permanent checkpoints removed from the border are justified b/c they are necessary to implement state interest in regulating flow of illegal aliens

· ensuring roadway safety 
· Michigan Dept. of State Police v. Sitz, 1990—420: suspicionless stops at fixed sobriety checkpoint are constitutional
· court uses a Terry analysis here, not a special needs analysis

· classic law enforcement case: no special need other than classic law enforcement

· thus, the court balances the state interest against the degree of intrusion

· Rational Basis Test: regulatory scheme has to be reasonably related to a rationale governmental objective

· if ten years down the road, it turns out that the checkpoints never catch drunk drivers, the roadblock would no longer be rational (i.e., rational basis must be measured at the time of the search, not at the time that the regulatory scheme is adopted)

· investigating a prior crime

· Illinois v. Lidster, 2004—432: suspicionless stops at checkpoint are justified where purpose is to request information from members of the public regarding a fatal hit and run accident that occurred in the same location one week earlier

· seeking information from the public may be justified absent individualized suspicion because it is less likely to provoke anxiety (NOTE: this rationale is completely unsupported)

M.  Consent Searches

· basics of consent

· consent to search must be given voluntarily, but consent need not be knowing and intelligent

· Schneckloth v. Bustamonte, US 1973—452: failure to inform suspect of right not to consent to search does not show that consent was not voluntarily given

· involuntary, in this context, means something close to coerced

· test for consent: totality of the circumstances

· non-exclusive factors (US v. Gonzalez-Basulto, 5thCir 1990—455)

· volutariness of ∆’s custodial status

· NOTE: custody, standing alone, does not invalidate consent 

· use of coercive police procedures

· extent of ∆’s cooperation

· ∆’s awareness of right to refuse consent

· ∆’s intelligence and awareness

· ∆’s belief that no evidence will be found

· Ohio v. Robinette, 1996—458:  ∆ need not be told that he is free to go following a lawful stop in order to validate subsequent consent to search

· US v. Zapata, 10thCir 1990—459: consent is not invalid because upbringing / cultural values lead ∆ to believe that she cannot refuse police request

· third party consent

· US v. Matlock, 1974—461 (footnote 7):  “The authority which justifies the third-party consent … rests … on mutual use of the property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right…”

· apparent authority

· Illinois v. Rodriguez—461: third party consent made with apparent (rather than actual) authority does not render search unlawful

· 4A does not render unconstitutional reasonable but erroneous judgments (i.e., that individual with apparent authority could consent to search)

· dissent: theory of third party consent is that individual has willingly reduced REOP by allowing access to third party; if the third party lacks actual authority to consent, the individual retains her REOP

· scope of consent

· Florida v. Jimeno, 1991—466: scope of consent is measured by standard of reasonable objectiveness

· Jimeno: consent to search car for narcotics includes search of paper bad on back seat because reasonable person knows that narcotics are often carried in some form of container

· withdrawal of consent

· ∆ can withdraw or limit consent to search at any time

· while the withdrawal itself cannot a factor supporting PC for further search, demeanor and conduct when withdrawing consent can be taken into account (see US v. Carter, DCCir 1993—469)

· credibility determinations

· when there are two conflicting accounts, court usually goes with cop

· unless cop’s story is:

· implausible on its face

· internally inconsistent

· contrary physical evidence

· appellate standard of review:  clear error—very deferential

· N.  Wiretapping, Eavesdropping, etc.

· recording conversation between government agent or informant and ∆ (i.e. with the consent of one party to the conversation) does not implicate 4A (see, e.g., Lopez v. US, 1963—473; Lewis v. US, 1966—474)

· Hoffa v. US, 1966—474: informant may testify as to conversations at meetings where he was present even when attorney was present

· Berger v. New York, 1967—475: NY wiretap statute held unconstitutional because it was “without adequate supervision or protective procedures”

· flaws included

· no requirement that particular crime be named

· no requirement of particular description of conversations sought

· length of time eavesdropping was permitted was too long

· extensions were granted on insufficient showing (i.e., extension was “in the public interest”)

· no provision for terminating eavesdropping once evidence sought was found

· statute lacked notice and return procedures

· Omnibus Crime Control and Safe Streets Act of 1968
· procedural safeguards

· § 2518(5):  minimization requirement—“Every order and extension thereof shall include a provision that the authorization to intercept … shall be conducted in such a way as to minimize the interception of communications not otherwise subject to interception ….”

· but see Scott v. US, 1978—485 n.41: agent’s subjective intent (fact that they enver turned off the wiretap) is irrelevant; what matters is whether the agents intercepted conversations that were not otherwise subject to interception under the Act

· § 2518(1) application for order approving wiretap must include:

· (b): (i) details of particular offense; (ii) description of nature and location of facilities where communication is to be intercepted; (iii) description of type of communications sought; and (iv) identity of individuals targeted (if known)

· (d): statement of period of time for which interception is required to be maintained

· § 2518(4)(c): wiretap authorization order must include, inter alia, description of the type of communication sought and statement of the particular offense to which it relates
· §2518(8)(d): within a reasonable time (not later than ninety days after the filing of an application that is denied or after period of order and extensions expire) the issuing judge shall cause to be served on persons named in application and other parties whose communications are intercepted (if, in discretion of judge, it is in the interest of justice) notice of:

· fact of entry of order or application

· date of entry and period of authorized, approved, or disapproved interception

· whether communications were in fact intercepted

· US v. Donovan, 1977—486 n.42: inadvertent exclusion of individual from list of those to be provided with inventory notice does not warrant suppression of evidence

· USA PATRIOT Act “sneak and peak” provisions allow for wiretap without notification

· Dalia v. US, 1979—485 n.40: Act implies authority to break into home in order to install surveillance equipment

· US v. Steiger, 11th Cir 2003—488: searches by private parties that are not solicited by the government are not regulated by 4A

· moreover, ∆ would not have been entitled to suppression in any event, because Act does not provide a suppression remedy

III.  The Exclusionary Rule

· justification of the exclusionary rule

· deterrence:  exclusion of evidence is a very strong deterrent to police misconduct

· judicial integrity:  the courts should not sanction the use of illegal obtained evidence—to allow such evidence sullies the courtroom and violates the imperative of judicial integrity

· connotation of this argument is that illegally seized evidence should never be admissible—but, empirically, this is not currently and never has been the case

· counter argument:  judicial integrity also requires search for truth and justice—allowing people to go free due to suppression of valuable and convincing evidence does not further judicial integrity (Amar, 505-06)

· Mapp v. Ohio, 1961—500: exclusionary rule is a necessary corollary of 4A

· Franks v. Delaware, 1978—511:  ∆ has limited right to attack the truthfulness of statements made in warrant applications

· ∆ must prove that affiant:

· deliberate lied; or

· acted with regardless disregard for the truth

· however, there will not be a hearing unless:

· the allegations are accompanied by an offer of proof

· ie. motion for hearing cannot simply be conclusory or based on desire to cross-examine officer

· the false statements were material (i.e., when false statements are set aside, there does not remain sufficient content in the warrant affidavit to support a finding of probable cause)

· finally, ∆ cannot question the veracity of information provided by informant

· veracity is determined at time warrant application is considered

· it can only be challenged by challenging decision to issue warrant

· standing to request suppression

· Rakas v. Illinois, US 1978—516: movant must have a REOP in the place searched

· automatic standing: movant owned the property searched

· rejected theories of standing

· target theory:  any ∆ against whom search was “directed”

· eg. Alderman:  government installs illegal wiretap on A’s phone in order to gather evidence against B—B is target

· co-conspirator standing (Padilla)

· judicial integrity (Payner—523):  “the supervisory power does not authorize a federal court to suppress otherwise admissible evidence on the ground that it was seized unlawfully from a third party not before the court”

· permissible use of illegally obtained evidence

· US v. Callandra, US 1974—556:  illegally seized evidence is not excluded from grand jury proceedings

· impeachment

· US v. Havens, US 1980—563:  illegally obtained evidence can be used to impeach ∆’s testimony no matter when it is elicited (either during direct examination or cross-examination)

· James v. Illinois, US 1990—565:  defense witness cannot be impeached with evidence illegally obtained from ∆

· good faith

· US v. Leon, US 1984—567: where warrant is obtained in good faith (i.e., affiant did not lie to or mislead the court), evidence uncovered during search pursuant to that warrant is admissible even if the warrant is later invalidated

· Illinois v. Krull, 1987—588: evidence obtained during search conduct in accordance with statute that is later held unconstitutional is admissible unless a reasonable officer should have known that the statute was unconstitutional

· Arizona v. Evans, 1995—588: evidence obtained during search pursuant to arrest is admissible where arrest warrant had been quashed but not purged from database maintained by court clerks

· concurrence: there may be instances in which computer records are so faulty that police cannot rely on them in good faith

· US v. De Leon-Reyna, 5th Cir 1991—592:  officer failed to use proper code in relaying license plate number; dispatcher mis-heard and reported back (for obvious reasons) that license plate number did not match officer’s description of the truck

· held:  officer is entitled to good faith exception

A.  Fruits of an Illegal Search

· Wong Sun, 1963—543: evidence is not admissible against ∆ where:

· (a) it was come upon by exploitation of prior illegality; and

· NOTE: exploitation connotes a higher degree of relatedness than simply saying cause; thus, initial misconduct must be more than simply one among several causes

· (b) the illegality was one of which ∆ had standing to complain

· breaking the causal chain

· passage of time:  how much time separates primary illegality

· consent to new search or seizure

· depends on:

· proximity of illegal conduct and consent

· intervening circumstances

· purpose and flagrancy of initial misconduct

· intervening Fourth Amendment event:  eg. Miranda warning

· the effect of Miranda warnings

· giving of Miranda warning alone does not break the causal chain (Brown—535)

· this would allow police to arrest anyone without PC and get an admissible confession simply by giving Miranda warning before conducting interrogation

· however, Miranda warnings have been held to break the causal chain where the initial misconduct was relatively minor, e.g.:

· New York v. Harris, 1990—541: ∆ was arrested in his home without a warrant but with PC (violating Payton v. New York); he confessed at the stationhouse after receiving Miranda warning

· Rawlings v. Kentucky, 1980—540: suspects were improperly detained while officers obtained a search warrant for the house; held: admissions made after evidence was discovered were admissible—45 minute detention was in congenial atmosphere and statements were spontaneous

B.  Independent Source and Inevitable Discovery Doctrines

· general principle: police should not be put in a worse position that they have been in it no police error or misconduct had occurred (Nix v. Williams, 1984—550)

· independent source: evidence may be introduced if, although initially discovered during an unlawful search, it is later discovered through a source untainted by the prior illegality (US v. Markling, 7thCir 1993—544)

· evidence observed in pain view during illegal entry, but later obtained pursuant to independently obtained search warrant (i.e., warrant that did not rely on the illegal entry)

· Murray v. US, 1988—544: officers must have planned to obtain warrant before conducting illegal search (i.e., purpose of illegal search cannot be to determine whether obtaining a warrant was worthwhile)

· if officers decision to seek a warrant was prompted by evidence discovered during an illegal entry, then the search pursuant to a warrant would not have been a genuine independent source

· lower courts have held that even if warrant application included information obtained through unlawful search, evidence obtained in search pursuant to warrant is admissible if the untainted information in the warrant application would have been sufficient to establish PC (Markling)

· inevitable discovery (hypothetical independent source)

· government must prove by a preponderance of the evidence that the evidence would have been discovered through independent legal means (Nix)

· independent investigation

· active pursuit—circuit’s are split re. active pursuit requirement

· Nix v. Williams:  suspect led police to body after improper interrogation; police had divided area into grids and were searching grid by grid; held: body is admissible because officers would have found it anyway and it would have been in approximately the same condition

· depends on what the officers actually would have done, not what they could have done

· US v. Allen, 4thCir 1998—555: suggestion that officer could have called K-9 unit and had dog sniff bag had she not illegal searched it; however, dog’s handler testified that dog had never been used to sniff luggage inside a bus’s passenger compartment

· one circuit has held that primary evidence (evidence uncovered during an unlawful search) cannot be admitted under the inevitable discovery doctrine; the doctrine only applies to secondary evidence (i.e., evidence uncovered during an unlawful search led to a further investigative step that uncovered the evidence in question—a step that would inevitably have been undertaken anyway (US v. United States Currency, DCCir 1992—552)

· the majority of circuit’s reject this view

· moreover, SC cases have allowed primary evidence to be admitted

IV.  Self-Incrimination and Confessions

A.  The Fifth Amendment and Self-Incrimination

1.  Policies

· protect innocent ∆ from convicting herself through bad performance on the witness stand

· SC has disclaimed this rationale

· in any case, juries are unlikely to give ∆ benefit of an innocent explanation of her silence if there is other evidence against her

· cruel trilemma: self-accusation, perjury, or contempt

· this trilemma exists for any witness who does not wish to testify

· moreover, it only supports invocation of the privilege at trial

· ∆ would commit perjury rather than convict herself

· ∆ who concludes that perjury will be successful will attempt it anyway

· reliability: we do not trust self-deprecatory statements

· privilege would be unnecessary when there is corroborating evidence

· preference for accusatorial system of criminal justice

· this merely restates the privilege

· likelihood that statements will be obtained through inhumane treatment and abuses

· due process is sufficient to protect against such practices

· contributes to fair state-individual balance by requiring government to (a) leave the individual alone until good cause is shown for disturbing her, and (b) shoulder the entire load in its contest with the individual

· 4A protects individual from disturbance absent good cause shown

· moreover, even if proper balance between individual and state can be known, manipulation of the privilege may not be the best way to achieve this balance

· reliance of self-incrimination corrupts the justice system

· again, only applies to in court testimony

· individual right to privacy

· inconsistent with many situations in which testimony re. private affairs is required

· 4A protects privacy, but only to the extent that intrusion are unreasonable

· provides shelter against governmental snooping and oppression of religious beliefs

· only applies to free speech, religion, and free association situations

2.  What is Compulsion

· compelled testimony

· contempt power is the classic form of compulsion; thus, ∆ cannot be held in contempt for refusing to testify if the testimony could create a risk of self-incrimination

· Lefkowitz v. Turley, US 1973—614:  threatened cancellation of current contracts and denial of future state contracts if defendant does not testify is compulsion

· Mitchell v. United States, US 1999—627:  ∆ cannot be punished for refusing to testify at sentencing hearing

· benefit/penalty distinction

· ∆ is not compelled by fact that benefit is conditioned on waving privilege

· thus, ∆ can be required to provide incriminating evidence in order to receive a reduction in sentence

· Ohio Adult Parole Authority v. Woodward, 1998—616: desire to testify in one’s own behalf at clemency hearing is not compulsion

· McKune v. Lile, US 2002—618: requirement that convict must admit guilt to all prior offenses (whether or not she has already been prosecuted for the offense) in order to enter Sex Abuse Treatment Program (SATP) or risk losing valuable prison privileges is not compulsion

· immunity

· immunity does not eliminate compulsion, but it prevents the use of ∆’s statements against her in a criminal proceeding; thus, the privilege no longer applies

· transactional immunity

· absolute bar against prosecution for any crimes disclosed under grant of immunity in a truthful and responsive answer

· if not responsive, no immunity for crimes admitted

· if not truthful, can be prosecuted for perjury

· use and derivative use immunity

· no promise that there will be no prosecution

· only promised that your statements and leads derived therefrom will not be used in any future prosecution

· government may, however, prosecute on the basis of independent evidence

· one way of showing that testimony has not eben used in subsequent prosecution is to establish a “wall of silence” between prosecutors exposed to the immunized testimony and those who bring the new case (US v. Schwimmer, 2dCir 1989—665)

· government must also avoid putting on witnesses in subsequent prosecution who were exposed to immunized testimony (US v. North, DCCir 1990—666)

· perjury

· immunized witness has no right to lie; thus, evidence that witness lied can be sued in subsequent perjury prosecution (US v. Apfelbaum, 1980—667)

3.  To Whom Does the Privilege Belong?  What is Protected?

· to whom does the privilege apply?

· Fisher v. United States, US 1976—634:  where papers prepared by ∆’s accountant are subpoenaed from attorney, taxpayer’s 5A privilege does not excuse attorney from producing papers; ∆ was not compelled to produce incriminating evidence

· Bellis v. US, 1974—636: 5A does not protect agent’s of a legal entity (e.g., a corporation) from testifying against the entity

· US v. Doe, 1984—636: owner of sole proprietorship cannot be compelled to testify against the entity (entity is not distinct from the individual)

· Braswell v. US, 1988—636: corporation that is wholly owned and operated by a single individual is not entitled to 5A protection

· corporations do not have 5A privilege

· Hale v. Henkel:  5A not applicable to corporation; corp. is a creature of the state, can be required to help state insure that corp. has not exceeded its powers

· Braswell v. United States, US 1988—654: corp. officer cannot refuse to produce records on the grounds that the act of production would incriminate her

· custodian does not hold records in a personal capacity, but in capacity 

· act of production is an act of the corporation, not an act of the individual

· however, the government may not introduce evidence that a specific person produced the records; but jury can be told that the corporation produced the documents, and, if the person holds a prominent position with the corp., jury may infer possession of the documents or knowledge of their contents

· what is protected?

· Schmerber v. California, US 1966—637:  toxicology report based on analysis of a blood sample taken from ∆ against his will is admissible

· 5A protects only against compelled testimonial self-incrimination (CTSI)

· best explanation:  majority of the court was worried that it could not distinguish finger-printing from the blood sample

· Pennsylvania v. Muniz, US 1990—640: after being subjected to a number of field sobriety tests, ∆ was arrested for drunk driving and later prosecuted

· held:

· slurred speech is admissible because it is physical evidence—divorced from the content of the words themselves

· however, inability to remember date of sixth birthday is inadmissible

· AS: should have been admitted; government was not interested in the content of ∆’s response, but rather in the 

· documents

· Fischer and Andresen: papers in existence at the time that government demands disclosure are not protected by 5A

· however, the act of disclosure itself may be incriminating (and, thus, protected by 5A) in the following circumstances:

· production admits the existence of the documents

· production admits possession of the documents

· production authenticates documents (i.e., ∆ believes that they are responsive to the subpoena)

· Fischer v. US, US 1976—644: this does not apply if documents are produced by someone other than ∆

· these problems may be avoided, however, by granting ∆ use immunity (i.e., only derivative use of the act of production—the contents of documents—is made against ∆) (US v. Hubbell, US 2000—649)

· required records rule

· Shapiro v. United States, US 1948—658: sole proprietorship (to which corporation rule does not apply) can be compelled to produce required business records “when there is a sufficient relation between the activity sought to be regulated and the public concern so that the Government can constitutionally regulate or forbid the basic activity concerned, and can constitutionally require the keeping of particular records”

· Marchetti v. United States, US 1968—659: cannot compel gamblers to keep records of illegal gambling proceeds

· records aimed at enforcement of criminal law

· aimed at “selective group inherently suspected of criminal activities”

· requirement to provide one’s name

· California v. Byers, US 1971—660: upheld stat. requiring people at scene of automobile accident to leave behind name and address

· statutory scheme is essentially regulatory, not criminal

· Hiibel—sup35: although stating one’s name may qualify as an assertion of fact relating to identity that can be testimonial; ∆ is not entitled to refuse to give her name on 5A grounds if she has no real or appreciable fear that her name would be used to convict her

· other regulatory statutes

· Bouknight—657 & 661: upheld order from child welfare authorities to produce child (even though order was issued b/c Department thought child might be dead); regulatory scheme was a legitimate child welfare scheme to remove children from custody and return them to custody based on abuse / fear of abuse

4.  Procedural Aspect of Self-Incrimination

· reasonable apprehension of danger

· in order to sustain invocation of 5A privilege, it need only be evident form the question, in the setting in which it is asked, that a responsive answer or explanation of why it cannot be answered might be dangerous because injurious disclosure could result (Hoffman v. US, 1951—662)

B.  Confessions and Due Process

· how do courts determine whether a confession was involuntary?

· Fulmanante—684:  totality of the circumstances

· psychological games do not violate 5A (e.g., falsely telling suspects that police have other evidence indicating guilt)

· (false) promises of psychiatric help do not alone violate 5A (Green—680)

· Colorado v. Connelly, US 1986—684: involuntariness requires state coercion (police misconduct)

· command hallucination does not render confession invlountary—∆ went to police station and confessed to murder b/c he believed God had told him to do so

· however, trial court must determine whether waiver of Miranda was knowing and intelligent

C.  Confessions under the Fifth Amendment:  Miranda and Its Impact

· pre-Miranda
· Massiah—extends 6A protection to ∆ whose conversation with informant after indictment and outside the presence of counsel is recorded by police

· Escobedo v. Illinois, 1964—777: ∆’s mother retained counsel who went to police station and attempted to speak with ∆ but was denied access; ∆ requested a lawyer, but his request was denied

· held:  although ∆ had not yet been indicted, he was the “focus” of the investigation and therefore was entitled to full 6A right to counsel

· overturned by Moran v. Burbine, 1986—778: 6A rights do not attach until initiation of adversarial criminal proceedings; Escobedo is best understood as 5A case—guaranteeing full effectuation of the privilege against self-incrimination

· Miranda v. Arizona, US 1966—690: suspect in police custody must be given warnings before confessing in order for confession to be admissible in court

· premises

· custodial interrogation is inherently coercive

· thus, the following warnings are required:

· right to remain silent

· anything you say can be used in court

· right to counsel

· right to state-appointed counsel if you cannot afford counsel

· constitutional core: in the absence of warnings, there is an irrebutable presumption that suspect was compelled

· NOTE:  this has been eroded substantially

· NOTE:  Miranda did not grant suspects a right to have an attorney immediately present when they asked for one—only a right to counsel in the future and to cut off questioning until counsel is present

· public safety exception

· New York v. Quarles, 1984—726: need to insure public safety justifies unwarned questioning of suspect; confession so obtained is admissible

· need to secure gun in public place (but not when suspect is arrested is home, and protective sweep found no one else in the home—US v. Mobley, 4thCir 1994—729)

· US v. Carillo, 9thCir 1994—729: suspect’s response to question about whether he had drugs or needles on his person asked before SITA led to the following, admissible response: “I don’t do drugs, I sell them”

· impeachment use of coerced confessions and confessions in violation of Miranda 
· Mincy v. Arizona, 1978—719: involuntary (i.e., coerced) confession cannot be used to impeach; such a confession is by hypothesis, by definition compelled—cannot use compelled incriminatory statement against ∆

· Doyle v. Ohio, 1976—720: ∆’s prior silence (i.e., refusal to respond to questions by police or prosecutors) cannot be used to impeach testimony at trial

· Jenkins v. Anderson, 1980—721: pre-arrest silence can be used to impeach ∆

· Harris v. New York, 1971—718: Miranda-violating confession can be used for impeachment (as long as it is not otherwise involuntary)

· Miranda sweeps more broadly than the 5A—it is a prophylactic rule designed to safeguard 5A rather than being required by 5A itself—thus, a violation of Miranda is not in-and-of itself a violation of the Constitution

· Bruton:  Court recognizes that juries are likely to be swayed by confessions and to use them improperly, contrary to instructions—recognizes limited utility of limiting instructions

· Dickerson v. United States, US 2000—710: held 18 USC § 3501, which apparently was intended to overturn Miranda, unconstitutional

· § 3501 essential said that a confession is admissible if it is voluntary

· rational

· Miranda must have been a constitutional rule b/c it was announced in a case arising under state law—this is bootstrapping

· stare decisis requires that decision be upheld

· fruits of a Miranda confession

· physical evidence

· US v. Patane, US 2004—sup38:  physical evidence derivative of a Miranda-violating confession is admissible

· after police gave defective warning, suspect told them where to find gun

· held: gun is admissible at trial

· witnesses

· Michigan v. Tucker, 1974—722: ∆’s Miranda-violating confession led police to Henderson who made statements tending to incriminate ∆

· held: Henderson’s testimony is admissible at trial

· second confession

· Oregon v. Elstad, 1985—723: before receiving Miranda warnings, ∆ confessed in response to police questioning; he was then taken to the stationhouse, given Miranda warnings, and confessed a second time

· held: where first confession is obtained through intentional violation of Miranda, second confession is admissible at trial

· Missouri v. Seibert, 2004—sup46: police followed protocol that called for interrogation without Miranda warnings followed by warnings and repeat of confession

· held: second confession is inadmissible

· this situation can be distinguished from Elstad on the following grounds:

· (1) deliberate failure to warn ;

· (2) explicit use of previous statement;

· (3) failure to advise suspect that previous statement could not be used against her

1.  Applying Miranda

· when is suspect in custody for Miranda purposes?

· arrest is custody (Orozco v. Texas, 1969—730)

· suspect who comes to police station of his own free will is not in custody (Oregon v. Mathiason, 1977—731)

· nor is suspect in custody when agrees to accompany police to stationhouse, but is told that he is not under arrest and is released after confessing (California v. Beheler, 1983—732)

· suspect is not in custody when questioned by probation officer (Minnesota v. Murphy, 1984—732)

· conversation with IRS agents in home is not custody (Beckwith v. US, 1976—731)

· Terry stop is not custody for Miranda purposes (Berkemer v. McCarty, 1984—733)

· officer’s subjective and undisclosed view that the person interrogated is a suspect is irrelevant to determination of custody (Stansbury v. California, 1994—732)

· Yarborough v. Alvarado, 2004—sup58

· two part test (quoting Thompson v. Keohane, 1995):

· (1) what were the circumstances surrounding the interrogation (i.e., totality of the circumstances); and,

· (2) given the circumstances, would a reasonable person have felt she was nto at liberty to terminate the interrogation and leave

· plurality: suspect’s age is irrelevant to determination of what a reasonable person would have believed

· concurrence: there may be cases where age is relevant, but not (as here) when suspect is close to 18 and it would have been difficult for police to know that he was a minor

· US v. Brown, 8thCir 1993—734: six indicia for determining whether suspect is in custody for Miranda purposes

· (1) whether suspect was informed that questioning was voluntary and that she was free to leave and was not considered under arrest;

· (2) whether suspect’s freedom of movement was restrained;

· (3) whether suspect initiated contact or voluntarily acquiesced to questioning;

· (4) **whether strong arm tactics or deceit was employed during questioning—important factor**;

· (5) whether atmosphere was police dominated;

· (6) whether suspect was placed under arrest following questioning

· what constitutes interrogation for Miranda purposes?

· Rhode Island v Innis—735: any words or actions on the part of the police, other than those normally attend to arrest and custody, that police should know are reasonably likely to elicit an incriminating response from the suspect

· interrogation found

· Edwards v. Arizona, 1981—741: confronting suspect with incriminating evidence is interrogation

· no interrogation

· Rhode Island v. Innis, 1980—735: police statement that handicapped children in the area might find gun and hurt themselves or someone else was not interrogation

· Arizona v. Mauro, 1987—739: conversation with wife in presence of police (and with tape recorder in plain view) is not interrogation

· US v. Calisto, 3dCir 1988—740: indication that police would get warrant to arrest suspect’s daughter was not interrogation

· Illinois v. Perkins, 1990—744: statements made to undercover officer (upon questioning) placed in ∆’s jail cell were not the result of interrogation

· booking exception (742-43):

· Carmona (2d Cir):  asking suspect’s name is never excludable—even if suspect’s true identity is known

· Muniz, US 1990—742: questions re. name, address, height, weight, eye color, date of birth, and age are not interrogation

· US v. Webb, 5thCir 1985—743: questions concerning nature of ∆’s crime are not within the booking exception

· US v. Hinckley, DCCir 1982—743: questions with clear investigative purpose are not within the booking exception

· which of the questions asked to determine terms of pre-trial release are admissible absent warning and waiver

2.  Waiver of Miranda Rights

· waiver must be voluntary, knowing, and intelligent (VKI)

· test = totality of the circumstances

· voluntary:  product of a free and deliberate choice rather than intimidation, coercion, or deception

· Moran v. Burbine, 1986—748: amount of force that renders confession involuntary is equivalent to amount of force that renders waiver involuntary

· knowing:  ∆ must be made aware both of: (a) nature of the right being abandoned; and, (b) the consequences of the decision to abandon it

· Colorado v. Spring, 1987—753: ∆ need not be aware of all possible subjects of questioning in advance of interrogation in order to waive 5A rights

· Oregon v. Elstad, 1985—754: ∆ need not be made aware that a previous confession (made before Miranda warnings were given) is inadmissible

· Moran v. Burbine, 1986—755:  ∆ need not be made aware that an attorney has been retained for him and has tried to contact him

· intelligent waiver

· waiver certainly need not be intelligent in the sense that it is a good idea (from legal perspective)

· intelligent seems to ask whether the suspect understood her rights

· however, most case law indicates that the relevant legal inquiry is whether the police believed that the suspect understood her rights—i.e., cases focus on police misconduct (did the officers have reason to know that the suspect did not understand her rights)

· AS:  if it is doctrinally important to separate them, “K” would ask how much information was given to subject and “I” would ask how much mental understanding suspect has

· but this isn’t really in the case law, it’s an academic perspective

· two ways for custodial confessions to be admissible

· warning-waiver

· suspect is given Miranda warnings and waives them (either explicitly—verbally or by signing waiver form; or implicitly—answering questions after acknowledging warnings)

· US v. Frankson, 4thCir 1996: ∆’s willingness to answer questions after acknowledging Miranda warnings constitutes implied waiver

· warning-invocation-initiation-waiver

· if ∆ invokes her right to remain silent or to consult an attorney before answering questions, police must scrupulously honor this invocation of ∆’s rights

· thus, if ∆ invokes 5A rights, interrogation must cease

· in some circumstances, however, police may initiate further conversations with ∆ (i.e., Miranda is not a per se bar to resumption of questioning)

· Michigan v. Mosley, 1975—759: during initial custodial interrogation, ∆ invoked his right to remain silent

· held: sufficient cooling-off period; Miranda warnings were given again; second interrogation was about a different crime

· however, when ∆ invokes her right to counsel, this is a per se bar to further police-initiated interrogation

· Edwards v. Arizona, 1981—762: when ∆ invokes his right to counsel, government authorities may not initiate further interrogation outside the presence of counsel

· the morning after invocation, ∆ was questioned by two different officers (colleagues of previous officer) re. the same offense

· held: inadmissible

· Arizona v. Roberson, 1988—769: invocation of right to counsel is not offense-specific

· three days after invocation, ∆ was approached by a different officer who was unaware of initial invocation and questioned re. a different crime

· held: inadmissible

· Minnick v. Mississippi, 1990—773:

· Innis: moreover, if comments by officers do not rise to the level of interrogation, Miranda, and thus Edwards, is inapplicable

· what constitutes invocation?

· Davis v. US, 1994—761: invocation of rights must be clear and unambiguous

· in the absence of a clear invocation, police can continue to interrogate the suspect (i.e., police need not clarify the suspect’s intent)

· although Davis deals only with invocation of 5A limited right to counsel, lower courts have extended the decision to invocation of right to remain silent

· US v. Kelly, 8thCir 1983: ∆’s initial invocation of right to counsel was invalid b/c he was not in custody; thus, it posed no barrier to further interrogation and waiver

· Smith v. Illinois, 1984—769: “Uh, yeah, I’d like that” in response to being informed of right to counsel constitutes invocation

· asking clarifying questions (the answers to which were ambiguous) to cast doubt on ∆’s original statement is “intolerable”

· however, if ∆ initiates further conversation, police may resume interrogation as long as events subsequent to initiation are sufficient to establish waiver

· Oregon v. Bradshaw, 1983—763

· after invoking right to counsel, ∆ said, “well, what is going to happen to me now?”

· officer told him he would be taken to the station house and charged; officer also suggested that he might help himself by taking a lie detector test

· ∆ agreed, and the next day, after new Miranda warnings were given, ∆ took the test and subsequently confessed

· held: confession is admissible

D.  Confessions under the Sixth Amendment

· attachment of 6A right to counsel

· Brewer v. Williams, 1977—778: the attachment of 6A rights is determined by the occurrence of a certain prior event (i.e., the institution of proceedings against ∆—indictment or arraignment); it does not depend on whether lawyer would be useful to help suspect prevent incriminating herself
· once 6A rights attach, the government may not deliberately elicited inculpatory statements in the absence of a valid waiver of the right to counsel

· Fellers v. US, 2004—787:  ∆ arrested in his home after having been indicted (6A attaches at indictment); inculpatory statements made to officers before waiver was signed are inadmissible

· NOTE: remanded to determine whether second statement (made after wavier) was admissible (i.e., whether Elstad applies in 6A context)

1.  Deliberate Elicitation

· QUESTION: this appears to be a stricter standard than “interrogation” under 5A; would Brewer have violated 5A?

· Brewer v. Williams, 1977—778:  once 6A right to counsel attaches, police may not deliberately elicit information from ∆ in absence of attorney and absent valid waiver

· Christian burial speech case:  ∆ surrendered to police in Davenport for crime in Des Moines after consulting with Des Moines attorney; Des Moines police assured lawyer that ∆ would not be interrogated during transportation (there was also a lawyer in Davenport); police gave Christian burial speech—shouldn’t this girl’s parents be allowed to give her a proper Christian burial; ∆ confessed and led them to her body

· deliberate elicitation and the use of undercover agents

· Massiah v. US, 1964—775: recording of conversation btw. ∆ and co-conspirator inadmissible where ∆ had already been indicted and retained counsel; police deliberately elicited incriminating statements outside presence of counsel

· AS:  how was right to counsel violated when ∆ consulted with his attorney but still he got into the car and spoke with his friend (which the lawyer surely counseled him not to do)

· US v. Henry, 1980—789: paid informant, a fellow inmate, engaged in conversations with ∆ while he was incarcerated after indictment that led to a confession

· although government agents instructed informant not to question ∆ about his crime, the informant was not just a passive listener but an active participant in conversations with ∆

· held: incriminatory statements made in the course of these conversations are inadmissible

· Kuhlman v. Wilson, 1986—791: 6A right to counsel is not violated where government informant was placed close to ∆ and overheard ∆ make incriminatory statements, but did nothing to elicit these statements

· US v. Watson, DCCir 1990—792: 6A right to counsel is not violated where paid informant who as working with DEA on unrelated cases engaged in conversations with ∆ and reported incriminatory statements without having previously discussed ∆ or his crimes with the DEA

· Maine v. Moulton, 1985—793: codefendant agreed to cooperate with police in ongoing investigation of witness tampering after he and ∆ were indicted; met with ∆ (at ∆’s urging); police told him to discuss eliminating witnesses (which ∆ rejected); conversation then turned to the theft for which they were indicted and related burglaries

· held: incriminatory statements are inadmissible in trial of the charges pending

· deliberate elicitation: 

· even though officers told informant to limit conversation to witness tampering, they should have known that their investigative tactic would lead to incriminatory information from charged ∆ in absence of counsel

· nor does it matter that ∆ initiated meeting with informant: knowing exploitation by the State of an opportunity to confront the accused without counsel being present is as much a breach of the State’s obligation not to circumvent the right to assistance of counsel as is the intentional creation of such an opportunity

· NOTE: inculpatory statements re. crime 2 (witness tampering) would be admissible in trial of that crime b/c ∆ had not yet been charged; inculpatory statements re. crime 1 would also be admissible at trial 2 if relevant

· Mealer v. Jones, 2dCir 1984: inculpatory statements re. crime 2 obtained in absence of counsel inadmissible at trial 1

2.  Waiver

· as in Miranda, waiver must be voluntary, knowing, and intelligent (VKI)

· waiver is not shown simply be establishing that ∆ elect to speak after receiving warnings

· knowing and intelligent

· Patterson v. Illinois, 1988—794: Miranda warnings sufficiently inform defend of his rights; thus, if ∆ is given and understands Miranda warning, waiver is knowing and intelligent

· exception: if ∆ is not told that lawyer is trying to contact her during questioning (as in Moran v. Burbine) and 6A has already attached, waiver will not be valid

· also, whereas a conversation between an undercover officer and ∆ would not give rise to Miranda violation, it does violate 6A

· invocation

· Michigan v. Jackson, 1986—796: if ∆ invokes his right to counsel under 6A, the Edwards rule applies (i.e., government may not initiate further conversations with ∆)

· ∆ invoked his right to counsel at arraignment

· ∆ could have waived 6A right to counsel if he had initiated conversations with the government 

· Wilcher v. Hargett, 5thCir 1992—797: if ∆ does invokes his right to counsel at arraignment, government may initiate even if counsel was appointed by the court

· McNeil v. Wisconsin, 1991—797: unlike 5A, invocation of 6A right to counsel is offense-specific

· Texas v. Cobb, 2001—799: Blockburger test is used to determine whether the offense regarding which ∆ is question is the same as that for which he was indicted

· test: whether each offense requires proof of a fact that the other does not

3.  Fruits of a Sixth Amendment Violation

· true violation (i.e., questioning by government without waiver)

· direct—Harvey implies that such use is inadmissible

· impeachment—Harvey implies that such use is inadmissible

· fruits—Harvey implies that fruits are inadmissible

· Massiah violation (questioning by undercover agent or informant)

· direct—scholars say it should be inadmissible b/c violation is not complete until confession is admitted at trial

· impeachment—although this has not been addressed by the Supreme Court, lower courts have held that Massiah-violating confession is inadmissible for impeachment purposes (see US v. Abdi, 2dCir 1998—807)

· fruits—although this has not been addressed by the Supreme Court, lower courts have held that fruits of a Massiah-violating confession are inadmissible (see US v. Kimball, 9thCir 1989—807)

· Jackson violation (∆ invokes, followed by police initiation + waiver)

· direct

· impeachment—Jackson-violating confession can be used for impeachment purposes (Michigan v. Harvey, 1990—807) (violation of prophylactic standards of Edwards are not a violation of the Constitution itself)

· fruits—also admissible (see Edwards doctrine)

· Brewer violation

VI.  The Grand Jury

A.  Evidence before the Grand Jury

· secrecy

· in general, testimony before the grand jury must be kept secret

· protect witnesses

· provide for frank and truthful testimony

· avoid risk of flight of target of investigation

· avoid attempts by target to influence grand jurors or witnesses

· protect targets who are never charged

· exceptions

· witness can disclose his or her own testimony (Butterworth v. Smith, 1990—902)

· preventing witnesses from disclosing testimony violates first amendment

· prevents target from attempting to exonerate himself if he had been a witness before the grand jury

· USA PATRIOT Act permits greater inter-agency sharing of grand jury testimony

· Jencks Act: in federal practice, ∆ is entitled to prior statements at the close of a witness’s direct testimony; this is known as 3500 material

· reversible errors before the grand jury

· racial discrimination in selection of grand jury panel is grounds for dismissing even an untainted jury verdict

· perjured testimony

· no reversible error if trial jury returns an untainted verdict—harmless error

· if discovered before conclusion of jury trial, judge may dismiss the indictment if there is not sufficient untainted evidence to support a finding of probable cause

· exculpatory evidence need not be presented to the grand jury

· testimony of multiple individuals can be summarized by a single grand jury witness (Costello—906)

B.  Powers of Investigation

· probable cause is not required to call a witness before the grand jury (Dionisio)

· grand jury subpoenas

· in order to quash a grand jury subpoena, it must be shown that there is no reasonable possibility that the category of materials will produce information relevant to the general subject of the grand jury’s investigation

· while this standard is virtually impossible to meet, if subpoena is very onerous, defense counsel can argue that subpoena is overly broad and that it should be scaled back

· if grand jury is not acting in the course of a good faith investigation, but is rather attempting to harass or abuse citizens, courts will take action

· Ealy v. Littlejohn:  investigation into shooting death used to attempt to subpoena membership roles of NAACP and to harass those members

· VII.  The Right to Effective Assistance of Counsel

· ∆ has a right to effective assistance of counsel (Powell v. Alabama, 1932—1301)

· retained and appointed counsel are measured by the same standards of effectiveness (Cuyler v. Sullivan, 1980—1310)

· EAC extends to ∆’s first appeal of right (Evitss v. Lucey, 1985—1311), but to subsequent appeals (Pennsylvania v. Finley)

· central question: whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result (Strickland v. Washington, 1984—1301)

· errors at plea bargaining stage

· test:  but for counsel’s errors, ∆ would not have pleaded guilty and would have gone to trial or vice versa

· Hill v. Lockhart, 1985—1335

· unreasonable error: failure to research parole eligibility rules for second offender, which effectively increased the time ∆ would have to spend in prison

· prejudice: ∆ previously rejected a plea bargain similar to the deal accepted on erroneous advice

· Toro v. Fairman, 7thCir 1991—1336

· on counsel’s advice, ∆ did not take plea; at trial he was given a longer sentence than he would have gotten under the plea

· held:  ∆ did not prove that but for counsel’s advice he would have accepted plea and not gone to trial

· can this possibly be the case?  the court admits that ∆ had no case—might think that this ought to be per se prejudice

· errors surrounding trial

· (1) counsel’s performance was deficient  

· deficient: counsel’s decisions were not objectively reasonable when made
· decisions regarding trial strategy

· strategic choices made after thorough investigation of the law and facts relevant to plausible options are reasonable

· decision to rely on ∆’s plea for mercy at sentencing rather than introduce evidence of mitigating circumstances was not unreasonable where the evidence of mitigation would have been subject to effective prosecution rebuttal (Darden v. Wainwright, 1986—1314)

· arguing innocence rather than mitigation at sentencing hearing was a reasonable strategic decision (Stewart v. Dugger, 11thCir 1988—1314)

· strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations on investigation

· failure to present evidence of mitigating is unreasonable if defense counsel does not properly investigate possible mitigating circumstances (Wiggins v. Smith, 2003—1325)

· the extent of investigation necessary is going to depend on all sorts of things; eg., what your client tells you

· failure to put on a case b/c defense attorney believed that motion for a continuance had been improperly denied is unreasonable

· policy of never objecting to improper questions is unreasonable (United States v. Wolf, 7thCir 1986)

· failure to call witness who testified at first trial that victim hit ∆ first (supporting affirmative defense of self-defense) is unreasonable even if counsel concludes, without speaking to witness, that the testimony is unreliable and damaging (Chambers v. Armontrout, 8thCir 1990)

· NOTE: where lawyer’s conclusions are not based on justification, court is more likely to think that they are ex ante justification

· decisions made in ignorance of the law are unreasonable

· failure to file motion to suppress is unreasonable where counsel did not conducted discovery based on false belief that prosecution was required to hand over exculpatory evidence (Kimmelman v. Morrison, 1986—1315)

· argument that ∆ should not be found guilty of felony murder b/c he did not personally shot anybody is unreasonable because felony-murder imputes acts of co-perpetrators to ∆ (Cave v. Singletary, 11thCir 1992—1315)

· Caro v. Calderon, 9thCir 1999—1314:  failure to notify evaluating psychiatrist that ∆ suffered organic brain damage constituted ineffective assistance of counsel b/c information was critical to psychiatric analysis and did not present a risk of rebuttal

· counsel is per se ineffective and ∆ is prejudiced if attorney holds herself out as a lawyer but had never been admitted to the bar (Solina v. United States, 2dCir 1983—1341)

· closing argument (Yarborough v. Gentry, 2003—1319)—presumption that choices were tactical (not the result of neglect)

·  failure to make particular argument may be justified by fear of rebuttal

· criticizing client may be necessary to build credibility with the jury

· not explicitly asserting that government failed to prove not guilt beyond a reasonable doubt is not unreasonable

· suggestion that attorney did not believe his client’s story

· this is much harder to overcome, don’t ever want to undermine client’s credibility, but in this case it was found not unreasonable

· (2) the deficient performance prejudiced the defense

· prejudice: 

· a probability sufficient to undermine confidence in the outcome
· a reasonable probability (i.e., it is more likely than not) that, but for EAC, ∆ would have been acquitted (likelihood of hung jury is not enough)

· lower standard than newly discovered evidence, b/c ineffective assistance “asserts the absence of one of the crucial assurances that the result of the proceeding is reliable”

· positions for and against prejudice requirement

· pro: if there is no prejudice, EAC is harmless error

· contra: constitutional guarantee of effective counsel is meant to ensure fundamentally fair procedures

· presumption of prejudice arises where there is an actual conflict of interest (Cuyler v. Sullivan) (still must show actual deficient performance)

· right to non-conflicted counsel can be waived

· Rule 44(c)(2):  joint representation is permissible if court ensures that ∆s understand that they may not have a lawyer whose loyalties are undivided 

· prejudice death penalty phase: reasonable probability that, absent error, the sentencer would have concluded that the balance of aggravating and mitigating circumstances did not warrant death

· failure to appeal

· ∆ must show that (a) a rational ∆ would want to appeal; and, (b) this particular ∆ reasonably indicated to counsel that he was interested in appealing (Roe v. Flores-Ortega, 2000—1311)

· appointed counsel who believes that an appeal would be “wholly frivolous” must advise the court and request permission to withdraw; request must be accompanied by a brief “referring to anything in the record that might arguably support the appeal” (Anders v. California, 1967—1311)

· state may require attorney to discuss why the appeal lacks merit (McCoy v. Court of Appeals of Washington, 1988—1312)

VIII.  Discovery

A.  Specifics of Defense Discovery

· Fed.R.Crim.P. 16: evidence that must be provided upon ∆’s request

· (A) ∆’s own statements in response to official investigation if government intends to offer these statements at trial

· (B) ∆’s own written or recorded statements that are in the government’s possession

· (C) statements of agents that are legally attributable to ∆

· (D) ∆’s prior criminal record 

· (E) documents and other tangible materials if they are:

· material to the defense

· allows discovery only of documents and objects responsive to ∆’s case in chief, not to affirmative defenses (US v. Armstrong, 1996—992)

· or, intended for use by government in its case in chief

· or, obtained from or belong to ∆

· (F) reports of physical or mental examinations, or scientific tests if they are:

· material to the defense

· allows discovery only of documents and objects responsive to ∆’s case in chief, not to affirmative defenses (US v. Armstrong, 1996—992)

· or, intended for use by government in its case in chief

· (G) summary of testimony of experts whom government intends to call in its case in chief

· includes description of: basis and reasons for conclusions and expert’s qualifications

B.  Prosecutor’s Constitutional Duty to Disclose

· duty to disclose: prosecution may not withhold evidence demanded by the accused, which, if made available, would tend to exculpate him or reduce the penalty (Brady v. Maryland, 1963—1001)

· materiality:  does evidence create a reasonable doubt that did not otherwise exist (i.e., does it undermine confidence in the verdict) (US v. Agurs, 1976—1001)

· suppressed evidence is material if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different (Bagley, 1985—1006)

· not necessary to show insufficient evidentiary basis for conviction; rather, must show that favorable evidence would have put the case in a sufficiently different light as to undermine confidence in the verdict (Kyles, 1995—1008)

· if evidence meets this test, there is no further harmless-error review (Kyles, 1995—1008)

· unlawfully suppressed evidence must be considered collectively (Kyles, 1995—1008)

· standard of review: appellate court must be strongly convinced that the trial judge erred in reversing the conviction (US v. Boyd, 7thCir 1995—1014)

· application

· impeachment evidence

· test: reasonable probability that the jury would have acquitted on at least some of the counts had the jury disbelieved the essential testimony of witnesses (US v. Boyd, 7thCir 1995—1014)

· suppression of prior inconsistent statements of eyewitnesses which appeared to inculpate informant rather than ∆ and prior inconsistent statements of informant would have undermined (a) confidence in eyewitness testimony; and, (b) confidence in the integrity of the investigator who trusted informant and never considered him a suspect (Kyles, 1995—1008)

· (1) failing to disclosed prosecution favors to witnesses (sex; drugs; friendship; and telephone access) and, (2) knowingly allowing perjured testimony to be given without contradicting it is sufficient to establish a reasonable probability that outcome would have been different (US v. Boyd, 7thCir 1995—1014)

· inadmissible evidence

· suppression of inadmissible evidence (e.g., polygraph tests) is not unconstitutional (Wood, 1995—1011)

· limited duty to preserve exculpatory evidence

· ∆ must show bad faith on the part of the police at the time evidence was lost or destroyed (Youngblood, 1988—1023)

· rationale

· bad faith permits inference that evidence would have been favorable to the ∆

· otherwise missing evidence does not affect our confidence in the outcome: 

· jury can take into account the fact that evidence is missing, whose fault that is, and it can use this information in weighing the credibility of testimony

· NOTE:  in these cases we are talking about reversal with no probability of retrial—the evidence is not going to reappear

· NOTE: there is no obligation to use the best available technology in law enforcement

· Due Process Clause does not require law enforcement officers to preserve breath samples of suspected drunk drivers for potential use by ∆s at trial (Trombeta, 1984—1022)

· alternative test (from Youngblood dissent):

· “where no comparable evidence is likely to be disclosed to the defendant, police must preserve physical evidence of a type that they reasonably should know has the potential, if tested, to reveal immutable characteristics of the criminal, and hence to exculpate a defendant charged with the crime”

IX.  Guilty Pleas and Bargaining: Requirements for a Valid Plea

· test: guilty plea must be voluntary, knowing, and intelligent

· coercion

· global settlement (AKA: wired plea or package deal) 

· not per se impermissible, but judge must be aware of the deal so that they can make an adequate inquiry into the voluntariness of the plea (i.e., whether ∆ was coerced by co-defendants) (US v. Caro, 10thCir 1996—1057)

· “the appropriate dividing line between acceptable and unconstitutional plea wiring does not depend upon the physical condition or personal circumstances of the defendant; rather, it depends upon the conduct of the government (or a third party) (Pollard, DCCir 1992—1056)

· plea is not coerced if the factual circumstances create the pressure (e.g., ∆’s plea is linked to his wife’s and she is in poor health and he doesn’t want her to go through a trial)

· knowledge (there are both constitutional and statutory requirements—eg. rule 11)

· ∆ need not know of possible or mandatory deportation

· ∆ need not know collateral consequences (e.g., possibility of future prosecution as a repeated offender)

· ∆ need not be furnished evidence that could be used to impeach testimony of government witnesses (ie. Brady material) (Ruiz, 2002—1057)

· ∆ have a general idea of the penalty that can be imposed

· must know if there is a mandatory minimum sentence

· need not know with precision all potential punishments under the Federal Sentencing Guidelines

· intelligence:  competency to plead guilty

· ∆ must be able to consult with his lawyer with a reasonable degree of rational understanding and must have a rational as well as factual understanding of the proceedings against him (Dusky, 1960—1064)

· standard for competency to plead guilty is the same to stand trial (Moran, 1993—1064)

· rule 11

· (a)(2) allows conditional pleas of guilty

· (d) standards for withdrawal

· (1) any reason before the court accepts the plea

· (2) after plea, but before sentence if

· (A) court rejects plea; or,

· (B) ∆ can show a fair and just reason for requesting the withdrawal

· (f) admissibility or inadmissibility of plea, plea discussion, and related statements

· Fed R Evi. 410:  except as otherwise provided, 

· plea of guilty that was later withdrawn

· plea of nolo contendre
· statement made under rule 11 re. either of the foregoing pleas

· statements made to prosecutor during plea negotiations that do not lead to a plea or when plea is withdrawn

· NOTE:  government typically requires that ∆ waive these rights

· breach of a plea agreement

· Santobello, 1971—1087: prosecutor 1 promised not to make a sentencing recommendation; prosecutor 2 (who didn’t know of this promise) made a sentencing recommendation

· held: state court may either (a) allow ∆ to withdraw plea or (b) hold a new sentencing proceeding before a different judge

X.  Constitutionally Based Proof Requirements

A.  Proof Beyond a Reasonable Doubt

· proof beyond a reasonable doubt is among the essentials of due process and fair treatment when a juvenile is charged with an act which would constitute a crime if committed by an adult (In re Winship, 1970—1127)

· defining guilt beyond a reasonable doubt

· Federal Judicial Center proposal (1131):

· BRD: proof that leaves you firmly convinced of the ∆’s guilt

· reasonable doubt: a real possibility that ∆ is not guilty

· defective instructions

· instructions have to be considered as a whole; don’t look at words out of context

· moral certainty and abiding conviction suggest something less than BRD

· where reasonable doubt is defined as a grave uncertainty or an actual substantial doubt and BRD is defined as moral certainty instruction is unconstitutional (Cage, 1990—1129)

· instructions defining BRD as moral certainty and abiding conviction, but contrasting it with mere possible doubt (Sandoval—1129) or a doubt rising from mere possibility, from bare imagination, or from fanciful conjecture (Victor—1129) is not unconstitutional

· constitutionally defective BRD instruction is never a harmless error (Sullivan—1129)

· doctrinally, ∆ did not receive a jury verdict

· if jury is given the wrong yardstick, it cannot adjudicated guilt or innocence in a constitutional sense

· thus, ∆ is deprived of 6th Amendment right

B.  Scope of the Reasonable Doubt Requirement

· where ∆’s level of culpability (i.e. purposeful, intentional, reckless, negligent, or strict liability) is important in terms of social stigma and length of sentence, and where it has historically been deemed an element of the crime, it is must be proven beyond a reasonable doubt (Mulaney v. Wilbur, 1975 – CP1) 

· Apprendi—1141: any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt
· Harris—1153: judge may make findings that influence sentence as long as the sentence is no longer than the statutory maximum
· Blakley—sup: a fact that raises the sentencing range from the base level to a higher level (with higher maximum than under base range) must be found by a jury BRD or admitted in ∆’s plea

· the statutory maximum, for Aprendi purposes, is the maximum sentence a judge may impose solely on the basis of facts reflected in the jury verdict or admitted by ∆

· Bowman article

· Bowman argues that Blakley is narrow formalism

· accuses Scalia of disregarding the issue of whether Scalia conception of jury trail impairs the efficiency or fairness of criminal justice where the meaning of constitutional right is unclear

· moreover, it looks narrowly at a single element of the constitution and does not take account of other interrelated provisions (due process, Art. III, § 2, cl. 3)

· compliments Scalia for:

· focusing us on need to better define the role of each of the institutions in the criminal justice system (juries, prosecutors, courts, legislatures, probation boards, etc.)

· what limits does the Constitution place on each of these actors

· question: how do we keep jury from becoming a narrow gatekeeper in a system where prosecutor (in deciding what to charge), legislature (in enacting criminal law)

· alternative scheme

· overrule both Blakely and Harris—mandatory minimums should be no different than statutory maximums

· jury trial should focus on those factors that powerfully constrain judicial discretion

· constrain legislative power to impose virtually unlimited punishments for crimes (i.e., reinvigorate the 8th Amendment’s Cruel and Unusual Punishment Clause)

· but note how difficult it is to apply a proportionality principle in specific cases

· create sliding scale under the due process clause to surround fact finding depending on the ultimate weight of the fact in constraining judicial discretion

· unbridled discretion

· voluntary guidelines

· advisory guidelines

· something akin to federal sentencing guidelines

C.  Proof of Alternative Means of Committing a Single Crime

XI.  Trial by Jury

A.  Requisite Features of the Jury

· size

· 6 person jury is constitutionally permissible (Williams v. Florida—1178)

· reliability is not impaired : provides sufficient interposition btw. ∆ and state; large enough to promote deliberation without outside interference; sufficient for jury to be composed of a cross-section of the community

· jury of less than 6 people is unconstitutional under the 6A (Ballew v. Georgia—1181)

· unanimity

· unanimity is not a necessary element of proof BRD (Apodaca v. Oregon—1184)

· the jurors who voted to convict had to have found guilt BRD

· fewer fact-finders does not necessarily make the outcome less reliable

· dissent

· lack of unanimity potentially decreases quality of deliberations: minority concerns might not receive adequate attention

· waiver

· Ullah, 9thCir: ∆ cannot waive federal unanimity requirement

· this is the case even though ∆ and prosecution can agree to a bench trial

B.  Jury Selection and Composition

· composition of the jury: fair cross-section of the community 

· statute requiring exempting women from requirement of jury service and requiring that they opt in to be included in the jury pool (Taylor—1191)

· “women are sufficiently numerous and distinct from men and that if they systematically eliminated from jury panels the Sixth Amendment’s fair-cross-section requirement cannot be satisfied”

· voir dire: what questions must a judge put to the panel of prospective jurors upon the request of the ∆ (esp’ly re. racial prejudice)?

· process is very different btw. states and federal system

· in most states, lawyers are allowed to put questions to the venire

· in federal system, it’s up to the judge whether lawyers can ask questions—75% didn’t allow lawyers to ask any questions at all; instead, lawyers must submit questions to the judge

· in federal court, judge may decide to ask a question on one of the following three grounds

· constitutionally mandated

· mandated by supervisory power

· judge’s discretion

· racial prejudice

· judge constitutionally required to ask questions about racial prejudice if racial issues are inextricably bound up with the conduct of the trial (Ristaino, 1976—1198)

· AS: court is really retreating from Ham, 1973—1197 (questions re. race required by DPC); felt hat this should fall under supervisory powers rather than be classified as a constitutional case

· although it is usually best to ask about racial prejudice, court refuses to require the question in all federal cases (Rosales-Lopez, 1981—1200)

· under supervisory power, federal judges must inquiry re. racial prejudice when requested by a ∆ accused of a violent crime and where ∆ and victim are members of different racial or ethnic groups

· capital cases

· capital defendant accused of an interracial crime is entitled to have prospective jurors informed of the race of the victim and questioned on the issue of racial bias (Turner, 1986—1200)

· exposure to pretrial publicity

· important question is this:  having heard what you’ve heard about the case, do you think that you can sit as an impartial juror

· by and large, judges accept prospective jurors answer

· no constitutional violation where judge asked all jury panel whether they had been exposed to pretrial publicity and jurors who did not respond were considered to have asserted that they could remain fair (Mu’Min, 1991—1200)

· excusals for cause

· improper exclusion of jurors

· improper to exclude members of the jury panel for cause simply because they voiced general objections to the death penalty or expressed conscientious or religious scruples against its infliction (Witherspoon, 1968—1204)

· prospective jurors must be asked whether their beliefs would invariably compel them to vote against capital punishment

· juror may not be challenged for cause on his views about capital punishment unless those views would prevent or substantially impair the performance of duties as a juror in accordance with instructions and oath (Adams, 1980—1205)

· “reitualistic adherence” to requirement that prospective juror make it unmistakably clear that he would automatically vote against the death penalty” is not required (Wainright, 1985—1207)

· remedy for erroneous exclusion

· Gray, 1987—1207: appears to establish per se rule requiring reversal in capital case where judge erroneously dismisses a juror for cause (under Witherspoon-Witt)

· improper inclusion

· no reversal where court improperly failed to remove juror for cause when juror was removed by ∆ using preemptory challenge (Ross, 1988—1208)

C.  Peremptory Challenges

· equal protection clause forbids a prosecutor from challenging jurors solely on the basis of their race (Batson, 1986—1216)

· other situations in which the rule applies

· defense counsel’s use of peremptory challenges (Georgia v. McCollum, 1992—1224)

· civil litigation (Edmonson v. Leesville Concrete, 1991—1223) 

· exclusion of women (J.E.B. v. Alabama, 1994—1226)

· exclusion of Hispanics (Hernandez v. New York, 1991—1226)

· white ∆ has standing to challenge prosecutor’s use of peremptory challenges to exclude black jurors (Powers v. Ohio, 1991—1222)

· proving discrimination—must prove discriminatory intent

· discrimination can be proved on the basis of actions in ∆’s case alone (Batson overrules Swain)

· ∆ establish a prima facie case by:

· establishing that she is a member of a cognizable racial group;

· that the prosecutor has exercised peremptory challenges to remove from the venire member’s of ∆’s race; and,

· that these facts and other relevant circumstances (e.g., pattern of strikes) raise an inference that the prosecutor

· prosecutor must articulate a neutral reason for her challenges

· neutral reason

· prosecutor excluded Spanish speaking jurors because he wanted to make sure that jurors accepted translated version of the testimony as the testimony; claimed that, based on prospective jurors’ demeanor during voir dire, he was concerned that they would not rely on translator (Hernandez v. New York, 1991—1226)

· prosecutor’s explanation need not be either persuasive or plausible (Purkett v. Elam, 1995—1229)

· if prosecutor offers a neutral reason, ∆ must show that the reason offer is pretextual

· rationale for keeping peremptory challenges

· eliminates extremes of partiality

· increases acceptance of the result (b/c litigants helped pick the jury)

· corrects judicial errors in failing to exclude for cause

· meets the three elements of third party standing

D.  Preserving the Integrity of Deliberations

· FRE Rule 606(b) permits proof that “extraneous prejudicial information” was brought to jury’s attention and that “outside influence was brought to bear upon any juror”

· allegations immune from inquiry under Rule 606(b)

· members of the jury were using alcohol and illegal drugs during the trial (Tanner v. US, 1987—1240)

· intimidation of one juror by another

· unfair inferences drawn from the evidence

· assumption that because ∆ did not testify he must be guilty

· vote for conviction because extended deliberation would cut into juror’s vacation

· allegations requiring inquiry

· item not in evidence brought into jury room

E.  The Trial Judge and the Right to Jury Trial

· jury nullification—the jury’s power to ignore the law in favor of acquittal
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