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Purposes of Punishment

· The effectiveness of all of these turns on enforcement
Retribution: Punishment should be given because it is deserved; 

· Backward looking – about actor's past behavior

· Actor's moral culpability gives society a duty to punish (Moore, p. 95)

· Types: guilt is necessary but not sufficient for punishment (negative retributivism); guilt alone is sufficient for punishment (positive retributivism)

· Typical view of positive retributivism:
· Morris (p. 96): A type of social contract view; (1) people who follow the rules should not have to bear greater societal burdens; (2) noncompliance with social rules should be sanctioned, thus allocating the burdens of society effectively; (3) it is just to punish those who unduly burden society (those who break society's rules acquire an unfair advantage that should be repaid)

· Critiques of positive retributivism:

· Jeffrie Murphy: Poorer offenders don’t experience criminality as gaining a "benefit" by "burdening" others. 
· The language "paying a debt to society" doesn't make sense for an impoverished Black defendant. It is rarely an autonomous individual committing a crime of his own free will. 
· Hampton: What "costs" are there for following the law? It doesn't impose a "cost" to refrain from rape or murder.
· Mackie: A criminal's imprisonment doesn't "pay" anything back to society; penalties don't wipe away the existing past crime
· Negative retributivism is less controversial

Deterrence: Punish based on better consequences in the future, signals to others

· Forward looking

· Also known as the utilitarian view

· Bentham: Punishment should only be pursued it is serves good ends, by expelling an evil; everyone calculates their values (costs/benefits), even in heat of passion. 

· The deterrent effect depends on severity and certainty of punishment

· If punishment not severe, there won't be as much to deter against. 

· If too severe, prosecutorial discretion, reporting, convictions might all go down.

· If punishment is uncertain, people won't trust that it will be enforced and proceed.

· It is also doubtful that severity has a deterrent effect.

· Increased certainty is difficult to achieve in reality, but the appearance of certainty can also increase deterrent effect.

· Law loses legitimacy if severity or certainty are out of whack: Loses content as an arbiter of moral meaning.

· Cons: Less about the individual actor – could support punishing innocent people to send a deterrent signal to others. 

· Can lead to disproportionate punishment, sending very strong deterrent signal but at high cost. (Punishing petty theft with heavy prison sentence)

· Robinson & Darley: Social science literature suggests potential offenders do not know the law, and do not make rational calculations

· Morality is one of the crucial features of crim law: "every deviation from [desert] can incrementally undercut the criminal law's moral credibility, which in turn can undercut…its power to gain compliance by its moral authority." (p. 114, bottom)

Rehabilitation: Correcting asocial behavior

· Vitiello (p. 115): Quakers believed crime was product of society rather than inherent sinfulness; "Quaker idealism was a powerful force in penology."

· Moore (p. 115): Rehabilitative ideals are 1) make criminals safe to return to society, 2) allow offenders to lead flourishing and successful lives

· Law should NOT promote these goals: 1) allocates scarce societal resources away from more deserving groups; 2) these paternalistic justifications are suspect; 3) "makes possible a kind of moral blindness that is dangerous in itself"

· The "medical model" had it's heyday in the early- to mid-20th century. Quickly came under attack from the left as paternalistic, coercive, subjective, discretionary, and biased and from the right as costly and lenient
· Rehabilitation also seems not to work most of the time

· Although social scientists can probably ID offenders who would be most amenable to rehabilitation. 

· Other critiques: Rehabilitation can justify otherwise unwarranted intrusions on personal autonomy, be highly disproportionate to the crime, driven by bias, and be disconnected from moral culpability
Incapacitation: Stopping continuation of activity

· One view: Diulio (1996): prisons pay big dividends by keeping criminals off the street

· Second view: Diulio (1999): Mass incarceration has "maxed out" on the public safety benefits of locking people up. 

· Selective incapacitation: People's crime-committing years are typically concentrated; target people most likely to commit crimes, and base sentences on the period of time the offender is likely still dangerous

· Critiques: Punishment should be deserved for what you did, not what you will do; the predictions are often wrong; class- or race-based variables discriminate against poor, minorities 

· Empirics show a 60% false-positive prediction rate

The Harm Principle: (John Stuart Mill)(p. 143): The only appropriate state action to impede others' autonomy is to prevent harm, not to seek one's own good. How to choose what to criminalize?
· The debate has turned to what kind of harm the law should criminalize or not (harm to women from pornography, harms caused by drug use, etc.)

· Victimless crimes: Prostitution, drug use ( constant supply/demand despite criminalization; they also spawn organized crime networks
· Bullying: States saw need to criminalize after Tyler Clementi suicide at Rutgers. 

· Massachusetts now criminalizes harassment by up to two and a half years imprisonment

Law as descriptive tool
· Ideally law would embody each individual's subjective realities. 

· (Pro) Descriptive regimes can fit how people actually act and be more merciful. 

· (Con) They may also under-protect victims and result in arbitrary application of law.

Law as normative tool
· Using law to push individuals to an ideal of how things should be. 

· (Pro) Could encourage people to be their best selves, and fulfill role of law as "the great teacher", plus leading to social change (like DUIs). 

· (Cons) Norms can be wrong, and normative systems can be unrealistic or have unfairly high standards. Too-high standards could lead to widespread law breaking, or under-enforcement of crime

Mechanics of Criminal Justice System

Federal system is one of dual sovereignty
Court structure: Parallel State and Federal courts, topped off by U.S. Supreme Court
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Trial Court: Adjudication of factual guilt, with judge and jury

Habeas claims: Federal claim, allowed to be tried/heard in federal court. 

· Jump from state to federal: Exhaust options at the State level, jump to federal on habeas claim

Criminal Enforcement Actors

**Decision-making is very decentralized
Policing: Exists on federal, state, county, municipal levels

· Federal: FBI, ATF, DEA, etc

· 40,000 independent police departments in U.S. 

Prosecutors: State, city, county – sometimes elected, sometimes appointed

· Federal: U.S. Attorneys; appointed by President, serve under DoJ

· Sometimes policing and prosecutor units are not contiguous

· Obtain indictments via grand jury, but mostly a formality

Defense Lawyers: For pay or by appointment (80% of defendants are indigent)

· Appointments: Private pro bono, individuals or firms on contract, public defenders

· Defendants have right to counsel but do NOT have choice of attorney

Judges: Many elected (21 states), others appointed by governor (29 states, some then elected after 1 term)

· Federal: Appointed by President for life term, confirmed by Senate

· In 2008, avg 991 criminal cases per state judge, 115 criminal cases per federal judge (487 in L.A., 776 in Denver)

Corrections

· Jail = short-term stays, pre-trial or short sentences

· Prison = long-term sentences

· Misdemeanor = Sentence less than 1 year
· Most state cases are misdemeanors

· Felony = Greater than 1 year
· Most Federal cases are felonies

· Parole: Released but remain under supervision of correctional authority
· Probation: Released but remain under supervision of judge
Criminal Docket
· Vast majority is in the state system: B/t 2003-12, around 20 million non-traffic criminal cases/year

· Traffic is half of all court cases in states

· Criminal generally the exclusive province of the States (10th Amendment)
· Federal: ~100,000 criminal cases/year

· U.S. has 5% world population and 25% world incarcerated population
· 1 in every 100 Americans is incarcerated; 751 of every 100,000 Americans

· Federal: Heavily drug cases, big spike in immigration incarceration

· Sex offenders get much longer sentences, on average 80-100 months

· Drugs, violence, weapons = ~5 years

· 2013 prison population (5 highest)
· 195,098 Federal

· 160,295 Texas

· 135,981 California

· 103,028 Florida 

· Crime rate: Big drop since 1970s

· 1970s-80s: Heyday of crime

· Post-1994: Big decline

· Demographics: Heavily skewed (shocker!!)

· Race (Black, Hispanic), gender (male), economic status (poor), education (low), other challenges (addiction, mental health)

Felony Criminal Case
· Investigation: Very low clearance rates (result in arrest): sub-50% for violent crimes, sub-20% for property crimes. 
· Low clearance rates sub-optimal for deterrence rationale: uncertain enforcement
· Arrest

· Money bail: (In applicable jurisdictions) Court fixes a bond to be posted; ends up locking away many defendants for failure to secure funds; bail-bond agencies can be source of corruption
· Many jurisdictions now follow a "10% plan", released after posting 10% of the bail bond
· Presentment: opportunity for arrested to hear the charges against them in court

· Preliminary/Detention Hearing: Must be probable cause to support a charge to hold someone in custody

· If a person is detained, they become wholly dependent on a lawyer to build the case

· Indictment

· Arraignment: formal lodging of charges against defendant; "let the races begin"
· Status Hearings

· Trial/plea

· 90% of convictions (estimated) are result of guilty pleas

· (If trial) Conviction or acquittal
· Acquittal rate is 0.5% of all charged cases
· Guiding principles of the Committee on the Causes and Consequences of High Rates of Incarceration in the United States:

· "Proportionality: Criminal offenses should be sentenced in proportion to their seriousness.

· "Parsimony: The period of confinement should be sufficient but not greater than necessary to achieve the goals of sentencing policy.

· "Citizenship: The conditions and consequences of imprisonment should not be so severe or lasting as to violate one’s fundamental status as a member of society.

· "Social justice: Prisons should be instruments of justice, and as such their collective effect should be to promote and not undermine society’s aspirations for a fair distribution of rights, resources, and opportunities."

· The growth of mass incarceration in the U.S. was a consequence of policy choices at all levels of government. 

Trial

· Jury selection/voir dire

· Some jurors excused for cause, others on peremptory strike
· Opening statements: Narrative by prosecution/defense to set the stage

· Government case: Direct exam, defense cross, prosecution rebuttal

· MJOA (Motion for judgment on acquittal): Defense motion, usually denied

· Defense Case: Direct exam, prosecution cross, defense rebuttal

· Renew MJOA

· Government rebuttal

· MJOA; Jury instructions: Elements of a crime, evidence allowed, standards

· Almost all overturned convictions are over jury instructions

· Closing arguments

· Deliberations 

· Verdict

**Burden is on the government to prove beyond a reasonable doubt (higher than preponderance or clear and convincing – the highest standard of proof)

**Defense can appeal a conviction, but prosecution cannot appeal acquittal

Charging and Discretion
· Discretion can impose pains or withhold sanctions

· The power to be lenient is also the power to discriminate 

· Punishments are so out of step with crimes that discretion is not simply withholding deserved punishment

· Prosecutors are the default adjudicators of most cases

· U.S. prosecutors generally enjoy broad, unstructured discretion

· Even when evidence shows proof beyond reasonable doubt, prosecutors can still decide not to bring charges. Why?

· 1. Limited resources

· 2. Need to individualize justice

· [*Note: individualized justice is also highly unequal justice]

· ABA's current prosecutorial standards:

· Strength of evidence; disproportionality between punishment and crime; D's willingness to cooperate; likelihood of prosecution elsewhere
· Proposed changes include collateral impact on others, offender's character or situation, and changes in larger cultural context

· Other reform ideas: 

· Disclosure of prosecution decisions not to press charges

· Con: Public stigma of being targeted even if not charged

· Internal review of decisions: Typically no supervisory review

· Better data of crimes charged/not within a prosecutor's office

· Independent checks: Very rare/ineffective from state bars, others

· Inmates of Attica v. Rockefeller (2d Cir. 1973); p. 1118: Nearly impossible to force prosecution
· Plaintiffs (inmates) complied Asst. DA and U.S. Atty. did not properly investigate allegations against police after quelling uprising in the prison (claims that guards had executed inmates during the takeback)

· Held: Court cannot issue mandamus to order the investigation of Attica prison guards; grant of motion to dismiss upheld.

· Rationale:
· Separation of powers prevents the judiciary mandating prosecution pursue against their legitimate exercise of discretion.

· "Manifold imponderables" would make review of discretion impossible

· Reputations of the accused: Might unjustly expose officers to retaliation.

· Enforcement difficulties:
· Can't fix the relevant criteria for review
· Can't assess those criteria

· Court would be dependent on the defendants (prosecutors) for determination of whether evidence sufficient to indict – all circular

· Federal statute that prosecutors "authorized and required…to institute prosecutions" against all civil rights violators

· Court reads required as…not
· Many court bar forced prosecution on separation of powers grounds
· Judge-initiated prosecution invalid: State ex rel. Unnamed Petitioners v. Conners (Wis. 1987); Wisconsin Supreme Court held a state statute allowing judges to mandate prosecution upon finding probable cause was unconstitutional for violating SoP
· Private prosecution invalid: People v. Municipal Court (Cal. Ct. App. 1972)

· Contra-Europe: M.C. v. Bulgaria: Rape victim secured prosecution through the European Court of Human Rights after local prosecutors refused to prosecute. 

Plea Bargaining
· Guilty plea procedure

· Waiver of rights, making sure there's no coercion, plea is "knowing, voluntary, intelligent"

· Sufficient awareness of relevant circumstances and immediate consequences

· Ineffective assistance of counsel:

· Padilla v. Kentucky (U.S. 2010): Ineffective if defense counsel fails to advise client on potential immigration/deportation consequences of a guilty plea.

· Extent of plea bargaining:

· About 95% of felony convictions are guilty pleas (however, cannot equate with bargaining rate)

· "The trial penalty" – far less favorable deal if D refuses to take the bargain; on average, penalty is three times longer
· Views on plea bargaining: (p. 12-18)

· Pro: D should be able to choose based on reasoned alternatives. 

· Arlen Specter: Experienced prosecutors and defense attorneys can bargain to a "middle ground" without the defense risking a conviction. 

· Con: Albert Alschuler: Pleas don't necessarily lead to more uniformity in outcome. Trials would offer better procedures

· "Juries may react differently to the circumstances of indistinguishable crimes, but at least they react to the circumstances of the crimes."

· David Lynch (p. 1151): State prosecutors have little supervision, sometimes assigned pleas in "machine gun fashion," 3 mins per misdemeanor, 10 mins/felony

· Gerard Lynch (p. 1153): Federal white collar crime prosecutions are true bargains, at arms length and with equally matched sides. 

· Plea bargains are not like a civil settlement; prosecutors play a judicial as well as adversarial role; it's more of an inquisitorial or administrative role, "characterized by informality and ad hoc flexibility of procedure."

· Brady v. U.S. (U.S. 1970): Court first accepts plea bargaining as legitimate, but did not discuss deliberate use of plea bargaining by prosecutors or judges to induce a guilty plea. 

· Bordenkircher v. Hayes (U.S. 1978); p. 1148: Hayes brought habeas claim against warden Bordenkircher

· Hayes tried in Ky. for forged check of $88.30 (2-10 years regardless of amount)

· Prosecutor offered to recommend 5-year sentence, but if Hayes refused, prosecutor would bring charge under the Habitual Criminal Act w/ life sentence

· Hayes refused, then refused again, and was convicted to life sentence 

· Held: Prosecutor's actions did NOT violate Due Process Clause under theory of vindictive prosecution

· Rationale: Hayes was not coerced; he was a rational decision maker

· D's are capable of making intelligent choices

· Court is NOT concerned with disproportionality

· Hints at a constitutional limit on prosecutor discretion, but does not specify

· Dissents: (J. Blackmun) Hold prosecutors to their initial charges; (J. Powell) "Implementation of a strategy calculated solely to deter the exercise of constitutional rights is not a constitutionally permissible exercise of discretion."

· Why didn't prosecutor charge under Habitual Criminal Act initially?
· Powell dissent: he might not have thought it just at first

· A jury might not convict on such a harsh sentence

· Why didn't Hayes accept the plea?
· 5 years isn't a great offer, may have been innocent, he had never been to prison
***ADD IN BIBAS ARTICLE***

Misdemeanor Justice

Basic Facts:

· Volume is huge: 11.7 million annual admissions to local jails

· 1972 = 5 million misdemeanor cases; 1995 = 10.5 million misdemeanor cases

· Driving with a suspended license makes up a HUGE proportion 

· Lower Kittitas District Court: 41% of cases on a single day

· Caseloads: Out of control

· Ideally, lawyers would spend 6 hours per case; 400 cases per year

· In Chicago, it's at 2,400 cases per year

· In New Orleans, 18,720 cases per year, 7 minutes per case

· Offenses (not exhaustive): Petty theft, disorderly conduct, curfew violation, public drunkenness, driving under influence, driving w/ suspended license, resisting arrest, minor controlled substance and paraphernalia offenses, seatbelt laws, leash laws, riding bicycle on sidewalk.

· Population involved: Minorities, mental illness, substance abuse all disproportionate

· Not traditional due process: Restricted access to counsel (either absolute or time allowed)

· Vast majority of cases disposed at first appearance (NYC = 70%)

· Individualization is lax
· Little inquiry into mental states of individuals

· Massive collateral consequences: "Roadblocks to Reentry"
· Denying jobs to people arrested but not convicted

· Denying jobs to anyone w/ criminal record

· 37 states allow employers to ask about and consider arrests only
· Drug convictions ≠ food stamps, government assistance

· Drug-related felony = lifetime ban on TANF

· 17 States adopted federal drug felon ban w/o modification

· 21 States limited ban somewhat to certain conditions

· Loss of public housing

· Automatic for meth producers and sex offenders (federal)

· 47 States allow for individualized determinations of housing status – generally good

· Loss of drivers' license

· Restricting driving makes employment more difficult

· Public availability of criminal history, even when out of system

· Voting restrictions

· All but 2 states have some restriction on felony convicts' voting

· Restrictions on adoptive and foster parenting

· Ineligibility for student loans or grants

Reform
· Very difficult because decision-making is so diverse and diffuse. 

· Stop detaining people pretrial (it's relatively new anyway)

· Even small money bail can keep people in jail

· "Minor Crimes, Massive Waste" Recommendations:
· Divert or decriminalize misdemeanors that don't pose public safety risk

· Reduce pressures on Ds to plead guilty, esp at first appearance

· Provide counsel for anyone facing incarceration

· Too many plead guilty w/o counsel

· Give PDs greater resources

Deeper rationales:

· Some people are extreme repeat offenders (473 people in NYC account for 10,000 jail admissions from 2008-2013)

· Misdemeanor system is seen as skewed and unfair – undermines legitimacy, dulls any deterrent effect.

Sentencing

· Judicial sentencing
· Most courts hold that juries only assess liability, NOT sentences

· Most jursdictions don't allow the jury to know the consequences of the verdict
· U.S. v. Polizzi (EDNY 2008): Trial judge awarded a new trial on grounds that failure to inform the jury of the harsh sentences imposed by a certain verdict deprived D of right to jury trial. Court of Appeals rev'd as abuse of discretion.
· Mechanics:
· Judge gets recommendation of years (guidelines recommended but not mandatory)

· Government will speak

· Convicted will speak

· Defense counsel speaks

· Victims often speak

· Judge renders sentence

· Jury sentencing: Only 6 states

· Nearly all states allow jury to sentence in capital cases

· Only six states allow jury to set punishments in other cases (Ark., Ky., Mo., Okla., Tex. Va.): D's who choose can have jury do sentence in "bifurcated" proceeding (except Okla., which is a unitary proceeding)

· Jury sentencing produces huge variation in sentences, typically more severe
· U.S. v. Bernard L. Madoff (SDNY 2009); p. 125

· Madoff's crimes could get max of 150 years; Madoff's lawyers asked for 12 (statistically one less than the years he had left to live)

· Held: Maximum 150-year sentence imposed

· Rationale: purposes of punishment
· Retribution: Madoff's crimes "extraordinarily evil"; the maximum 150 years is symbolic

· General deterrence: Signal to others how severe the crimes were

· Back to severity and uncertainty: Financial crimes particularly hard to detect, making punishment uncertain, so must balance with greater severity
· Financial community may be more amenable to deterrence: Not crimes of passion

· Symbolic deterrence: Extra stigma associated with the crime/sentence

· Madoff had no letters of support: No mitigating factor

Proportionality in sentencing

No legal intervention in extreme prison sentences:

· U.S. v. Jackson (7th Cir. 1987); p. 130

· D on release from jail (in for bank robbery), within 30 minutes robbed another bank, sentenced to life in prison
· Easterbrook: No problem with life sentence being imposed

· Incapacitation is the biggest rationale; general deterrence also important

· Posner: Concurs, on different grounds

· The sentence is unjustified, but court has no grounds on which to set it aside
· No great incapacitation function after age 60: Bank robbery "a young man's crime"

· Deterrence makes the most sense – but would max out w/ 20-year sentence, not life

· No consensus on the purposes of punishment
· The principles behind a sentence are not reviewable on appeal
· Such disparity created need for Federal Sentencing Guidelines, but they became something of a quagmire, and are now not mandatory

Great legal intervention in unconventional sentences

· U.S. v. Gementera (9th Cir. 2004)
· D stole mail, sentenced to one 8-hour day standing with a sign saying "I stole mail, this is my punishment" outside a post office. 
· Alleged that this shaming penalty is outside the bounds of the sentencing statute because its goal was purely to humiliate
· Held: Sentence affirmed, but narrowly
· Kind of punishment scrutinized much more closely than length
Shaming punishments
· In incarceration, the goal is NOT the indignity of jail, but simply to penalize by confinement. 

Views on proportionality:

· Bentham (deterrence): The sentence must be proportional to the offense to achieve the correct amount of deterrence
· I.e., greater sentence for violent robbery than for burglary, so that someone who steals won't feel that they can do so with violence. 
· I.e., same punishment for theft and murder would give thieves an incentive to kill when they otherwise wouldn't. 
· Hyman (retribution): overpunishing is like punishing the innocent: punishment that is not deserved
· Ewing: Over-punishing will remove moral force from the law, make martyrs of criminals who will garner more sympathy for their plight
· H.L.A. Hart: We need punishments that fit with the moral wrong – different levels of wrongness deserve different levels of punishment
· Cost incentives: Bill Stutz: Short sentences (less than 1 year) are a county cost (county jail); long sentences are a state cost; most crimes tried in county court ( incentive to impose harsh sentences
Proportionality at the Supreme Court
Grossly disproportionate limits under 8th Amendment (plurality + dissent)

Ewing v. California (U.S. 2003); p. 190: Gary Ewing, stole three golf clubs worth $399 each; sentenced to 25-to-life in prison under Cal's 3-strikes law

· Held: Ewing's sentence was not unconstitutionally disproportionate under the 8th Amendment

· Plurality (O'Connor +2): 8th Amendment has a limit on gross disproportionality, but Ewing's sentence not grossly disproportionate

· Follows Harmelin factors (Kennedy, J.)
· 1. Primacy of legislature: Defer to legislature's judgment of appropriate punishment (SoP principle, democratic body, institutional competence, locally responsible)

· 2. Nature of federalist system: States as laboratories of experimentation

· 3. Variety of penal schemes: States have a choice of what scheme they choose

· 4. Requirement of objective factors in proportionality review
· Scalia concurrence: 8th Amendment has no proportionality limit at all
· The Constitution doesn't pick a theory of punishment. Proportionality is only an element of retributive justice (says Justice Scalia) – but California could choose among others. 

· Response: California included retribution as one of its rationales! [Scalia wouldn't want to engage in policymaking; defer to legislature]

· Thomas concurrence: 8th Amend. is only about form of punishment, not length (see Jackson, Gementera)

· Breyer dissent: Embraces robust proportionality, looking at sentences w/in and w/o jurisdiction

· UPSHOT: Proportionality review survives, but narrowly: 3 justices in favor of "grossly disproportionate," 4 (dissent) favor robust proportionality review

LWOP for Non-homicide offense by juveniles = Grossly disproportionate 
Graham v. Florida (U.S. 2010)

· Graham pleaded guilty to attempted robbery at age 16; On probation, he attempted two robberies at gunpoint with two accomplices; caught 34 days short of 18th birthday ( Sentenced to life w/o possibility of parole

· Held: Juveniles sentenced to LWOP for non-homicide offense is categorically unconstitutional for disproportionality

· Cobbled together robust disproportionality (Breyer, Sotomayor, Ginsburg) w/ gross disproportionality (Kennedy, Roberts)

· Reasons for categorical rule: Juveniles are a different case, often mistrust their attorneys, have difficulty weighing long-term costs; Judges ill-equipped to suss out the few truly incorrigible juveniles

· LWOP may be different: Extinguishes all hope; more akin to death sentence

LEGALITY PRINCIPLE
Nulla poena sine legit: No punishment without law

· One of the limiting factors of the criminal law (along with proportionality, culpability, etc.)

· Goals of legality principle:

· Fair warning that people may be in violation of the law

· Control discretion: Judges may poorly reflect societal norms sitting in common law

· Bar retroactivity and vagueness: Both Constitutional mandates

· Minority view: Mochan (Super. Ct. Pa. 1955); p. 150: Mochan charged w/ "wickedly and maliciously refer[ring] to the said Louise Zivkovich as a lewd, immoral, and lascivious woman of an indecent and lewd character," etc.

· Charged with common law crime; Mochan appealed that his conviction was not based on any statute, and was not a misdemeanor at common law.

· Held: Mochan's conviction affirmed; Previous case allowed misdemeanor for acts "injurious to the public"

· Dissent: Allowing this new crime is an "unwarranted invasion of the legislative field" ( leave it to the legislature to enact new crimes. 

· * Almost no state retains common law crimes at this point.

Pros of common-law crimes
· Common law crimes can fill gaps in law, give notice to legislature to classify as a crime; allowing only misdemeanors builds in a limit; legislation is slow/imperfect; elected judges add a democratic element
Cons of common-law crimes
· Lack of notice, ill-defined criminality, antimajoritarian

· Tort standards far different from criminal: Less consequential, less stigma

STATUTORY INTERPRETATION

**See statutory primer handout**

Statutory tools:

· Plain meaning: First thing to address
· Dauray: "contain" and "other matter" ( use of dictionary ( meaning still unclear
· McBoyle: "Vehicle" means ground vehicle in everyday speech

· Statute title

· Penalties

· Less inclined to give a life sentence for something requiring a low MR
· Ejusdem generis: Read catchall phrase narrowly
· McBoyle: plane theft: "any other self-propelled vehicle not designed for running on rails" does not mean airplane in context with "automobile, automobile truck, automobile wagon, motor cycle"
· Expressio unius: expression of one thing excludes implication of another

· Noscitur a sociis: known by its neighbors; interpret based on surrounding words

· In pari material: "upon the same matter"; statutory structure shows direct comparisons of treating similar situations like/different

· Dauray: Other terms in same statute had singled out individual depictions, but the provision at issue did not.

· Avoid absurdity
· Lenity: Last resort after concluding ambiguity, the tie goes to the Defendant; applies only criminal

· In some jurisdictions, lenity is a rule of adopting the narrowest plausible interpretation of a criminal statute ( minority view

· MPC has no place for lenity

McBoyle v. U.S. (U.S. 1931)(Holmes); p. 154

· Held: Theft of airplane does NOT fit into statutory scheme of National Motor Vehicle Theft Act
· "Vehicle" means ground vehicle in everyday speech

· Ejusdem generis: Read catchall phrase narrowly, "or any other self-propelled vehicle not designed for running on rails"
U.S. v. Dauray (2d Cir. 2000): Dauray arrested in possession of 13 unbound pictures of child porn. Federal statute punished possession of "3 or more books, magazines, periodicals, films, video tapes, or other matter…which contain any visual depiction" containing child porn. 

· Question: Does "other matter" include unbound photos?

· U.S. argued "other matter" = pictures; Dauray argued "other matter" ≠ pictures, because they are visual depictions and can't be other matter that contain visual depictions

· Held: Statute ambiguous on proper reading, thus apply rule of lenity
STRUCTURE OF CRIMINAL STATUTE

MPC §1.13(9) "'element of an offense' means 

(i) such conduct [Act] or

(ii) such attendant circumstances [AC] of 

(iii) such a result of conduct"

MPC §1.13(10): "material element of an offense": Anything other than statute of limitations, jurisdiction, venue, or otherwise unconnected to the harm

· *[EVERY material element must be satisfied with attendant MR beyond reasonable doubt to convict]

· [Incomplete element ( go to attempts]

Some crimes may have only conduct or only result. Attendant circumstances never on their own. 

Attacking a statute:

1. ID elements (act, AC, result)
2. ID and resolve ambiguous terms

a. Common law principles
b. Statutory construction principles
3. ID and resolve MR for each element
a. Common law principles
b. MPC guidance
i. ANY specified MR in statute becomes default for ALL OTHERS
1. If two are specified in statute: proceed as if none are specified, start w/ R.
ii. Otherwise, reckless is default
iii. *Tip*: When P is specified, others elements will typically be lower
4. Apply statute as interpreted to facts

a. Principal

i. Write down legal MR for each element
ii. Write down actual MR for each element per facts
b. Accomplice

i. Write down legal MR for each element
ii. Write down actual MR for each element per facts
· Interpret statutes in light of every possible defendant and scenario that might be prosecuted
· Be abstract in thinking – don't be driven by the facts of a particular case.
ACTUS REUS

**WATCH FOR OMISSIONS**

Actus reus = "guilty acts"

· Avoid punishing statuses (drug addicts) – instead punish acts (drug possession)
MPC §2.01: Requirement of Voluntary Act; Omission as basis of liability

· Acts only count if voluntary
· Martin v. State (Alabama 1944): D convicted of drunkenness on a public highway. Police seized him at home and took him involuntarily to the highway. 

· Held: conviction reversed
· Voluntary acts are NOT: Reflex, convulsion, hypnotic, unconscious or sleep, a movement not otherwise a "product of the effort or determination of the actor, either conscious or habitual."

· Omission
· Possession is an act (§2.01(4)), which can be constructive, exercising dominion or control over something (need not be actually holding it)

Omissions

**WATCH FOR CREATING THE PERIL**

Omissions require the breach of a duty (2.01(3))

· (a) Omission is made sufficient by law per statute

· (b) A duty to perform the act omitted was otherwise imposed by law

· Jones (D.C. Cir. 1962); p. 218

· Four classic sources of legal duty:

1. Statute imposes a duty

2. Special relationship 

a. (Parent to child; master to apprentice; husband to wife; innkeeper to inebriated customers; ship's master to crew/passengers)

3. Contractually assumed
4. One voluntarily assumed another's care, secluded the helpless person from aid

· Pope (Md. 1979); p. 219: Joyce Pope convicted of child abuse and misprision of felony by omission – failing to intervene during beating of 3-month-old; failing to seek medical care
· Held: Pope did not have a duty owed toward the baby

· Pope's actions were abuse, but Pope did not owe a duty because she was not in the "class of persons" covered by the statute, and the baby's mother (the direct abuser) was always present. 

· Pope possibly fits into Jones category 4

· Misprision of felony (failure to report felony): Pope found common-law crime to be obsolete in Maryland; abolished in England in 1967, most American jurisdictions followed suit.

**Creating the peril gives rise to a duty to save if the initial act was criminal
· 1. Was the original act a crime?
· 2. Was the omission after the peril a criminal act?

· Analyze duty to help, the mental state of the person who created the peril, and the result of the peril (actual harm)
Bystander laws
· Not that common. Daniel Yeager: a "choice of nightmares"

· Fail to intervene: experience guilt for failing, shame of others seeing failure

· Intervene: risk retaliation from perpetrator, ridicule from others, risk being mistaken about the harm

· Downside: Diminished freedom, by imposing a duty to intervene

· Only six States impose Good Samaritan laws, and they are all misdemeanors or petty misdemeanors

Scope of duty
· Mostly within paternalistic family bounds, but beginning to expand

· Stepmother (People v. Carroll, NY 1999): the "functional equivalent of a parent" has a duty

· Live-in boyfriend to girlfriend's baby (State v. Miranda, Conn. 2005)

· Conviction subsequently overturned: Allowing liability by expanding the duty would discourage active interest in children in non-traditional families 

· Dissenting judge disagreed: people don't enter relationships based on legal liability; "hardly advances the public policy of protecting children from abuse"

· Battered women still held liable for harm to children:

· Commonwealth v. Cardwell (Pa. Super. 1986): Alicia (child) told Julia (battered mother) about child abuse from Alicia's father; Alicia ran away, Julia convicted of child abuse. 

· Court upheld Julia's conviction: Even though in a situation with no good choices, she still endangered daughter's welfare by doing nothing.

MENS REA

· Mental state is the means of distinguishing innocent from guilty acts

· MR ≠ Motive: Motive is the why of what someone did; MR is their awareness and mental state at time of act

· Motive typically irrelevant except for sentencing

Proving MR:

· MR must typically be proven through circumstantial evidence (unless a direct confession)

· Presumptions: Mandatory presumptions are strictly limited by the Constitution. See Francis v. Franklin (U.S. 1985) (Court held unconstitutional the presumption that "[a] person of sound mind and discretion is presumed to intend the natural and probable consequences of his acts" because the presumption did not hold true for all cases).

· Permissive inferences: Allowed when conclusion is "more likely than not" true under the circumstances; i.e., "possession of recently stolen property, if not satisfactorily explained" ordinarily enough to infer knowledge that the property was stolen, Barnes v. U.S. (U.S. 1973)

Common law: MR was a mess; "malicious", "wicked", "scienter", "wantonly", "recklessly", etc. Varying standards created confusion. 

· Actual result punished much more heavily than attempts; the harm was the real problem

· Malice: Generally meant "foresight of the prohibited consequence" (Cunningham)

· Courts typically interpret malice and similar words such that D was aware his actions posed a substantial risk of causing the harm (similar to reckless in MPC)

· Specific Intent: Actions done with a specified further purpose in mind

· I.e. burglary: breaking and entering with an intent to commit a felony inside
· I.e. "assault with intent to kill": Must show that the actor intended to kill, or no conviction

· Cannot convict without evidence of that further intent

· Another definition: A crime that requires the actor to have specific knowledge (i.e. subjective awareness) of a particular fact or circumstance. I.e. bigamy, if it requires subjective awareness of being married to another (the AC)

· General Intent: Guilty if actor did was ordinary speech would say to be "intentional"

· I.e. a man who breaks into a building guilty of trespass, so long as he acted intentionally

Imprecision of the common law, but importance of proving MR: 
Regina v. Cunningham (Q.B. 1957); p. 243: Cunningham stole a gas meter off the basement wall of his fiancé's house to sell it ( released noxious gas into adjoining apartment of his intended mother-in-law, partially asphyxiating her.

· Statute provided: "Whosoever shall unlawfully and maliciously administer…"
· Jury instruction: "malicious" = "wicked"
· Basically assigns strict liability to the result: Wrote appropriate MR out of analysis.
· Held: Conviction quashed, because jury should have been able to decide if D foresaw that removal of the gas meter would cause injury
· MR analysis under MPC: Cunningham did not have the purpose of asphyxiating his mother-in-law-to-be; did not know the gas would seep through; did not seem to be subjectively aware of a risk
· It's possible a reasonable person would have been aware of the risk of gas seepage from a torn-off meter
MPC: Cleans up MR; the thrust of the MPC is to punish morally culpable actors 

· Attempts usually punished as highly as completed crimes in MPC

MPC §2.02(2): Kinds of Culpability
· (a) Purposely: it is his conscious object to engage in conduct of that nature

· N.B.: the goal is for the result to obtain

· (b) Knowingly: he is aware that it is practically certain that his conduct will cause the result

· N.B.: practically certain a result will obtain w/o desiring that result

· §2.02(7): When knowing of something's existence is an element, "knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist."

· §2.02(8): A requirement of "wilfully" is "satisfied if a person acts knowingly"

· (c) Recklessly: he consciously disregards a substantial and unjustifiable risk
· The risk must be a "gross deviation from the standard of conduct that a law-abiding person would observe in the actor's situation"

· N.B.: Difference b/t "knowing" and "reckless" is the probability the result will happen ("practically certain" vs. "substantial and unjustifiable risk")

· (d) Negligently: he "should be aware of a substantial and unjustifiable risk"

· The risk is a "gross deviation from the standard of care that a reasonable person would observe in the actor's situation" 

· N.B.: NOT the tort standard – a gross deviation from reasonable care; criminal negligence

· N.B.: Difference b/t "reckless" and "negligence" is subjective awareness of the risk (or not)

· Negligence does not show personal moral culpability

· Some other jurisdictions adopt "ordinary negligence" (as in tort): State v. Hazelwood (Ala. 1997); p. 250: Captain of Exxon Valdez prosecuted, trial court adopted ordinary negligence standard for criminal negligence, Alaska Supreme Court reinstated original conviction (dissent believed gross negligence should still be standard – if not enough for punitive damages, not enough for jail time).

MPC §2.02 Defaults:

· (3) Default to recklessness when the law does not specify; An element with unspecified MR is satisfied with showing of P, K, or R.
· (4) All material elements have same MR "unless a contrary purpose plainly appears"

· (5) Hierarchy: A low MR is satisfied by a showing of higher MR
· From high to low: P(K(R(N
· (9) Ignorance no excuse: Knowledge, recklessness, or negligence of awareness of an element being illegal is not an element unless statute specifies otherwise
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	Purpose

	Accomplice
	Purpose
	Policy Punt
	Same as underlying offense (the one aided by the A&A, NOT the one committed by the principal –think undercover police officer)
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	Policy punt
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Establishing purpose from knowledge: (from People v. Lauria)
· 1. Special interest in the activity: 

· Charging more for the illegal activity; turning extra profit on a criminal venture

· Man who rents his room at inflated rate to a known prostitute was benefitting from the prostitution profits.

· No evidence Lauria benefited from the prostitution proceeds; He didn't over-charge for the prostitutes' message service.

· 2. When there is no legitimate use for the goods/services
· Ex: A private wire service that could only be used to trade illegal inside information

· Ex: Selling gun silencers – almost always illegal, used or illegal purposes

· Ex: Selling bank-vault-breaking device

· Lauria's phone service had plenty of legitimate uses beyond promoting prostitution

· 3. Volume of business in criminal matter grossly disproportionate to rest of person's business 

· See Direct Sales v. U.S.: Wholesaler of drugs convicted of conspiracy for selling narcotics (at great quantities and discounted prices) to people who resold them illegally. 

· 4. Selling particularly dangerous or controlled items
Reckless: Must show conscious awareness of a substantial and unjustifiable risk (from People v. Hall)

· 1. Substantial: Whether a "reasonably prudent person" would know of high magnitude of a risk. But in this case Hall is a trained skier and employee at Vail ( more likely to know the rules and standards.

· Personalized standard in this instance. 

· Hall's expertise might cut the other way: He knew the chances of an accident and correctly assessed them to be very low. 

· 2. Unjustifiable: ∆'s out-of-control skiing just for fun is NOT justifiable w/ risk of death. 

· Justifiable reasons: To avoid collision; someone w/o experience; ski patrol or paramedic

· 3. Conscious disregard: Very fact-specific inquiry of what ∆ knew of the magnitude of potential risks and the reasons ∆ took those risks; facts can cut in many directions. 

· A) If subjective awareness ( Reckless

· B) If NO subjective awareness ( Negligent

Strict Liability
· Imposing criminal sanction without any culpability.

· MR evidence becomes irrelevant, see statutory rape
· Guilty despite taking all the care in the world

· IF imposing SL: Recognize it may cast a wide net
· Recognize that prosecutorial discretion may be essential to mitigate harshness

· SL usually only imposed when act is:

· A regulatory offense

· Low-stigma

· Low-penalty

· Inherently dangerous activity

· Reasons for SL:

· Info-asymmetry between actors (see Dotterweich); harm in industrialization can be diffuse and hard to control, and the same with or without intent.

Presumption against S.L. standard:

Morissette v. United States (U.S. 1952)(J. Jackson); p. 284: Morrissette (D) took rusted bomb casings from an Air Force field and sold them for junk; convicted of knowingly converting government property.

· Trial court: Instructed jury that taking must be knowing, but the ownership need not be knowing
· Court of Appeals affirmed: took MR silence in statute to mean SL standard (as in tort)

· SCOTUS reversed: Long common-law history of intent in stealing crimes. Congress did not mean to exclude intent from the AC as to ownership of the bomb casings – D thought the casings had been abandoned. Refuses to apply SL standard. 

· Presumption of intent for all elements is just so inherent that it requires no statutory clarification.

Staples v. United States (U.S. 1994)(J. Thomas); p. 288: Staples convicted of violating the National Firearms Act for having an illegal machine gun, even though he did not know the gun had been converted from semi-automatic to fully automatic. 

· Statute as written: Strict liability (silent on MR); "firearm" = term of art meaning "machine gun"

· Government argued: SL should apply to Nat'l Firearms Act as a regulatory/public health statute

· Held: Must have MR of knowing: Interprets statute with common-law background, in which SL is disfavored

· Thomas holds guns are not inherently dangerous – having a gun alone does NOT put owner on notice of potential illegality

· Compares to Freed, in which SL upheld for hand grenades because they are inherently dangerous
· Thomas, strict textualist, reads in MR – shows strong presumption in favor of MR

· Felony punishment incompatible w/ public welfare offense
· Imposes clear statement rule on Congress when intending to impose SL

· Ginsburg concurrence: Gov't only regulates certain guns. The level of knowledge must be high enough to know that this particular gun is dangerous enough to be subject to regulation.

Exceptions to presumption against S.L. standard:

· U.S. v. Balint (U.S. 1922): D's indicted for violating Narcotic Act of 1914, selling derivatives of opium w/o the prescribed order form. D's argued the charge failed to allege that they knew they were selling prohibited drugs.

· Held: Proof of knowledge of selling drugs not required: The statute contemplated every drug-seller to take the responsibility to know that their drugs were not restricted. ( S.L. standard
· U.S. v. Dotterweich (U.S. 1943): Buffalo Pharmaceutical Company bought drugs from manufacturers and shipped them; twice the manufacturer's (and thus Buffalo's) drugs were mislabeled. Buffalo held liable for mislabeling even though they did not know the drugs were mislabeled ( SL imposed. 

· If an object is inherently dangerous (Freed hand grenades) (see Staples)

Strict liability and negligence are disfavored, but isolated elements of crimes might have these MRs.

· Ex.: "Anyone who knowingly throws another person off a structure more than 25 feet high shall be guilty of a felony.

· Act: throws (knowingly)

· AC: another person (knowingly)

· AC: off a structure (knowingly)

· AC: More than 25 feet high ( could say strict liability, since the actor's mental orientation to the exact height of the structure may be immaterial. 

· Otherwise, the defaults are all knowingly because one element is expressly ID'd that way

Attempt
· Two ways to create an attempt:

· 1. Criminal conduct is incomplete.

· Prosecute if missing element had the proper mental state and satisfied dangerous proximity or equivocatlity (common law) or substantial step (MPC). 

· 2. Criminal conduct is complete, but missing an element.

· Then see if the conduct had the proper mental state
Common law: Mens Rea 

Result: Intent

· Requires intent, which can be shown through high magnitude of risk OR explicit acts or words
· State v. Smallwood (Md. 1996): Smallwood convicted of assault w/ intent to murder his rape victims because he was aware he was HIV positive and warned to practice "safe sex"
· Held: No "specific intent" to cause death ( not assault w/ intent to murder (≠attempt murder)
· Determining "specific intent": 
· Magnitude of risk:

· Death by AIDS not a probable result of Smallwood's actions to same extent as firing a gun at someone's head ( lower magnitude of risk ( harder to infer specific intent
· If higher magnitude of risk (like pointing a gun at someone's head, State v. Raines) ( easier to infer specific intent
· Acts, conduct, words showing intent:

· No explicit words or specific actions showing intent to kill; did not lie about HIV status; 
· State v. Caine: Jabbed needle into another's arm shouting "I'll give you AIDS."
· Why require specific intent for attempts?
· Linguistic: To "attempt" to do something means "intending" to do it
· Moral: Someone who attempts to do a wrong is more culpable than those who do so recklessly or negligently
· Utilitarian: Intent shows that the action was likely followed by hurtful consequences
· Attempt requires specific intent (purpose) to produce the result, even if the completed offense would have a lower MR
· Jones v. State (Ind. 1997): ∆ shot at house full of people, killed one. HELD: Murder for person actually killed, not guilty of attempted murder for those not killed
· Murder does not require specific intent
· Attempted murder requires the specific intent to cause death
· (See also State v. Raines, shooting right at head, from Smallwood)
Act: Intent

Attendant Circumstances: MR of underlying offense

· Regina v. Khan (1990): ∆ guilty of attempted rape with only recklessness as to victim's consent. 

Common law: Actus Reus 

Dangerous Proximity Test

· ∆ is dangerously close to committing act or has taken last step possible (e.g. firing gun)

· State v. Rizzo (NY 1927): Rizzo et al. sought to rob a payroll person, and were apprehended before they found him, and the payroll person was absent from the scene
· Rizzo had purpose to rob the bank, but could not actually rob the payroll person

· Held: Rizzo was not in dangerous proximity to committing a crime. 

· Would have to be possible to commit a crime: the payroll person would have to be there.

· A bank robber is not guilty if searching for a bank they haven't found yet.

· See Commonwealth v. Bell (Mass. 2009): Person who agreed to have sex with a 4-year-old who didn't exist could not be convicted of attempted statutory rape

· Pros with dangerous proximity:

· Gives D plenty of time to change mind

· Avoids arresting innocent people

· Cons with dangerous proximity:

· Removes opportunity to repent past a certain point: 

· Once past the post, you are guilty; before the post, not guilty

· Effect on police: Requires officers to wait until actor is much further along with commission of a crime

·  Private offenses (child abuse, domestic violence, rape) all take place behind closed doors that would be difficult to catch at a "dangerously proximate" moment

· Attempted felony murder has been rejected by most jurisdictions

· Most jurisdictions allow attempted voluntary manslaughter
· But attempted involuntary manslaughter is a contradiction in terms.

Equivocality Test (Res Ipsa Loquitor)

· Requires an act that bespeaks the criminal intent

· Not how far ∆ has gone, but how much acts show intent

· Evidence of requisite mental state is not enough absent acts that speak directly to purpose

· Example: Buying a box of matches does not give rise to an inference of criminal intent. 
BUT, lighting a match in the haystack of a barn is enough to infer intent.

· People v. Miller (1935); p. 625: Miller threatened to kill Jeans, walked straight toward him with a rifle, loaded it, but never raised the rifle. He was tackled and arrested.

· Held: Conviction overturned: "the conduct of the defendant, consisting merely of acts of preparation, has never ceased to be equivocal; and this is necessarily so, irrespective of his declared intent."

· Cons:

· It's easy to fake an "innocent" act that is actually done with criminal intent

· I.e., pretending to light a pipe near a haystack when really the intent is to dropt he match into the stack and start a fire. 

McQuirter v. State  (p. 623): No act was required, could infer guilt from social norms

· Shows the problem with not having a clear act requirement!

Substantive crimes of preparation
· Burglary: At common law, defined as breaking into a dwelling at night and entering with intent to commit a felony inside. 

· Otherwise, a person caught breaking and entering could not be found guilty of the attempted felony inside because they had not yet reached the scene to commit the felony

· Assault: Often defined as an attempt to commit a battery

· Unlawful attempt + present ability to commit violent injury on another

MPC: Mens Rea
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MPC §5.01
1) A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

a. Purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believed them to be; or

b. when causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or

c. Purposefully does or omits to do anything which under the circumstances as he believes them to be, is an act or omission constituting a substantial step
Exceptions: 

· Reckless crimes: Cannot attempt a reckless crime ( MPC requires purpose for conduct and result

MPC: Actus Reus

Substantial Step Test: MPC §5.01(1)(c)
· ∆ must take a substantial step that is strongly corroborative of the firmness of criminal intent

· U.S. v. Jackson (2d Cir. 1977): Jackson et al. planned two bank robberies. On June 14, loaded up all materials to rob, but decided not to go through with it. On June 21, planning to go through with it again.

· Held: Convictions on attempted robbery affirmed. 

· Rationale: ∆'s actions constituted a substantial step toward commission [AR] and acted with the culpability otherwise required for commission of the crime [MR]

· Substantial step broadens liability from earlier dangerous proximity and equivocality tests.

· Focus becomes what ∆ has done rather than what they will do
· Easier to prove guilt than equivocality, because acts do not themselves need to bespeak intent

· 5.01(2): "strongly corroborative" includes (but is not limited to):

· (a) Lying in wait; (b) enticing victim to go to the place contemplated; (c) reconnoitering to the contemplated place for commission; (d) unlawful entry of enclosure where crime is contemplated; (e) possession of materials specially designed for use in contemplated crime OR that can serve no lawful purpose; (f) possession of materials for the crime, at or near the place contemplated, that can serve no lawful purpose; (g) soliciting an innocent agent to engage in conduct constituting an element of the crime.

Defense to attempt: Abandonment 
· If you fell short of causing the harm, you can show that you desisted by completely and voluntarily abandoning the attempt (not available at common law)

· MPC 5.01(4) Affirmative Defense to Attempt: Renunciation (not available under common law)

A person is NOT guilty of attempt if:

· (1) He abandons his effort to commit the crime or prevents it from being committed, AND

· (2) His conduct manifests a complete and voluntary renunciation of his criminal purpose


· Not voluntary if it is partially or wholly motivated by “circumstances, not present or apparent at the inception of the actor’s course of conduct, that increase the probability of detection or apprehension or that make more difficult the accomplishment of the criminal purpose.”

· Not complete if it is “wholly or partly motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim."

Punishments for attempt:

· Common law: A misdemeanor (no harm resulted)

· Gruber: No need for remedial requirements when no actual harm has been caused. Punish attempts lighter than actual harm.

· Stephen: Both actual harm and attempt come from the same cause, although one had the bad luck to hit the target and the other had the fortune to miss. A "natural public feeling" justifies punishing actual harm greater than attempt. 

· Some statutes: Half the punishment of completed crime

· MPC: Exact same as completed crime

· Rationale: The thing to be punished is the individual culpable intent: The person still intended to cause the same harm, but was only somehow foiled. 

· Exception: 1st degree felonies or capital crimes

· Rationale: The super-high deterrence of extreme punishments are not necessary for attempts. If the attempt happened, the person has already not been deterred, so punish slightly less harshly under different purposes (retribution, incapacitation, rehabilitation)

· H.L.A. Hart: Punishing attempt and successful harm differently conflicts with fundamental principles of justice, treating two people differently for merely fortuitous circumstances.

· Morse: Don't leave punishment up to a lottery: treat attempt and actual harm the same

· Feinberg: Proportionality should not be based on an offender's luck, but on his/her moral blameworthiness.

Accomplice Liability (Complicity)

· A theory of liability (like attempt) attached to a substantive offense; a way of committing the substantive crime.

Principal = The actor who does the act, causes the result directly

Accomplice (aider and abettor) = Aids the commission of the crime, but is not the one who acts
· NOTE: The principal might be the least culpable–not about who is evil-est. Simply the one who acts.

· Ex.: Intending to kill C, A asks B to remove a manhole cover. B knows of a risk that someone might come along, but removes the cover anyway without intent to kill.

· A = accomplice, more culpable

· B = principal

Basics:

· Common law
· An accomplice could not be convicted of a crime worse than was committed by the principal.

· Regina v. Richards (1974 Q.B.): Isabelle Richards hired two men to beat up her husband. The men tried but the husband escaped, and the two men were acquitted of felony charges but convicted of misdemeanors.

· Held: Mrs. Richards cannot be convicted of the felony; conviction reversed

· If principal doesn't actually commit crime ( NO accomplice liability 

· The point was to punish actual harm
· Different categories (accomplice, accessory before the fact, aider) all the same now

· NOTE: Accessory after the fact cannot be an accomplice – entered after commission

· MPC

· Decouples principal and aider. MPC §2.06(7): Accomplice can be convicted separate from any action taken w/r/t principal. 
· Possible for principal to be more culpable than aider

· Moore v. Lowe (W. Va. 1935): Enraged wife hired hitman to kill husband. 
· Principal: Hitman convicted of murder
· Accomplice: Wife convicted of lesser manslaughter 
· Possible for principal to be less culpable than aider

· Principal Othello: Killed Desdemona in fit of rage ( voluntary manslaughter
· Aider Iago: Purposely aimed to have Desdemona killed ( murder
· Ask what crime would have been committed if aid had been successful. 
Common law: Actus Reus
Point-of-fact aid can be very slight
· Wilcox v. Jeffery (Eng. 1951): Wilcox charged, convicted of A&A jazz musician Hawkins' crime of performing in the UK as an alien. 
· It was enough that Wilcox knew Hawkins was playing illegally, went anyway, and did not protest. 
· **Mens rea does a lot of the work of making the act sufficient
Must have requisite purpose AND conduct to convict.
· Hicks v. United States (1893); p. 661: Hicks convicted of accomplice to murder when Rowe killed Colvard. Held: Conviction overturned for two jury mistakes:

· 1. Acts alone not enough without purpose: Hicks spoke words that may have had the effect of encouraging Rowe, but unless shown that he intended to encourage Rowe, no liability

· 2. Purpose alone not enough without act: Jury instruction that "if Hicks was actually present…for the purpose of either aiding, abetting…and that, as a matter of fact, he did not do [anything]" was wrong
· If evidence of preconcert, then presence at the time would be enough.

· But there was no evidence of preconcert: Rowe could not have known of Hicks' support, and mere presence is not an act.

· Mere presence w/ silent hope (no accomplice) vs. mere presence w/ prior agreement (accomplice)

· Act can be small (e.g., clapping), doesn’t even have to influence outcome, but it has to exist

Emboldening requires preconcert
· Hicks (1893): W/o evidence of preconcert, Hicks' mere presence as Rowe killed Colvard not enough

· Tally (Ala. 1894): Judge Tally stopped a telegram to Ross that would have warned him of danger from the Skeltons. The Skeltons were not aware of Tally's aid (no preconcert), so they were not emboldened.

· Wilcox (Eng. 1951): If Wilcox was accidentally at Hawkins' concert, he would not have been guilty of aiding and abetting Hawkins' crime of performing as an alien. 

· But, Wilcox knew Hawkins was playing illegally ( evidence of his purpose to embolden; thus, his presence enough to count as evidence.

· The only act he did was pay for his ticket, not boo, and write a laudatory article.

Point-of-fact aid does not require preconcert
· Tally (Ala. 1894): Tally actually stopped the telegram reaching Ross, which deprived Ross of "a single chance of life" ( guilty of complicity.

Luparello Doctrine: Result from Natural and Probable Consequences of Actions

· W/o purpose, accomplice can still be liable for a higher MR offense if the crime they aided and abetted was the "natural and probable consequence" of their action.

· Disregards the MR of the aider w/r/t the result element

· Goes beyond the MPC

· People v. Luparello (Cal. App. 4th 1987): Luparello asked friends to get information from Mark Martin "at any cost"; friend "laid in wait" and killed Martin. Luperallo convicted of 1t-degree murder.

· Held: Conviction affirmed

· Under MPC/common law: Luparello neither intended to kill Martin nor was substantially certain he would be killed; Would only be guilty of accomplice to unintentional homicide
· Under Luparello doctrine: Luparello put events in motion that "naturally, probably, and foreseeably" led to the result of Martin's death. 

· Concurrence disagrees: Conviction marks someone as having the same intent as the principal, which Luparello did not have. The idea of convicting for "reasonably foreseeable" consequences dramatically expands liability. Punishment should be proportional  to actor's culpable mental state.

· Roy v. U.S. (D.C. Ct. App. 1995): N+P consequences = "what may reasonably ensue", 
NOT "what might conceivably happen
· A paid informant asked Roy to buy a gun, Roy referred informant to Ross, who unexpectedly robbed informant at gunpoint. Held: Roy's conviction of accomplice to robbery reversed.

· Determination of "natural & probable consequences" must be what reasonably might happen.

· Ross's attack was completely unexpected and unforeseeable to Roy

Mens Rea of complicity
MPC Scheme of Mens Rea: Always use this when dealing with complicity:
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Mens Rea of Act: Purpose
· Hicks v. United States (1893); p. 661: Hicks convicted of accomplice to murder when Rowe killed Colvard. Held: Conviction overturned for two jury mistakes:

· 1. Acts alone not enough without purpose: Hicks spoke words that may have had the effect of encouraging Rowe, but unless shown that he intended to encourage Rowe, no liability

· State v. Gladstone (Wash. 1970); p. 664: ∆ directed Thomson, a hired informant, to purchase drugs from Kent, which Thompson did. ∆ charged with aiding Kent's sale of marijuana. 

· Held: Not guilty, ∆ did not have the purpose to help Kent sell marijuana. 

· No evidence showed purpose: ∆ did not communicate with Kent, did not profit from the sale.

· ∆ probably had knowledge that sale would occur, but it was not his conscious object. 

· MPC always requires purpose
· If someone knew that another would commit a serious offense, but it was not their conscious object to commit that offense, the person could not be convicted under the MPC

· Wanted to avoid encouraging vigilantism, disrupting businesses (the vendor who knows his sale might be used for a crime); avoid imposing affirmative duties on people lest they be mistaken for accomplices.

· Other jurisdictions differ:
· Criminal Facilitation, NY Penal Law 115.00: Separate crime allowing lower mental states to trigger liability: "A person is guilty of criminal facilitation in the second degree when, believing it probable that he is rendering aid to a person who intends to commit a class A felony…"

· MPC rejected lowering MR for more serious offenses
· Contra U.S. v. Fountain, in which ∆ Gometz revealed a knife to a struggling fellow prisoner, who grabbed it to kill a guard. 

· Held (Posner): It was enough that Gometz knew a killing would happen. Cited Lauria.
· Rationale: More important to deter more serious crimes with greater liability.

Mens Rea of Result: Underlying Offense
MPC §2.06(4): For result element, a person is an accomplice when "he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense."

If the result element of the underlying offense is negligence ( Accomplice = negligence

· [THIS IS A CONFUSING COMMON LAW CASE] State v. McVay (R.I. 1926): ∆ Kelley charged with involuntary manslaughter, after his employees recklessly allowed steam to build up in steamship, causing an explosion with many deaths.

· Held: Kelley can be charged with involuntary manslaughter

· *MR of result in involuntary manslaughter = negligence
· Kelley found to have acted with gross negligence
· Therefore, Kelley's MR was the same as the underlying result ( charged as accomplice.

· Strange linguistically, but true! Kelley could aid an unintentional killing ( same MR as offense.

If result is recklessness ( accomplice = reckless

· Commonwealth v. Roebuck (Pa. 2011); p. 675: ∆ and principal lured victim to apartment complex, principal shot victim, ∆ did not intend for victim to be killed.

· Held: ∆ guilty of accomplice to 3rd-degree murder (unintentional homicide) because he acted with recklessness, the same MR as the underlying offense

· Quotes from MPC §2.06 to reach conclusion.

Mens Rea of Attendant Circumstances: Policy Punt

· MPC deliberately leaves it ambiguous for policy purposes

· Let the policy of the substantive offense control

· Figure out whether the MR should match the underlying offense, default to purpose, or something else

· Make policy arguments

Renunciation of complicity

· MPC §2.06(5)(c): Not an accomplice if he terminates complicity prior to commission, and:

· (i) wholly deprives it of effectiveness in the commission, or
· (ii) gives timely warning to the law enforcement authorities or otherwise makes proper effort to prevent commission

· Difference between attempt abandonment and accomplice renunciation:

· Renunciation requires reporting to authorities; abandonment does not.

Attempts to Aid & Abet

Liability for Aiders: 


**Don't forget: There can be complicity liability for omissions as well.**



The rules are the same: Omissions are unlawful when they breach a duty owed. 

If aid IS delivered and:

· 1.  Principal completes the crime (or completes and attempt)

· Common law: Liability for both Principal and Aider

· If Aider attempted to aid crime A, but Principal commits crime B, Aider would be liable for aiding crime B, not A.

· MPC: Liability for both Principal and Aider

· §2.06(2)(c): "he is an accomplice of another person"

· Emboldening by Aider is enough for liability ( typically requires preconcert (Hicks)

· 2. Principal doesn't complete the crime

· Common law: No liability for Principal or Aider (no harm)

· Regina v. Richards (1974 Q.B.): Isabelle Richards hired two men to beat up her husband. The men tried but the husband escaped, and the two men were acquitted of felony charges but convicted of misdemeanors.

· Held: Mrs. Richards cannot be convicted of the felony; conviction reversed

· MPC: Liability for Aider: Aiding an attempted crime
· §2.06 + §5.01(3): "A person who engages in conduct designed to aid another to commit a crime which would establish his complicity under Section 2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime."

If aid IS NOT delivered and:

· 1. Principal completes the crime, but aid was thwarted/not delivered to principal

· Common law: No crime

· If the aid is really not delivered, the common law would not assess liability for complicity

· MPC: Liable as an accomplice to the completed crime, UNLESS aid was not enough

· §2.06(3)(a)(ii): A person is an accomplice if with purpose of facilitating commission he "aids or agrees or attempts to aid such person in planning or committing it"

· §2.06(7): Aider can be convicted even if Principal is not

· If AR is so insubstantial that nothing really can be shown (see Hicks) ( no liability

· All MR w/o AR is not enough under MPC.

· 2. Principal doesn't complete the crime (completion includes completed attempt)

· Common law: No crime.

· If principal not convicted, aider not convicted

· If harm never occurred, neither principal nor aider would be convicted

· MPC: Either liable OR not liable depending on circumstances 

· §5.01(3): Aider could be liable for attempt although underlying offense not committed

· If AR is so insubstantial that nothing really can be shown (see Hicks) ( no liability

· §5.03: If preconcert, criminal conspiracy: If all the Aider did was to agree or encourage criminal activity, only conspiracy would count.

· §2.06(3)(a)(ii): "attempts to aid" only operative if the underlying offense is committed

Attempts to Aid in Table Form:

	· 
	· A&A Aids (executed or Communicated)
	· A&A aid thwarted, incomplete, not received

	· Principal commits crime (Including a complete ATTEMPT)
	· A. A&A guilty of aiding crime: classic case of aiding and abetting

· Under CL: Liability for both actor and aider

· MPC: Same as CL, citing to §2.06
	· B. 

· Under CL: No crime, because the aid did not help crime. 

· Under MPC: Liable for the crime, §2.06(3)(a)(ii): (Attempts to aid); §2.06(7)  (does not matter whether principal is convicted)

· [Attempted] aiding of an attempted crime. 

	· Principal does not commit crime (does nothing, or falls short of attempt)
	· C. 

· CL: NO CRIME

· MPC: 2.06 and 5.01(3)

· Aiding and Abetting the attempted crime. 
	· D. 

· CL: NO CRIME

· MPC: 5.01(3)

· [Attempted] Aiding and Abetting an attempted crime.


Conspiracy

· Like complicity, conspiracy is group liability

· Those charged can be convicted of crimes committed by other members of the group

· NOTE: conspiracy is a substantive offense on its own.  

· [Whereas attempt and accomplice are theories of liability that attach to a substantive offense]

· Can come dangerously close to punishing for thoughts: Mere agreement to commit a crime

· In a statute: Could be as little as [principal crime] + "or conspires to do so"

· Punishment:

· Most jurisdictions peg conspiracy sentences to be less than the sentence for the object crime

· MPC §5.01 + 1/3 of States: Conspiracy punished the same as the object crime (like attempt)

· Minority of jurisdictions: Conspiracy graded entirely separate from object crime, and can lead to longer sentence than available for the object crime. 

· Critiques of conspiracy: J. Jackson concurrence in Krulewitch v. U.S. (1949)

· Can be unmoored from fairness, leading to longer sentence than underlying crime

· Can be prosecuted in any jx of any member – allows prosecutors to forum shop
· Spillover effects to jury: Conspiracy can taint and confuse jury deliberations, painting a relatively innocent member of the conspiracy as just as bad as the most culpable

· Remedy by jury instruction an "unmitigated fiction" (J. Jackson)

· MPC §5.03. Criminal Conspiracy
· ∆ guilty of conspiracy if with purpose of promoting crime, he agrees to commit crime or attempt, OR agrees to aid someone in committing crime

· (2) Scope: A conspires with B, and A knows B conspired with C ( A is in conspiracy with C (whether or not A knows C's identity)

· (3) Person conspiring to commit multiple crimes w/ same agreement is guilty only of one conspiracy
· (5) Overt act required except for most serious crimes

· (6) Renunciation: Affirmative defense if actor thwarts the success of the conspiracy under circumstances constituting a complete and voluntary renunciation of criminal purpose

· (7) Duration: Conspiracy is terminated when the crime is committed OR when conspiracy is abandoned
· Abandoned when no overt act is committed by ∆ or any other conspirator AND 

· One person may abandon if he advises co-conspirators of his abandonment OR informs law enforcement of the conspiracy

Actus Reus of Conspiracy
· AR of conspiracy is agreement. 

· Tacit agreement is usually enough

· Interstate Circuit v. U.S. (U.S. 1939); p. 707: Movie distributors independently struck deals with large theaters to control the market. All theaters were aware the others were involved in the same deal. Letter to each distributor listed all competitors on it. 

· Held: Conspiracy

· Rationale: All ∆s knew the others were being solicited; All ∆s stood to make more money by controlling prices; such coordinated action among all 8 is unexplained otherwise; each agreed to limit their sales to control prices. 

· UPSHOT: It does not matter if there is no explicit agreement, or that all conspirators did not join at the same time. 

· Risks of allowing tacit agreement to be a crime:

· May trap individuals actually acting independently together in criminal liability

· But set this liability to discourage criminal concert of action
Overt Act Requirement
· At common law, overt act NOT required 

· Mulcahy v. The Queen (1868); 711: Rejected "overt act" requirement; So long as there is agreement to carry out a crime, it is indictable – but this agreement is further than merely intending to agree.

· It reduces to absurdity to say that "procuring a single stand of arms should be a sufficient overt act to make the disloyal design indictable, and that conspiring with a thousand men to enlist should not."

· Most U.S. jurisdictions require "overt act"
· Intention is not enough; must do something toward effecting the object of a conspiracy.

· Very low AR requirement

· Does NOT need to be illegal

· Does NOT need to be a "substantial step"

· Merely something implementing the intent in the world

· In Federal Law, even if statute does not contain an overt act requirement, courts will read it in
· MPC §5.03(5): Requires overt act for conspiracy, except for the most serious crimes
· The overt act can be done by the indicted conspirator OR a co-conspirator.

Mens Rea of Conspiracy
Common law: Corrupt motive
· The Powell doctrine held that for conspiracy to be criminal, the conspirators had to have "corrupt" motive – intention to commit acts known to be wrongful
· Ex: Election judges agree to tally votes before voting ends, but do so in good faith (only one candidate on the ballot) and without knowing the action is illegal. 

· Under "corrupt motive" – no conviction

· Powell doctrine has been widely criticized, rejected by MPC. 

Pinkerton liability for Substantive Acts in furtherance of conspiracy:

· Pinkerton v. US (∆ liable for bro’s fraud even though only took part in planning, was in prison for part of it)

· Any co-conspirator is liable for any substantive act by any other so long as the act was done in furtherance of the conspiracy (must be reasonably foreseeable w/in intended scope of conspiracy)

· Once in a conspiracy, no need to prove ∆'s MR or AR for the substantive crime. The conspiracy makes ∆ liable for substantive offense. 

· Different from accomplice liability (where must show ∆'s MR and AR as to the particular substantive crime)

Bridges liability for reasonably foreseeable crimes outside scope of conspiracy 
· State v. Bridges (N.J. 1993): ∆s brought guns to a party w/ conspiracy to commit assault. Shooting started, ∆'s friend killed 1. ∆ convicted of substantive crime of murder.

· Held: Conviction affirmed

· A co-conspirator is liable for any substantive acts outside the scope of the conspiracy that are reasonably foreseeable as the necessary or natural consequences of the conspiracy
· Similar to Luparello doctrine in accomplice liability.

· The murder that occurred did not further the conspiracy of the assault (necessary under Pinkerton) but was the natural and probable consequence (like Luparello)

· U.S. v. Alvarez (11th Cir. 1985); 732: Alvarez and Simon actually murder BATF agent during drug shootout; Portal (lookout), Concepcion (introduced agents to Alvarez, there when shootout started), and Hernandez (hotel manager, let transactions occur, translated) convicted second-degree murder.

· Held: Convictions affirmed under Pinkerton liability, even though murders committed were not w/in scope of original conspiracy (drug sale)
· Rationale: ∆s 1) did conspire to sell large quantities of drugs and 2) were aware that some members were armed and that deadly force would be used if necessary.

· Pinkerton liability might be negated by a ∆’s minor role in the conspiracy or a lack of knowledge about the unintended substantive offense

MPC MR for conspiracy:

	Theory
	Act
	AC
	Result

	Conspiracy
	Purpose
	Policy punt
	Purpose


PURPOSE for the ACT of conspiracy

· People v. Lauria (Cal. Dist. Ct. App. 1967); 713

· Lauria ran phone message service, knew that some of the clients were prostitutes (had even slept with one), accused of conspiracy to commit prostitution
· Held: Indictment set aside; indictment failed to show purpose to commit prostitution
Establishing purpose from knowledge: (from People v. Lauria)
· 1. Special interest in the activity: 

· Charging more for the illegal activity; turning extra profit on a criminal venture

· Man who rents his room at inflated rate to a known prostitute was benefitting from the prostitution profits.

· No evidence Lauria benefited from the prostitution proceeds; He didn't over-charge for the prostitutes' message service.

· 2. When there is no legitimate use for the goods/services
· Ex: A private wire service that could only be used to trade illegal inside information

· Ex: Selling gun silencers – almost always illegal, used or illegal purposes

· Ex: Selling bank-vault-breaking device

· Lauria's phone service had plenty of legitimate uses beyond promoting prostitution

· 3. Volume of business in criminal matter grossly disproportionate to rest of person's business 

· See Direct Sales v. U.S.: Wholesaler of drugs convicted of conspiracy for selling narcotics (at great quantities and discounted prices) to people who resold them illegally. 

· 4. Selling particularly dangerous or controlled items
POLICY PUNT for AC of Conspiracy

· Make a case for what awareness the conspirator would need to have as to the attendant circumstances of the object crime. 
· If object crime has a strict liability element (like being within 1000 feet of a school), and the conspirator, while purposely conspiring to sell drugs, did not know the sale would happen near a school (and was not selling to children), might want to raise the MR for the AC of near a school.
Renouncing Conspiracy/Defenses (only MPC)

· Abandonment: MPC §5.03(7)(b)
· If no member of the conspiracy engages in any acts to further the conspiracy for as long as the statute of limitations (statute of limitations can be long like 10 years), presumed abandoned

· Any act by anyone in the conspiracy restarts the clock.

· Withdrawal: MPC §5.03(7)(c)
· If a conspirator advises people co-conspirators of intention to leave, or informs law enforcement. DEFENSE has the burden of proving this.

· This starts the clock on your statute of limitations, so if you get through statute of limitations without being charged you are relieved of liability for conspiracy

· Still liable for the original conspiracy, or for Pinkerton liability while still in conspiracy if substantive offenses committed in furtherance of the conspiracy.

· DOES relieve liability of Pinkerton offenses after withdrawal

· Renunciation: MPC §5.03(6)
· Requires that you thwart the success of the conspiracy. Must be completely voluntary (not because cops found out).

· Complete defense for conspiracy

Scope of Conspiracy [NOT REALLY RESPONSIBLE FOR THIS]
· Hub and spokes: Kotteakos; 741: 

· U.S. only showed that each conspirator had a relationship with Simon Brown to violate provisions of the National Housing Act, but no actor knew of Brown's conspiracies w/ others

· HELD: MUTLIPLE conspiracies, not one big conspiracy

· But if you know the "hub" is engaged in regular illegal activity w/ others ( conspiracy

· Anderson; 743: ∆ referred woman to doctor for illegal abortions, convicted of illegal abortions referred by others. ( ∆ knew doctor was in regular abortion business, so conspiracy can be inferred. 

· Link and chain: Bruno; 743:

· At least three separate conspiracies (smugglers and middlemen, middlemen and two separate groups of retailers)

· If acts are interdependent, then liable for all parts of the conspiracy

· Conspirators at one end know that the unlawful business wouldn’t, and couldn’t, stop w/ their buyers, and those at the other end knew it hadn’t begun w/ their sellers (e.g., narcotics)

· Borelli: the links of a narcotics conspiracy are inextricably related to one another—each depends for his own success on the performance of all the others BUT may not realize there are other people in parallel (e.g. chain may also have elements of the hub-spokes model)

· Knowledge of a conspiracy is distinct from joining a conspiracy (e.g. anyone who sells large quantities of drugs knows that they will be resold, but doesn’t necessarily mean he’s involved in it) (Torres-Ramirez)
Causation

*Only applies with a result element.

· Causation does less work in criminal law than in torts because the focus in criminal is more on subjective culpability. 

· All about framing: Keep retributive impulse in mind; can be quite flexible based on culpability.

· Like AR and MR, causation limits liability, but can be quite policy driven

· People v. Stamp (1969), 493, Obese, 60-yr-old, stressed-out V died of heart attack after robbery
· Take your victim as you find him!
· Felony-murder doctrine is not limited to those deaths which are foreseeable
But For
NOT sole cause; Causal chain not clearly broken by intervening "but for" cause

· People v. Arzon (NY Sup. 1978), 577: ∆ set fire to couch, firemen came, a different fire trapped firemen and one died. ∆ still labeled a "sufficiently direct cause" (and need not be "exclusive" cause)

· Without the second fire, fireman might not have died. Causal link not broken. 

· Arzon was "an indispensible link" in the chain of causation. 

Proximate cause can be very attenuated
· People v. Acosta (Ct.App.Cal.4th 1991); 572: Car chase charged w/ deaths in police copter crash

· Held: Acosta both but for and proximate cause of the crash (but conviction reversed on MR)

· Rationale: Even though the test was whether the crash foreseeable, the actual crash here is quite unforeseeable

· The chaos of a high-speed chase can make almost any death related to it "foreseeable"

· Proximate cause even though no examples of car chases leading to copter crashes

· People v. Warner-Lambert Co. (no liability for explosive in the chewing gum factory)
· This can be distinguished from Arzon because (1) it is unclear how the fire started and it is very difficult to hold someone criminally liable if you can’t establish proximate cause (2) ∆ was guilty of an omission, not an act (different from setting a fire, or chasing people with bats (Kern)
· No specific triggering event identified at trial
· Seems difficult to square this with Coconut Grove case, but in that instance the cause of the fire was both known and foreseeable
Intervening human action

· Ordinarily, subsequent human action from ∆'s conduct will break ∆'s causal chain. 
· Commonwealth v. Root (∆ challenged to drag race, challenger killed while attempting to pass ∆)
· Clear but-for causation and foreseeability but no liability bc ∆’s conduct wasn’t the direct cause due to decedent’s autonomous culpable choice to engage in the risky behavior
· But, some encompassing events can be all one "cause"
· Stephenson v. State (KKK guy abducts woman and she tries to poison herself)
· Although victim bought tablets and took them without knowledge of ∆ (intervening human cause), the court treats the whole affair as a single transaction and says that even though the ∆ wasn’t physically present, he was overwhelmingly in control of her to the point that she wasn’t acting of her own free will
Medical Malpractice
· Typically does not break causal chain unless medical care is grossly negligent. Mere negligent care does not break the chain.
· If ∆ inflicts nonfatal wound that becomes fatal through ordinary med. negligence, ∆ is liable
Causation Hypos
· Burns hits Homer, inflicting nonfatal wound. Dr's treatment inadequate, Homer dies.

· As long as treatment not grossly negligent, Burns is liable
· Burns hits Homer w/ nonfatal wound. Dr. treats, then falls in love with Marge and kills Homer.

· Burns not liable: Intervening human action severed causal chain. Not foreseeable to Burns.

· Burns hits Homer w/ nonfatal wound. Dr. lets Homer sit in waiting room for 16 hours, Homer dies

· Dr's gross negligence severed Burns' causal chain. 

· Is Dr. liable for Homer's Death?

· ONLY IF duty to care for Homer (otherwise no omission liability)

· The more Homer exhibits autonomous action, the less likely that another party (Dr, hospital) would be liable for his death. If Home appears secluded and helpless, more likely another party could be liable.

· Burns hits Homer w/ nonfatal wound; Homer contracts a rare disease and dies

· Take your victim as you find him. Burns liable.
· Burns tries to hit Homer, but hits Marge instead when Homer turns away

· Transferred intent (common law); MPC 2.03(2)(a), (3)(a). Burns' intent to hit Homer is transferred to injury to Marge. 

Self Defense (Justification)

Standard for self-defense

People v. Peterson (D.C.Cir 1973), 818:

· An actual or apparent threat 

· that force is immediate and unlawful, and 

· ∆ honestly believes and 

· belief is objectively reasonable in light of surrounding circumstances, and 

· necessary to save himself. 

Use of deadly force only in response to deadly threat (death or SBI [hospital for two days])

· May use non-deadly force in response to non-deadly threat, and in response to deadly threat
· May NOT use deadly force in response to non-deadly threat
· Shooting directly at a person is always deadly force.
Self defense justifies execution w/o due process

MPC §3.04: Use of force justifiable as self-defense when actor believes force is immediately necessary to purpose of protecting himself against unlawful force by another. 

· Not justifiable for resisting arrest which actor knows is being made by a peace officer, even if arrest is unlawful, or to resist force used under a claim of right to protect one’s property

Deadly force is not justifiable unless actor believes such force necessary to protect against death, serious bodily harm, kidnapping, or rape

· Deadly force not justified if actor is first aggressor or can retreat with complete safety (but no obligation to retreat in one's home or place of work)

MPC §3.09: No SD for erroneous belief based on ignorance or mistake of law

· If actor acts with honest but unreasonable belief recklessly or negligently formed, self-defense justification is not available in prosecution for an offense in which recklessness or negligence suffices for culpability.

· E.g., if your honestly held belief was reckless, then you’re liable for reckless homicide

Reasonableness Test:

Whether belief of imminent threat was "reasonable for person in ∆'s situation"

· Characteristics taken into account for reasonableness in ∆'s situation:
· 1. Prior experiences (Goetz' past robbery relevant)

· 2. Physical attributes of people involved (including ∆)

· 3. Relevant knowledge ∆ has about supposed aggressor

· Not: RACE

Mistaken belief: 

· A reasonable, honestly held belief will afford SD, even if mistaken
· Turns on reasonableness of the belief. 

· Judge can keep patently unreasonable belief from jury

· An unreasonable, but honestly held belief will NOT afford perfect SD, but reduce ∆'s liability to crimes done with same MR as the unreasonable belief

· E.g. A person who killed out of negligently formed belief only guilty of negligent homicide
· Imperfect self-defense: Several states mitigate from murder to voluntary manslaughter

· A dishonest belief = NO SD

Limbic system: (p. 828)

· The body may not allow for reasonable reflecting under threat of death or serious bodily harm

People v. Goetz (NY 1986), 819

· Legal question: Whether Goetz "reasonably believed" teenagers were a) about to use deadly force OR b) about to commit robbery (NY law allowing SD for kidnapping, rape, forcible sodomy, robbery)

· Prosecutor instruction: Whether Goetz' conduct was that of "a reasonable man in the ∆'s situation"

· App. Div. used subjective standard, whether he reasonably believes

· Held: Standard is objective in ∆'s situation, indictment reinstated

· Characteristics taken into account for ∆'s situation:
· 1. Prior experiences (Goetz' past robbery relevant)

· 2. Physical attributes of people involved (including ∆)

· 3. Relevant knowledge ∆ has about supposed aggressor

· Missing: RACE

· Procedural posture: Reviewing dismissal of grand jury indictment on grounds GJ was given erroneous instructions by prosecutor

· Facts: Goetz carried unlicensed pistol on NY subway. One of four black teenagers asks Goetz for $5. Goetz, based on previous interaction, believed he would be "maimed," although knowing teenagers were not armed. Goetz, with purpose to murder (his own testimony), planned and fired four times, then found another teenager, fired, and severed his spinal cord. 

· Role of Race:
· Not mentioned in the Court of Appeals decision, but the most salient feature of the case

· Forced question of whether a "reasonable" belief of threat can be formed by the race of the "aggressor"

· Jody Armour (826)

· The law crediting a belief in racial danger would only work if reasonableness equated with typicality. But reasonableness is beyond typicality.

Imminence

State v. Norman (N.C. 1989), 848: ∆ kills husband after remove baby, returning w/ pistol, husband reclining

· ∆'s relationship with abusive husband included frequent beatings/threats for years. Police refused to arrest husband day before killing b/c ∆ did not want to file a complaint. 

· Held: No imminent threat to her life; Conviction upheld for voluntary manslaughter.

· No perfect SD: A threat of SBI or death not imminent; the most she could have expected was another beating. Her belief was not reasonable.

· No imperfect SD defined in this case as V who makes non-deadly threat and ∆ who escalates (more typically, imperfect is an unreasonable but honestly held belief)

· Responses to Norman:
· 1. Sustained abuse is akin to a threat of death

· 2. ∆ never faced threat of actual death

· Disagreements abound about how to view this. 

MPC relaxes to "immediately necessary" 

Battered Woman Syndrome

State v. Kelly (NJ 1984), 832: Issue whether trial improperly excluded testimony on BWS.

· ∆ wants BWS testimony to show her credibility on a) imminence and b) nature (deadly) of threat

· BWS would show why ∆ had not left her husband earlier

· NOT about her reasonable fear: lowering standard of reasonableness could invite strategic behavior

· BWS would also establish sympathy with jury

· SD not immediately applicable b/c husband was not armed, scuffle happened in public, past beatings had never endangered ∆'s life. 

· Held: BWS evidence can be admitted to bear on why ∆ did not leave husband. 

· If battered woman hires 3rd party to kill husband ( liable for murder
· Though this could go both ways: Hiring another could show helplessness, or planning
Pros of imminence:

· Keep justification for killing very closely circumscribed

· Extending beyond imminent danger would allow many to evade punishment for killing

Cons of imminence:

· If you know you're going to be in danger at some point, but are not currently in immediate peril, you have to wait until you are in peril to claim the defense (State v. Schroeder, inmate stabbed roommate who had threatened violence at some point)

· Joan Krause, "a sleeping abuser is merely seconds away from being an awakened abuser."

Killing Innocent 3rd Parties
· Common law: Full self defense if, acting in justified self-defense, ∆ kills innocent bystander

· MPC §3.09(3): If lawfully acting in self-defense, but negligently or recklessly harm innocent persons, liable for those negligent or reckless harms. 

· [a third option??]
Limits to Self-Defense

DRAW A TIMELINE: 

· Walk through all facts, step by step

· ID critical moments where duty to retreat or aggression may have triggered

· ID where situation escalates or de-escalates. 

If NON-deadly self-defense:

· No duty to retreat

· No first-aggressor doctrine

If DEADLY force used:

· Check if threat is of SBI or death, imminent, and there is reasonable belief of peril

· Check duty to retreat (if actor uses deadly force, and could have retreated w/ complete safety)

· Check first aggressor
Duty to Retreat

· English common law: Only use SD if exhausted every chance to retreat
· American "true man": No duty to retreat; stand your ground, kill if faced w/ deadly force.

· A "man's" conception of violence. In DV cases, could de-value women's lives and violence (since women might not fight immediately in self-defense)

· MPC §3.04(2)(b)(ii): Duty to retreat only if ∆ using deadly force and could avoid by retreating with complete safety
· State v. Abbott (NJ 1961), 863: Held: Conviction reversed, retreat instruction confusing

· Abbott shared driveway with the Scaranos. Scarano's engaged Abbott in fist fight, hatchet, and carving knife. All Scaranos injured w/ hatchet. 

· Duty to retreat only if: 1) ∆ uses deadly force and 2) ∆ knows he can retreat w/ complete safety
· Twisting an ankle or getting a scratch could be enough to not be "complete safety"

· Purely subjective: Did ∆, in the moment, know they could retreat w/ complete safety

· If confronted with deadly force, but defend with non-deadly force, no duty to retreat

· Castle Doctrine: No duty to retreat from your own home or workplace (MPC 3.04(2)(b)(ii)(1))
· Applies to guests in one's home
· Co-occupants more complicated, because they can both claim the "castle." Jxs split. 
· Stand your ground laws: Remove "duty to retreat" requirements if there is a lawful right to SD
Defense of 3rd Parties
· Someone who comes to aid of another in imminent peril can claim SD

· Common law: "Stand in the shoes" of person in peril: If person in peril did not have a claim to SD, neither did the 3rd party defender
· MPC §3.05(1): Defender can act in defense of another if 1) person in peril would have right to SD; 2) defender believes victim has SD claim; or 3) force is necessary to protect the victim. 
· But if defender knows SD is not necessary, even if victim does have right of SD, defender cannot claim SD
· E.g. If Clark knows Trotter is an officer, but Lois, arrested by Trotter, does not, Clark cannot kill Trotter on Lois' behalf. 
First Aggressor

· The person who is the aggressor in a conflict cannot claim a right of self-defense. 

· Justification: Don't let someone instigate a conflict and then escape liability if death results

· Aggression definitions:
· 1. An affirmative nlawful act reasonably calculated to produce an affray (Peterson)

· 2. Deliberately placing oneself where reasonably believe presence will provoke trouble (Laney, quoted in Peterson)

· Someone can be the first aggressor even if they don't land the first punch (Abbott landed first, though Nicholas Scarano brought the aggression)

· Common law: Any first aggressor (deadly or non-deadly) loses all SD claim: A (below) has no SD

· MPC: Non-deadly first aggressor who kills in response to deadly force is liable for the non-deadly assault, but NOT for the homicide undertaken in self-defense. 

· E.g.: In scenario below, A liable for non-deadly first aggression, but not SD homicide

· A is non-deadly first aggressor against B
· B returns with deadly force

· A defends with deadly force, kills B
U.S. v. Peterson (D.C. Cir. 1973), 868: Held: ∆'s conviction upheld

· Keitt came to steal Peterson's windshield wipers. P and K exchanged words. P returned w/ pistol, when K was back in his car. P loaded pistol, walked forward, said "if you come in here, I'll kill you." K gets out of car w/ lug wrench, advances on P. P warns K not to advance, K ignores, P shoots, kills.

· P instigated re-initiation of conflict when P loaded the pistol and dared K not to come in.

· K was a non-deadly aggressor, P was non-deadly aggressor when he first came out, but the second time P came out, he was arguably a deadly aggressor (loading gun, not w/ already loaded gun); K w/ lug wrench was deadly aggressor

· [MPC 3.11: Defensive wielding of a weapon, without intent to use it, in response to deadly force, is not in itself deadly force]

Allen v. State (Okla. Crim. App. 1994): ∆ Wanda Allen considered first aggressor 

· ∆'s girlfriend leaves her, ∆ pursues her, girlfriend gets rake and advances, ∆ shoots girlfriend

· ∆ executed 

Insanity Defense (Excuse)

TESTS

M'Naghten's Case (1843), 968: Total moral
· Cognitive component: No knowing the nature or quality of the act
· Believing you're squeezing lemons when in fact you're choking someone
· Moral component: Not knowing something is right or wrong
· Intentionally killing another out of a mentally ill belief that person was trying to kill you

· Awareness of a moral right or wrong, not legal. 
· Otherwise, presumption of sanity
MPC §4.01/Blake: Moral, volitional, substantial

· Whether "as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of law"
Davis: Moral, Volitional, Total

· Incapable of distinguishing between right and wrong (M'Naghten moral)

· Unconscious at the time of the act (M'Naghten cognitive)

· His will has been completely destroyed (irresistible impulse test)

· The third one: Cannot resist doing the thing, even if conscious of what we're doing
Lyons: Moral/cognitive substantial 
· Removes volitional prong, retains M'Naghten (moral/cognitive)
THE DOCTRINE
	
	Total
	Substantial

	Cognitive/moral
	M'Naghten

Feds

· This box gives only 2 ways out, and the excuse must be total
· Most stringent standard
	Lyons

	Cognitive, moral, and volitional
	Davis
	Blake/MPC §4.01

· Easiest to get out on NGI

· 3 ways to get out, and not total: Can know it was wrong, but that you mostly couldn't help yourself. 


· Insanity = Whether someone criminally responsible for their conduct at the time of commission
· Competence = Ability of person to stand trial (understand proceedings + aid in their defense)

· Prosecutors typically raise competence sua sponte, b/c ∆ attorney would never to preserve reason for remand.

· Procedural mechanisms:

· Perspectives on jury hearing consequences of insanity acquittal:

· YES: They should know because they won't understand the importance of what happens to the ∆ otherwise

· NO: Juries are typically uninformed of consequences, and making them aware may bias their assessment of liability.

· Burden: Presumption of sanity that is rebutted by some evidence of insanity
· 12 states: State must disprove insanity beyond a reasonable doubt

· 38 states: ∆ has to prove insanity by clear and convincing evidence

· Supreme Court has held the defendant is entitled to make the call on raising insanity

· Civil Commitment: Allows State to order someone to receive mental health treatment against their will. Civil, not criminal. 
· Can be outpatient or inpatient
· Standard: clear and convincing evidence that person is danger to themselves or others
· Mental illness stats:

· Pervades criminal justice system

· Estimated 31% of women and 45% of men in prison have serious mental health problems

· Roughly 705,000 state inmates and 78,000 federal inmates have symptoms or diagnoses

· Up to 70% of death row inmates have mental illness

Consequences of not guilty for reason of insanity (NGI):

· Justifications: 

· If specific deterrence is the main purpose of criminal law, someone who does not know what they are doing, or does not know what they are doing is wrong, cannot be deterred

· Incapacitation cuts in the other direction: Keep away from society if dangerous.

· Jurisdiction variation:

· Some go free, acquittal is acquittal (although often followed w/ civil commitment proceeding)

· Problems: Temporal gap b/t acquittal and commitment when individual could cause more harm; second gap for acquittals who can't be civilly committed and then go free

· Presumptive commitment at end of NGI
· After acquittal, immediately committed w/ proceeding to follow w/in certain time

· Supreme Court has upheld this system

· Possibly unfair: Holding someone against will after acquittal

· Guilty but Mentally Ill
· Some states adopted, allowing juries to find someone "guilty but mentally ill"

· Motivation: Retributive wish to punish wrongdoing even if someone mentally ill

· If convicted, person put in prison but given medical treatment

· Benefit over presumptive commitment: Puts a time cap on otherwise interminable sentence
MPC variation: Substantial capacity
· Blake v. U.S. (5th Cir 1969): Bank robbery under weird circumstances; ∆ had schizophrenia. 

· Trial applied Davis standard: 

· Incapable of distinguishing between right and wrong (M'Naghten moral)

· Unconscious at the time of the act (M'Naghten cognitive)

· His will has been completely destroyed (irresistible impulse test)

· The third one: Cannot resist doing the thing, even if conscious of what we're doing

· ∆ knew right from wrong and knew what he was doing (M'Naghten moral + cognitive)

· Leaves irresistible impulse: Court does not think ∆ could show will "completely destroyed"

· ∆ undertook planning, decision-making

· Court applies MPC standard: Whether ∆ "lacks substantial capacity…to conform his conduct to the requirements of law"
U.S. v. Lyons (5th Cir 1984), 975: Moral/cognitive substantial 
· Lyons took drugs, became addicted, offered experts the drugs had changed brain composition that trial court excluded. 

· Held: Removes volitional prong, retains M'Naghten (moral/cognitive)
· The science had changed since Blake to make it far less certain whether people might be unable to control their behavior, even though they knew what they were doing and that it was wrong. 

Homicide

Terminology: 

· Homicide is the killing of another person

· Common law divided between murder and manslaughter in terms of seriousness

· The words homicide, murder, and manslaughter are NOT interchangeable

Penalties:

· Wide range: Many murders punished by life or capital punishment as top penalty

· Often a top-level murder will have a mandatory minimum of 30 or 40 years

· For manslaughter, often not a mandatory minimum. Top penalty could be 10, 20 years, well below a life sentence. More likely to get 8 or 18 years rather than 30 or 40 years for manslaughter.

· Involuntary manslaughter may involve no imprisonment, and would probably have a very low maximum sentence.

A warning about homicide:

· Don't get blinded by the gravity of the result. 

· Put actors on a spectrum with one another. Ask not only if the person is a criminal actor, but ask also where on the spectrum they might fit. 

· Could they have done worse? Are they the most morally culpable? Relative moral culpability

· Don't rely on typical statutory interpretation – homicide is heavily based in common law
The spectrum of criminal homicide:

	
	Intentional
	Unintentional

	Murder
	· Premeditated

· Impulsive
	· Extreme Reckless Indiff

· Felony murder

	Manslaughter
	Provocation

· Categorical

· Flexible

EED
	· Reckless

· Negligent homicide


Murder

· Result = Death

· MR = "malice aforethought" (could be intentional OR unintentional, as long as MR is there)

· Very long common-law history of this MR

· Feels closer to purpose, or at least knowledge, in MPC-speak

· MPC (following Pennsylvania) divided murder into degrees based on MR. 

· MPC 210.2. Murder: criminal homicide is murder when

· (1)(a): done purposely or knowingly, OR

· (1)(b): done recklessly manifesting extreme indifference to value of human life

Common law
Premeditation: Time is NOT the critical component

· "No time is too short": Commonwealth v. Carroll (Pa. 1963), 427 – collapses premeditation
· After fighting, wife asleep, ∆ remembered gun on windowsill and shot her.
· ∆ convicted of first-degree murder (willful, deliberate, and premeditated)
· Held: Conviction affirmed
· Murder was impulsive, but no time is too short to form 

· Seems to invalidate premeditation as a requirement: Equates 1st, 2nd degree murder
· Driving the decision: tension in idea of premeditation – the distinction b/t premeditation and impulse is ambiguous, so get rid of premeditation altogether
· Need some evidence of reflection: State v. Guthrie, 434
· Coworker flicked ∆'s nose with a dishtowel, ∆ pulled knife and killed coworker
· Held: 1st-degree murder conviction reversed, remanded for finding of 2nd-degree
· Must be some degree of reflection, weighing the decision, to show premeditation

· W/o reflection ( intentional killing becomes 2nd-degree murder
· Restores idea of premeditation b/c leaving it out left juries in the dark
· Reflection can still happen in an instant, but must show evidence of reflection
· Finding evidence of reflection: (People v. Anderson), 435
· 1. Planning 

· 2. Relationship w/ victim, might indicate motive

· 3. Preconceived design/manner of killing

· These factors are not mechanical – weigh them

· Problems: 
· In Anderson, man who “exploded” into violence and stabbed little girl 60x showed no premeditation and got 2nd degree murder
· BUT in Forrest, man who performed mercy killing on terminally ill father in hospital got 1st degree conviction because of premeditation
Unintentional Murder

Spectrum of unintentional killing:

· Noncriminal ( Unintentional killing (incl reck and neg manslaughter) ( Extreme Reckless

Factors:

· Capacity of ∆ to comprehend (and avert?) risk

· Degree to which failure or inability to comprehend is ∆'s fault

· Magnitude of risk (incl. probability of death)

· Lack of justification for engaging in risk

· ∆'s subjective awareness of risk

Extreme Recklessness (Depraved Indifference Murder)

MPC §210.2(b): Homicide "committed recklessly under circumstances manifesting extreme indifference to the value of human life"

· Though unintentional, there's something particularly culpable in this kind of recklessness to warrant the stigma of the murder label. 

· Under MPC, inadvertent risk creation cannot be punished as murder 

Imputing "malice aforethought"

· Commonwealth v. Malone (Pa. 1946), 482, 17-yr-old ∆ kills 13-yr-old in game of "Russian poker"

· Held: affirmed ∆'s conviction of 2nd-degree murder ("all other kinds of murder") 

· Court imputes malice: 

· Highly unjustified: Mere fun cannot justify playing with a loaded 

· High magnitude of risk: Court relies on 60% risk of death (one bullet in 5-chamber revolver, trigger pulled three times)

· The numbers might be off, but bottom line, any level of risk associated with a partially loaded gun pulled at someone's head is too high
· Other examples: Throwing heavy rocks onto busy street, shooting into an occupied building, beating someone to death.

U.S. v. Fleming (4th Cir 1984), 486, (∆ driving 70-100 mph in 30-45 zone w/ BAC of .315 in wrong lane)
· Diff b/t malice and gross neg is one of degree rather than kind
· If reckless and wanton enough, that’s sufficient for malice
· Lack of a subjective awareness of the risk (because of drunkenness ) is not an excuse (same in MPC)
· To be able to impute malice, the risk must be significant (Cf. Acosta)
Felony Murder

· Death that occurs in course of a felony

· MPC  § 210.2: rebuttable presumption of indifference towards human life if death results in the course of committing, attempting, or aiding in robbery, rape, or deviate sexual intercourse 

· Rebuttable presumption has not been an influential formulation

· Causation dies in the FM doctrine (see Stamp)

· 43 states still have felony murder

· 70% of people in California on death row are felony murders.  Similar for other states. This is true even though felony murders are about 25% of all murders.

Regina v. Serné (1887), 490 (∆ burned down his house for the insurance $, killing his kids)
· Held: Not guilty of felony murder
· Felony murder only applies to an act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony
· Still no mental state beyond the intent (maybe) to commit the felony
· Not SL but rather based on theory of transferred intent: the MR of the underlying felony transferred to the death. 
· Clarifying question on transfer of intent: what if person commits felony recklessly? 

· Answer: Still guilty of felony murder as long as you have mens rea needed for the felony

People v. Stamp (1969), 493, Obese, 60-yr-old, stressed-out V died of heart attack after robbery
· Felony-murder doctrine is not limited to those deaths which are foreseeable
· Felon is SL for all killings committed by him or his accomplices in the course of a felony
· As long as the homicide is the direct causal result of the felony, the felony-murder rule applies whether or not the death was a natural or probable consequence of it
· So long as life is shortened as a result of the felonious act, it doesn’t matter that V might have died soon anyway (robber takes the V as he finds him)
· Felony-murder rule dispenses w/ the MR requirement for murder, but still requires AR and causation
· Still must be shown that the result was the natural and probable consequence of ∆’s action or that it was foreseeable that ∆’s conduct “caused” a person’s death
· Diff b/t death being caused by the wrong act and it being caused by the wrongness of the act
Limits
Some states limit felony murder to death arising from specifically enumerated felonies. 

· New York felony regime (see slides): 

· specified exact felonies that apply (this is one way of limiting)

· also provides affirmative defenses: includes not armed with a deadly weapon, no reasonable ground to believe that other participants had a deadly weapon, and didn’t have reasonable ground to believe that other participants would engage in this conduct

· this is really important because a huge number of felony murders are aider and abettor felony murders

· MA statute: includes felonies that are death or life imprisonment eligible.  

· PA statute (2502. Murder):  

· pretend that in (b) they listed specifics felonies.  A court could find that other types of felony murder (ie murder from other types of felonies) are part of (c) – murder in the third degree.

· So I presume this means that felony murder can be read in by common law; doesn’t need to be affirmatively there by the legislature.  Answer – yes this is true.  

Inherently dangerous felony requirement

· Abstract: (only a few juridictions)

· People v. Phillips (8yo w/eye cancer died after ∆ said he’d cure her w/ special treatment)

· Felony-murder rule can only be triggered by felonies inherently dangerous to life 

· It is the elements of the felony in the abstract, not as committed, that determine its inherent dangerousness (abstract elements of offense)

· If can commit crime w/o a dangerous act, then it’s not inherently dangerous

· ∆ committed the felony of grand theft, which can be committed in many ways that aren’t inherently dangerous, so it’s not an inherently dangerous felony

· This approach has found very little favor outside of CA

· As committed: (most jxs, if felony (or even non-felony) is committed in dangerous way)

· Hines v. States (Ga. 2003): Drunk ∆ shot V while hunting, mistaking him for a turkey

· Underlying crime: Possession of a gun by convicted felon

· Not inherently dangerous in itself, but definitely as committed 

· ∆'s violation of the underlying crime "created a foreseeable risk of death"

Misdemeanor-Manslaughter rule: 

· Parallel doctrine. Makes deaths in course of misdemeanor into manslaughter.

· Limitations (depending on jx):

· Misdemeanor must be proximate cause of the death

· Dangerousness of the misdemeanor (if not very dangerous, might be less liability)

· Regulatory offenses usually left out
Intentional (Voluntary) Manslaughter

Three ways to constitute manslaughter:

· Categorical common law

· Flexible common law

· MPC innovation (extreme emotional disturbance)

Common Law

Provocation Doctrine: Committed "under the influence of passion" that is "produced by an adequate or reasonable provocation," without "cooling time."

· "Under influence of passion" – a jury question
· "Adequate or reasonable provocation" – whether an ordinary person would be provoked
· Caused by temporary excitement
· Judge is the gatekeeper for what provocations could possibly be "reasonable"
· Then the jury can consider whether a case's facts show "reasonable" provocation
· Does not eliminate culpability (that is reserved for provocations that would provoke everyone, like self-defense) – just lowers culpability
· Cooling time: If any amount of time elapses, allowing blood to cool, ∆ loses provocation defense
· U.S. v. Bordeaux: ∆ told victim had raped ∆'s mother 20 years previous, ∆ beat victim severely, left, came back, and slashed victim's throat – Held: Cooling time ≠ provocation
· Exceptions to cooling time:
· Rekindling: Something triggers provocation that a person did not originally act on
· Smoldering: Provocation boils over after simmering for period of time – e.g. battered women
Mere words ≠ provocation (excluded in both categorical and flexible approach)

· Mere words could lead to bad consequences: (Girouard)

· Letting people off for murder in domestic disputes

· Easier to fabricate provocation by words (the deceased won't be there to tell their side of the story)

· Harsh words aren't as morally culpable as physical violence

· Exception: Words can provoke if disclosing information that, if observed, would be sufficient provocation (see Maher); Ex. Describing one's child being raped.

Categorical common law (majority common law approach)

· Traditional categories: (from Girouard)

· Extreme assault or battery upon defendant

· Mutual combat

· Defendant's illegal arrest

· Injury or serious abuse of ∆'s close relative

· Sudden discovery of spouse's adultery

· State v. Girouard (Ct. App. Md.)(1991), 437

· Mere words ≠ provocation
· Steven Girouard stabbed wife of two months 19 times, then showered off her blood and tried to kill himself, then called the police

· Words can constitute provocation if accompanied by conduct indicating a "present intention and ability to cause the defendant bodily harm" – but that was not present in this case. 

· Advantages of categories

· Very clear, transparency in law

· Take arbitrariness out of the mix; juries can't go rogue

· Disadvantages

· Categories are rigid

· Categories are highly gendered (discovery of spouse's adultery…)

· Can force attorneys to fit ∆s into a category, obscuring actual justice

· Devalues individualized circumstances in favor of bright-line categories

Flexible common law (minority common law approach)

· Maher v. People (Mich. 1862), 439; ∆ charged assault w/ intent to murder Hunt, after hearing Hunt had sex w/ ∆'s wife day before. Trial judge excluded evidence that ∆ was provoked by Hunt

· ∆ wants charge reduced from assault with intent to kill to simple assault and battery
· Held: Conviction reversed, new trial ordered to allow evidence of provocation

· Provocation: 
· Under heat of passion: Jury question of subjective evaluation of ∆'s actual mindset

· Caused by adequate or reasonable provocation: objective ordinary person

· [If something everyone would be provoked by – affirmative defense (SD)]

· Judge decides if provocation is potentially reasonable, and if so, gives to jury
· No cooling time: if any time passed allowing blood to cool, ∆ loses provocation def.

· Result of temporary excitement: as opposed to cruelty or a reckless disposition

· Dissent: Provocation should happen in the presence of the person, not by description.

· Advantages:

· Individualized justice

· Jury empowered to represent community values, w/ judge still a gatekeeper

· Disadvantages:

· Opens door to legally sanctioned biases, Less transparent
· Homosexual advance defense
· Allowed in some jurisdictions for a manslaughter conviction when "provoked" by solicitations for sex (or a date) from someone of the same sex. 

· California (and others) have rejected this approach. 

· Though a flexible jurisdiction, California took a category off the table. 

MPC: Extreme Emotional Disturbance

§210.3(b): Homicide that would otherwise be murder but is "committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse." 

· Reasonableness = from the "viewpoint of a person in the actor's situation under the circumstances as he believes them to be."

EED: A major innovation of the MPC

1. Subjective: Person actually acted under EED

a. Question for judge and jury

i. Judge: Allowed to keep the defense from jury if does not think the facts show an actual EED in the defendant

ii. Jury: If given the defense, can make a determination either way

2. Objective + Subjective: Reasonable explanation for EED from viewpoint of a person in ∆'s situation

People v. Casassa (NY 1980), 453: Casassa kills Consolo after being obsessed with her following one date. 

· Though EED was raised, the court found Casassa's particular obsessions too peculiar and idiosyncratic to countenance as mitigate from murder. 

· There are some behaviors so far afield that we cannot allow them under EED. Shows that EED sits uncomfortably in the doctrine. 

Differences from Common Law:

· No external provocation required. Determined from ∆'s situation. 

· Expansive "cooling time": Significant long-simmering trauma suddenly coming to fore can be EED

Pros:

· Better tracks the individual moral culpability of actor

Cons:

· Easier to fake, invites strategic behavior

· From incapacitation standpoint, it might make more sense to incapacitate someone prone to violence due to EED

Cultural Defense?
Ex: Japanese American mother killed her children, justified as customary parent-child suicide, only 1yr jail

Ex: Chinese-American woman bludgeoned to death by husband, who is acquitted under chinese belief in honor killing

Pros:

· Accepts cultural difference as part of the subjective culpability of the actor. 

· Attempts to reduce bias toward white-male-straightness in assessments of "reasonableness"

Cons:

· Under-protects victims – often women and children

· "Culture" can be a vague concept that can be sweeping or granular – how do you decide which?

MPC tries to strike balance b/t fully subjective and fully objective: There are some values we must imbue through our whole system, while respecting individualization and multiculturalism. 

Unintentional (Involuntary) Manslaughter

Factors:

· Capacity of ∆ to comprehend (and avert?) risk

· Degree to which failure or inability to comprehend is ∆'s fault

· Magnitude of risk (incl. probability of death)

· Lack of justification for engaging in risk

· ∆'s subjective awareness of risk

MPC §210.3(1)(a): Homicide committed recklessly

People v. Hall (Colo. 2000): ∆'s charge of reckless manslaughter, originally dismissed, is reinstated

· ∆ was skier on Vail, skiing reportedly out of control, struck another skier, who died.

· To be reckless, must show conscious awareness of a substantial and unjustifiable risk
· Substantial: Whether a "reasonably prudent person" would know of high magnitude of a risk. But in this case Hall is a trained skier and employee at Vail ( more likely to know the rules and standards.

· Personalized standard in this instance. 

· Hall's expertise might cut the other way: He knew the chances of an accident and correctly assessed them to be very low. 

· Unjustifiable: ∆'s out-of-control skiing just for fun is NOT justifiable w/ risk of death. 

· Justifiable reasons: To avoid collision; someone w/o experience; ski patrol or paramedic

· Conscious awareness of risk: Very fact-specific inquiry of what ∆ knew of the magnitude of potential risks and the reasons ∆ took those risks; facts can cut in many directions. 

MPC §210.4: Negligent Homicide: Killing w/ MR of negligence (lower than reckless manslaughter, 210.3, or murder, 210.2)

Commonwealth v. Welansky (Mass. 1944): Cocoanut Grove Fire – NOT neg. homicide (Mass. didn't have)

· Owner Welansky was convicted of involuntary manslaughter for fire that killed 492 people

· ∆ was not present the night of the fire, but typically inspected the premises and was present on most nights. 

· No evidence that anything was different from normal the night of the fire. Only one revolving-door entrance, five exits (three obscured or hard to find, two lit, but one of those blocked). Bar boy lit match, lit a palm tree on fire, fire spread
· Challenged jury instruction gave standard of both recklessness ("if the grave danger was in fact realized by the defendant") and negligence (if he did not realize but "if an ordinary normal man under the same circumstances" would have)

· AR = omission (Welansky owed a duty to keep the premises safe)

· Held: Conviction affirmed, even though the jury may have found him guilty on regular negligence
· Background rationale:

· Law: Some risks are so large and obvious that ∆ must be aware

· Politics: This was a huge case. There was no negligent homicide statute at the time, and the court was unwilling to absolve Welansky completely. 

State v. Williams (Wash. 1971), 472: Mother/Father convicted of negligent homicide for failing to seek treatment for sick baby. [AR = omission]

· Standard in Washington was only ordinary negligence (typically it's criminal negligence: a gross deviation from the standard of reasonable care)

· Factors establishing negligence: Low education, financial and physical capacity to provide care

· Other factors in the background: Parents are Shoshone Indians, young, afraid of gov't taking their child, misapprehend the seriousness of the illness

· Causation: Only looks to the period when parents' intervention could still have saved the baby's life, and what it was "reasonable" for them to be aware of at that point. 

· Taking action/being aware after it was too late would sever causal link
· Determined by the timing of the omission 

Rape

Elements of rape:

· 1. Force [AR]

· 2. Resistance

· If evidence of significant physical force, no resistance required. (Force eliminates resistance.)

· 3. Non-consent

· *Each element puts pressure on the others. Some jurisdictions do away with one or more entirely.

 SHAPE  \* MERGEFORMAT 



Common law:
· Resistance 

· Must be continuous and persistent
· Verbal "no" not enough

· Stopping resistance is considered consent

· Originally resistance "to the utmost" was standard

· Some jxs lowered to "earnest resistance" or "reasonable resistance"

· Still req's expression of unwillingness

· Force
· Traditionally great force required, not just a modicum (DiPetrillo)

· Standard of fear is whether a reasonable person would be afraid of ∆'s actions (Rusk)

· Some jurisdictions remove force entirely (MTS), leaves prosecution up to great discretion

· Non-consent
· Consent presumed unless resistance is persistent and continuous

· Stopping resistance = consent

Force: 

Traditionally, must be great force, beyond a modicum

· State v. DiPetrillo (R.I. 2007); 348: ∆ 30yo boss of V 19yo employee; ∆ calls V over one night, grabs and kisses her, initially V protests, ∆ does not stop, penetrates digitally, V says "we should stop," "We shouldn't do this, you're my boss."

· Trial court convicted with "a modicum of physical force" 

· Both charges required "force or coercion", 

· Held: Trial court convictions overturned, remanded for finding of proper "force"

· Refused to extend rule of case where police office w/ loaded gun had sex w/ apprehended person

· Interpreted "force or coercion" as solely physical force, rather than psychological or power-dynamic coercion

· Alston (N.C. 1984), 355: ∆ took off V's clothes, penetrated her, V's non-consent was crystal clear. ∆'s rape conviction reversed for failure to show "force" (traditional notion of great force)
Relaxing force to allow "reasonable fear":

· State v. Rusk (Md. 1981), 343: ∆ appealed conviction of 2nd-degree rape, elements include engaging in vaginal (not same-sex male) intercourse, with another person, by force OR threat of force (in alternative), against the will AND without the consent of the other person. 

· Held: Conviction reinstated

· Lack of consent established through proof of resistance OR proof V didn’t resist b/c of fear 
· Enough evidence of rape based on V's reasonable fear, NOT resistance. 
· Evidence of force: ∆ took V's keys, isolation in unfamiliar neighborhood, lightly choked her (during intercourse), did not answer when asked "If I do what you want, will you not kill me?", pulled V into bed, began to undress V

· Evidence of lack of force: ∆ walked V down to car, asked to see her again

· Evidence of non-consent (measured by resistance): V's repeated refusals to come inside, crying, asking to leave, question "If I do…will you not kill me?"

· Evidence of consent (non-resistance): No attempt to escape, did not blow car horn, flirting and touching at bar, agreeing to see him again

· Dissent: State failed to prove force beyond a reasonable doubt – no convincing evidence to suggest V was forced by ∆ to engage in sex. 

Removing "force" element entirely

· M.T.S. (NJ 1992): The "force" of penetration is all that is necessary to satisfy this element.

· Institutes affirmative consent
· Makes entire rape case turn on non-consent
· Rape has never (or extremely rarely) been prosecuted in NJ under this standard

· Wide berth for prosecutorial discretion: Puts a lot of faith in prosecutors to determine what is "real rape"

Consent
· Wide potential spectrum:

· Presumed non-consent
· Furthest end: Consent must be verbally articulated; anything short is rape

· Slightly toward middle: Verbal or act of consent is ok

· Presumed consent
· In absence of articulation of non-consent, sex is fair game

· Non-consent could include verbal resistance

· Non-consent could include only physical resistance (common law)

· Spectrum shows ability of law to push norms vs. descriptive reality of sexual relations
· Viewpoints on consent: pp. 376-83
Four Major Shifts in Rape Law:

· First: Broadening out of Force
· Move from highly physical, violent force (DiPetrillo), to moral or psychological compulsion (Rusk)
· Second: Elimination of force requirement
· M.T.S.: penetration is the force itself, so there is no other force requirement

· Puts everything into consent
· Leave wide room for prosecutorial discretion
· Third: Elimination (or reduction) of resistance requirement

· About 1/3 of states eliminated resistance; 1 state retains "utmost resistance"; most others adopt a "reasonable" or "earnest" resistance test

· Stop looking at the victim's actions to hold the offender liable in many states

· Fourth: Move from default of sexual availability (default consent) to a default of non-sexual availability (default of non-consent)

· If you start with presumption of non-consent, places the burden on D to obtain consent

· In a presumed consent regime, the burden is on the victim to assert her/himself. 

· Extreme end is affirmative consent: If actor has sexual intimacy with another and fails to get affirmative consent, then that is the crime – w/o force or intimidation, or resistance required. 

· The ultimate extreme is verbal affirmative consent: No state or college campus goes this far (except maybe Antioch)

Intoxication

· The kind that obscures reasoning/effective communication but NOT complete incapacitation
· Common law: Intoxication not a defense to a general intent crime, but is defense to specific intent
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