Causes of action

	Federal
	State

	· Williams Act 13(d) – once a SH has acquired 5% of shares, it must announce its intention to buy the firm or not.
· 14a-9: see outline

· 10b-5: see outline
	· Self-dealing, no C-SH: see outline

· Self-dealing C-SH (non-sale context) – Sinclair, Zahn: see below

· Self-dealing C-SH (sale context) – Weinberger, etc. ( leads to BJR analysis: see below

· DCGL 203 – anti-takeover statute
· CO: see outline

· Unocal/Revlon/Blasius: see below

· Aiding & abetting breach of fiduciary duty: see below

· Demand requirement: see below


Patterson Problem
1. What substantively does the SH want to do?

· Is this the kind of thing SHs can do at all? E.g.:

1. Call a special meeting per 211

2. Use SH consent in lieu of meeting per 228

· Remember – 228 is only available where not otherwise provided in the certificate

3. Does SH have to wait for the annual meeting?

2. Procedurally how would SH go about it?

· Does the statute allow you to do it?

3. If the statute allows you do to it, is there some reason you can’t do it here?

Demand Requirement
1) Is suit derivative or direct? Use Tooley test

a. If direct, demand not required

b. If derivative, most states require demand. Assuming it’s required, … 

2) Is demand excused? (Apply Rales or Aronson)
a. If no ( P bears BoP to show that demand was wrongfully denied (i.e. rebut BJR wrt board’s decision to deny)

b. If yes and if corp forms SLC that dismisses the suit ( Is the Zapata test satisfied?

3) If P wins at this stage, gets discovery to prove the merits of his claim

Agent’s Fiduciary Duties, Breach, & Liability
1) Is the harm a tort or does it stem from contract?

a. Tort (
i. Ostensible Agency? OR

ii. M/S relationship and the tort is one for which M is liable?

· If either of these is established, P is vicariously liable for A’s torts

b. Contract (
i. Is there a P/A relationship?

1. Actual authority

2. Apparent authority

3. Ratification

ii. If there’s a P/A relationship, A had 3 fiduciary duties – was there a breach?

1. Breach of duty of obedience?

a. Did A act in accordance w/ P’s mission/goals?
2. Breach of duty of care? 

a. Did A act with the care, competence, and diligence normally exercised by As of similar positions & in similar circumstances?

3. Breach of duty of loyalty (i.e. breach of any sub-duty)? 

a. If there’s a breach, did A do all of the following?:

i. Get consent for the breach of the sub-duty from someone w/ authority to give it
ii. Act in good faith
iii. Disclose all material facts he knew/should have known would affect P’s judgment
iv. Was the consent only for a specific act or type of act typically expected to arise?
iii. Remedy – restitution to remove unjust enrichment
iv. Who is liable to who?
2) Can the corporate veil be pierced to expand liability?
a. Preliminaries
b. Vertical piercing
i. Alter ego
ii. Respondeat superior
· Is reverse piercing possible (i.e. $$ flows in one direction)?
c. Horizontal piercing
i. Alter ego
Aiding & Abetting Breach of Fiduciary Duty
Where an actor doesn’t itself owe fiduciary duties, it still can’t knowingly contribute to a board breaching its fiduciary duties. Elements (per Del Monte):

1) Existence of a fiduciary relationship

2) Breach of the fiduciary’s duty

3) Knowing participation in that breach by D

4) Damages proximately caused by the breach

The Board’s Fiduciary Duties if Board DID NOT ACT
This is an inaction case – SH is saying board breached duty by not acting
In these cases, there’s no BJR protection

1) Was there a duty to act per the DoC, charter, or bylaws?

2) Did directors breach by:

a. Not doing something specific that they were supposed to?

i. Specific director duties per Francis
b. Breaching their more general oversight duty (i.e. Caremark cases)?

i. Required to have an info reporting system, investigate red flags they see, and stop any crimes that come to light

ii. Required to ask questions of managers and expert reports

3) Was it a bad faith breach or merely gross neg.?

a. If it’s a breach of a Francis duty, gross neg. results in liability (e.g. you think you’re doing the right thing but are lazy or don’t know what you’re supposed to be doing)

i. These damages can be waived if there’s a 102(b)(7) provision

b. If it’s a breach of Caremark oversight duty, there’s only liability if there’s utter and sustained bad faith

i. These damages can NOT be waived if there’s a 102(b)(7) provision

The Board’s Fiduciary Duties if Board DID ACT
We’re under the BJR, w/ BoP on P to rebut at least one of 3 presumptions

· Not enough to allege that board did something stupid (per Kamin)
1) Is at least 1 director interested?

· [Analyze CO issue separately]

a. If yes, board has BoP to prove one of the 2 elements of 144

i. If board can’t satisfy BoP ( must prove entire fairness per 144(a)(3)

ii. If board can satisfy BoP ( BJR protection

· P’s only claim becomes waste since: (A) under 144(a)(1) approval by fully informed directors assumes that they met their DoC, and approval by disinterested directors corrects flaw in DoL, and (B) under 144(a)(2) approval by fully informed disinterested SHs assumes the directors met their DoC by informing SHs, and SH vote cleanses flaw in DoL.

2) Did board use bad process in making their decision?

a. Begin analysis from when earliest step is taken that alters the firm’s fate (per Van Gorkom)
b. 102(b)(7) provision ( P must show gross neg. to get injunction or bad faith to get damages

c. No 102(b)(7) provision ( P must show gross neg. to get injunction or damages

· Higher scrutiny where decision is to sell the firm (per Disney)

· Throw in that if case was under Bayer (NY law), bad process might not be gross neg.

d. If there’s bad process, did subsequent board action cure the mistake?

e. If not, can D meet BoP to show entire fairness?

f. Is there a vote of informed SHs that cleanses the breach (per Corwin)?

3) Did board commit waste?

a. P must show that there’s no rational business purpose (e.g. agreement was so one sided that no business person of ordinary, sound judgment could conclude that the corp received adequate consideration)

a. Waste can only be cleansed via unanimous SH vote to approve

4) Remedies – cleansing ( BJR. Failure to cleanse ( transaction can be voided, interested directors can be liable for damages, and disinterested directors can be liable if breached DoC

Challenging Action by a C-SH
1. Establish that there’s a C-SH (e.g. Kahn v. Lynch)

2. Is there a self-dealing transaction (i.e. C-SH is acting to benefit himself rather than the corp)?

a. If not, BJR applies

b. If so … 

i. Not sale of firm context …

1. C-SH has BoP to prove fairness (e.g., Sinclair, Zahn)

2. Is there a vote of disinterested directors that cleanses?

ii. Sale of firm context … 

1. Sale of controlling stake ( apply Zetlin, Digex, Perlman
a. If there is a vote of informed SHs, we’re back under the BJR (per Corwin)

2. Tender offer ( apply the Pure standard

a. If C-SH meets the standard, BJR applies

b. If C-SH fails to meet the standard, fairness applies w/ BoP on C-SH

c. If C-SH meets DCGL 251(h) conditions, no review of C-SH’s action

3. Merger (
· C-SH always has BoP to show they completely disclosed all material facts relevant to the transaction. If no disclosure, BoP to show fairness never shifts off of C-SH.

a. If C-SH satisfies MFW standard, BJR applies

b. If MFW isn’t satisfied but Kahn v. Lynch at least is satisfied (i.e. this is DCGL 144 plus the added reqs), fairness applies w/ BoP on P

c. If even Kahn v. Lynch isn’t satisfied, fairness applies w/ BoP on C-SH (Weinberger standard)

· Is the anti-takeover statute implicated (DCGL 203)?

· Remedy (in sale of firm context)

d. If D fails to show fairness ( appraisal under DGCL 262, but more flexible – can use any valuation method that’s accepted by the financial community
e. If D commits fraud, misrepresentation, self-dealing, or deliberate waste of corporate assets ( other remedies can be fashioned, including rescission

Claims re Proxy Contests
· Reimbursement of proxy contest expenses

· Right to inspect books & records

· Rule 14a-8: SHs may submit a proposal to other SHs to be mailed in the firm’s own proxy at the firm’s expense
· Rule 14a-9: Firms may not make false/misleading statement/omission in connection w/ a proxy contest

a. Different types of 14a-9 actions depending on whether SH believed the fraudulent proxy
Unocal Standard – Board action must be proportional in response to the threat posed
**Comes into play when board uses defensive measures in response to a threat**

1) Was there a threat to corporate policy & effectiveness?

a. Board must articulate a legitimate, legally recognized threat. E.g.:

i. Unitrin: Hostile bid might deprive SHs of superior long-term plan (in contexts where firm isn’t for sale)

ii. Unitrin: Structural coercion (e.g. front-loaded tender offer)
iii. Unitrin: Price is too low and SHs might take offer b/c don’t believe management’s claims re intrinsic value

iv. Nature/timing of deal could confuse/pressure SHs

v. Risk of non-consummation

vi. Quality of instruments exchanged

vii. Questions of illegality

viii. Impact on other constituencies to extent that there’s a rationally related benefit accruing to SHs

b. Board must act in good faith to adequately investigate the threat

i. Bring in outside experts and appropriately rely on their reports

· Note: 

2) Was the board’s action (defensive measure) reasonable (i.e. proportional) in relation to the threat posed?

a. Unitrin: Board has to articulate a reason why a particular response was proportional to a particular threat

b. Defensive measure must not be:

i. Preclusive = prevents any hostile bid from succeeding no matter what (i.e. not “no,” but “never”), for example by fundamentally restricting proxy contests

ii. Coercive = effectively forces SHs to take a management-sponsored alternative to the hostile bid

c. If response is w/in the “range of reasonableness,” it’s fine – doesn’t have to be the lightest touch measure

i. In Time, was reasonab. to defend against bid by any firm that didn’t have synergies as good as w/ Warner

3) Court likelier to defer to board if majority is outside directors (b/c no entrenchment problem)

4) If standard is met, BJR protection

5) Relief – primarily injunction. If you want to impose damages, you have to show breach of fiduciary duties.

Blasius – Board defense cannot interfere w/ SH voting power
**Comes into play when board responds to threat w/ defensive measures that impede SH voting power**

Test:
1) Did the board act primarily for the purpose of impeding SH voting power?

a. Time – doesn’t count as impeding SH voting power to restructure the merger so as not to require a SH vote

2) If so, board bears heavy BoP to demonstrate a compelling justification for this action

· BUT, if majority of informed SHs vote to approve the board’s effort to impede their voting power, this is ok
Revlon – Board must maximize SH value
**Comes into play when breakup/sale of control becomes inevitable**

1) Did breakup/sale of control become inevitable? Yes IF:

a. The corp invited/initiated a bidding war for itself
b. In response to hostile bidder, the firm abandoned long-term strategy, seeking alternative breakup transaction 

c. The board sold voting control? (Thus, diminishing M-SH voting power and ability to get a control premium)

i. Note: Not under Unocal b/c no threat possible to corporate policy/effectiveness b/c not preserving firm!

ii. Note: Not selling control when simply transferring most shares to another group of dispersed SHs (Time)

2) If so, did the board work to secure the best value reasonably available for the SHs? (Board bears BoP)

a. Was the decision-making process & investigation adequate? 

b. Was the board’s action reasonable (and not “draconian”) under the circumstances? 

i. In other words, did the board abide by the following duties? 

1. Be diligent and vigilant in examining the various deals

2. Act in good faith

3. Obtain and act w/ due care on all material info reasonably available

4. Negotiate actively and in good faith w/ all bidders

a. Note: Not focusing on constituencies other than SHs

ii. Note: Board can still consider long-term value and all the other examples of threats in the Unocal section above, but it has to quantify and compare them to the value of the hostile bid

3) Did board treat bidders differently? 

a. Can only preference one bidder over another to the extent reasonably necessary to benefit SHs (to get SHs higher price or knock out a coercive bidder)

i. E.g. If one bidder’s offer adversely affects SHs’ interests or to draw a bidder in to drive up price

4) If standard is met, BJR protection

5) Relief – primarily injunction. If you want to impose damages, you have to show breach of fiduciary duties.
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