CHECKLIST
1. Is work covered under copyright law?

a. Copyrightable subject matter- literary works (comp programs), musical works, dramatic works, PSG (pictorial, graphic, sculptural), motion pics/audiovisual works, sound recordings, architectural works, choreography/pantomimes, compilations, derivative works
b. Exceptions- facts, idea/expression dichotomy, merger, ideas, processes, utilitarian aspects, useful articles with no separability, short phrases, scenes a faire, undeveloped characters, machine created, govt works
c. Originality – ID creation + min degree of creativity (Feist), derivative works = added material, compilation = look at selection/arrangement (Feist)
d. Fixation- fixed + more than transitory period (1.2 seconds no-Cartoon Network)
2. If so, what’s the scope of protection? Thick v. thin copyright- only copyright original details

3. What right was supposedly infringed? Reproduction/copying (fixed + more than transitory), derivative works, public distribution (transfer ownership), publicly perform, public display, VARA (integrity, attribution), anti-circumvention, anti-access
4. Was there infringement? Arnstein test 
a. Copied by D (use) = access + probative/striking similarity 

b. D’s copying constitutes an improper appropriation = not de minimis + substantial similarity of protected expression (1. Audience 2. Total concept and feel v. dissection)
5. Who infringed? Always need direct infringement – vicarious liability (D profits directly + has ability to supervise), contributory infringement (knowledge + induce or materially contribute), active inducement (intent + affirmative steps to encourage infringe)
6. Who owns the copyright? Creator (intellectual v. mechanical), work made for hire (employee within scope of employment or specially ordered and commissioned + category + in writing)
7. Were all the formalities followed? Registration to file suit, prima facie valid copyright, statutory/atty fees- notice to preclude innocent infringer, duration (life of author + 70 yrs)
8. Affirmative defenses?  Fair use, safe harbor for service providers, first sale 
9. Remedies- damages (damages + profits vs. statutory if registered), injunction, attys fees (registered), crim
Basis for Copyright Law
A. Art I, sec 8: “Congress shall have Power…to Promote the Progress of Science and the useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”

B. Reasoning:  encourages creation by providing economic incentive vs. give incentive to efficiently exploit works (why we allow fair use)

C. Copyright Act of 1976- works created 1978 and after (otherwise 1909)
COPYRIGHTABLE SUBJECT MATTER (102a)
a. Literary works- works, other than audiovisual works, expressed in words, numbers, or other verbal/numerical symbols, regardless of the nature of the material objects 
i. Computer program- set of statements or instructions to be used directly or indirectly in a computer (101)
b. Musical works (including any accompanying words)- created by composer 
i. Once artist publicly releases her nondramatic musical work, subject to compulsory license (other artists can remake song as long as they give notice, pay royalty) for reproduction/distribution
ii. Library/archive exceptions
c. Dramatic works (including any accompanying music)- no compulsory license 
i. Subject to use, without permission, in online education/religious services/charitable functions (110)

d. Pantomimes/choreography

e. Pictorial, graphic, and sculptural works- 2D and 3D works of fine, graphic, and applied art, photos, prints and art reproductions, maps, globes, charts, diagrams, models, and technical drawings including architectural plans (101)
f. Motion pics/audiovisual works and accompanying sound (ex: video game, slide show)- requires a machine to view
g. Sound recordings- works that result from the fixation of a series of musical, spoke, or other sounds, but not including the sounds accompanying a motion picture/audiovisual work regardless of the nature of the material objects, such as disks/tapes/phonorecords (101)- created by producer who records musician 
i. Sound recording is fixed in a phonorecord

ii. Only applies to post 1978 works – otherwise, state law 

iii. Copyrightable elements:  performers + record producer – may treat it like compilation if necessary (Ex: bird calls)
iv. Limited rights (see limitations section):

1. Exclusive right to make copies extends only to literal copying (114)
2. Exclusive public performance right is limited to performance via digital audio transmission- may violate underlying musical work though
h. Architectural works – design of a building as embodied in a tangible medium of expression, including a building, architectural plans, or drawings- includes the overall form as well as the arrangement and composition of spaces and elements in the design- doesn’t include individual standard features (101)(built/drawn post-1990)
i. “Building” = habitable, not structures (kiosk- Viad Corp)(mall may be building but not stores- Yankee Candle) 
ii. Can also treat it like a compilation and analyze whether selection is enough (Intervest)
iii. Exceptions:  owner of building can alter/destroy building w/o permission of building designer- if building is located in or ordinarily visible from public place, copyright doesn’t include right to prevent the making/distributing/display of pics, photos, paintings, other pictorial representations of the work (120)- can sell them!   
iv. Pre-1990 works: treat as useful articles, separability analysis but the plans are PSG

1. Using plans is infringement but not building building- can use art (Demetriades)
i. Compilations (103a)- a work formed by a collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship- includes collective works (101)
i. Two types of compilations: 1) Factual compilation (phone book) 2) Collective work-each part is separate and IDly copyrightable 
j. Derivative works (103a)- work based on one or more preexisting works, such as a translation/musical arrangement/dramatization/fictionalization/motion picture version/sound recording/art reproduction/abridgement/condensation/any other form in which a work may be recast, transformed, or adapted.  A work consisting of editorial revisions/annotations/elaborations/other modifications which, as a whole, represent an original work of authorship is a derivative work (101)
B. NOT COPYRIGHTABLE  
a. No copyright for ideas, procedures, processes, systems, methods of operation, concepts, discovery, regardless of the form in which it’s described/explained/illustrated/embodied (102b)

i. 1. Argue it’s an idea  2. If it’s expression, argue that expression is indispensable to convey the idea (CCC Info)
ii. Idea/Expression Dichotomy- argue you copied the idea, not the expression of it

1. Look at “level of abstraction” (Nichols- star crossed lover plot isn’t copyrightable)
2. CCC Info test: 1) Idea that advances an understanding of something doesn’t get protection 2) Ideas that are infused with author’s taste/opinion and don’t try to explain/solve gets protection  

3. Ex of ideas:  Mohawk shaped like Manhattan skyline, many ways to express this (Kerr), training manual for effective communication (describes process but expression is still copyrightable- Situation Mgmt Systems), man standing on a ledge looking suicidal 
iii. Merger Doctrine- aspects which must necessarily be used as incident to the idea/system/process (Baker v. Seldon)- look at how many ways you can express the idea 
1. Ex of merged: accounting forms (Baker), sweepstakes directions (Morrissey), 7 digit code to ID fasteners (Southco- assigning numbers is the “idea” and the resulting number is a necessary expression of it), calculating future contracts prices (NY Mercantile Exchange-all predictions would be numbers)
2. Ex of not merged: pamphlet on insurance policies (Continental Casualty), computer program that makes programs Apple compatible (Apple v. Franklin)
iv. Scenes a faire - incidents, characters, settings which are practically indispensible when talking about a given topic
v. Process: yoga in heat (focus on functional v. conveying beauty-Open Source Yoga), recipes (Meredith Corp), expression of process may be copyrightable (Situation Mgmt Systems-training manual), computer programs aren’t processes (Apple v. Franklin)

b. Useful articles- state it’s PGS + analyze useful article + analyze separability  + argue idea/expression 
i. If PGS is a “useful article” then it’s protectable only if its aesthetic features are separable from its utilitarian aspects (“only to the extent that, such design incorporates pictorial/graphic/sculptural features that can be ID separately from, and are capable of existing IDly of, the utilitarian aspects of the article”)- 101
1. Is it a useful article?
a. Argue it’s not a useful article- gets full copyright protection if it’s PSG
b. Useful article- “article having AN intrinsic utilitarian function that’s not merely to portray the appearance of the article or to convey info”- just has to have 1 utilitarian function
c. Ex: masks are useful articles (Whimsicality), compare Masquerade (masks with long, funny noses aren’t useful articles)
2. Does it have pictorial, graphic, sculptural features that can be ID separately from and are capable of existing IDly of the utilitarian aspects? (101)-  Tests for separability (Pivot Point):

a. Physical separability (Mazer lamp case, SCOTUS)(Celebration Intern-head of tiger costumer separable)
b. Conceptual separability

i. Primary use- artistic features are primary and utilitarian features are subsidiary  (Ex: Kieselstein-belt buckle)
ii. Marketability test- marketable to a significant segment of the community simply bc of its aesthetic qualities 

iii. Stimulates in the mind of the beholder a concept that is separate from the concept evoked by its utilitarian function (Carol Barhart dissent)

iv. Aesthetic was created ID of any concerns about functionality (Denicola)

v. Artistic features can stand alone as a work of art and useful article would be equally useful without it (ex: bike rack- Brandir), i.e. artist features aren’t utilitarian
vi. Prof’s test- are features that the P seeks to ID as copyrightable features necessary to accomplish the purpose of the work?

vii. Ex: body of tiger costume isn’t separable from function but head is (Celebration Intern), mannequins for displaying coats aren’t copyrightable (Carol Barnhart), “hungry look” mannequins are copyrightable (Pivot Point)
c. Either?  House Report- some element that, physically or conceptually, can be identified as separable 

ii. Mass production doesn’t matter (Mazer)

c. Utilitarian aspects- if it isn’t “useful article”, no copyright for “mechanical or utilitarian aspects” (101)- don’t copyright elements dictated by efficiency or external factors (Altai)
1. Differences based on function/medium change (Entertainment Research Group-inflatable costumes)
2. Argue it’s copyrightable:

a. Applied art- decoration affixed to utilitarian objects (definition of PGS)
b. It’s a compilation (individual elements aren’t copyrightable but combo is)
ii. Mathematical/scientific discoveries or the methods of operation/diagrams you employ to explain them (Baker v. Seldon)

d. Facts (Nash- theory of Dillinger assassination)
i. Portraying your theory as fact (Nash)- speculative historical accounts of unknowable motivations or occurrences (historical hypotheses) aren’t protectable (Hoehling)
1. Counter: expression of your theory and the facts, like selection/coordination/arrangement is protectable (Crane v. Poetic-theory pope wasn’t murdered)

ii. Compiling facts usually isn’t enough (Nash- columns in accounting form aren’t protectable)

1. Counter: underlying facts aren’t protectable, but copyright protects expression, author’s analysis and interpretation, way he structures his facts, his choice of words (Wainright- analytical reports)
iii. May be protected if there’s judgment/choice in the presentation (CCC Info)

e. Words/short phrases/numbers (not original, not “works of authorship”)- forms of expression dictated solely by functional considerations

i. Length of sentence not dispositive (Sebastian Int’l)

ii. Copyrightable: “Don’t get too comfortable and fall asleep and miss your life” (Andreas v. Volkswagen), “hugga hugga” and “brr” in rap (Tin Pan Apple), labels with things like “cut to desired length” (Sebastian Int’l)
iii. Not copyrightable: “gift check enclosed” and “priority message” marketing material (Magic Marketing), 7 digit code for IDing fastener (Southco), numbering system for auto parts (ATC Distrib Group)

f. Characters

i. 2 tests: 

ii. Specificity- more developed the character, more protectable (Nichols)

iii. Story being told- when characters = story being told, then copyright protects both (Stallone and Warner Bros v. Columbia)- like when audience comes to see the hero, not the surrounding story (James Bond- MGM v. American Honda)

g. Machine created- must be original work of authorship- ct requires human for religious texts
h. Government works- no protection for any work prepared by an officer or employee of the US Govt as part of that person’s official duties (101, 105)

i. Considerations for copyrightability:  1) whether creator of work needs economic incentive to create it 2) whether public needs notice of this particular work (County of Suffolk v. First American Real Estate)

ii. Purpose of limitation: public owns/pays for works, gov’t doesn’t need motivation to produce, would limit access, could lead to censorship

iii. Doesn’t apply to ID contractors – make work for hire arg (copyright goes to govt) and public interest in restricting/not restricting copyright
iv. Applies to state/fedl/local statutes, judicial opinions (Banks), admin rulings

v. Works that become part of law?

1. Considerations:  was it Model Statute/created for purpose of becoming law (Veeck)?   Is it just references to extrinsic standards (CCC) or wholesale adoption (Veeck)?

2. Model code enacted into law isn’t protected (Veeck)

3. Building codes that became law aren’t protected (Building Officials and Code Administrators) 

4. Copyright in auto values book even if that compilation is referenced in insurance statutes (CCC)

5. Argue codes/laws are facts or ideas (Veeck)

vi. Govt can receive and hold copyrights transferred to it

ORIGINALITY

A. “Copyright protection subsists…in original works of authorship fixed in any tangible medium of expression” (102a)- originality req by Const (Feist) 

B. Elements of originality: ID created by author + min degree of creativity (Feist)

a. ID created by author 

i. Not ID created: subconscious copying (Bright Tunes and Isley Bros) 
ii. ID created: you create the same book as someone else w/o seeing other work (Feist), you use source code then hire people who never saw it (Altai)
b. Min degree of creativity- modicum (Sebastian Int’l) but not “slavish copying” (Bridgeman Art)
1. High standard:  more than creative decisionmaking (Meshwerks-digital car frame)
2. Low Standard: aesthetic nondiscrimination principal (doesn’t matter how silly/vulgar work is-Bleistein), copyist’s bad eyesight or shock caused by thunder may yield distinguishable variations (Alfred Bell-tint public domain works)
ii. Sweat of the brow?

1. Can take it into account for originality (Alva Studios, CCC)

2. Irrelevant (Rockford Map, Bridgeman Art)
iii. Not enough creativity: sequential page numbers in West legal database (Matthew Bender), digital frame of a car (Mershwerks), marketing that says “gift check enclosed” (Magic Marketing)

iv. Enough creativity: words “hugga hugga” and “brr” in rap lyrics (Tin Pan Apple), labels with phrases like “cut to desired length” and “will not run” (Sebastian Int’l), student test answer sheets that guide students with unique symbols (Bibbero), all photos that aren’t slavish copies (Schrock), slight variation from public domain work (Alfred Bell-different tints of public domain painting)
v. Blank Forms Rule- generally not copyrightable if they’re designed for recording info and don’t convey info- if they integrate text, may be protectable, but simple instructions aren’t enough (Bibbero)

Counter: blank forms are copyrightable if their arrangement is sufficiently innovative (ABR Benefits Services v. NCO)

C. Derivative Works- work based on one or more preexisting works, such as a translation/musical arrangement/dramatization/fictionalization/motion picture version/sound recording/art reproduction/abridgement/condensation/any other form in which a work may be recast, transformed, or adapted (101)
a. 103B- copyright extends only to the material contributed by the author (doesn’t affect the scope/duration/ownership of copyright protection in preexisting work)

b. Is it derivative?

i. Must have permission from copyright owner (exclusive right)/in public domain to make the work 

ii. Must be based on preexisting work within copyright (photo of bottle isn’t derivative bc bottle wasn’t copyrightable- Skyy Spirits) 

c. Creativity Standard: same as other works (Feist) vs. standard is higher for derivative works (Batlin)

d. Creative enough to get copyright: even if work has same “aesthetic appeal” if it incorporates non trivial contributions it’ll be copyrightable (Eden Toys- Paddington Bear copied from a copy) pic of fabric design (Schiffer Pub), recopying public domain movie but digitizing sound and changing to fit standard screen tv (Maljack Productions- even though people would have a hard time relying on original movie now), slight variation from public domain work (Alfred Bell-different tints of public domain painting)
e. Not creative enough: when it’s so similar it would jeopardize the original author’s right to let people copy the work (Entertainment Research Group), inflatable costumes aren’t original enough from characters, bc differences are a result of functional considerations (ERG v. Genesis Creative Group)
f. If differences between A and B are little, then hard to prove infringement of B rather than A (Gracen)
D. Photos almost all photos are original unless slavish copies (Schrock) : 3 ways photo may be original: 1) Rendition-angle, light, exposure, filters, developing 2) Timing-being in the right place at right time 3) Creation of subject- creates a scene or subject  (Mannion)
i. Creative enough: pic of liquor bottle in front of white background (Skyy Spirit), photo of toys for marketing material (Shrock-enough for derivative), 
ii. Idea/expression dichotomy:  woman sitting in bathroom with purse (Diodato), man contemplating suicide-scene a faire/merger prob (Kaplan)
E. Compilations (101)- a work formed by a collection and assembling of preexisting materials or data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship- includes collective works- work’s value to consumers is in the combo of its parts (Sem-Toq- signs sold separately)
a. Argue everything is a compilation of elements- compilation is protected even when its individual parts wouldn’t be, the whole is greater than the sum of its parts (Sem Torq v. KMart) 
i. Roth Greeting Card- sayings and drawings on card aren’t separately copyrightable, but the elements put together form something copyrightable 

ii. Sheldon- stock dramatic devices and typical scenes, put together, are copyrightable

b. 103B- copyright extends only to the material contributed by the author and doesn’t imply exclusive right in the preexisting material (doesn’t affect the scope/duration/ownership of copyright protection in preexisting work)

c. Creativity Standard: combine all elements to consider if whole is original- may be creativity in the arrangement/selection (Feist) or choice of analysis factors (CCC)
i. Not creative enough:  alphabetizing (Feist)- West’s arrangement of parties, selection of parallel and alternative citations, selection of atty info (Matthew Bender),  when your choices are “obvious and typical” (Matthew Bender), numbering systems for IDing parts (ATC and Southco), when choices are “obvious” or “commonplace” (Feist)
ii. Creative enough:  compilation of facts in a useful arrangement more accessible to public (CCC Info-car values), can be order/selection used by other people as long as ID created and min creativity (Feist)
d. Idea/expression dichotomy? – compilations will always portray the compiler’s “idea” of what’s important, that doesn’t preclude copyright (CCC Info)

FIXATION

A. “Copyright protection subsists…in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device” (102a)

a. Fixed + more than transitory duration 

b.  “Transitory duration”

i. More than 1.2 seconds in RAM (Cartoon Network)

ii. Scanning is fixation, even if it stays in RAM temporarily (Tiffany Design), computer code in stable form is enough fixation (Williams Elecs)
c. Not fixation: public performance or oral comments not tape recorded (Falwell)

i. Live musical performance bootlegging provision 1101- liability for anyone who makes unauthorized recording/transmission of a live musical performance or distributes the recordings (Const issues, since not fixed yet?)

d. “Fixed”- when work is embodied in a copy/phonorecord, and is sufficiently permanent or stable to permit it to be perceived/reproduced/otherwise communicated for a period of more than transitory duration – works that are transmitted are “fixed” if the fixation of the work is being made simultaneously with transmission (i.e. can’t tape a show simultaneously and claim it hasn’t been fixed yet)

e. Must be embodied in a “copy” (or phonorecords)- copies are material objects in which a work is fixed by any method now known or later developed, and from which the work can be perceived/reproduced/or otherwise communicated, either directly or with the aid of a machine/device 

f. Fixation is moment copyright attaches (Compare pre 1978- copyright attached at publication)(Compare pre 1989 works- works published w/o copyright notice could forfeit copyright)

RIGHTS PROTECTED BY COPYRIGHT 

A. Reproduce/copy the work in copies or phonorecords (106)
a. Fixed + more than transitory duration (Cartoon Network) + a copy
i. “Fixed” – when work embodied in a copy/phonorecords and is sufficiently permanent or stable to permit it to be perceived for more than a transitory duration 

1. Computer code/video game is fixed (Williams Elecs)

ii. “Transitory period”
1. Copy made/fixed:  Scanning pics are copies, even though only stays in RAM temporarily (Tiffany Design and Kidsoft), copying to RAM can sometimes result in copying but not always (Mair, cited in Cartoon Network), DLing a work is a copy (In re AOL)
2. No fixation:  something in RAM for 1.2 second/temporary buffer copy isn’t enough (Cartoon Network-buffering copy)
iii. “Copy” includes electronic files (London Sire Records)

b. Space shift (UMG v. MP3-not allowed) vs. time shift (allowed) (Cartoon Network-DVR is ok)
c. Who is making the copy?

i. Cartoon Network- sends DVR info to customers, who watch it- customers make the copies 

d. Portion copied- doesn’t have to be all, just has to be substantial (Castle Rock-Seinfeld trivia book)
e. Collective work
i. Rights of author of collective work:  privilege to reproduce and distribute the contribution as part of that particular collective work, any revision of that collective work, and any later collective work in the same series (201)
1. Ex:  can’t put articles on online Lexis database (Tasini) – must be within context of original collective work and displayed together (Tasini-even though separate text files, when combined, became the whole work and context)- can translate or do microfiche (Tasini)- CD rom is a “revision” (Greenberg, 11th Cir en banc)
f. Exceptions:
i. Sound recordings- just can’t be literal copying

ii. Non dramatic musical works (115)- after public release in sound recording, compulsory license to use them- can’t change too much (basic melody or fundamental character of the work- House Report)

1. Doesn’t cover public performance! Just making phonorecords and selling them- doesn’t include manufacturer reproductions primarily for commercial use (jukebox, broadcaster, etc.)  

iii. Computer programs- owner of a copy of comp program can make/authorize another copy of that program when it’s necessary to use the program or for archival purposes only (117)- intermediate copying is infringement, even if end product isn’t (Sega v. Accolade) (Walt Disney v. Filmation-intermediate copy only used in studio is actionable)
1. Counter:  Connectix- intermediate copy was fair use when its necessary to make a fair use of the program (create new game console)
iv. Library/archives

B. Prepare derivative works based on the copyrighted work (106)- owner has right to sequels (Formgen)
a. “Derivative work”- work based on one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization, motion pic, sound recording, art reproduction, abridgement, condensation, or any other form in which a work may be recast, transformed or adapted.  A work consisting of editorial revisions, annotations, elaborations, or other modifications which, as a whole, represent an original work of scholars, are “derivative works.”

i. If you have permission and want to copyright your derivative work, see originality section
ii. If you want to argue it’s not derivative work:

1. Too original/new work (“inspired”)

a. Changing mediums isn’t enough (Horgan- photos can infringe choreography)

2. Not changed enough to be derivative- copy or first sale 

a. Mount tile on wall or framing isn’t derivative (Lee v. Art Co), compiling comics and putting them under a new cover isn’t derivative (Fawcett- counter: copy case), Towel King towel scene with palm trees isn’t derivative 
b. Counter: cut and paste together mag articles is derivative (Nat’l Geographic v. Classified Geographic), summary of show plot lines derivative (Twin Peaks), Seinfeld quiz book (Castle Rock) Infringement requires substantial incorporation of protected items (Horgan-Nutcracker case)
3. Fixation- does D’s work have to be fixed to infringe?

a. Fixation req (Formgen)

b. No fixation req (legislative history) 

4. Infringement requires substantial incorporation of protected items (Horgan-Nutcracker case)
b. Derivative work v. reproduction work- almost always implicates reproduction too (except if it isn’t fixed, alter original work, or you got permission to reproduce)- if there’s no originality, just reproduction 
c. Exceptions
i. Sound recordings- must be exact literal copy
ii. Non dramatic musical works- subject to mechanical license (115)
iii. Computer programs (117)- lawful owner can adapt if it’s 1) an essential step in utilizing it or 2) for archival purposes

d. If “work of visual art” see VARA right of integrity too!

C. Public Distribution Right (106)- distribute copies/phonorecords of work to public by sale, rental, lease or any other transfer of ownership- right ceases in particular copy once it’s transferred (see right of first sale) 
a. Must transfer ownership- can’t retain copy (counter: by creating and transferring copy, you transfer ownership in that copy)
b. Internet- if webpage operator originates infringing content  or supervises content it can be held liable for distribution- but if service is a mere conduit/passive, then not distribution (see Religious Tech Ct v. Netcom-only uploading subscriber, not online service provider, should be liable for distribution) 

i. Offering pics online for DL = distribution (Playboy Enters. V. Frena - users made photos available for DL on a bulletin bd)  

c. Making available right- we don’t know if distribution right reaches only person who sends files or also people who make them available (available in a way that individuals in public may access these works)

i. Capital Records v. Thomas- US isn’t compelled to follow “making available right” in int’l law

ii. Counter: Elektra v. Barker- “distribution” means same as publication (publication = offering to distribute copies to a group of persons for purposes of further distribution)

d. Exceptions: can publicly distribute work based on public architectural work (120), can distribute copy you’ve bought (first sale 109)
D. Publicly perform (106) literary, musical, dramatic, and choreographic works, pantomimes, motion pics, and audiovisual works – only digital transmission of sound recordings
a. “Perform”- to recite, render, play, dance, or act it, either directly or by means of any device or process or, in the case of a motion pic or other audiovisual work, to show its images in any sequence or to make the sounds accompanying it audible (101)

i. Need more than transmitting media files, must transmit in a manner designed for contemporaneous perception (In re AOL)

b. “Publicly”- 1) perform/display it at a place open to the public or any place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered or 2) to transmit or otherwise communicate a performance/ display of the work to a place specified by clause 1 or to the public, by means of any device or process, whether the members of the public capable of receiving the work receives it in the same place or in separate places and at the same time or at different times 

i. Number of people present doesn’t matter (Columbia Pics)- doesn’t matter if only certain people are allowed in, like a social club 

ii. If it’s encoded so only an individual can view it, it’s not public (Cartoon Network v. CSC- focuses on potential audience of each, encrypted packet for DVR tech)

iii. Rental store room for viewing is public (Aveco)

iv. If performers are in public (lobby) then it’s public performance, even if viewers are in private (Red Horne, as cited in Aveco)

v. Can be liable for knowingly making available requisites of the public performance (Ex: supply tape and room to watch-Aveco)

vi. Website that allows subscribers to view is publicly (Perfect 10)

c. Exceptions
i. Sound recording- only a right to perform the copyrighted work by means of a digital audio transmission if protected (106(6))- need transmission + digital- analog, radio, or public performance doesn’t count 
1. But need permission for musical work! Not protected by first sale 
ii. Teaching exception-classroom/distance learning

iii. Nonprofit performance of nondramatic literary or musical work

iv. Homestyle exception- TV/sound transmissions

v. Record store exception 

E. Publicly display (106) literary, musical, dramatic and choreographic works, pantomimes, and pictorial, graphic or sculptural works, including the individual images of a motion pic or other audiovisual work (106(5))
a. “Display”- show a copy of it, either directly or by film, slide, TV image, or any other device or process or, in the case of a motion pic or other audiovisual work, to show individual images nonsequentially (i.e. movies need to be nonsequential-sequential showing is a “performance”)
b.  “Publicly”- see above 

c. Internet- displays on someone’s computer screen 
i. Server test- which server is the material based on? (Perfect 10 v. Google- only showing info on where to find pic isn’t displaying it)

ii. Transmission of screen displays to subscribers is a public performance or display (On Command Video  Corp v. Columbia Pics)

iii. D allows subscribers to view P’s copyrighted images (Playboy Enters v. Frena)

1. Counter: OSP wasn’t liable for user posting copyrighted works (Religious Tech Ctr v. Netcom) 

d. Limitation:  109 gives right of copy/phonorecord owner (not leased, rented) to display publicly to viewers present at the place where the copy is located  
i. Teaching exception 

ii. Can’t restrict person from taking and displaying work based on publicly displayed architectural work (120)

F. First Sale (109)- if you lawfully own a copy, owner may distribute/sell/lease/display it (no other rights though) – copy you own lawfully – copyright owner’s right to vend doesn’t exert any restrictions on the future sale of that copy (Fawcett) 
a. Person must OWN the copy- can argue it’s a license
i. License- when giver wants it back- provides recurring benefits for copyright owner (UMG Recording)

b. Exceptions for sound recordings of a musical work/comp programs:
i. Can’t lend/rent a sound recording/comp program without permission from copyright owners- doesn’t apply to nonprofit library/educational institution lending a copy for nonprofit purposes
1. NB:  Music/comp are used often, movies are watched once

ii. Doesn’t apply to: comp programs embodied in machines (can lend out video game system), works meant to be listened to only once (Brilliance Audio-audiobooks can be resold)
c. Don’t change work- otherwise, may be derivative works (argue it was or wasn’t “transformed”)- see above
i. First sale:  mount tile on wall or framing isn’t derivative (Lee v. Art Co), compiling comics and putting them under a new cover isn’t derivative (Fawcett- counter: copy case)

ii. Derivative: cut and paste together mag articles is derivative (Nat’l Geographic v. Classified Geographic), summary of show plot lines derivative (Twin Peaks), Seinfeld quiz book (Castle Rock) Infringement requires substantial incorporation of protected items (Horgan-Nutcracker case)
d. Public Display- lawful owner of a copy can publicly display that copy, either directly or by projection of no more than one image at a time, to viewers present at the place where the copy is located (109c)- can’t transmit to other locations, can’t publicly perform
i. Films- showing a film is considered performing it- so owner of a film can’t do it in public  
ii. Musical composition- can’t publicly perform it w/o permission 
G. VARA (106A) – applies to a copyrightable (non public domain)“work of visual art”- painting, drawing, print, sculpture, photo- no more than 200 copies and must be signed and numbered- excludes maps, charts, technical drawings, diagrams, models, applied art, motion pics, books, electronic info, any merchandising/promotional container, works for hire, etc.- only works created June 1, 1991 and after or created before if author hasn’t transferred title to work
a. “Work of visual art”- use common sense and generally accepted standards of artist community (Pollara)- medium/method doesn’t matter (Pollara)

i. Model – defined by artistic community (Flack)

ii. Site specific sculpture is applied art, not covered (Phillips v. Pembroke)

b. Attribution- author of a work has a right to claim authorship of that work and prevent use of her name on any work she didn’t create, to prevent use of her name in the event of a distortion or other modification of the work which would be prejudicial to her reputation
i. Ex: Stephen King’s Lawnmower man 
c. Integrity- right to prevent any intentional distortion/mutilation/modification that would be prejudicial to her reputation - prevent intentional/grossly negligent destruction of work of recognized stature 

i.  “Work of recognized stature”?

1. Low threshold- local artist with some recognition locally in newspapers, testimony from local art critic (Martin v. Indianapolis) 

2. High threshold- must be exhibited (Pollara concur)

d. Exceptions- modification of work as result of passage of time, inherent nature of materials, result of conservation or public presentation doesn’t count (unless conservation/public presentation and results from gross negligence), owner of building can alter/destroy it (120)
e. Transfer rights- can’t be transferred but can be waived if agreed in writing- transfer of ownership of a copy doesn’t constitute transferring/waiving moral rights

f. Term- life + 70 (created before June 1, 1991 and not sold), life of author (post June 1, 1991)
ELEMENTS OF AN INFRINGEMENT ACTION
A. Is P the copyright owner/owner of exclusive rights at time of infringement? (501)(Silvers v. Sony-transfer timing was bad)

B. Is the copyright valid?

a. Ownership of valid copyright = copyrightable material + term hasn’t expired + registration gives a presumption of validity

C. Is copyright registered? Req to bring action for US works, doesn’t apply to VARA cases, if Copyright Office denies registration, P needed to have delivered the deposit, app, and fee (411)

a. Majority:  must have denial or acceptance of app before juris 

D. Identify which exclusive rights D may be violating 

E. Infringement:  1) D copied P’s copyrighted work (use) 2) D’s copying constituted misappropriation (Arnstein)

F. D copied P’s work (use) – need admission OR access + probative/striking similarity  (Arnstein)
a. Sliding scale- more access, less similarity needed  (inverse ratio rule)
i. Access or access to related third work- don’t need to prove actual access, just reasonable possibility of access (Price v. Fox)

1. Ex: sale of 1M copies and public performance (Arnstein), P created song in France and had only been performed at Chicago weddings wasn’t enough (Selle v. Gibb)

2. Defense: ID creation

3. No access?  Different views:

a. Must be so similar it precludes possibility of ID creation (Gaste v. Kaiserman)- don’t need access if there’s striking similarity and no exemplar/public domain work that could have IDly inspired both parties (Ty v. GMA)
b. Need proof of some reasonable possibility of access even when there’s stunning similarity (Selle v. Gibb)

c. Don’t need intent (Bright Tunes)

ii. Striking/probative similarity- similarity which under all circumstances makes ID creation unlikely (Laureyssens)

1. Compare all aspects just to determine if D has copied 

2. No striking similarity: argue inspired by public domain/real life object (Ty v. GMA-stuffed animal inspired by pig, Herbert Rosenthal Jewelry-bee pin inspired by real life)

G. Whether the D has appropriated protected expression from the P’s work 

a. Not de minimis

i. 3 justifications for de minimis (Ringgold): 1) Technical violation of rights but so trivial law won’t impose legal consequences 2) copying was so trivial there was no “substantial similarity” (quantity and quality) 3) Fair use- portion was so small (Ringgold-poster shown whole for 30 seconds not fair use)

ii. Factors:

1. Length it’s used for? sampling any copyrighted music, not matter how brief, is actionable (Bridgeport)- compare Gottlieb (pinball in movie- few seconds isn’t enough)

2. Is it fully visible? (Ringgold- yes, liable.  Gottlieb- no, not liable), images are small and indistinct (Seven movie case)

b. D’s work is substantially similar to P’s
i. ID the observer

a. Ordinary observer (Arnstein)- whether average observer unless he’s trying to pick out the differences, would overlook them and regard the aesthetic appeal as the same (Peter Pan/Learned Hand)

b. More discerning observer (Laureyssens) 

c. If ordinary observer is specialized, use intended audience

i. Ex: costumes should be compared from children’s POV (Lyons), when audience has “specialized expertise” (Dawson)
ii. Computer programs or toys (Dawson)

ii. Apply test from that perspective

1. Total concept and feel – argue for works hard to dissect 

i. Must still compare copyrightable differences though, esp when based off a public domain work (Boisson- 2nd Cir) 

2. Dissection- filter out non copyrightable elements, compare what’s left (2d Cir-Altai)

i. Abstraction Filtration Test (Altai) for computer programs 
1. Abstraction-break down into structural parts 
2. Filter out uncopyrightable parts – ex: dictated by efficiency or external factors, public domain (Altai)

3. Compare protectable elements- leaves a “core of protectable material” - are these substantially similar?
a. Copyright extends beyond the work’s strictly textual form to its non-literal components.  Infringement when the fundamental essence/structure of a work is duplicated (Altai)
iii. Ex of substantial similarity: can’t just point to how much you didn’t copy (Sheldon), infringement can happen if only a small portion is substantially similar (Steinberg-Moscow poster, font, text, colors, overall mood similar), if there are “recognizable paraphrases” even if no closely similar language (ETS v. Katzmann-testing booklet)
iv. Ex of no substantial similarity: intentionally making sufficient changes in the work (Nimmer), used source code from another comp program to create a similar program but those elements are dictated by function (Altai), “Abie’s Irish Rose” copying stock characters and Romeo Juliet plot (Nichols), similarities bt bee jewelry bc of merger (Herbert Rosenthal), P’s copyrighted design was modified and put on fabric and had same color, arches, scrolls, rolls of symbols, but ordinary observer wouldn’t say substantial similarity (Peter Pan Fabrics), copying 3 notes (Newton)
H. Burden shifts to D to claim an exception/defense- fair use, first sale 
I. Statute of limitations- 5 yrs after infringement (Clinton Amendment)

a. Majority view- will be tolled during period when a reasonable person wouldn’t have discovered the infringement 

LIMITS/DEFENSES

A. Performance/Display during Teaching

a. Face to Face 110(1)- performance or display of a work by instructors or pupils in the course of face to face teaching activities of a nonprofit educational institution, in a classroom or similar place devoted to instruction isn’t infringement 

i. Doesn’t authorize teacher to make the copy to use though- must acquire that legally – see fair use 

b. Distance Learning 110(2)- no infringement by performance or display of a work through transmission to students enrolled in a course- only applies to nondramatic literary or musical work or reasonable and limited portions of any other work, or display of a work in an amount comparable to that which is typically displayd in the course of a live classroom session- must be in conjunction with scheduled sessions, controlled by instructor- must be directly related to and of material assistance to the teaching content of the transmission

i. Doesn’t apply to a work produced or marketed primarily for performance or display as part of mediated instructional activities transmitted via digital networks – i.e., doesn’t apply to products marketed for online learning

ii. Work must be lawfully required 

B. Nonprofit Performances – no infringement for performance of a nondramatic literary or musical work otherwise than in transmission to the public, w/o any purpose of direct or indirect commercial advantage and w/o payment of any fee or other compensation for the performance to any of its performers/promoters/organizers IF 1) there’s no direct or indirect admission charge or 2) the proceeds, after deducting the reasonable costs of producing the performance, are used exclusively for educational, religious, or charitable purposes and not for private financial gain (110(4))  - doesn’t apply if owner gives signed written notice at least 7 days before performance and gives reasons 

C. Compulsory License for Nondramatic Musical Works – once authorized phonorecords of the work have been distributed in the US, anyone can record and distribute nondramatic musical works w/o owner’s permission – license only available if main purpose is to make and distribute copies for private non commercial use- can make a musical arrangement of the work to adapt it to another performance, but can’t change the basic melody or fundamental character of the work, and can’t be protected as a derivative work 

a. Can’t literally copy it- must change/re-record it 

b. Can compulsory license a song, do a cover of it, but if you change it too much it’s infringement (leg history)
c. Doesn’t apply to performance of work, creating a karaoke disc (ABKCO Music-lyrics are separate)

d. Compulsory license for jukebox public performances 

e. Compulsory license for public broadcasting of nondramatic musical works and published PSG works (118)

D. “Homestyle” or “Aiken” exemption (110(5))- TV/sound transmissions- no infringement/fee/permission needed by the public reception of the transmission on a single receiving apparatus of a kind commonly used in private homes unless 1) a direct charge is made to see or hear the transmission or 2) the transmission received is further transmitted to the public- limitations on size of premises and nature of equipment (110(5))

a. For musical nondramatic works, can transmit/retransmit a performance/display intended to be received by general public if you meet the qualifications 

b. Applies to establishment less than 2k gross square feet and any food/drinking establishment with less than 3750 gross feet if radio is communicated by no more than 6 loud speakers, no more than 4 in 1 room OR performance of tv transmission is communicated by no more than 4 TVs, not more than 1 per room, no device bigger than 55 inches 

c. Can transmit through individual radios/tvs in apt/hotel rooms (111a1)

E. Record store exception- if sole purpose is to sell music, then publicly perform it but can’t transmit beyond place where establishment is located 

F. Computer Programs – sec 117, can make copies or adapt the program when the new copy or adaptation is created as an essential step in the utilization of the computer program or such new copy/adaptation is for archival purposes- only for owners of authorized copy 

a. If right to possess copy ends, must destroy copies/adaptations 

G. Architectural Buildings 

a. “Architectural work” is the design of a building as embodied in any tangible medim of expression, including a building, architectural plans, or drawings.  The work includes the overall form as well as the arrangement and composition of spaces and elements in the design, but doesn’t include individual standard features (101)

b. Once work is constructed, can’t prevent the making, distributing, or public display of pics/paintings/photos/or other pictorial representations of the work, if the building in which the work is embodied is located in or ordinarily visible from a public place (120)

c. Building = inhabitable, not structures (bridges)

d. Owners of a building embodying an architectural work may, without consent of copyright owner, make or authorize the making of alterations to such building, and destroy or authorize the destruction of such building 

H. Libraries and Archives(108)- can make 3 copies of a work from its collection for preservation and security or deposit in another library (if own work or medium is outdated)- can make 3 copies to replace a lost/damaged copy if work isn’t readily available- can make copy of small portion of a work for private study, scholarship, research- can make copy of entire work where work isn’t obtainable elsewhere at a fair price 

a. Library must be open to public, copies must have notice, no commercial purpose in the reproduction

b. Systematic copying not allowed- when library makes copies of materials available to other libraries under formal or informal arrangements whose purpose is to have the reproducing library serve as the source of the material 

c. If doesn’t fit here, argue fair use 

I. Fair Use

a. Favored uses: criticism, comment, news reporting, multiple copies for classroom use, scholarship, research (107)

i. Not dispositive (Harper- done for news reporting but still no fair use bc other factors weighed against)(Princeton University-coursepack for classroom not fair use)

ii. Classroom use: limited by brevity (short works), spontaneity, cumulative effect (no more than 9 instances of copying), no substitutions (doesn’t reduce sales or create replacements), cost (no student charge beyond copying fee)- (Princeton Univ. Press)

1. Coursepacks aren’t fair use (Princeton Univ Press)- looks at immediate use (copy shop) rather than ultimate use (classroom)

iii. Scholarship/Research

1. Texaco- copying articles on relevant scientific research wasn’t fair use- ultimate purpose was to develop commercial products (commercial use), effect on potential market

b. Factors (not exclusive list):

1. Purpose and character of the D’s use, including whether such use is of a commercial nature or is for nonprofit educational purposes

a. Transformativeness - whether it alters the original work with new expression, meaning, or message

i. At the “heart of fair use” (Acuff Rose)

ii. Must add something to make it transformative, can’t take away (Clean Flicks-unknown status of this case)
iii. Change medium isn’t enough (UMG Recording v. MP3)
iv. Low threshold:  reverse engineering and creating a new competing game system is “transformative” (Sony v. Connectix), search engine and thumbnails are transformative (Perfect 10-just changed medium)

b. If the use is commercial, presumptively unfair- non commercial, presumptively fair (Sony presumption)

i. Acuff Rose-only applies to exact copying for commercial gain

c. Ask if it’s for the same purpose as the original creator (Ariba Soft-search engine that displays small pics of results is fair use)

i. Subjective purpose v. objective purpose 

d. Will it benefit to the public (directly or indirectly) (Sega v. Accolade-computer programming case)(Texaco-scientific research but done for commercial gain)(Arriba Soft-compiling search results fair use)

e. Favored uses (see above)

f. Did D copy to avoid doing his own creative work? (Sega v. Accolade)

g. Parody- uses P’s work to comment on the work- transformative (Acuff Rose)(Leibovitz- Demi Moore pic is parody)

i. Not fair use (Columbia Pics v. Miramax- MIB poster not fair use)

h. Satire- uses P’s work to comment on something other than the work itself- less favored but not impossible (Blanch v. Koons- but artist argued he had to use this particular work, not any work would do-necessity)

2. Nature of copyrighted work

a. Unpublished work gets more protection (Harper)

i. “Publication” = distribution of copies or phonorecords of a work to the public – not public performance (101)- even if it’s just to subscribers (Perfect 10 v. Google)

ii. Pre 1978- general v. limited publication 

iii. Wright v. Warner Books- allowed scholarly use of unpublished letters, but only small quotes

iv. Copyright Act- unpublished doesn’t mean no fair use 

b. Creative works get more protection

c. If published, factor has little weight (Perfect 10 v. Amazon)

d. Computer programs- less protection, esp for reverse engineering- they are utilitarian objects (Sega v. Accolade)

i. Disassembly is ok if it is the only way to access the unprotected elements + legitimate interest in gaining such access (Sega v. Accolade)

e. Outdated medium (like converting CD version to MP3) or no market for it may be ok 

3. Amount and substantiality of the portion used in relation to the copyright work as a whole

a. “Heart” of the work (Harper- copied small portion Ford’s memoirs)- is portion chosen highly protected, creative expression? (Harper Row)

b. Copying whole thing isn’t dispositive (Sony-time shifting TV programs) (Mattel v. Walking Mtn- used whole Barbie for art)(Perfect 10-thumbnails fair use)

i. Counter: copying whole thing isn’t dispositive but does militate against finding fair use (A&M v. Napster)

c. LOW THRESHOLD: professor thought these articles were important enough to put in coursepack, so this factor weighed against them (Princeton University Press)

4. Effect of the use upon the potential market for or value of the copyrighted work 

a. Markets to consider: lost sales of copyrighted work to others/D, loss in potential markets, licensing fee  

i. Potential markets- traditional, reasonable, or likely to be developed markets (Texaco) but don’t have to show P entered market, exclusive rights include right to curb development of derivative market (UMG)

ii. Licensing fee- can count it if P has an interest in exploiting the licensing market (Princeton University Press) or if there’s a trad’l, reasonable, likely to be developed market for licenses (Texaco)
1. Argue cyclical (Princeton dissent)
iii. If people would buy multiple of the same type of work, this factor is less important (Sega v. Accolade-buy lots of video games. Harper-buy only one biography)

b. If D’s work became widespread, would it adversely affect the potential market?

c. If D’s use is commercial, likelihood of market harm is presumed- if non commercial use, likelihood of market harm must be demonstrated (Sony presumption)

i. Counter:  Presumption of market harm for verbatim copying of entire work for commercial use (Acuff Rose)

d. HIGH threshold: found fair use for reverse engineering game system then creating a competing game system (Sony v. Connectix- bc it’s “transformative”), thumbnails don’t supersede market for pics (Arriba Soft), more competition is good (Accolade-reverse engineer software program to make video game system compatible)
e. LOW threshold: copying articles for scientific research (diminishes subscription of mag-Texaco), distributing files so you don’t have to buy product (Napster- reduces CD sales, reduces getting into market for digital music)

f. Lethal parody doesn’t count (Acuff Rose)

g. File sharing- repeated and exploitative copying of a copyrighted work may constitute commercial use (A&M v. Napster) 

c. Ex of fair use: time shifting (Cartoon Network), when disassembling comp program is only way to get unprotected elements + D has legitimate interest in gaining access to those (Accolade), parodic novels (Suntrust- Wind Done Gone), photos of Barbies in blender (Mattel v. Walking Mtn), using fashion photo in college as satire (Blanch v. Koons), thumbnail of pics (Perfect 10 v. Amazon-just changed medium)

i. Factors in favor of D:  transformativeness is most important (Acuff Rose), market harm is most important (prof stats, Princeton University Press), commercial use is most important (Sony), nature of work is most important (computer program cases)

ii. Factors in favor of P: using excessive amount will diminish a finding of transformativeness (Warner Bros v. RDR Books), when not transformative other factors don’t matter as much (Princeton University Press)

d. Ex of non fair use: space shifting (UMG Recording-posted music online, have to own CD to access it, not fair use), taking more than necessary to define Harry Potter terms (Warner Bros v. RDR), DLing music even if you plan on buying it (A&M)

e. Other possible factors:  equitable doctrine (House Report)

i. Was author an artist? (Blanch v. Koons, fair use when P wasn’t artist.  Roger v. Koons, not fair use when P was artist)

ii. Does it stifle creativity to enforce copyright law here? (Perfect 10 v. Google)

iii. How easy was it to get permission?  fair use corrects market failure when getting permission is too stringent (Princeton v. Michigan-when it’s easy to get permission to use work, scope of fair use should be less)

J. Constitutionality of fair use- unknown


a. Constitutionally req (Eldred- 1stA protection)

b. Not constitutionally req (Corley)

K. Constitutionality generally

a. Can’t use commerce clause to go beyond bounds of copyright clause (Martignon)

b. Can use commerce clause to go beyond copyright clause (KISS Catalog)

ANTI CIRCUMVENTION/ANTI ACCESS (DMCA)
A. DMCA

a. Anti-circumvention rules (break into a locked room-Reimerdes)- can’t circumvent a tech protection measure that effectively controls access to a work (1201a1A)-can personally circumvent anticopying tech (no trafficking)
i. Elements:
1. Underlying work is legally protected under the title- Copyright Act 
a. Lexmark- protects access to its unprotected code but not to its protected code 

b. Chamberlain- nexus bt copyrightability and circumvention 
c. Does it pass private domain to reach the public domain though?
2. Tech measure effectively controls access to the work and

a. “Effectively controls access to a work” if the measure, in the ordinary course of its operation, requires the application of info, or a process or treatment, with the authority of the copyright owner, to gain access to the work 

i. Ex: scrambling, encryption, authentication (like PWs) 

ii. Look at PURPOSE of control device/use- must be a nexus b/t circumvention and copyrightability (Chamberlain)
1. Counter: House Report- providing owners with the ability to preclude unlimited access was a goal of the DMCA

a. Majority view- ID cause of action unrelated to copyright law

iii. Doesn’t apply solely bc product requires authorization to access (Chamberlain- garage door)

b.  “Access”

i. Must control access effectively to all avenues (Lexmark- can’t lock front door and leave back door open)- counter: only requires access control in the “ordinary course”
3. D circumvents the measure 

a. “Circumvent”- descramble, decrypt or otherwise to avoid, bypass, remove, deactivate, or impair a tech measure without the authority of the copyright owner (1201a3A)

i. Making a skeleton key to unlock all locks (Universal Studios, in Berkshire) 

ii. May not be circumvention if it’s to use work legally (Chamberlain)
iii. Using the right PW isn’t circumvention (Berkshire)
1. But can’t create a “key” that decrypts –must have “authority” to use the key (321 Studios)

iv. Ex: mimic secret handshake to access work (Realnetworks)- more concerned with automated conduct than physical conduct, like trying tons of PWs
b. Antitrafficking rules- prohibits trafficking/offering to the public devices/services to circumvent antiaccess or anticopying tech – liability if device 1) is primarily designed/ produced for the purpose of circumventing a tech measure that effectively controls access  OR 2) has only limited commercially significant purpose or use other than to circumvent protection that effectively controls access, OR 3) is marketed for use in circumventing a tech measure that effectively controls access
i. “Trafficking”- manufacture, import, offer to the public, provide, or otherwise traffic in any tech/product/service/device/component/part 

1. When someone “presents, holds out or makes a circumvention tech available, knowing its nature, for purposes of allowing others to acquire it” (Reimerdes- posting link on website)

2. Ex: it’s enough to post computer code or link to other web sites where code is available (Universal v. Corley and Reimerdes)

ii. Circumvents/marketed to circumvent tech that effectively controls access 
1. Does it circumvent?

2. Is it used on a tech that effectively controls access?
iii. One of the above 3 situations –primarily designed, marketed, limited commercially significant purpose

1. Limited commercially significant purpose? Look at that portion of the product (Realnetworks- that part of VCR doesn’t have legitimate purpose)

c. Exemptions 

i. Library/archive/education- can circumvent antiaccess measures if nonprofit is considering acquiring a copy of the work but can’t otherwise acquire a copy to examine- can’t retain copy

ii. Reverse engineering- person who has lawfully obtained the right to use a copy of a computer program may circumvent a technological measure that effectively controls access to a particular portion of that program for the sole purpose of IDing and analyzing thse elements of the program that are necessary to achieve interoperability of an IDly created comp program with other programs (1201f1)

iii. Encryption research- may circumvent antiaccess encryption if it’s necessary to study the encryption- consider whether D disseminates her findings to other researchers, whether she is an encryption researcher, whether she asks permission of the copyright owner/shares her results with copyright owner  

iv. Self help for privacy protection – can circumvent if it has the sole effect of IDing and disabling elements that collect or disseminate personally identifying info 
v. Security testing- security testing done in good faith for correcting a security flaw with the authorization of the owner

vi. To prevent minors from accessing parts of the internet 

vii. Librarian of Congress exemption- can exempt class of works from antiaccess rules (not antitrafficking rules) for 3  year periods – must be re-evaluated each period- “class of works” may be defined by users – factors considered: 1) would providing an exemption adversely affect the product 2) would there be any impact on the use of works for nonprofit archival, preservation, and educational purposes? 3) would it have any effect on the market for/value of the work?
d. How does this affect fair use/other rights?

i. Nothing in this section shall affect rights, remedies, limitations or defenses to copyright infringement, including fair use (1201)

ii. Don’t know standing of fair use or how this expands copyright law- can it be used to protect unoriginal aspects of computer databases? 

1. Pro expansion: if it didn’t expand it’d be superfluous- piracy is problem

2. Con: 1201 provision- copyright law doesn’t discriminate based on underlying work (here, tech work gets more protection)- would violate first sale 

iii. Cases:  Realnetworks- rejects arg that emulating secret handshake facilitates fair use DLing of works.  Reimerdes- rejects fair use arg for circumventing access controls.  Chamberlain- didn’t create a new right of access that copyright owner now gets to monopolize.  
1. Argue separate from copyright v. intertwined with copyright (fair use)

iv. Constitutionality?  Unknown

1. Eldred- may require fair use- may use strict scrutiny if this alters the traditional contours of copyright – just applied rat’l basis though
2. Remierdes 2nd Cir- DMCA doesn’t preclude fair use but fair use isn’t requied

3. DMCA upheld over 1stA challenges (Remierdes), intellectual property clause challenges (Elcom) and is within commerce power (Elcom)

COPYRIGHT OWNERSHIP

A. Author can sue/owns copyright + right to exclusive uses 
B. Who is the author?

a. If individual created it, author/creator has copyright

i. Intellectual (preferred) v. physical authorship (Lindsay- Titanic case, directed filming, held daily planning sessions, specified camera angles, screened footage)

1. Can be author even if your expression is transposed by mechanical method under her authorization (Adrien, cited in Lindsay and Lake Dreams)

b. If work made for hire, hiring party owns copyright (unless otherwise agreed in signed writing)
i. Two types of work made for hire (ONLY these types- can’t just declare a work a work made for hire):

1. Work prepared by an employee + w/in scope of his employment OR

1) Tests for “employee” (Reid):

i. Right to control test-when hiring party retains right to control the product 
ii. Actual control test- when hiring party actually exerts control over the creation
1. Counter: have to wait until creation to know who owned it (Reid)

iii. Only formal, salaried employees qualify 

iv. Reid factors: hiring party’s right to control the manner and means by which the product is accomplished, source of instrumentalities/tools, location of work, duration of relationship bt parties, whether hiring party has right to assign additional projects to hired party, extent of hired party’s discretion over when and how long to work, method of payment, hired party’s role in hiring/paying assistants, whether work is part of the regular business of hiring party, provision of employee benefits, tax treatment of hired parties 
2) Tests for “w/in scope of employment” (101)- employer has burden 
i. Whether work is of the type the employee is employed to perform

ii. Whether work occurs substantially w/in authorized work hours/space limits
iii. Whether its purpose, at least in part, is to serve employer

iv. Ex: Martha Graham created choreography for her dance studio
v. Ex computer programs: computer programs after work (Avtec- not for hire even though he received compensation and direction.  Crestar-for hire bc program would have helped his bank and job req him to work long hours)

vi. Ex teachers: generally lower school is work for hire (Shaul) but upper education writing isn’t work for hire, even if req for tenure (Weinstein)

1. Counter: Most likely 76 Act abolished teacher exception but this would have bad consequences (Hays)

2. Work specially ordered and commissioned + falls into specific categories + parties expressly agree in writing its work made for hire 

1) Specific categories: contribution to collective work, part of motion picture or audiovisual work, translation, supplementary work, compilation, instructional text, test, answer material for test, atlas

i. “Supplementary work”- work prepared for publication as secondary to another work for introducing, concluding, illustrating, explaining, revising, commenting upon etc.

ii. Not sound recordings/audio works (Lulirama)

2) Agreed in writing

i. Majority: writing must precede creation (7th Cir- Schiller)

ii. Minority: must agree before creation but doc can be executed after creation (2d Cir- Playboy v. Dumas)

NB:   Why care about work made for hire? Term of protection is 95 yrs from publication/120 from creation, whichever is first– no moral rights- ownership goes to hirer 
c. If done by joint authors, co-owners of copyright with undivided interests 

i. “Joint work”-work prepared by 2 or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.  Test (Childress):
1. Is there writing agreeing to be joint authors?  If so, joint work.

2. Each author contributes to copyrightable expression and
1) Aalmuhammad v. Lee-technical and cultural advice on movie

2) Childress- factual help in play 
3. Each author intends to be a joint author when work is created

1) Ex: Thomas v. Larson- rent case, Larson had sole decisionmaking authority, was billed as author, 3d party contracts referred to Larson as author, showed he viewed himself as author

ii. Can argue right to individual’s contribution, though not whole (Childress)- but implied nonexclusive license problem (see transfer section)
iii. Each may use or license work w/o permission, but must share profits- can’t grant exclusive rights unless all owners agree- get 70+ yrs after death of last author 
d. If collective work, thin copyright to whole compilation but individual authors retain copyright in their own individual pieces  (201)(Counter: argue implied nonexclusive right)
i. “Collective work”- work, such as a periodical issue, anthology, or encyclopedia, in which a number of contributions, constituting separate and ID works in themselves, are assembled into a collective whole (101)- newspapers, mags, collections of literary works, compilation CDs 

ii. Rights of author of collective work:  privilege to reproduce and distribute the contribution as part of that particular collective work, any revision of that collective work, and any later collective work in the same series  (202)
1. Ex:  can’t put articles on online Lexis database (Tasini) – must be within context of original collective work and displayed together (Tasini-even though separate text files, when combined, became the whole work and context)- can translate or do microfiche (Tasini)- CD Rom is a revision (Greenberg-11th Cir reconsider) 
e. Ownership of copyright v. ownership of material object- transfer of ownership of a material object (copy/phonorecords) doesn’t convey any rights in the copyrighted work embodied in the object (202)- transfer of copyright doesn’t mean transfer of material object (202)

f. Transfer of copyright- an assignment, mortgage, exclusive license, or any other conveyance of a copyright or any exclusive rights…not including a nonexclusive license (101)- ownership may be transferred by any means of conveyance (201)

i. Exclusive right- may sue, must be in signed writing (204), can’t retransfer those rights without consent from transferor (counter: Gardner-but generally exclusive rights holders get all economic benefits under 201)
1. When D has exclusive right and new use is within same medium, grant generally covers that (Random House)- exclusive right to publish a book isn’t same as right to published ebooks (Random House v. Rosetta)

ii. Non exclusive right- can’t sue, can be granted orally or implied by conduct

1. Implied license exists when: 1) person requests creation of work 2) creator makes that work and delivers it to person 3) licensor intends licensee to copy and distribute it (Effects v. Cohen)
2. No first sale 
FORMALITIES of a copyright
A. Copyright Notice
a. Why notice req? put works into public domain, put others on notice it was copyrighted, IDed an author, provided copyright date so people could determine duration

b. Works published before 1978 (1909 Act)

i. Copyright applies to published works (voluntarily published by author) + that gave notice (c symbol, name, date)

ii. What type of publication, without notice, would forfeit rights? GENERAL not limited publication

1. General publication- work is available to public without regard to their identity or what they intended to do with the work OR work was displayed to permit unrestricted copying by general public (MLK)- if you didn’t give notice, lose your rights
2. Limited publication- keeps common law protection- work was made available to only selected persons for limited purpose- public performance IS NOT publication (MLK- speech delivered before 200k people but not generally published)- distribution of phonorecords didn’t constitute publication of musical work embodied in them

3. Factors to consider: # of recipients, how they were chosen, restrictions placed on work, whether work was disseminated further

4. Ex: distributing postcards of sculpture is general (Letter Edged in Black Press)

iii. Mistakes- where owner sought to comply, the omission by accident or mistake of the prescribed notice from a particular copy or copies didn’t invalidate copyright- author must have attempted to comply though 

c. Works published between Jan 1, 1978 (1976 effective) and Feb 28, 1989

i. Copyright attached upon creation

ii. If work was published w/o notice, lose copyright unless you take curative measures (5 yrs)

d. Works published after Mar 1, 1989

i. Eliminated notice req- inconsistent with Berne 

ii. Advantages of notice: 1) precludes innocent infringement defense if D had access to a copy w/ proper copyright notice 

1. Ex: D had access to CDs, no defense for DLing music (BMG v. Gonzalez)

iii. Phonorecords- put P on phonorecord

iv. Govt works- include statement IDing portions protected 

v. Collective works- just need 1 notice 

B. Registration – can register at any time during ownership- may register published and unpublished works

a. How to register?  Application + fee + deposit (2 copies of best edition of works published in US, one copy of unpublished works or works included in collective works- 408)

b. Why register?  Not req but there are advantages:

i. Action for infringement of a US work cannot be brought until owner registers the copyright (or applies, tenders fee, and deposits)- just needs to precede filing, not infringement 

1. US work = a work that wasn’t created and first published in a foreign country that’s party with the US to a copyright treaty

2. Need registration to be accepted/rejected- don’t know of app is pending (Corbis-pending isn’t enough)

ii. Statutory damages and atty’s fees can be awarded only if copyright is registered before infringement (unless it’s a VARA case, or registered within 3 months of publication)(412)
iii. Prima facie evidence of a valid copyright 

C. Renewal

a. Work published before 1964 goes into public domain after 28 yrs unless copyright is registered and author applies for renewal for another 28 yrs 

D. Deposit – no deposit req if work is unpublished and you don’t register – failure to deposit doesn’t affect copyright validity 
a. Copyright owners that register works must deposit one or two copies with US Copyright Office

b. Copyright owners of published works are req to deposit 2 copies with Library of Congress

E. Duration (see chart 435)
a. Works created Jan 1, 1978 and after – life of author + 70 yrs (302a)

i. Copyright begins at fixation

ii. Joint authors = 70 yrs after last surviving author’s death 

iii. Anonymous work/work made for hire= 95 yrs after publication or 120 yrs from creation, whichever comes first 
iv. DECEMBER 31st of that year 
b. Works published 1964-1977- 28 yrs renewable + 67 years auto renewal (95 yrs) 
c. Works published 1923-1963 – 28 + 67 yrs if renewal was sought 

d. Published before 1923 – public domain 
e. Works created but not published or copyrighted before Jan 1, 1978- copyright doesn’t expire before Dec 31, 2002 – if work is published on/before Dec 31, 2002 then copyright doesn’t expire before Dec 31, 2047- get at least life + 70 yrs or 95 yrs for work for hire
f. Sound recordings made before Feb 12, 1972 not subject to fedl law
g. Constitutional challenges

i. Free speech challenge- did adding 20 years to copyrights violate the 1stA?  NO (Eldred) – Copy Clause and 1stA were adopted close together indicating Framers thought they were consistent- Copy Clause purpose is to promote speech 

ii. Did it exceed Congress’ powers?  NO (Eldred)- Congress is the body that reads and implements Copy Clause – harmonized law w/ international law 
iii. Kahle- Congress in best place to determine what’s best for copyright- opt out system still “promotes progress”

iv. Counter long duration: orphan works, retroactive protection doesn’t promote progress, Const requires “limited time” (Breyer in Eldred)
F. Transfers/licensing- see ownership
Secondary Liability: CONTRIBUTORY INFRINGEMENT/VICARIOUS LIABILITY and SAFE HARBOR
A. Need direct infringer!
B. VICARIOUS LIABILITY – when D profits directly from infringement + has right and ability to superviser the direct infringer- doesn’t require knowledge (Gershwin, Shapiro)
a. Profit directly

i. Parking fees, admission fees from swap meet (Fonovisa-flea market)

ii. Infringement increases attractiveness of the venue (Shapiro, cited in Fonovisa)(Napster-draw for customers-operator of file sharing P2P, provides tools to search for info, has central database)
iii. Receiving fixed fee for your service isn’t profiting directly (RTC v. Netcom) 

b. Right/ability to supervise

i. Came out of respondeat superior- can you control infringer’s conduct? (Perfect 10)
ii. Infringement:  Flea market vendors could exclude vendors for any reason (Fonovisa), rules and regulations (Polygram, in Fonovisa), formal licensing agreement (Shapiro, in Fonovisa), right to remove individual infringers from server (Napster)
1. HIGH standard: must have right to directly reduce infringing conduct, not just affect it – contract that allowed withdrawal of services for illegal activities wasn’t enough (Perfect 10 v. Visa-credit cards), Google’s ability to control its own index, search results, and webpages doesn’t give it ability to control infringement (Amazon.com, in Napster)
2. LOW standard: can read titles of the files even if you can’t read the files themselves to see if they’re infringing, even though titles don’t always correspond exactly with work (Napster)

iii. Not infringement:  can’t block individual users to remove copyrighted material from its network (Grokster)

C. CONTRIBUTORY INFRINGEMENT- “intentionally inducing or encouraging direct infringement”- knowledge of the infringing activity + induces or materially contributes to infringing conduct – unlike vicarious, you can’t control infringers. Can only prevent yourself from helping them (Perfect 10)
a. Napster 3 part test (less burden): 1) Specific knowledge of infringing conduct 2) Could block access to that conduct but 3) you don’t

b. Knowledge- knowledge of specific instances of infringement OR not capable of substantial non infringing uses (then knowledge may be imputed-Napster)
i. Specific knowledge- if product has substantial non infringing uses (Sony)

1. Specific knowledge: willful blindness is enough (can’t design system to dodge knowledge req, but encrypting info isn’t enough, look at intent of D-In re Aimster)- internal emails where Napster referred to swapping, internal list of works (Napster)

2. Not specific knowledge:  constructive knowledge isn’t enough (Napster)- mere knowledge of infringing potential or past uses isn’t enough, ct wants knowledge of infringement as it’s happening (Grokster-tech was distributed w/o central hub), knowledge that your product may be used for infringement isn’t enough (Sony-tape recorder)
ii. Not capable of substantial non infringing uses will imply knowledge:  Sony- video tapes (no knowledge), Vault v. Quaid-computer program that let you use software without disc in was capable of legal archival purposes (no liability), Abdallah-tapes cut to exact length of infringed work is not capable of substantial non infringing uses 

1. Tests:  1) CAN good be used for non infringing use? (Sony, Breyer concur in Grokster-says “capable” of substantial noninfringing uses-but Abdallah and Vault make it unlikely this is enough)  2)  IS good being used for non infringing uses? (Abdallah, Gisburg concur in Grokster-10% legitimate users isn’t enough)  3) “Commercially significant” legitimate uses (Vault v. Quaid)
2. Args for liability (Abdallah):  1) Non infringing use doctrine only applies to staple articles and commodities 2) Must be substantial, not just any, non infringing use 3) D in the Abdallah tape case also offered other supplies, like duplicating machines 
c. Worked w/ infringer OR
i. Abdallah-taught people how to infringe

d. Supplied device/location used by infringer 

i. Infringe: providing site and facilities is enough-parking, advertising, plumbing (Fonovisa), operating a server where massive infringement occurs (Napster), provided links to specific infringing images (Amazon.com, discussed in Perfect 10 v. Visa), allowed users to locate and obtain infringing material (Napster- had central server that indexed files and users), specific knowledge + could block access +  don’t do it (Napster 3 part test)
1. But for causation- but for D’s contribution, difficult for infringement to occur (Fonovisa)

ii. HIGH level for infringement: must directly contribute to infringement, analysis must be one step not removed (Perfect 10 v. Visa Int’l-not enough to that liability would undermine infringement), participation must be substantial (RTC v. Netcom Online-online service provider and summary judgment motion)
D. ACTIVE INDUCEMENT:  intent/object of promoting infringement + material inducement/affirmative steps to foster infringement (Grokster)
a. Intent:  Grokster-distributed P2P software-advertising, evidence of intent- not enough that they sent out emails discouraging infringement or blocked users when asked by copyright holders (Grokster, remand)
i. Counter: may just be a form of contributory liability- Grokster had knowledge from user emails- therefore requires knowledge req  

b. Inducement = made known it wanted to take Napster’s old customers, express promotion of infringent, neither company tried to filter out copyrighted material, commercial success of business depends on infringers (Grokster) 

E. Defense for service providers:  DMCA 512 SAFE HARBOR- doesn’t change vicarious/contributory liability 
a. Preconditions for ANY safe harbor to apply (512i): 1) provider adopted and reasonably implemented a policy that terminates, in appropriate circumstances, any subscribers who are repeat infringers and informs subscribers of this policy, and 2) accommodates and doesn’t interfere with standard technical measures

i. “Service provider”- provider of online services or network access or facilities 

ii. “Reasonably implemented”?

1. Implement = working notification system, procedure for dealing with complaints, doesn’t actively prevent copyright owners from collecting info (Perfect 10 v. CCBill)

a. Not req to police users and not liable for what it doesn’t know about (Perfect 10 v. CCBill)

2. Reasonable = if under appropriate circumstances the service provider terminates users who repeatedly or blatantly infringe (Perfect 10 v. CCBill) 

a. Must prove OSP failed to terminate a user even though it had actual knowledge of a user’s blatant, repeat infringement of a willful and commercial nature (Corbis)

b. Takedown notices doesn’t always mean actual knowledge- owners may be wrong, fair use, etc. (Corbis)

c. Possibly ignoring red flag websites (Corbis-OSP doesn’t have to investigate though)

d. Emphasis on user being a repeat offender (Corbis)

3. Not satisfied: files encrypted to prevent copyright owners from ascertaining which files are sent to which users (Aimster, in Perfect 10), failure to record webmasters associated with infringing websites may raise issues of implementation (Perfect 10 v. CCBill), if there are specific instances where OSP tolerated infringement from its users (Corbis), changing email address and not forwarding the emails to new address (Ellison v. Robertson)
iii. Can’t interfere with “standard technical measures”- used by copyright owners to protect copyrighted works + were developed pursuant to a broad consensus in an open, fair standards process + are available to anyone in reasonable and nondiscriminatory terms + don’t impose substantial costs/burdens on ISPs

b. 512(a) No liability when it transmits/provides connection for the work

i. Preconditions: transmission was at the direction of non-service provider, provider didn’t select the material it was just automatic, only automatically selects recipients of the info, no copy is kept that can be accessed by non-recipients or for longer than reasonably necessary to transmit, doesn’t modify material 

c. 512(b) System Caching- intermediate or temporary storing material 

i. Preconditions: non-service provider made the material available, that person sends it to someone else, storage happens automatically for the purpose of making the material available for senders who request it, not modified
ii. Also argue there’s no “copy” bc too temporary (see uses section)

d. 512 (c ) Storing Material for Longer- storage, at the direction of the user, of material that resides on the network
i. Preconditions: no actual knowledge of infringement, not aware of circumstances from which infringement  is apparent, upon knowledge acts expeditiously to remove/disable access to material, no direct financial benefit + right and ability to control, acts expeditiously to take down/block access to material once it’s informed (according to statute) there’s infringement, has agent to receive notification
1. Actual knowledge- takedown notices doesn’t always mean actual knowledge- owners may be wrong, fair use, etc. (Corbis)

2. “Aware of circumstances from which infringement is apparent” = “Red flag test”- a website is a “red flag” only if it’s apparent that the website instructed or enabled users to infringe (must be obvious, OSP doesn’t have to investigate)- may be enough that material is on “pirate site” (site obviously infringing bc they make their illegal purpose obvious)(Corbis)
ii. Notification: written notice that includes substantially- a signature of authorized agent, ID of infringed work or representative list, info reasonably sufficient so that provider can find infringing material, contact info, statement of good faith belief, etc.- if doesn’t comply with all these, need to at least comply with bolded ones then burden is on provider to reach out to infringed person to get better notice

1. Must comply in one writing, not multiple ones (Perfect 10 v. CCBill)

2. Must substantially comply with all six reqs (Perfect 10 v. CCBill)- only protects against technical errors like wrong area code or name misspelling (legislative notice, in RIAA v. Verizon- SCOTUS case)- if service provider can’t ID who’s infringing (like P2P, notice req may not be met (no ID of infringing material- RIAA v. Verizon)
3. Erroneous take down notice: “good faith” must take fair use into account (Lenz)- subjective standard (Rossi)
a.  Party knew/should have known if it acted with reasonable care/would have no substantial doubt if it had been acting in good faith that it was making a misrepresentation + ISP responds to the notice, i.e. takes it down (Diebold-liability)
b. Counter: good faith is a subjective standard, unknowing mistakes aren’t enough (Rossi-earlier case though)

e. 512(d) Info Location Tools- referring or linking users to online location containing infringing activity 

i. Preconditions: no actual knowledge of infringement, not aware of circumstances from which infringement  is apparent, upon knowledge acts expeditiously to remove/disable access to material, no direct financial benefit + right and ability to control, acts expeditiously to take down/block access to material once it’s notified (according to statute) there’s infringement 
1. Actual knowledge- takedown notice doesn’t always impute actual knowledge, owner may be wrong, fair use (Corbis)

2. “Aware of circumstances from which infringement is apparent” = “Red flag test”- a website is a “red flag” only if it’s apparent that the website instructed or enabled users to infringe (must be obvious, OSP doesn’t have to investigate)- may be enough that material is on “pirate site” (site obviously infringing bc they make their illegal purpose obvious)(Corbis)

ii. Must take down if notified: written notice that includes substantially- a signature of authorized agent, ID of infringed work or representative list, info reasonably sufficient so that provider can find infringing material, contact info, statement of good faith belief, etc.- if doesn’t comply with all these, need to at least comply with bolded ones then burden is on provider to reach out to infringed person to get better notice

1. Must comply in one writing, not multiple ones (Perfect 10 v. CCBill)

2. Must substantially comply with all six reqs (Perfect 10 v. CCBill)- only protects against technical errors like wrong area code or name misspelling (legislative notice, in RIAA v. Verizon- SCOTUS case)- if service provider can’t ID who’s infringing (like P2P, notice req may not be met (no ID of infringing material- RIAA v. Verizon)

3. Erroneous take down notice: “good faith” must take fair use into account (Lenz)- subjective standard (Rossi)

a.  Party knew/should have known if it acted with reasonable care/would have no substantial doubt if it had been acting in good faith that it was making a misrepresentation + ISP responds to the notice, i.e. takes it down (Diebold-liability)

b. Counter: good faith is a subjective standard, unknowing mistakes aren’t enough (Rossi-earlier case though)

f. Subpoena to obtain names of alleged online infringers- OSP must expeditiously disclose info sufficient to identify the alleged infringer to the copyright owner, to the extent such notice is available to service provider – must comply with 512c notice reqs 

i. Can’t be used when ISP is mere conduit in P2P situation bc there’s no material to take down/block access to – only applies to storage function of an ISP (like 512c), not transmission functions (like 512a)

g. Provider take down- if provider takes down allegedly infringing material, no liability if he informs material owner about take down, etc. 

h. Other provisions: nonprofit educational provision 
REMEDIES

A. Damages – can choose which one any time before final judgment 
a. Option 1:  Actual Damages + Profits 

i. Actual damages- to compensate owner for his losses- lost revenue, loss of licensing opportunities, overall loss of business, payment of licensing fee infringer didn’t pay

1. Licensing fee: look at fair market value (Davis-how much would that willing seller and buyer pay?)- P must prove fee had a fair market value
2. Causation: damages must be “as a result of infringement”

3. Burden: P must prove damages, not just speculation- uncertainty about actual amount doesn’t bar damages (Davis) but uncertainty about whether there are any damages will preclude recovery (Frank Music)- should be construed in favor of victims (Davis)
4. Ds liable jointly and severally (each liable for all)

ii. Profits- any profits of the infringer that are attributable to the infringement

1. P just needs to prove D’s gross revenues- then D must prove his deductible expenses and profits attributable to factors other than the copyrighted work 

a. Gross revenue must be reasonably related to the infringement (Davis) 

b. Must prove deductible expenses were of actual assistance to the production (Frank Music)

c. Includes indirect profits (Frank Music-popcorn, admission)

2. ONLY include profits not counted as actual damages (Ex: D sells 100 books.  D can’t claim that as profits and as damages)- look at profits in another market 
b. Option 2: Statutory Damages- copyright must be registered at time of infringement (unless VARA)- use when damages are small or difficult to prove

i. Range of damages: 750-30k

ii. Factors to consider: D’s intent, number of times infringing, financial benefits to D, harm to copyright holder, amount of material used, deterrent effect, value of copyright (Engel)
iii. How calculated: for each work infringed (not every time infringed)- compilation and derivatives count as one work

1. Interpretations: 1) Only get 1 award total 2) Get 1 award for compilation and 1 award for each part infringed 

2. Not multiplied bc multiple copyrights, owners, etc.

iv. Willful infringement: up to 150k per work 

1. Willful infringement = 1) D was actually aware of infringing activity OR 2) D’s actions were reckless disregard for or willful blindness to the copyright holder’s rights 

a. Ex: copying from a book, implied knowledge and willfulness (Engel)

v. Innocent infringer: reduce to 200 (when D was not aware and had no reason to believe that his actions constituted an infringement)

1. This defense not available if there’s notice + D had access to copies

B. Injunctions – may be given as they deem reasonable to prevent or restrain infringement (502)

a. Ebay Factors: 1) Threat of irreparable harm to P 2) Balance of hardships if granted 3) Public interest  4) Inadequacy of money damages 
i. Irreparable harm- must be real, imminent and significant, not just speculative/potential (Jacobsen)

b. Should not be automatically granted,  ebay factors first (Ebay)

c. Shouldn’t grant injunction when public interest may be served by permitting D to make its new contributions and pay a reasonable royalty (Acuff Rose)- injunction isn’t always proper when ruling would oblige collective works copyright owners to remove all freelance contributions from its CD (Tasini)- ct may set up compulsory licensing system (9th Cir)

C. Atty’s Fees- can use discretion to grant reasonable atty’s fees for prevailing party  (505)- need registration before infringement to get them (except VARA)
a. P and D on equal footing (Fogerty)

b. Ask if it furthers copyright’s policies (Fogerty)

c. Where stakes are small, atty’s fees are presumed (Gonzalez)

D. Criminal Liability- anyone who infringes willfully either 1) for commercial advantage or private financial gain or 2) by the reproduction or distribution, including through electronic means, during any 180 day period, 1 or more copies or phonorecords of 1 or more copyrighted works which have a value of more than 1k  
a. MUST be reproduction or public distribution to get crim sanctions – no VARA 

b. Must destroy all copies/phonorecords in crim cases-discretionary in civil cases 

c. 1 yr and 250k for first offense

d. Computer sharing- 2005 amendment extended crim liability to willful infringement by making a work available on a comp network accessible to members of the public if infringer knew or should have known that work was intended for commercial distribution 
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