OVERVIEW

Goals and benefits of contracts: 

-Efficiency: Allow parties to create value by getting the goods or services that hold the most value to them.

-Voluntary exchanges

-Enforceable: so parties can trust strangers for important exchanges and prevent strategic behavior.

-Choice: allows parties to complete the contract or pay damages to compensate the other party (Holmes)

-Damages force parties to only breach if it is efficient. It forces the promisor to take the promisee’s loss into consideration.

UCC v. Restatement — Article 2 of the UCC only governs goods. Adopted in 1959 to unify common law. (it has been incorporated everywhere except Louisiana)

What is a good? UCC 2-105 says things other than money (as in payment, not foreign coins, e.g.) that are movable at the time of sale, including unborn animals and growing crops, which are not actually movable. Many are obvious, but courts are split on some things like electricity.

-Predominant purpose test: what is the real reason for the payment, the service or the good? (Building a pool has been ruled a service, not a good)

-Nature of the dispute test: is the dispute about the service provided or about the good transferred?

-Leases and Licenses aren’t considered sales, BUT the UCC governs software licenses because no better alternative.

Default rules:


-Majoritarian default rules: what most contractors would like. 

-Penalty default rules: penalizes the party with the most information, forcing them to tell the other party or be held accountable.

CONTRACT FORMATION

Check for all of these:


-Mutual assent

-offer and acceptance

-definiteness (enough so we know what is a breach and what is a remedy for breach)


-intent to be bound (goes to voluntariness)


-consideration (or if not consideration, promissory estoppel)


-mutuality (both sides need to get something)

Mutual Assent — Contract must have a manifestation of mutual assent to an exchange of consideration (Rest. §17) Often referred to as a meeting of the minds (comment C)


-Includes intent to be legally bound (Rest §21) 


-How can you manifest your mutual assent?

-In words, writing, action or non-action: any way that expresses to the other party the intent to be bound (Rest. §19 says it is only manifestation if you know or have reason to know that the other party will interpret it as a manifestation).

-UCC §2-204 says you can show assent in any manner sufficient to show agreement. And contract doesn’t just necessarily fail because of indefiniteness if both parties intend to make a contract.

-ProCD v. Zeidenberg said you can show assent by not returning a product in a given period of time.

-Online, key thing is notice of the terms (click-wraps are OK, browse wraps are not). You don’t have to have read the terms for them to be valid (Rest §211 and Caspi v. Microsoft)

-Use both objective and subjective standard for intent


-Objective: would a reasonable person think there was intent.


-Subjective: did the contracting party here think there was intent

-No mutual assent if parties attach different meanings to the manifestations AND neither party knows of the other’s mistake (or both know of the other’s mistake (Rest. §20)

-There is mutual assent if one party attaches different meaning to the contract and the other party knows that – we use the ignorant party’s meaning (Rest §20)

-Use outward expression of intent, not what you meant but didn’t tell the other party:

-Embry v. Hargine (boss’s statement implied that he would up Embry’s contract for another year, even if the boss didn’t mean that). We don’t use the “secret intent of the parties.”

-Texaco v. Pennzoil (Conversations between Texaco and Getty not relevant in interpreting Pennzoil-Getty contract because never told to Pennzoil)

-Contracts in Jest still contracts: Lucy v. Zehmer (doesn’t matter Zehmer told his wife he was joking about the contract if not expressed to Lucy). Also, mental assent not required if words and actions have just one reasonable meaning.

-Penalty default rule: prevents strategic behavior. Forces people to say what they mean or be held responsible to what others think they mean.


-Objective assent when written memorials are contemplated:

-Manifestation of intent is enough even if written memorials are contemplated later, but if they are just intended to be primary negotiations, then they are not contracts (Rest §27)

-Consider the extent to which all terms are agreed to, whether it’s usually the type of contract in writing, whether it feels nearly complete, whether it’s a big or small contract, whether the parties are taking action (Rest. 27, comment c)

-Also consider, whether they expressly reserve the right to be bound, whether there was partial performance by party saying no contract, complexity of transaction (In Empro v. Ball Co., court said these factors pointed to primary agreement not being a contract)


-Objective assent in E-Commerce:

-Key component is notice: Even though people don’t read the terms, click-wraps (click I agree) are enforceable where browse-wraps (click on a button to get terms). 

-Spect v. Netscape (button below download button that brought you to a page where you could click on the terms was not enforceable terms). Action of clicking “Download” is ambiguous in this situation.

-Repeated action can show notice: Register v. Verio (terms come after you get the product, but Verio was getting the product over and over again). 

-Click-wraps and other contracts are enforceable even if one party says they didn’t know about the terms unless the other party had reason to know they wouldn’t consent to the terms (Rest. §211 and Caspi v. Microsoft, which found terms in click-wrap valid).

-For Shrinkwrap (terms inside the box), there must be notice on the outside of the box that the terms are inside and the opportunity to return the product after you read the terms. (ProCD v. Zeidenberg)

-UCC §2-204 says contract is made any way you show assent, and ProCD v. Zeidenberg says you can show assent by not returning

OFFER
An offer is a manifestation of a willingness to enter into a bargain – it gives the offeree the power to create a contract through acceptance by any reasonable means (UCC §2-206) An invitation for another person to conclude a bargain (Rest §24)

-An order to buy goods is an offer (UCC §2-206) In general, UCC is much more willing to create offers where the terms are missing. Will fill in delivery (2-308), timeframe (2-309) and price (2-305)

-Certainty — (Rest. §33) a manifestation is not an offer unless the terms are reasonably certain (they must provide a basis for determining the existence of a breach and for giving an appropriate remedy for breach)

-Things to consider for certainty include: quantity (hard to fill in – often a deal-breaker); delivery date, time of performance, place of delivery (can be filled in); price (can be filled in for fungible goods)

-Look at the language – if it says, “I have X for sale” could be different than “I want to sell you X.” (Objective theory of assent)

-These aren’t all required if courts can substitute delivery date, price if it is a fungible good. Look at the totality of circumstances – lack of terms may indicate lack of desire to be bound (Rest §33 and Nebraska Seed)

-Offer can be made to many people if we are clear to whom it is addressed (Rest §29)

-Looking at whether it appears complete to a reasonable offeree and this offeree, not what the offeror thought (objective/subjective theory of assent) 

-Advertisements not generally offers, but they can be – look at the language. Preliminary negotiations or willingness to enter a contract is not an offer (Rest §26)

-No offer: Nebraska Seed v. Harsh (no quantity or delivery date and likely sent to many people and language seems like request for offers)

-No offer: Leonard v. Pepsico (no reasonable person would think this advertisement for the jet was an offer to buy – it was a request for orders)

-Offer: Lefkowitz v. Great Minneapolis Surplus Store (ad that said first three people in the store got a fur coat was an offer because it had all the makings of an offer and said what you had to do to accept) Reasonable person would think offer and these people did think it was an offer.

-Offer: Carlill v. Carbolic Smoke Ball (ad said he put money in the bank to show he was serious – he wanted it to be an offer).

Revoking an offer/Option Contracts

An offer is revoked when the offeree learns of the offeror’s manifestation of intent not to be legally bound, either from the offeror (Rest. §42) or indirectly through offeror’s words or actions (Rest. §43). (we want to protect both parties’ reliance)

-Default rule for revoking an offer (Rest §36) says the offeree’s power of acceptance is revoked by:


-rejection or counter-offer by the offeree


-lapse in specified or, if not specified, reasonable time


-revocation by the offeror


-death or incapacity of either party.


-nonoccurrence of a condition of acceptance

-Offeree can find out about revocation from the offeror or someone else. In Dickinson v. Dobbs, offer was revoked when offeree Dickinson found out that Dobbs had sold the land to someone else, even though the offer said good till Friday. But if he hadn’t found out, it would have still been an offer.

-Vulnerabilities: Offeror is vulnerable when the offer is out, but offeree is vulnerable if he has to use reliance to accept the offer. If offerors want to manifest trust, they can use an option contract.

-You can revoke at any point up until he accepts the offer (either through notice or partial performance). In Petterson v. Pattberg, the offeror revoked when the offeree came to the door to pay him. (court could have said that withdrawing the money was partial performance, but they didn’t)

Exceptions to default rule for revoking offer: Option contracts
-Offer is binding as an option contract if it is in writing, has consideration (even a nominal fee) and is made irrevocable. OR IF the offeror knows it will induce reliance before acceptance and it does induce reliance before acceptance – then it’s an option contract that is irrevocable by the offeror. (Rest. §87)

-Where an offer invites acceptance by performance and not promise, an option contract is created when offeree begins performance. That means the offeror cannot revoke but doesn’t have to perform until offeree has completed performance (Rest. §45) 

-Where an offer invites acceptance by performance or promise, partial performance is acceptance.


-If not merchants, an option contract NEEDS consideration.

-Even without consideration, firm offers (made by merchants in writing, even without consideration) must be held open during the time explicitly stated or a reasonable time not exceeding three months (UCC §2-205)

-This essentially means that all written offers under the UCC are option contracts unless they expressly state otherwise.

ACCEPTANCE

An acceptance is manifestation of assent to the terms of an offer in the manner required by the offer. (Rest. §50) In some cases, as in the offer of a reward, acceptance can only be given by full performance – though under Rest. §45, the beginning of performance can indicate an option contract. 

-Acceptance via notice (UCC §2-206, Rest §50) is the most common way, but acceptance can be by whatever is reasonable (Rest. §30) Unless specified, it is the offeree’s choice (Rest. §32)

-Acceptance via performance is OK if the offer invites acceptance by performance (Rest. §53). 

-Notice: Under Acceptance by performance, offeree does not have to notify the offeror unless the offeror requested it or the offeree has reason to know the offeror won’t learn of the performance in a reasonable time. So if it’s going to take a while, give notice. (Rest. §54)

-Carlill v. Carbolic Smoke Ball Co. (partial performance was the buying of the product, notice happened when Carlill got sick)

-Where there’s a choice, and the offeree begins performance beyond what is needed for preparation to accept, a contract is made and both parties are bound (Rest. §62)

-This is different than an option contract where beginning performance creates the option but contract isn’t created until performance is completed. (Rest. §45)

-Partial performance has to be unambiguous. In White v. Corlies & Tift, the partial performance was buying wood, but he was a woodmaker, so it’s not necessarily performance for this project (Offeror has to know you’re performing if you’re going to use partial performance – you can always just tell the offeror you accept). 

-Counter-offers: Adding conditions are not allowed. A reply to an offer that purports to accept but is conditional on other terms is not an acceptance, but a counter-offer (Rest. §59) However, an acceptance can request change in terms and remain an acceptance if it is clear that assent to those terms is not required (Rest. §61)

-Ardente v. Horan (acceptance of a purchase of a house not an acceptance because it made the acceptance conditional on furniture coming with the house) Acceptance must be “definite and unequivocal.”

-Mirror-image rule is alive for transactions not governed by the UCC (if not a mirror image of the offer, then counter-offer, not acceptance), but UCC §2-207 says that an acceptance is valid even if it changes terms of the contract – we go to the knock-out rule to see which terms apply.

-Acceptance by silence is OK when the offeror says that’s OK, where the offeree takes the benefit of the offered services and where previous dealings say the offeree should notify the offeror if he does not accept. (Rest §69)

-Hobbs v. Massasoit Whip Co. (past dealings had implied that sending of skins could be an offer accepted by performance)

-Repeated action can show notice of terms and acceptance: Register v. Verio (terms come after you get the product, but Verio was getting the product over and over again). 
-Mailbox rule: acceptance is final when it leaves the offeree’s control (protecting offeree’s reliance), but an option contract is accepted when offeror receives it (protecting offeror’s reliance) (Rest. §63)

-Note: you can still have a contract if you can’t ID which is the offer and which is the acceptance (Rest. §22)

INTERPRETING ASSENT

Vague and ambiguous terms

Ambiguous terms are ones that could be either one of discrete things (Peerless)

-If parties attach the same meaning to ambiguous terms, then we use their meaning. (Rest. §201) (majoritarian default rule here)

-But if parties attach different meanings we use the meaning of the ignorant party: the one that didn’t know the meaning the other attached if one of them knew or had reason to know what the other meant (Rest. §201)

-If it’s ambiguous AND neither party knew the others intent or had reason to know, then the contract fails for indefiniteness. 


-In Raffles v. Wichelhaus, they both put different meanings on “Peerless”

-In Oswald v. Allen, both put different meanings on what coins were being sold.

-This is a penalty default rule: it forces parties to contract for what they mean and to say something if they know the other party doesn’t know.

Vague terms are ones that are unclear on the meaning (what is a dress? What is a chicken?)

-Words in a contract are interpreted in in light of all the circumstances to try to put the parties in the position they were in at the time of drafting. It is interpreted as a whole and technical words are given technical meaning within their field. (Rest. §202)

-After looking at the contract in that way, we go to the rest of the hierarchy for interpreting contracts laid out in Rest. §203(b) and UCC §2-208. It goes from most narrow to most broad:


-Express terms of the contract are given the most weight

-Followed by course of performance (history of this contract if it is a contract that has multiple shippings for instance)

-Then court of dealings (history of their past contracts)

-Finally, usage of trade (what does the industry say)

-If you still don’t have a contract, then there is no contract. 

-In Frigaliment Importing v. BNS International, Judge Friendly went through all of these and it was still vague, but he found a contract because he said the burden was on the plaintiff. He later reversed himself in a different case.

-This hierarchy is a majoritarian default rule because it’s how most parties would want their contract interpreted – narrowly if possible and then expanding outward.

-Other theories to help interpretation: interpret terms against the drafter (Rest. §206), with the thinking being that the drafter protects his interest AND negotiated terms are given more weight than standard terms (Rest. §203(d)).

Gap filling

Courts can fill in the gaps of contracts with a reasonable term, even if it is an essential term that is missing — as long as the parties intended to be in a contract (Rest. §204 and UCC §2-204(3))

Contracts are invalid if a court could not determine breach or damages. (Rest. §33)

-Sun Printing v. Remington Paper (contract that said price could be set at any point but couldn’t exceed a maximum still failed for indefiniteness because judge couldn’t interpret damages – didn’t know how long they would contract for. 

-Cure by concession: Sun Printing could have said we’ll pay the most possible every month (which would be either the maximum or the previous high – assuming at that point they had locked the price down for ever.)

-Think about freedom to contract (don’t want courts breaking up contracts if that’s what the parties wanted) and freedom from contract (don’t want to bind parties into contracts they didn’t want)

Illusory Promises

When a contract appears to have promises, but doesn’t actually commit the promisor to do anything, the contract FAILS for lack of mutuality.

If there’s no mutuality, then there’s no way to determine breach on the other side – but performance can cure lack of mutuality

 -But courts can imply that a contract has a best-efforts clause – maybe it’s mandated by good faith (UCC §1-203 and Rest. §205) In Wood v. Lady Duff Gordon, court said the contract was “instinct with obligation” because they shared profits — so there was mutuality.

Requirement contracts and Exclusive dealings:
Purposefully don’t put a key term in (such as, you supply me with all my needs and I’ll only buy from you — have to have the exclusivity clause to satisfy mutuality.)

-Since the buyer is a business, the assumption is that they will buy what they need, so there is properly spread risk

-Good faith is important to figuring out whether they are buying an OK amount. (If they’re buying more because it’s a good price, then that’s OK, but if they’re just stockpiling because they have a good price, that’s not OK).

-In addition to good faith, the buyer cannot buy “quantity unreasonably disproportionate to any state estimate” or in the absence of an estimate “any normal or otherwise comparable prior output” (UCC §2-306). So you have can’t buy significantly more.

-Comment 2: normal expansion is OK, but sudden expansion is not; shut-down because of lack of orders is OK, but shut-down because of losses is not.

-This protects each in different ways: buyers are protected if price goes up and causes them to have to shut down; sellers are protected if price goes down because buyers can’t ask for disproportionately more. 

-Valid contract: Eastern Airlines v. Gulf (Eastern’s requests complied with its estimates – too bad for Gulf that the prices went up.

-Valid contract, but questionable: New York Central Ironworks v. United Radiator (where they nearly doubled the amount they bought from the year before – only OK because they agreed to try to enlarge the market)

Form contracts

Though they are arguably not bargained for standard form contracts are of usually upheld because of mutual assent. (Rest. §211) They can fail under the defense of unconscionability — or for lack of notice of terms.

-Exceptions: Where party has reason to believe the other party won’t accept the terms if he knew what he was assenting to, the term is not part of the agreement (Rest. §211(3))

-Between highly skilled and evenly matched negotiators, we don’t care about fairness, but for consumers, we take fairness into account for nonnegotiated terms. 

-There has to be a reason to have the term. Carnival Cruise Lines v. Shute (forum selection clause is OK because the cruise line runs its business out of Florida, so it’s reasonable they would want to litigate there. It would raise the price of the ticket to go elsewhere)

-But the presumption is that there’s a reason for the term and people can vote with their feet.

-Even form contracts are subject to good faith (Rest §205) and the court can choose not to enforce unconscionable terms (Rest. §208). Plus, all terms are construed against the drafter (Rest. §206)

-Issue of form contract that is debated right now are terms that say we reserve the right to change anything in this contract.

Battle of the Forms

UCC §2-207 gets rid of the mirror-image rule in the UCC and says an acceptance is considered an acceptance even if it alters or adds terms. 


-Mirror image is still required if not governed by the UCC.


-Last-shot rule is no longer used. 

-Knockout Rule: confirmation acts as an acceptance unless it expressly says that it’s conditional on acceptance. UCC §2-207(3)

-All the terms that are the same in the offer and acceptance are used.

-Additional terms that materially change the contract are knocked out unless expressly agreed to by the other party

-Posner in Union Carbide v. Oscar Meyer says we use common sense to determine material terms: if consent can not be assumed then, the term is material

-Examples of materially altering clauses: negating standard warranties, clause requiring guaranty of high percentage of delivery where lower is standard for the industry, a clause giving power to seller the power to cancel up on buyer’s failure to meet any invoice when due. (comment 4)

-Additional terms that do not materially change the contract are incorporated into the contract unless objection was already given or is given in a reasonable amount of time.

-Examples of non-materially altering clauses: a clause enlarging seller’s’ exception due to superceding causes; a clause fixing reasonable times for complaints within limits; a clause providing for interest on overdue invoices within the standard practices (comment 5)

-If we knock out essential terms, we use the default rules to fill them (default rules are generally pro-buyer)

-For these cases, it’s REALLY IMPORTANT who is the offeror because it governs which terms get knocked out.

-Look for partial performance: if there is partial performance with the acceptance (like in Union Carbide v. Oscar Meyer), then it can’t be a counter-offer.

-In Hill v. Gateway, Gateway won because they said Gateway was the offeror and it was acceptance by silence under §2-204 (any proper and invited means of acceptance is OK). BUT, they could have said the orderer was the offeror and the terms given by Gateway that materially altered the agreement were knocked out. (Klocek v. Gateway says this, but it is not used anywhere else)

-There’s value in having lower prices to allow companies to ship the terms instead of reading them over the phone

-ProCD v. Zeidenberg (court said contract was formed under §2-204 when you don’t return the product after seeing the terms). But if you say the contract is made at purchase time, the terms come later after the contract is formed and there is no consideration, so 

-Once a contract is formed, later terms are governed by modification rules, not §2-207

Under the Restatement: 

-Rest. §59 says a reply that says its an acceptance but is in fact conditional is a counter-offer, not an acceptance.

-Rest. §61 says a reply that requests a modification is not invalidated unless the acceptance is made to depend on assent to the change – so something that’s obviously an acceptance but adds unimportant terms is an acceptance.

-Together, they are sort of like 2-207.

Parole Evidence Rule

Parole evidence is external evidence of what was agreed to.

The Parole Evidence Rule says that external evidence is EXCLUDED if the contract is integrated and covers the scope. (Rest. §213)

-Integrated means the parties meant for it to be a final expression of all the terms. (Rest. §209) The UCC explicitly rejects the idea that contracts are fully integrated (§2-202, comment 1a)

-Restatement says that whether there is an integrated agreement is to be decided by the court before a jury decides what the application is. (Rest. §209(2)).

-A writing cannot prove its own completeness (Rest. §210). This rejects the “four corners rule in Thompson v. Libbey which said because the contract didn’t mention warranty for the logs, it must not have been in the contract.

-All evidence can be used to determine whether the agreement is fully integrated (§209 comment c)

-If NOT completely integrated, prior agreements are allowed if the term is consistent with the rest of the contract. (Rest. §216)

-Other option is if the item is outside of the scope of the contract, so it might naturally be omitted from the writing. 

-

If integrated, new terms cannot, no matter how clear, override the written agreement. (Rest. §215) 

-But new terms can be used, under Rest. §214, to establish:


-that the writing is or is not an integrated agreement


-that it is partially or completely integrated


-fraud, duress, mistake, etc. or lack of consideration.


-grounds for specific performance or other remedy


-or the meaning of the contract, even if integrated.

-Pacifica Gas and Electric v. GW Thomas Drayage (the clause saying work will be done at their own risk seemed to cover it, but judge allowed evidence of industry standards, saying that clause usually just referred to third-party injuries.): You always have to look at the context to determine the meaning

-Trident Center v. Conn. General Life took this a little too far but keeping within the principle said you had to look at the context even though it was incredibly clear. But still if you look at the context, judge should be able to determine easily that this is clear.

Think: we want to honor the parties’ intents – freedom to contract v. freedom from.

Parties can include a “we really mean it” clause to exclude parole evidence or if there are things they specifically don’t want covered, they can write those in the contract. 

Parole evidence under the UCC


-No agreements are completely integrated (§2-202, comment 1a)


-Parole evidence CANNOT be used to directly contradict a contract, but

-you CAN ALWAYS use course of performance, course of dealings, usage of trade or additional terms to explain or supplement the contract.

-If the judge decides that they are relevant to the explaining of the contract, the jury then decides if they were actually promises that were made.

-Brown v. Oliver (contract for the sale of the house doesn’t mention furniture. Judge allows parole evidence to determine if furniture was included) … you could also say the agreement for the furniture was in a different scope, so you could say there is a contract for it separately, assuming it’s outside the statute of frauds.

Statute of Frauds

Statute of Frauds says for certain contract, if it’s not in writing, it’s not enforced. 

What’s covered (Rest. §110)


-wills


-Promise to pay someone else’s debt.


-marriage


-sale of land


-contract not performed in one year (impossible to perform within one year)

-“in many states other classes of contracts are subject to a requirement of a writing.” Rest §110(5)

-Boone v. Coe (Ky family moves all the way to Texas based on an oral contract. Court says no contract because it was outside of one year – note, probably could get reliance under §139)

The UCC adds a couple of additional sections to be covered:


-Goods worth more than $500 (§2-201)


-The sale of securities (§8-319)


-Covers sale of personal property more than $5,000 in value. (§1-206)

Exceptions to the statute of frauds (UCC §2-201(3))

-If the goods are specially manufactured for the buyer and are not suitable for sale to others

-Riley v. Capital Airlines (Court said there was a contract despite the fact that this was a contract for five years and couldn’t be performed within one year because the exception for specifically tailored goods. So even though no written agreement, specific goods (here, methanol) mean there was a contract.

-If the party against whom enforcement is sought admits that there was a contract

-If there was partial performance on both sides  (also Rest. §143 – says full performance)

-Note that we are just trying to figure out whether there was a contract – all these things indicate that there probably was a contract.

-We also enforce contracts normally within the statute of frauds if the party knew it would induce reliance and it would be unjust not to enforce it. (Rest. §139)

-Factors to consider when deciding if it induces reliance: availability of other remedies, character of the action taken in reliance, the reasonableness of the action, the extent to which it was foreseeable by the non-relying party. (Rest. §139(2))

Intent to be legally bound – formalities: 

Restatment rejects the idea that contracts need to have intention to be bound formalities such as a seal or signature. But intention that it will not be legally binding may prevent the formation of a contract. Also, there are clearly agreements with consideration that aren’t intended to be legally bound (I’ll pay for food if you buy drinks after).

-Lon Fuller identifies the functions performed by the use of formalities:


-evidentiary: formalities are good evidence a contract meant to take place

-cautionary: making the decision to sign or put a wax seal down meant that people didn’t take it lightly and considered their contracts carefully.

-channeling: makes intention clear (seems similar to evidentiary)

-clarification: more likely to work out details not in an oral agreement if they go through the process of writing it down.

Idea of intent to be bound can be applied in two ways:

-the presence of an intention can justify the enforcement of commitments that lack consideration or detrimental reliance.

-or the absence of intent (or manifest intent not to be bound) might prevent enforcement of bargained for or reliance-inducing commitments


-Some intent mechanisms:

-The Seal: most common in English common law. It was more secure than a pen, less forgeable and more cautionary. Rest §95 actually says that a seal can make a promise without consideration enforceable if it is delivered and both parties are named.

-Nominal Consideration: Restatement does not accept nominal consideration, saying that it is not actually bargained for consideration, just a formality. Fuller accepts nominal consideration.

-Recitals: Just a bunch of statements saying there is consideration on both sides. These are not generally enforceable
-Note: Rest §87 says that an offer is binding as an option contract if it is in writing and signed and recites consideration – so there is a use for them in option contracts.

-Written expression to be legally bound: most jurisdictions say not enforceable without consideration though people have argued about this.

-Finally, manifestation of intent not to be legally bound may prevent the forming of contracts (Rest. §21)
ENFORCEABILITY 

Consideration

“The formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and consideration.” (Rest. §17)

To be consideration, it must be bargained for and there must be inducement on both sides of the contract (Rest. §71) The law is concerned with the outwardly expressed intent. (§71, comment b)

-What is bargained for can be an act other than a promise, forbearance or the creation, modification or destruction of a legal relation. (Rest. §71(3))

-As long as the inducement is one of many motives, it’s enough to make a contract enforceable (Rest. §81)

No need for mutual benefit:

-If there is a bargain, we don’t care about whether there was a gain or benefit or loss or detriment. We don’t care about the adequacy of consideration. Only about whether it was bargained for (Rest. §79)

EXAMPLE of consideration: 

-Hamer v. Sidway (promise to nephew to give $5,000 if the nephew didn’t drink or smoke until age 21): Nephew was induced to give up his legal right by the $5,000. The uncle was induced to give him the $5,000 by the performance. 


-We don’t care that the uncle didn’t get anything in return.

NOT consideration: 

-Conditional gifts: They sometimes look like consideration because of the conditions but if the giver wasn’t induced to give by some promise, then it is just a conditional gift. Gifts can’t be taken back after they’ve been given, but they can be revoked if they haven’t been given yet. (cite to §71, which requires mutual inducement)

-Johnson v. Otterbein University (Johnson’s promise to give $100 to the school to pay down the debt was not a contract because the school didn’t do anything to induce the promise. … If they had promised to give him something, such as a brick or something, then it would be different).

-Past consideration: Events that already happened can’t be considered consideration because they weren’t induced by the promise – they happened anyway, without the promise (Rest. §86, comment a)

-Moore v. Elmer (promise to pay her mortgage if he died is not a contract because he didn’t get anything in return – she had already read his fortune)

-Moral consideration: A moral obligation to pay someone is not enough consideration to create a contract in most cases. It is sort of like past consideration. (§86, comment a)

-Mills v. Wyman (Wyman’s agreement to pay Mills for taking care of his sick son is not consideration): moral obligation doesn’t translate to contract.

-Exception: A promise in recognition of a benefit received is enforceable to the extent that it is needed to prevent injustice. It is not binding if the promisee meant the benefit to be a gift (or other reasons that mean the promisor is not unjustly enriched) OR if the promise is disproportionate to the benefit received. (Rest. §86)

-Example is Webb v. McGowin (McGowin’s promise to pay Webb every week after Webb saved McGowin’s life and ended up severely hurt is a binding contract) McGowin probably would have been induced to make this promise if given the choice. 

-McGowin would be unjustly enriched if we didn’t enforce the promise and the promise is not disproportionate to the benefit received.

-Nominal consideration: Courts don’t look at the adequacy of consideration, but if it is way out of proportion and looks just like a formality and not something that was actually bargained for, then it does not satisfy the consideration requirement (Rest. §79, comment d)

-Exception: For an option contract, nominal consideration is OK to make the contract irrevocable. Rest. §87

-There are other, more specific exceptions regarding bankruptcy and such in Rest. §§82-90

Promissory Estoppel

Rest. §90 Promises without consideration are enforceable if the promisor should reasonably expect to induce action or forbearance on the part of the promisee AND it does induce action or forbearance AND it is needed to protect injustice.

ONLY RELEVANT when there is no consideration.

-It’s a check to make sure important promises that aren’t accidentally thrown out for lack of consideration – most people don’t know about the consideration rule and might take steps to rely on promises that have no consideration (want to protect their reliance)

-Reliance is the general award, though courts have freedom to enforce the promise if needed to protect injustice.

-NOTE: hard to win a promissory estoppel case.

-Categories of cases that involve promissory estoppel:

-Gratuitous promises: family promises, charitable donations and promises of pensions 

-Rickets v. Scothorn (grandfather’s gift to granddaughter so she can not work if she wants qualifies for PE because she quit her job – and even though she was rehired later, it was at a loss of salary, lower earning power, etc)

-Greiner v. Greiner (father left some kids out of the will. Mother told one of them that if he moved onto the land, he could have the house. His moving his family down to the land was reasonable reliance for PE)

-Allegheny College v. Bank of Jamestown (They find PE here, but it is weak. She gave $1,000 and pledged $5,000 after her death to be used to create a fund. The detrimental reliance is that they couldn’t do anything with the $1,000, but it seems like preventing injustice is not clear)

-Feinberg v. Pfeiffer (company told hard-working employee they had a pension for her whenever she wanted to retire. She retired a few years later, and they paid for a while but then stopped. She relied by retiring – hard to get a job when you’re old.

-Construction bids
-James Baird Co. v. Gimbel Bros (construction case where the court took a very narrow approach to PE as only for gratuitous promises, saying the subcontractor’s offer was an offer that was never accepted)

-Drennan v. Star Paving (this time, Traynor focuses on business practices and says the subcontractor wanted the contractor to rely. It’s a majoritarian default rule to protect the reliance of the contractor, who had to submit a bid with all his sub-bids. You could contract out of your bid to say your bid had to be explicitly accepted).

-Alternative to breach (reliance before acceptance): Rest. §87(2) an offer which the offeror should reasonably expect to induce action or forbearance on the part of the offeree BEFORE acceptance is binding as an option contract to the extent necessary to stop injustice.

-Goodman v. Dicker (Distributor of radios made a promise that Dicker could start a franchise even though Goodman had no means to make that promise. Dicker sued for his reliance – EVEN THOUGH, there is no contract here and if there were it would be a contract that could be canceled at any time.).

-Hoffman v. Red Owl (Red Owl keeps stringing Hoffman along telling him more and more things he needed to do before they would give him a franchise. When he stopped agreeing to the new terms, he sued for reliance and they said there was no contract. Court said that doesn’t matter. 

-Key is that Red Owl tried to induce behavior to put itself in a better bargaining position. Allowing this to happen would chill contract negotiations.

-When is reliance reasonable?

-If the action is contemplated by the other party. In many cases, the action is not only contemplated, but hoped for – they wanted the promisee to rely:

-Ricketts v. Scothorn (promise from grandfather to pay his granddaughter $2,000 has no consideration because she didn’t have to quit, but he hopes that she will rely on it and not work)

-Feinberg v. Pfeiffer (company told her that they wanted her to rely on the pension and take it whenever she wanted and know that it was there)

-How do we know someone did rely?


-In Ricketts, would she have gotten the money if she had never quit her job?


-Would Feinberg have gotten the money if she had quit after getting sick?

-You could argue that she relied by spending more money because she knew she had that money or that she didn’t invest in her retirement because of that or something else.

-How do we determine if enforcement is necessary to stop injustice? 

-Rest. §90 comment b lays out a variety of factors, including: reasonableness of promisee’s reliance, the relief sought, the extent the evidentiary, cautionary, deterrent and channeling functions of form are met (see intent to be bound formalities under Interpreting assent), and extent policies of enforcement of a bargain and unjust enrichment are relevant.

-Basically, did it seem like a promise they should have relied on and are they getting unjustly enriched or is anything else happening we don’t like.

Contract modification 

Used to be very close with consideration. If there is no expansion of duty, then there is no consideration and therefore not contract. 

-Stilk v. Myrick (no contract modification for increased pay after mutiny on a ship because the sailors already had a duty to help in emergency situations)

-Alaska Packers Assn. v. Domenico (no modification for increased wages because the fishermen were bound to work certain hours already – under the old rule, it would have been consideration if they had agreed to work an extra 10 minutes in exchange for the money)

But this is a bad way to deal with coercion. Posner, in U.S. v. Stump, makes a good argument that we should just use good faith to monitory contract modification, saying offering a peppercorn for your life is not really consideration.

No consideration is needed any more. 

Can modify any contract under these scenarios:

-Complies with good faith: UCC §2-209 says “modifications … must meet the test of good faith imposed by the Act.” (in the comments)

-Theory of unforeseen circumstance: Rest §89: modification is binding under these circumstances:

-if it is fair in view of circumstances not anticipated by the parties at the time of contracting.

-to the extent that justice requires in view of material change of position in reliance on the promise

-Brian Construction v. Brighenti (contract modification was valid after the excavation work began because there was considerable debris that was unknown to both parties at the time of contracting)

Forced modification is not allowed: would fall under bad faith or duress or undue influence. We don’t want people to be able to modify whenever they want – that would ruin contracts, which spread the risk.

Modification still needs to survive the statute of frauds.

Good Faith

Every contract includes an implied covenant of good faith (UCC §1-203, Rest. §205)

IMMUTABLE RULE – not a default rule (Microsoft tried to contract around it)

“Contract law imposes a duty, not to be reasonable but to avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities.” (Posner in The Original Great American Chocolate Chip Cookie)

-Not all changes are required to be mutually beneficial, but you can’t make more money at the expense of a loophole

-Think about it ex ante and ask if one side had taken this modification into account at the time of contract, could they have formed a contract that would have made it beneficial to both people.

TEST: Is there a legitimate business reason that could explain the change? If so, it’s probably not bad faith. 

-Courts try not to second-guess business decisions (such as hours open, hiring fewer employees, etc., even if they would disagree with it).

-Other factors for percentage rent cases: was the percentage of rent being paid a small or large amount (if close to the market value, less likely that they were closing store for strategic reason); was there evidence of strategic behavior such as moving undercutting prices; was it foreseeable that they might take that action. (looking for evidence of strategic behavior)


-Cases where there was a legit business reason:

Mutual Life Insurance v. Tailored Woman (Moved the furs up to another floor and that lease did not require a percentage of profits to go to the leasor. If the layout led to more sales for any reason, there was a legit business reason – and courts found one).

-Stop and Shop v. Ganem (Grocery store opened two shops each about a mile away and then closed down this shop. Court said it’s a grocery store chain, so it’s foreseeable that they would open other stores. Also, no evidence that they were selling things at the new stores at different rates or anything like that – it might have just been a better location). Plus, the rent that they continued paying was close to the market rate – not a nominal fee.


Cases where there was NOT a legit business reason:

-Goldberg v. Levy (Leasee could get out of lease without a penalty if sales fell below 101k. Leasee was accused of selling stuff at another store to get below that number): definitely no legit business reason to lower your sales.

-U.S. v. Progressive (under duress section – Progressive agreed to the lower price knowing they were just going to say no contract under duress. No legit business reason other than getting the cheaper price).

Warranties

Warranties are assurances by the seller that a product will work in a certain way. 

-For buyers, it acts as insurance, plus they don’t have to rely on their own research (so it’s more efficient)

-For sellers, it’s a signal that their product is good – it would be costly for sellers with bad goods to give warranties.

-Damages are expectation: the difference between the value of the goods as accepted and the value of the goods as warranted (§2-714)

-Sellers can limit remedies for warranties to repair and replacement (so no economic damages, but the cannot disclaim injuries to people) (§2-719)

-Three alternatives for privity of warranties adopted by the states and unable to be disclaimed by the sellers (§2-318)

-Option 1: Warranty extends to natural person in the household or a guest, if it is reasonably foreseeable that person will use the product.

-Option 2: Warranty extends to any natural person who may reasonably be expected to use the product

-Option 3: Warranty extends to any person expected to use the product who is injured in any way (economic, etc) by the product.

Implied warranties – ONLY under the UCC (which is a big reason why there are arguments about what’s a good):

-Implied Warranty of Merchantability (UCC §2-314) – seller must be a merchant of that type of goods. If he is, then the goods must:


-pass without objection in the trade and be of fair quality


-be fit for the ordinary purposes for which the goods are used

-run for the correct period of time, be adequately packaged and labeled and conform to the promises on the label

-Note: To fail, it has to be unfit for what it is supposed to do: butter is not unmerchantable just because it includes fat.

-Used goods only have implied obligations appropriate to such used goods. (UCC §2-314, comment 3) – could still have express warranties.

-Fitness for a Particular Purpose (UCC §2-315) — again, seller must be a merchant AND must know of the particular purpose AND must know the buyer is relying on the seller’s skill or judgment. 

-If all those tests are met, then there is an implied warranty for that purpose

-Parties can disclaim implied warranties but you must use phrases like “as is” or “with all faults” which call the buyer’s attention to the exclusion of warranties. (UCC §2-316(3)(a))

-No implied warranty if the buyer has examined the good as fully as he desired or refused to examine the good. (UCC §2-316(3)(b)) 


-(some parties might want to self-insure for a lower cost.

Express warranties — works as a signal for sellers to tell buyers about the product for things that are not foreseeable. 

You need three things to have an express warranty (UCC §2-313(1)(a))


-Affirmation of fact or promise – not an opinion or seller puff. Those don’t count.



-Statements that ARE facts from Royal Business Machines v. Lorraine:




-“have been extensively tested.”




-“would not cause fires.”




-“service calls needed every 7,000 to 9,000 copies.” 



-Statements that ARE NOT facts from Royal Bus.:




-“copiers are of high quality.”




-“low frequency of repairs.”




-“would increase profits.”


-Relating to the good — something about replacement parts are not warranties. 

-Becomes a basis for the bargain — we don’t want buyers making purchases knowing that they’re bad so they can sue. If a buyer knows an express warranty is not true, then it is not a basis for the bargain.

-In Royal Business Machines v. Lorraine, Lorraine bought many shipments of the copying machines. Court said that if the buyer knew the first shipment was bad, the warranties wouldn’t be valid for later shipments.

-TWO THEORIES to decide if it is a basis for the bargain:

-buyer relied on it when making the purchase (the typical way of thinking about it)

-OR the buyer paid for it in the purchase price (in that situation, it shouldn’t matter whether it was relied on)

-CBS v. Ziff (court said if CBS thought it was paying for the promise that the accounting was correct when buying the magazines, then it was bargained for). Here, CBS wasn’t sure if the warranties were true – if they were sure they were untrue, they might have lost. 


-No specific intention to make a warranty is necessary (comment 3)

-A sample or model is an express warranty that the product will conform to that model. (section 1(c))

-A description that becomes a basis for the bargain is an express warranty that the goods will conform to that description (section 1(b))


-Express warranties can’t be disclaimed in the contract (§2-313, comment 4)

BREACH

Anticipatory repudiation 

Even before performance is due, if there is reason to believe the other party will breach, the nonbreaching party can suspend performance and not be liable. But if they improperly suspend performance, they may end up being the breaching party.

-Directly stated: If the promisor manifests intent not to perform (Hochster v. Edgar De La Tour, were the promisor told the promisee he wasn’t going to need his services)

-AND the intent to breach is definite and unequivocal (Harrell v. Sea Colony, he only asked about the possibility of getting out of the contract – that’s not enough to repudiate)

-THEN, promisse can, under UCC §2-610

-await performance for a reasonable amount of time (after a reasonable time, damages stop accruing – comment 1)


-resort to any remedy for breach (Rest. §253(1))


-In either case, suspend performance (Rest. §253(2))

-It’s way more efficient for the promisee to mitigate as soon as he knows there won’t be performance. (Hochster)

-Implied: there are reasonable grounds for insecurity (but do not amount to repudiation), the promisee has a right to demand adequate assurances. (UCC §2-609 and Rest. §251)

-Retraction: repudiating party can retract the repudiation before the contract is set to begin unless the non-repudiating party has materially changed his position. The retraction can be done by any method that makes it clear the contract is back on, though it must include adequate assurances. (UCC §2-611 and Rest. §256)

Adequate assurances

If the promisee has reasonable ground for insecurity (either through direct or implied repudiation), he may demand adequate assurances. 

-Idea is that it’s not efficient to have everyone wait until breach to find out that something is wrong

Requirements for demanding assurances (UCC §2-609 and Rest. §251)


-There must be reasonable grounds for insecurity
-it is not required to come from this contract (comment 3) For example, in Scott v. Crown, the insecurity came from news that the buyer had defaulted on other purchases. That was enough to give reasonable grounds for insecurity.

-It must clearly say that you are requesting assurances and most of the time, it must be in writing (UCC says this explicitly, the Restatement does not)

-Scott v. Crown failed here. He just told the driver to tell Crown that he wouldn’t deliver and more wheat until the “issues” had been resolved. That was not a proper demand of assurances.

-In Lane Enterprises v. Foster, Foster withheld $7k of a $130k job until Lane told them they were going to be able to do the job. Since it was such a small sum, Foster made it clear they would pay once they got the assurances and they made the request in writing, it was proper request for assurances.

-The request for assurances cannot force a modification of a contract.

-In Scott v. Crown, he wasn’t forced to pay for 30 days. Allowing adequate assurances to be demanded doesn’t mean you can force payment before 30 days. 

-UCC §2-609 comment 4 says what assurances are “adequate” depends on the facts of each case. It could be as little as a promise that he is giving the matter his attention or it could be the posting of a guarantee.

Failure to provide adequate assurances within reasonable time period (no more than 30 days according to the UCC §2-609(4) results in breach by repudiation (meaning it can be retracted in the same way as above). (Rest. §251)

Material Breach

For ALL BREACHES, the nonbreaching party has the option to sue for damages — even if the seller doesn’t ship one of 1 million widgets. 

Material breaches allow the nonbreaching party to rescind the contract for breaches that deprive the other party of the “very substance and root of the contract.” (B&B v. Bowen) or for an installment contract a material breach is one that “substantially impairs the value of the whole contract.” UCC §2-612(3)

-It is hugely penal: Jacobs and Young v. Kent (using the wrong pipe allowed the nonbreaching party to sue for difference in value – a breach would have allowed them to not pay), so we don’t want to use it for everything – it would make contracting very difficult and lead to strategic behavior.

-But since damages aren’t perfect and tend to undercompensate, we want something that can be penal in some situations.

TWO TESTS for material breach:

-Rest. §241 test that balances many factors — this is also the test used to find that Bowen, who was working as acting president of B&B materially breached when he failed to do his duties as president. It looks at:

-The extent to which the injured party will be deprived of the benefit he expected (looking at the size of the breach – but no simple rule; consider all circumstances. For instance, in construction contracts, a defective structural piece might be given more weight than another piece)

-the extent to which the injured party can be adequately compensated for the benefit he will be deprived of 

-the extent to which the breaching party suffer forfeiture – will it be unfair to the breaching party to let the contract end (if the breaching party has already done a lot of performance, for instance, and has really relied).

-the likelihood the breaching party will cure his failure – does he care that he’s breaching; how willful was the breach (if he did it on purpose, there’s less chance of him finishing)

-the extent to which the breaching party was acting in good faith; how likely is it that they will perform the rest of the contract.

-Restatement give no guidelines on how to weight these factors. 
-Smell test in Lane Enterprises v. Foster, looking at which side seems to be using strategic behavior.

-In Lane Enterprises v. Foster, after Lane messed up on the first batch, Foster withheld $7k of a $133k job until Lane said it would do the second job right. Court looked at this and said it was such a small percentage of the money and it was clear they would get it. 

-Plus, look at who is being strategic here:

-Foster withholding the $7k is a breach but since they’ll hand it over right after getting assurances, it doesn’t seem bad.

-Lane is trying to get off the hook for the entire contract based on $7k being withheld and they likely won’t be able to perform. 


-I would say use the rules, but if it smells funny, give that reason more weight.

Examples of material breach:

-B&B Equipment v. Bowen (Bowen was not doing the work up to the proper standards and it was unlikely he would change. The contract was mostly about him doing the work, so he materially breached.)

Examples of nonmaterial breach:


-Lane Enterprises v. Foster (see above)

-Jacobs and Young v. Kent (wrong piping was probably not a material breach allowing the contract to be canceled – definitely fails the smell test for strategic behavior)

DEFENSES

Capacity: cannot be bound to contract if not legally capable. Rest. §12

-Rest. §14 (infancy) — If you’re under 18, you can’t make contracts (straightforward)

-Rest §15 (mental illness) contract is VOIDABLE if:


-party is unable to understand the nature of the contract 15(1)(a)

-OR party is unable to act in a reasonable manner in relation to the contract AND the other party has reason to know. 15(1)(b)

-Valid if the contract is fairly made and other party doesn’t know about the mental illness – we can give some reliance damages to the extent necessary to avoid injustice.

-Rest §16 (intoxication) only voidable if the party was unable to understand or act reasonably AND the other party had reason to know.


-Very hard to use as a defense – must be almost passed out.

Misrepresentation: doesn’t have to be fraudulent, like torts. Even if seller didn’t know, contract can be voided for misrepresentation. Rest. §162


-Misrepresentation is fraudulent if the maker intends to induce assent and:



-knows or believes it’s false (§162(1)(a))



-does not have the confidence he implies or states (§162(1)(b))



-knows that he does not have the basis for the assertion (§162(1)(c))



-can get expectation if you can prove they knew.

-Misrepresentation is material if it would be likely to induce a reasonably person to assent or the maker knows it will induce this person (§162(2)) 


-Get reliance damages if can’t prove fraud.

-Halpert v. Rosenthal (Plaintiff seller sold house with termites to buyer even though buyer asked many times if the house had termites)


-Note: not a warranty because it’s not in the contract

-Rest. §161 says nondisclosure of a material issue that the buyer should know (or failure to correct a basic assumption) is as bad as misrepresentation, even if the buyer didn’t ask. 

-But the seller has to know (subjective test, not what reasonable seller would know.

Duress: if conduct appears to be manifestation of assent by a party who doesn’t want to assent but is doing so because of duress, it’s not assent Rest. §174


-Duress makes the contract void if victim is left no reasonable alternative.

-Duress doesn’t have to be a physical threat, but the trick is distinguishing between an improper threat and an offer that is trying to induce


-A threat is improper, under Rest. §176, if:



-you threaten a crime or a tort or criminal prosecution



-if it is a breach of good faith

-If it results in an exchange not on fair terms AND the threatened act would harm the recipient while not benefiting the threatening party.

-Note: hard bargaining between experienced adversaries of relatively equal power ought not to be discouraged.

-RULE OF THUMB: There is an obligation not to change the status quo for the worse. But no obligation to change the status quo for the better.

-Hackley v. Headly (Buyer says I owe you $4,200 but I’m only going to pay you $4,000. You can sue me if you want. Buyer needs the money, so he accepts $4,000): Court here said no duress because the buyer didn’t put the seller in a bad situation and didn’t have the obligation to change the status quo for the better. BUT on appeal, court said duress because of bad faith.

-TEST: Three-part test for situations of economic duress comes from Austin Instruments v. Loral, where Loral had a contract with the Navy and Austin was a subcontractor. They threatened to stop first contract if Loral didn’t give them a different contract at a higher price). The test is:


-one party threatens to breach


-the threatened party can’t cover (Loral looked for other suppliers)

-there’s no ordinary remedy for breach (reputation with the Navy can’t be rebuilt – future profits can’t be calculated)

-Party in duress must give notice that it is in duress to try to let the other party change its position (U.S. v. Progressive, where Progressive just agreed to the price increase with no intention of paying it)

Undue Influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion.  (Rest. §177)

-Different from duress because the threat doesn’t have to actually be improper. 

-It’s taking advantage of someone who is in a lesser bargaining position due to age, physical condition, emotional anguish or combination (Odorizzi) Essentially, it’s when voluntariness is compromised (so there is not really a manifestation of intent)

-Odorizzi v. Bloomfield School District (After Odorizzi was arrested and had been up all night, head of the school district came to his house and got him to resign. Court voided the contract for undue influence.)

-Undue influence is extremely fact specific. Factors considered in Odorizzi include: discussion of transaction at an unusual or inappropriate time or place, demand that the deal be made at once, emphasis on consequences for delay, use of multiple persuaders, absent of third-party advisers to the servient party. 

Unconscionability: A term that is unconscionable can be voided by the court. The court can choose to void just the term or the contract. Rest. §208. UCC §2-302. This is an exception to the idea that courts don’t look at adequacy of consideration. (Tough area because it goes at the very nature of what a contract is — the court saying you couldn’t agree to that).

Two ways to look at unconscionability:

-Substantive unconscionability: term was so oppressive that it shocks the conscience and shouldn’t be allowed.

-Procedural unconscionability: the method of getting acceptance was so bad that we can’t allow the term. There was unfair bargaining power. And either there was no reasonable choice or the term was difficult to read or hard to understand – something to indicated they didn’t know what they were doing.

-Balance between substantive and procedural unconscionability and what you need is unclear, but you need a little of each (though one court said just the substantive was enough)

-Williams v. Walker-Thomas Furniture (term in the used furniture contract said they could take all the furniture they sold her if she defaulted on any one piece.) FTC said this was unconscionable. It was hard to understand language and small print. The term hugely penal and she can’t go anywhere else for the radio. 

-Free market would argue that she was getting a lower price for that reason.

-ex poste is really easy – we feel bad for her. But how is this unconscionable ex ante. 

-You can sort of contract around unconscionability by raising the prices or the interest rates (those are never unconscionable), but many people would prefer the unconscionable term to higher prices because they think they’re going to pay.

Failure of a basic assumption:

Comes in a variety of ways. First step is to try to figure out when the mistake happened, so you can put it in the right box (wrong at the time of contracting is mistake; change that happens after is impracticability or frustration of purpose).

But the analysis is the same in all cases: it’s contract interpretation like Peerless: what was the intention of the parties and what did the parties know about the other party’s intention.

-If it was foreseen by the parties, then it is included in the price and it is more like insurance or division of risk, then mistake or frustration of purpose.

Mutual Mistake

Contract can be voided for mistake if a basic assumption on which a contract has been made has a material effect on the exchange. UNLESS the adversely affected party bears the risk. Rest. §152

-It has to be a mistake about a factual assumption about the product. Risk of price going up or down is not a mistake – that’s in every contract. (that’s the dissent’s argument in Sherwood v. Walker, the pregnant cow case – they didn’t know the cow was barren and then found out otherwise; they thought the cow was barren. And the seller lost that bet)

-Party bears the risk of mistake when: 

-It is in the contract: See Lenawee County v. Messerly, where the contract contained an “as is” clause, so even though there was a mutual mistake as to whether sewage was on the land, the effect of the mistake was born by the party that agreed to it. 

-Implied: He is aware that he has only limited knowledge but treats that as sufficient

-Court thinks it is reasonable to allocate it to him: court might look at who was in the better position to avoid the mistake or who is the more efficient risk bearer.

-Can contract around mistake with things like the “as is” clause.

Unilateral Mistake

Where one party makes a mistake that goes to a basic assumtion and has material effect on the exchange, the contract is void IF he does not bear the risk (see above) AND: 


-the effect is that enforcement would be unconscionable.


-OR the other party had reason to know of the mistake. (Rest. §153)

-We don’t want to punish a party if the other party knew – like Peerless, we protect the ignorant party.

-Tyra v. Cheney (In a construction bid, Tyra gave a bid that was way lower than he meant because he forgot a term. Court said that “one cannot snap up an offer or bid knowing that it was made in mistake)

-Objective/Subjective theory of assent: reasonable person should know and he did know. 

-Drennan v. Star Paving (there was a drastically smaller bid, but the contractor said he often got subcontractor bids that varied by 160 percent).

Impossibility/Impracticability

Where, after a contract is made, performance is made impracticable by an event that was the opposite of what they had assumed, his duty is voided — unless the language indicates otherwise. Rest. §261 UCC §2-615(a)

-Assumption can be implicit: In Taylor v. Caldwell, court found there was an implicit term in the contract that assumed the theater was not going to burn down. (court can look at the trade’s custom or precedent or common sense to try to figure that out)

-You can also look at it differently: In Paradine v. Jane, the “right” to own the land was not infringed by the foreign prince invading – it’s just that the land was worthless. Different than Taylor, where the ability to perform was impracticable. 

-Note: Impracticable is just a narrower scope than impossible. UCC §2-615, comment 3

Can be disclaimed.

Frustration of Purpose

Where after contracting a party’s principal purpose is substantially frustrated by an event that was assumed the opposite, then the party’s duties are voided. Rest. §265

-Courts try to ascertain the understanding of the parties ex ante. 


-What is the foundation of the contract?


-Has that purpose been prevented?


-Was the event that prevented it in the contemplation of either party?

-If it was foreseen by the parties, then it is included in the price and it is more like insurance or division of risk, then mistake or frustration of purpose.

-Krell v. Henry: the coronation was the only purpose of buying the rooms, the buyer’s purpose was frustrated and the changing of the coronation was not in the contemplation of either party. So it was frustration of purpose: no contract.

Can be disclaimed: Force Majeure Clause is big in mergers: company shall not be liabile for any failure in the performance of its obligations which may result from strikes, fires, flooks, earthquakes or acts of god.

DAMAGES
Three basic types of damages (Rest §344)

-Expectation: Most common (the default for most claims) — puts the promisee in the position he would have been in if the promise had been completed (including potential loss – it’s just what would have happened if the contract had been performed) 
-Reliance: Returns the promisee to the position they were in before. 

-Restitution: Puts the promisor in the position he was in before the contract — i.e., takes away unjust enrichment.

Generally, plaintiff can choose which one he wants. 

Expectation damages: Tries to put the promisee in the position he would have been in had the contract been completed.  (Rest. §347 and UCC §1-106)

-Incidental losses are include: Hawkins v. McGee (In the hairy hand case, court awarded the difference between the value of the hand as promised and the value of the hand as is – in this case, the hand was worse than when it started, so that gets factored in too).

-Pain and suffering is not included for the surgery because that would have occurred during the procedural anyway (Hawkins v. McGee) Though additional pain and suffering from necessary future surgeries are included.

Cost of Completion v. Diminution in Value (for services, so under Rest.)
-Preferred method is cost of completion because we want to put the promisee in the position he would have been in if the contract had been completed. 

-But if the cost of completion is unreasonable and disproportionate to the probable loss of value to him, then we award the difference between market value and current value. (Rest. §348(2))

-Jacobs and Young v. Kent (contract specifically said use Reading pipe but the builder used a pipe that was not Reading but was essentially the same): Cardozo awarded diminution in value because the cost of rebuilding the whole house was grossly and unfairly disproportionate with the lost value, causing economic waste.

-Intrinsic value is important because we want people to be able to contract for what they want (Note: Rest. §348(2)(b) says cost of completion is ok if not disproportionate to the probably loss in value to him.)

-Example of intrinsic value is Peeveyhouses, though they lost the case, they clearly had placed intrinsic value on their land.

-Intrinsic value can be hard to prove, but parties can always use liquidated damages clauses. (Rest. §356)

Market value v. Lost profits (for goods, so under UCC)

-Damage for nondelivery is the difference between the market price at the time of breach and the contract price (but less expenses saved) (UCC §2-713(1))

-When you’re dealing with a market situation, lost profits does not properly spread the risk. It makes it so no one wants to be the reseller (See Tongish v. Thomas sale of sunflower seeds)

-If the price of goods goes up, seller will always breach because he can make more money from the higher-priced goods and still pay the reseller in full

-If the price goes down, the seller keeps his promise and makes more than market value for the goods while the reseller has to sell at a loss.

-It’s an ex ante approach: market value approach spreads the risk, making it fair at the time of contracting.

-Another advantage of market value is that you can look at each contract on its own and not have to look at a whole string of contracts to figure out what profits would have been.

Limitations on Expectation Damages — does not include:

-Unforeseeable loss: damages not recoverable for loss that the party in breach did not have reason to foresee. (Rest. §351)

-Foreseeable loss is loss in the ordinary course of events OR loss for special circumstances known by the party in breach. (§351(2))

-Policy: penalty default rule: forces parties to spell out losses in advance when they are in the better position to do so; encourages contracts by keeping the cost of breach reasonable; majoritarian default rule: most parties don’t want to insure.

-Example of Unforeseeable: Hadley v. Baxendale (crank shaft breaks and miller asks shipper to send it. Shipment takes longer than promised. Miller can’t get damages for days the mill was closed because shipper had no way of knowing the mille would be closed.

-Example of Foreseeable: Hector Martinez & Co. v. Southern Pacific (same situation with shipping broke construction equipment but here the shipper knew that they needed the equipment in order to do a job).

-Tacit agreement test — rejected in most places including Rest. §351 comment a. and UCC §2-715 comment 2. It is used in Morrow v. First National Bank to say that the bank did not owe for stolen coins because they hadn’t agreed to be an insurer.

-Uncertain loss: damages are not recoverable for loss beyond an amount that the evidence permits with reasonable certainty (Rest. §352)

-Policy: penalty default rule to force parties to use a liquidated damages clause (§356) for damages that will be uncertain. 

-Lost profits are uncertain: Chicago Coliseum v. Dempsy (Coliseum tried to sue for the profits they lost after Dempsy breached a contract to fight in a title fight and then lost, making the original fight worthless.)

-Avoidable loss (mitigation): damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation (reasonable efforts to avoid loss are sufficient) (Rest. §350)


-Under the UCC: 

-Seller should cover: Seller can resell goods and recover lost profit if attempt to sell was in good faith and they told the buyer they were going to resell – seller does not have to give profits to the buyer. UCC §2-706

-Seller can get difference in market price OR lost profits, whichever he wants UCC§2-708

-Incidental costs must be reasonale (like shipping and handling or maintenance costs) UCC §2-710

-Buyer can cover but doesn’t have to UCC §2-712

-If volume seller, then the seller has no opportunity to mitigate. If he sells that boat to the next buyer (Neri v. Retail Marine Corp.), he loses that future sale. UCC §2-708 says that if market price is inadequate (which it is here because difference in market price and contract price is nothing), then the seller can get lost profits. 

-NOTE: If there is very high demand for the object (seller only has 10 boats and there are 100 buyers), then the breaching party argues that there is adequate remedy under market price/contract price. These cases get argued as: who is in short supply. (Rest. §347, comment f says the question of whether he would have sold it anyway is a question of fact based on whether he was operating at capacity or not.)

-Policy: breach is not immoral – what we want is for the nonbreaching party to be fully compensated, not for them to run up debt on the breaching party.

-Rockingham County v. Luten Bridge Co. (Bridge company could not be compensated for finishing the bridge after they were alerted of the breach)

-Acceptance of inferior work is not required in mitigation: Shirley McClaine Parker v. 20th Century FOX (They rule against her, but Parker shouldn’t have to accept a role that she deems to be worse. Personal value should be considered)

Liquidated damages

-Liquidated damages allow parties to contract around the default rules of unforeseen or uncertain loss

-Liquidated damages MUST:

-Be reasonable in the light of the anticipated or actual loss caused by the breach AND be for damages that are difficult to prove. Rest. §356

-UCC §2-718 is also a liquidated damages clause, but usually it’s pretty easy to gauge the price of goods, so it’s easy to tell if they are penal.

-Punitive damages are not recoverable (§355) and a clause requiring a bond as a penalty is not allowed (§356)

-Most courts look at the clause from an ex ante perspective to determine if punitive (though you can look at it ex poste): Kemble v. Farren (clause that charged $1,000 for breach no matter what actually conformed relatively well for the size of this breach – comedian didn’t perform for a whole year. But it would have been the same if he had not performed for a day)

-Note: courts will generally go with what the parties came up with if it was difficult to estimate

-Posner argues in Lake River Corp v. Carborundum that punitive damages are a huge problem if the parties are on unequal bargaining grounds. But if they’re on equal footing, then they probably paid less in exchange for punitive damages, so we should enforce them.


-No mitigation is necessary if the liquidated damages clause is not penal.

-Wassenar v. Towne Hotel (worker who had a damages clause in his contract found a new job but still was able to collect the liquidated damages): court said liquidated damages was not just for wages but for loss of advancement, stress of finding a new job, etc)

Reliance Damages

-Plaintiff can choose to sue for reliance damages: expenditures made in preparation for performance or in performance. (Rest. §349) 

-Often done when lost profits can’t be proved (it is sort of like awarding expectation interests with $0 in lost profits):

-In Nurse v. Barnes (1664 case), court allowed damages for “stock laid in” the mill at the time of breach.

-In Anglia TV v. Reed, the studio knew it couldn’t get lost profits for a TV movie that wasn’t able to be produced, so they sued for reliance damages instead. The court said even the past reliance done before Reed signed on to do the show could be recovered because he knew once he signed that they would be relying on him.

-However, he can try to prove that they would have lost that money anyway – maybe by proving (somehow) that no one wanted to do the movie or it would have been a huge bust.

-When there is a losing contract, reliance is also a popular choice (because will get nothing in expectation)

-Burden shifts to the nonbreaching party to show that the contract would have been a losing contract at the end of the contract — we want to assume that if a contract had a lot of upfront costs, that even if it was losing money now, it might make money in the future. Rest. §349

-In Mistletoe Express v. Locke, nine months into a 12-month contract, Locke was still losing money. Court said unless you can prove that she was definitely going to lose money, we’re going to giver her reliance (i.e., expectation with $0 profit – always capped at this.)

Restitution Damages

A party is entitled to restitution to the point that he has conferred a benefit on the other party though partial performance or reliance. Rest. §370. The party is entitled to the reasonable value of what the other party received in terms of what it would have cost him OR the extent to which the other party’s interest has been advanced. Rest. §371.

-Party seeking restitution is usually given his choice of methods under §371. Example from the Rest. §371, comment b illustrations: Carpenter completes 2/3 of the work on someone’s house for what would have cost the owner $1,800 from an average carpenter, increasing the value of the house by $1,200. If the final third is not completed because of breach by the carpenter, he would get $1,200; breach by the owner would net the carpenter $1,800.

-Losing contracts are popular for restitution because expectation and reliance are often zero. Bush v. Canfield (Bush put down $5k deposit on a futures contract for a bunch of flour at $7 per unit. Canfield breached when price was $5.50. Canfield wants difference in market/contract price, but court gives restitution, saying the breaching party can’t sue on the contract – and this would punish people who put down deposits).

-Partial performance: Britton v. Turner (Turner was supposed to work for a year but left after nine months. He still got paid restitution for those nine months). Not doing that would encourage strategic behavior for employers to try to force employees out and it would hurt contracting because people wouldn’t take big jobs unless they knew they could complete it.

-Quasi Contract: Situation where there is no contract but we give damages anyway because someone incurs a benefit they clearly would have wanted. You need:


-No opportunity for the person to consent


-AND pretty confident they would consent if they could have.

-Cotnam v. Wisdom (doctor tries to save a dying victim and then tries to get paid from his estate.). The benefit he was receiving was the increased chance of living.

Special Performance

Courts don’t like special performance because they don’t want to have to spend resources to coerce a party into performing. But they award specific performance in certain circumstances.
When do we award special performance?

-Contracts for sale of land — usually there’s idiosyncratic value. Burden is on the party saying no idiosyncratic value to prove that.

-Loveless v. Diehl (sale of land, but not really idiosyncratic value because the Diehl’s resold it). This looks a lot like Tongish v. Thomas, where we said we needed to use difference between market price and contract price to keep the right risk assessment. An alternative to that is awarding specific performance – because when you get the land, you’re getting market price (the risk allocation is the same as Tongish)

-When monetary damages aren’t available — if something is unique or scarce or a person has high idiosyncratic value — AND it’s easy to turn over. Burden here is on the person saying there is idiosyncratic value to prove it. Court looks at three factors:

-Cumbest v. Harris (Cumbest used stereo as collateral in a contract and had the right to purchase it back. When Harris didn’t allow that, he sued for specific performance): Court says there is sentimental value because he spent many years and thousands of dollars building the stereo, there is no adequate monetary replacement because of his sweat and tears, and difficult to replace (here, some parts of it were not made any more and it took years to make.

-Sedmak v. Charlie’s Chevy (limited edition corvette was promised to a collector who asked for specific modifications.) It would have been difficult to replace and there was good evidence of idiosyncratic value because they asked for specific modifications.

-Example of No Specific Performance.: Scholl v. Hartzell (Scholl agreed to purchase a corvette and when Hartzell breached Scholl asked for $4,600 the difference in market and contract price.) Just any corvette isn’t sufficiently unique – he can just get another one. And obviously no sentimental value because he just wants the extra money.

-UCC §2-716 says specific performance is proper “where the goods are unique or in other proper circumstances.” 

-Unique is extended to goods that are very difficult to get in the present market, where it would be difficult to cover. Look at the “total situation.” UCC §2-716, comment 1


-Specific performance for service contracts

-NO specific performance for work — it’s thought of as inhumane to force someone to work when they choose not to. Rest. §365 says specific performance or injunction will not be granted if the act required is contrary to public policy.

-Negative Injunctions: are a way to get around this. You can say: you’re not allowed to work anywhere else. (The argument is that for something truly unique, like an opera singer who can’t be replaced in Lumley v. Wagner, monetary damages undercompensate). Rest. §367 says negative injunctions will not be enforced if it leaves the employee without “other reasonable means of making a living.”

-Court in Duff v. Russell found an implied negative injunction, since Duff was required to perform every night, she couldn’t have worked anywhere else. 

-Keep in mind that employer has a duty to mitigate, so if they can find a replacement and just charge you the cost to cover, they have to do that.

NOTE: You can ALWAYS contract out of specific performance, but you cannot contract into specific performance

