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Contracts Law Outline
1) INTRODUCTION

*Key principles: 

1) UCC trumps common law: Every state except Louisiana has adopted the Uniform Commercial Code. Provisions of UCC usually trump common law.  Article 2-1103: common law applies to contracts for sales of goods, unless it contradicts article 2.     
2) Redress/punishment: Law concerned mainly with relief of promises to redress breach and not with punishment of promisors to compel performance; 

3) Expectation interest: The relief granted to the aggrieved promisee should generally protect the promisee’s expectation by attempting to put the promise in the position in which it would have been had the contract been performed;

4) Damages/performance: The appropriate form of relief is substitutional, in the form of a judgment awarding money damages to be paid to the aggrieved promise, rather than specific, in the form of a court order directing the promisor to perform its promise.

5) Err on the side of the plaintiff when there is uncertainty in calculating damages, 

6) Definiteness: When calculating damages, speculation should be avoided.  Take a conservative approach – require a sound basis upon which to measure damages. 

7) Avoidability: Injured parties are obligated to try to minimize losses; one cannot seek a worse position in order to increase damages.

8) Evidentiary presumptions: In commercial settings, we assume that parties intend to enter legal relations, whereas in marriage, for instance, we assume the opposite.

9) General duty to read the contract one signs; common law rule: “In the absence of fraud, one who signs a written agreement is bound by its terms whether he read and understood it or not, or whether he can read or not.” 
*Redress:

a) Expectation damages: Amount necessary for post-performance-of-contract state (standard remedy).  

i) UCC 1-106(1): remedies are to be administered “to the end that the aggrieved party may be put in as good a position as if the other party had fully performed.” 
b) Reliance damages: Amount necessary to return promisee to pre-contract state. Middle road between expectancy and restitution; isnot limited to restoration of benefit conferred on the defendant, nor does it contemplate recovery of the whole difference in value between the contract as promised and the breach.   Rather the aim of this formulation is to put the plaintiff back in the position he occupied just before the parties entered upon the agreement, to compensate him for the detriments he suffered in reliance upon the agreement.  DON’T FORGET TO INCLUDE OPPORTUNITY COSTS IN CALCULATION.
c) Restitution damages: Returns goods/services transferred to breaching party to minimize unjust enrichment (disgorgement principle).
d) Specific performance: Orders party in breach to fulfill contract obligations/ perform contract.

e) Punitive damages: Rarely granted.  Added on to another form of damages to punish defendant for tortuous/“fraudulent” behavior and/or “bad faith”. 

i) Damages are usually measured by plaintiff’s loss (expectation), not defendant’s gain (restitution).  When there is uncertainty measuring damages, err on the side of the plaintiff.

(1) United States Naval Institute v. Charter Communications, Inc., United States Court of Appeals, 2nd Circuit, 1991: FACTS: Publisher breached contract to delay publishing Hunt for Red October.  RULE: In enforcing contracts, courts compensate for breach rather than punishing breachers.  Punitive damages are not recoverable in contract breach actions unless the breach was fraudulent.  

(2) Sullivan v. O’Connor, Supreme Judicial Court of Massachusetts, 1973: FACTS: Plastic surgeon ruined an actress’s nose.  RULE: Court may enforce a plastic surgeon’s promise of specific medical results by awarding compensatory damages, provided the promise was not merely a statement of medical opinion.  
2) ENFORCEABILITY: What promises are legally enforceable and why?

Historically, for contracts to be enforceable, both parties had to provide something of value – consideration.  Consideration did not need to be monetary or even benefit the receiver as long as it was “sufficient”. Later, nominal consideration (called a “peppercorn”) was accepted. Modern courts no longer evaluate consideration’s sufficiency – they require a bargained-for exchange instead.

a) Bargain 

i) RS 71: Consideration consists of a bargained for exchange.  A performance or return promise is bargained for it if is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.  Performance may be an act, a forbearance (refraining from enforcing a right, obligation, or debt), or creation, modification, destruction of a legal relationship.

ii) RS 17: The formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.
b) Gratuitous promise = no bargain
i) Enforceable contracts must be bargained for.  Actions voluntarily taken in reliance on a gratuitous promise are not consideration.  Promises must be offered in order to induce the promisee to perform what the promisor seeks, and only then can the promisees’ performance amount to consideration.   
(1) Kirksey v. Kirksey, Supreme Court of Alabama, 1845: FACTS: Widow moved in reliance on her brother-in-law’s promise of house and could not sue when he later evicted her. RULE: Detriment or benefit to parties is not enough; there must have been a proper bargain to begin with. Both parties must get something out of a promise in order for it to be enforceable.  (Nowadays widow could probably recover reliance damages under Pormissory Estoppel doctrine.)
c) Past performance = no bargain 

i) Contracts require a bargained-for exchange to be enforceable, so anything that happened before an agreement doesn’t count as consideration.   

(1) Feinberg v. Pfeiffer Co., St. Louis Court of Appeals, Missouri, 1959. FACTS: Director’s gratuitous promise to pay a secretary a pension for past service was unenforceable. Ultimately, however, court granted Feinberg relief under RS 90 - where a person detrimentally relies on the donative promise of another, that promise becomes enforceable despite the lack of consideration that prevents finding a contract.  RULE: The promise of a gift/gratuity is not an enforceable contract. Past performance is not consideration nor are “not sought for” acts (continuing employment).

(2) Dementas v. Estate of Tallas, Utah, 1988.  FACTS: Dementas (P) assisted Jack Tallas over 14 years.  So, Tallas dictated a memorandum to Dementas stating that he owed Dementas $50,000 for his help.  After Tallas died, Dementas filed a claim for $50,000 with Tallas’ estate, which the estate denied. RULE: Events which occur prior to the making of the promise and not with the purpose of inducing the promise in exchange are viewed as “past consideration” and are the legal equivalent of no consideration.  

d) Moral obligation = no bargain

i) Services/expenses incurred to benefit another in absence of bargain are not compensable even if the beneficiary later promises to repay them.

(1) Mills v. Wyman, Massechusetts,1825: FACTS: When Levi Wyman fell ill after a sea voyage and Mills took care of him until he died. Levi Wyman’s father promised in writing to pay for the expenses, but good Samaritan Mills could not enforce this promise.  RULE: Past expenses incurred do not support a later promise for reimbursement. No consideration for promise based on a moral obligation and lacking bargain. 

ii) EXCEPTION: Promise made for a benefit previously received is only binding if necessary to prevent injustice.  (Codification of McGowin.)
(1) RS 86: 1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.  2) A promise is not binding under this section if the promissee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or to the extent that its value is disproportionate to the benefit. 

(a) Webb v. McGowin, Court of Appeals of Alabama, 1935: FACTS: Webb diverted a 75-pound block from dropping on McGowin and was seriously crippled for life.  McGoin paid Webb $15 every two weeks, but after he died the executors of McGoin’s estate refused to do so. RULE: Past acts of saving a party from death or serious bodily harm (benefit must be to his person) constitute consideration to support a subsequently induced promise. A moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor.  

e) Pre-existing duty = no bargain

i) RS 73: Performing a legal duty which is already owed doesn’t constitute consideration, unless the duty is doubtful or honestly disputed.   This rule may be trumped by RS 89(a): if the modification is fair and equitable, it is binding.  

(1) Alaska Packers’ Ass’n v. Domenico.  FACTS: After a cannery hired sailors for seasonal work, they refused to work unless paid higher wages, knowing full well that replacements were unavailable.  When the cannery promised a raise but never delivered, the workers sued.  RULE: If a contractual party demands additional compensation to perform a duty it is already contractually obligated to perform, any agreement to pay more compensation is unenforceable as lacking consideration. 

ii) UCC 2-209: Gets rid of pre-existing duty rule altogether, as long as modifications were sought in GOOD FAITH. 

f) Illusory promises = no bargain
i) Promises must actually bind the promisor to do something, otherwise bargain is absent and promise is unenforceable.
(1) Strong v. Sheffield, Court of Appeals of New York, 1895: FACTS: Benjamin Strong promised not to collect on a promissory note for unspecified time (“until he needed it”) was deemed insufficient consideration. RULE: In order to be legally binding, a promise must be supported by consideration and cannot be illusory. 

ii) RS 77: Illusory promises: A promise or apparent promise is not consideration if by its terms the promissor reserves a choice of alternative performances unless:

(1) Each of the alternative performances would have been consideration if it alone had been bargained for or 

(2) One of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration 

iii) UCC 2-309(3):Termination Clauses: Contracts allowing unilateral termination at will are illusory unless the terminator is required to give reasonable or written notice.  Contracts for the sale of goods usually require reasonable notice before termination, unless otherwise agreed. 
iv) Satisfaction clauses = not necessarily illusory, maybe bargain

(1) A contract which depends on one party’s satisfaction may be enforceable if: satisfaction is measured objectively (as in commercial contracts) or the party is obligated to judge satisfaction in good faith.  

(a) Mattei v. Hopper, Supreme Court of California, 1958.  FACTS: Mattei’s real estate contract had a clause stating that the purchase was subject to the buyer obtaining satisfactory leases on the neighboring building. Court found that the contract’s “satisfaction clause” did not make it illusory or void. RULE:  Buyer’s satisfaction clause was not illusory.  

v) Exclusivity Contracts = not necessarily illusory, maybe bargain

(1) Exclusive-dealing contracts, where one party agrees to use only the other to provide certain goods/services, are enforceable, but the exclusive provider is implicitly obligated to use “best efforts.”

(a) Wood v. Lucy, Lady Duff-Gordon, Court of Appeals of New York, 1917. FACTS:  Fashion figure Lucy entered an exclusive arrangement with Wood to market products using her name and later endorsed other products without sharing profits with Wood. RULE:  Not everything in agreements needs to be explicitly written in the contract. Cardozo wrote of the arrangement that “A promise may be lacking, and yet the whole writing may be 'instinct with an obligation,' imperfectly expressed.” 
g) Marital agreements = no bargain, not enforceable

i) Courts usually assume that husbands and wives do not intend for their agreements to be attended by legal consequences. 

(1) Balfour v. Balfour, Court of Appeal, CA, 1919. FACTS: The Balfours were married in 1900.  Before Mr. Balfour returned to Ceylon and his wife had to remain in London for medical reasons, they agreed that Mr. Balfour would provide her with a monthly maintenance allowance. Subsequently, the couple separated and Mrs. Balfour sued her husband for money which she claimed to be due in respect of an agreed allowance of 301 a month.  RULE:  The alleged agreement did not constitute a legal contract, but was only an ordinary domestic arrangement which could NOT be sued upon.  Mutual promises made in the ordinary domestic relationship of husband and wife do not of necessity give cause for action on a contract because the parties did not intend that they should be attended by legal consequences.

ii) Doctrine has evolved towards presumption that marital agreements are valid and enforceable unless intention NO to enter into legal relations was expressed.  

iii) Disagreement about whether promises to pay for services between unmarried co-habitants are enforceable.

iv) Though most marital/family services are still presumed gratuitous, restitution may sometimes be granted for extraordinary promises made between spouses.

(1) Pyeatte v. Pyeatte, Arizona Appeals, 1982. Fact: The Pyeattes married and agreed Margrethe would put Charles through law school without his working, and that Charles would later pay for Margrethe’s graduate school.  Margrethe did pay Charles’ bills, enabling him to graduate, obtain work at a law firm and divorce her soon after.  RULE:  While ex-spouses are not entitled to restitution for performing usual duties in marriage, restitution is available if the spouses had an agreement and one spouse made extraordinary efforts which benefited the other solely.  (Agreement in this case was NOT enforceable but wife is entitled to restitution for her ex-husband’s unjust enrichment.)
h) In ABSENCE of BARGAIN – possible avenues 

i) Promissory Estoppel
(1) Compensation for reasonable detrimental reliance.
(2) RS 90: Promissory Estoppel.  “A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action is binding if injustice can be avoided only by enforcement of the promise.” (Not controversial, treated as statute)  Originally, courts held that a party’s mere reliance on a promise was not consideration sufficient to make the promise binding.  Later, however, courts expanded the doctrine of promissory estoppel, whereby promisors are barred from disclaiming even gratuitous promises if:  (Kirksey)
(a) The promise was reasonably likely to induce action/forbearance;

(b) The promise actually did induce it;

(c) Justice requires enforcing the promise.

(i) Ricketts v. Scothorn, Supreme Court of Nebraska, 1898.  FACTS: Katie Scothorn quit work in reliance on her grandfather’s promise to support her.   RULE: When a person intends to cause, or indeed does cause, another to change position in reliance on a promise, that person be estopped from denying his promise.

(ii) Cohen v. Cowles Media Company, 1992. FACTS: Dan Cohen informed reporters of newspapers owned by Cowles Media Company of the conviction of the opposing candidate.  The reporters had promised to keep Cohen’s identity confidential but printed his name.  Cohen was fired and he sued Cowles for breach of contract. RULE: Absent the showing of a compelling need to break that promise, the resultant harm to Cohen requires a remedy here to avoid injustice.

(iii) Feinberg v. Pfeiffer Co., St. Louis Court of Appeals, Missouri, 1959: (see earlier) FACTS: Despite lack of consideration, court granted Feinberg relief under RS 90 - where a person detrimentally relies on the donative promise of another, that promise becomes enforceable despite the lack of consideration that prevents finding a contract.  RULE: PE applies to prevent injustice.
(iv) D & G Stout, Inc. v. Bacardi Imports, Inc., 1991. FACTS: Liquor distributor who rejected a purchase offer in reliance on a supplier’s promise not to terminate the relationship, sued the supplier after the supplier withdrew its account. RULE: Promissory estoppel allows recovery of reliance damages and not expectancy damages. 

(v) Cyberchron Corp. v. Calldata Systems Development Inc., 1995.  FACTS: A computer hardware manufacturer produced equipment for a buyer without entering into a contract, and sued under promisorry estoppel.  HOLDING: Cyberchron reasonably relied on the promise and that Grumman’s pressure on Cyberchron and abrupt termination of the transaction to buy equipment from another company was unconscionable.  However, Cyberchron’s recovery should NOT extend prior to July 15, 1990, when Calldata made the promises.  RULE: A party who relies on a promise that a contract is forthcoming may recover under a PE theory. 
(3) It is not necessary for an offer to address every detail of an agreement in order to support a promissory estoppel claim.  In addition, the appropriate measure of damages under PE does not include lost profits. 

(a) Hoffman v. Red Owl Stores, Supreme Court of Wisconsin, 1965.  FACTS: Bakery owner wanted to open a supermarket franchise but was rejected by the franchiser after making preparations at their request.  RULE: Injustice cannot be avoided in this case unless the court enforces the promises that Red Owl made to Hoffman and upon which Hoffman was induced to RELY to his detriment.  The promisee can recover under promissory estoppel when promises made during negotiation were of such a nature as to induce the promisee to act on them to his detriment.   Award is reliance damages. 
(4) PE damages
(a) Currently no consensus on proper damages under PE.  Some courts say reliance damages are always appropriate for promissory estoppel cases, others say only when expectation damages exceed reliance damages.  
ii) Quasi-contract
(1) The law may recognize an implicit agreement, or implies an agreement the parties would have reached had they been able to bargain, under the doctrine of “quasi-contract” or “constructive contract”.
(a) Doctors providing emergency medical services without a contract may recover reasonable fees from the patient.
(i) Cotnam v. Wisdom, Supreme Court of Arkansas, 1907: FACTS: A doctor performed an operation on a man thrown from a street car and later tried to recover for the services rendered from the administrator of Harrison’s estate.  RULE: Parties who provide professional emergency services may recover a reasonable fee.
iii) Restitution
(1) Restitution is an alternative basis for recovery applied when there was no valid contract, but one party benefited from another’s act.  To prevent unjust enrichment, courts may require the beneficiary to pay the actor.
(2) Restitution on a “quasi-contract” theory is unavailable when a contractual remedy exists.  

(a) Callano v. Oakwood Park Homes Corp., 1966. FACTS: Oakwood Park Homes contracted with Pendergast to sell a new home which Oakwood was building.   Before the completion of the house, the Callanos delivered and planted shrubbery pursuant to a contract with Pendergast.  Pendergast did not pay the Callanos and died shortly thereafter.  Oakwood then sold the property (including the shrubbery) to a new buyer.  The Callanos sued Oakwood in order to recover payment for the shrubbery, arguing that Oakwood would be UNJUSTLY ENRICHED if it did not have to pay for the shrubbery. Held for Park Homes; Callanos instructed to seek recovery from Pendergast’s estate based on their actual contract.  Courts should not employ the legal concept of a quasi-contract to sustitute one promisor for another.  RULE: In this case, Oakwood was enriched but not unjustly.  Retention of the benefit by Oakwood is not inequitable.
(3) Recovery under restitution
(a) RS 371: If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either:
(i) Defendant’s cost avoided: The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or
(ii) The extent to which the other party’s property has been increased in value or his other interests advanced. (disgorgement)
(b) RS 373: Restitution not available if only thing left to do is to be PAID.  Problem with law: if there has been part performance, restitution can be granted in event of breach but if the performance is done and the only thing left to do is complete the transaction (pay), then restitution is not available – only expectation/reliance.   Not a popular argument/schism in the law: No reason why should you get more money for less work.
(c) When expectation is LESS than restitution  - O’Toole scenario 
(i) It is a principle of the law of restitution that one should not gain from one’s own wrong; it is a principle of the law of contracts that damages for breach should be based on the injured party’s lost expectation.  These two principles are often mutually consistent.  If, on breach, the injured party’s lost expectation equals or exceeds the gain by the party in breach, then damages based on expectation strip the party in breach of all gain.  But if the injured party’s lost expectation is less than the gain realized by the party in breach, then damages based on expectation to not strip the party in breach of all gain.  When faced with this dilemma, courts have declined to apply the principle of restitution, holding that a breach of contract is not a wrong and allowing the party in breach to keep part of the gain.   Those who believe in the principle of disgorgement, however, argue that even if the gain realized by the party in breach exceeds the injured party’s loss, the measure of damages should strip the party in breach of all gain.
(d) A plaintiff who has partially performed a contract that defendant can prove was a losing contract will recover more by way of restitution than expectation damages (review session).
(4) Restitution is available in UCC for party in breach when buyer has breached and paid deposit, he can get deposit back, less damages.
iv) Written contracts enforceable

(1) Reforming doctrine of consideration: Many states enforce promises made without consideration if they are in writing.  Wills, for example, are enforced regardless of consideration.  Pillans v. Rose: beginnings of skepticism about accepting “a writing alone” as binding. 

3) FORMATION OF CONTRACTS: When do you actually have an agreement?

a) The Offer

i) Contracts result from an offer from one party followed by the acceptance of another party. Corbin: “an offer is an act whereby one person confers upon another the power to create contractual relations between them. The act of the offeror operates to create in the offeree a power; thereafter the voluntary act of the offeree alone will operate to create the new relations called a contract.”
ii) UCC 2-204: A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

iii) RS 24: An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.  

iv) Advertisements NOT offers

(1) Advertisements are invitations to make an offer to purchase.  

(a) EXCEPTION: An advertisement which is definite, explicit, and which leaves nothing open to negotiation creates a binding contract upon the acceptance of a prospective purchaser.  

(i) Lefkowitz v. Great Minneapolis Surplus Store, 1957.  FACTS: A store refused to sell a fur coat to a male buyer for the advertised price of $1.  RULE: When an offer is clear, definite and explicit, and leaves nothing open to negotiation, then the advertiser can be bound by the acceptance of a prospective purchaser.  “First come first served” statement is key.

v) Price quotes NOT offers

(1) Responding to a request for a price quote is an invitation to negotiate and not a binding offer.  
(a) Owen v. Tunison, Supreme Judicial Court of Maine, 1932.  FACTS: W.H. Owen wanted to purchase property owned by Tunison.  He wrote to Tunison, telling him that he would be willing to pay $6,000 for the property.  Tunison wrote back, stating that he would want at least $16,000.  Owen replied, accepting the “offer”.  Tunison wrote back, stating that he did not want to the property.  Owen brought suit and sought enforcement of the alleged agreement of sale.  RULE: In order for a contract to be valid, there must be an actual offer to sell the property.  In this case, Tunison did not offer to sell his real estate. At best, his letter indicated a willingness to negotiate towards a potential sale. 

(2) Stating a possible sale price is not an offer to sell for that price. 

(a) Harvey v. Facey, 1893: Harvey sent Facey a telegram asking if he would sell the property and what was his lowest price.  Facey said the lowest price was 900 pounds.  Harvey accepted this “offer”.  When Facey refused to sell the land, Harvey sued him for breach of contract and requested specific performance. Holding: Harvey’s initial telegram posted 2 separate questions: 1) will you sell the property and 2) whats your lowest price?  Facey only answered the 2nd question – not tantamount to an offer to sell Harvey the property.

(3) EXCEPTION: Precise language and details.  Price quotes may give rise to enforceable contracts if they contain detailed language regarding the required method of acceptance (“for immediate acceptance”).

(a) Fairmount Glass Works v. Grunden-Martin Woodenware, Court of Appeals of Kentucky, 1899. FACTS: Letters are exchanged between a mason jar manufacturer and a prospective buyer.  RULE:  A price quote may be the basis for an enforceable contract.  Ordinarily, a contract does not close until the seller responds affirmatively to an order from a buyer.  However, the cases which support this view rely on the language used by the parties in order to determine their intent.  Here, the letters between the parties may gave rise to an enforceable contract as soon as Grunden accepted the terms set forth in Fairmount’s initial reply.  Fairmount NOT ONLY gave them price quotes but also told them that the prices were available for immediate acceptance.  

(4) EXCEPTION: Construction Contracts

(a) Substantial reliance by the general contractor on a subcontractor’s bid will defeat the subcontractor’s right to revoke it. 

(b) RS 87(2) restates Drennan: Subcontractors are expected to keep their offers open for a reasonable amount of time.  RS 87 defines irrevocable offers: either if the writing itself says that it is irrevocable or it is irrevocable by statute.  

(i) Drennan v. Star Paving Co., Supreme Court of California, 1958.  FACTS: A general contractor wanted to enforce a subcontractor’s bid on a construction job.  HOLDING: For Drennan.  Star Paving’s offer was NOT freely revocable, because their bid was reasonably expected to induce action of a definite character on the part of Drennan.  Also, they knew that Drennan was bound by the overall bid that he submitted.  Finally, Star Paving’s bid was not submitted with any language suggesting that it was freely revocable before acceptance.  2nd, reliance can substitute for consideration in cases where injustice would result.  Drennan had no way of knowing that there was an error in the bid since it fell within the range of accepted bids.  Therefore he acted in JUSTIFIABLE reliance on Star’s offer.  RULE: an offer may not be freely revocable if the offeree has substantially relied on the offer.  
b) Assent
What kind of assent to a bargain binding?
i) In determining if the assent was valid, courts employ either an objective or subjective standard.
(1) Objective: A contract is an obligation attached by the mere force of law to certain ACTS of the parties, usually words, which ordinarily accompany and represent a known intent.  If, however, it is ultimately proved that either party when he used the words intended something else than the usual meaning which the law imposes upon them, he would still be held, unless there were some mutual mistake or something else of the sort.
(2) Subjective: “Actual intent theory”.  Consideration of the actual intention of the parties, as opposed to the outward manifestation of that intention, is relevant!! Problem: “The intent of man cannot be tried, for the Devil knows not the intent of man.”  Essentially, if the actual state of the parties’ minds is relevant, then each litigated case must become an extended factual inquiry into what was “intended”, “meant”, etc… 

ii) Guiding principles in determining assent: Freedom to contract (non-lawyers should be able to express binding intentions) and freedom from contract (standards must not allow passing comments to be interpreted as contracts).  Courts look for “objective evidence of subjective intent” so are not completely based on writing, but will not vacate a contract due to undiscoverable secret motives. To avoid the obligation of a binding contract, at least one of the parties must express an intention not to be bound until a writing is executed.  Other factors help determine whether the parties intended to be bound in the absence of a document executed by both sides:  

(a) whether there was partial performance of the contract, 

(b) whether all of the terms of the alleged contract have been agreed upon, 

(c) whether the agreement at issue is the type of contract that is usually committed to writing.
iii) Parties to a contract must manifest an assent to the terms of the contract. Evidence of meeting of the minds. 

(1) Assent = return promise or performance
(a) RS 18: Manifestation of mutual assent: Manifestation of mutual assent to an exchange requires that each party either make a promise or begin or render a performance.  

(b) UCC 2-206(1)(a): Unless otherwise unambiguously indicated by the language or circumstances, an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.  

(c) UCC 2-207(1): An acceptance must be definite, seasonable, and sent within a reasonable time.

(d) Return promise (promissory acceptance)
(i) RS 21: Intention to be legally bound: Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract.

(ii) RS 56: For an acceptance by promise to be valid, the offeree must either “use reasonable diligence” to notify offeror of acceptance or the offeror must receive the acceptance seasonably. 
(iii) Promissory acceptance can be implicit – showing up and starting work would do. 
(e) Performance 

(i) RS 19: Conduct as a manifestation of assent: The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act.  BUT: the conduct of party is not effective as a manifestation of assent unless he intends to engage in the conduct and knows or has reason to know that the other arty may infer from his conduct that he assents. 

(ii) UCC 2-207(3): Even if the parties’ writings do not establish a contract, their conduct may.  The Code’s “gap fillers” may fill in the missing terms.

1. C. Itoh & Co. (America) Inc. v. Jordan Int’l Co.,1977.  FACTS: A steel seller wanted to enforce an arbitration clause which appeared on the back of their pre-printed sales acknowledgment forms.  RULE: UCC 2-207 may imply a contract based on the conduct of the parties, even after the failure of a conditional term.  “We mean it” clause – where no acceptance can be found because the last writing was a counter offer, but parties act as if they are in contract, then we imply a contract and use UCC gap fillers to determine the terms.
(iii) RS 54: For acceptance by performance to be valid, notification is only necessary if the offeror requested notification or if the offeree has reason to believe the offeror won’t know about the acceptance.  RS 54(2)(c): But, the offeror can waive need for such notice. Promissory acceptance requires notice but performance does not!
(iv) RS 45: An offer for a unilateral contract which is followed by part performance creates a binding contract. 

1. Beginning performance on a unilateral offer creates an option contract. This contract is subject to completion of performance in order to give rise to the offeror’s duty.
(v) RS 51 Partial performance
1. Effect of part performance without knowledge of offer: Unless the offeror manifests a contrary intention, an offeree who learns of an offer after he has rendered part of the performance requested by the offer may accept by completing the requested performance. 
2. Paying part of an undisputed debt is generally not interpreted as a modification accepting the partial payment as satisfying the entire debt.  Foakes v. Beer and UCC 3-311.

(f) Silence NOT usually acceptance. 

(i) RS 69: Silence can constitute acceptance in the following cases only:

1. (a) When the offeree takes the benefit of the offer with reasonable opportunity to reject it;

2. (b) Where the offeror has said that the silence/inaction will be acceptance AND the offeree meant his silence to be acceptance;

3. (c) Where previous dealings make it reasonable to expect that silence is acceptance.
iv) The offeror controls the means and method of acceptance by the language of the offer.  
(1) RS 30(1): Offeror is the master of the contract, specifies what forms of acceptance work (promise, performance, silence, etc.)
(2) RS 53(1): Performance is only OK for acceptance if offeror says so.

(3) RS 60: If an offer states place/time/manner of acceptance, must be complied with for there to be acceptance but if the time/place/manner is just a suggestion, then other methods are permitted.

(a) International Filter Co. v. Conroe Gin, Ice & Light Co., Commission of Appeals of Texas, 1925.  FACTS: A water filter manufacturer refused to cancel an ice company’s order for a filter.  RULE: An acceptance is effective when the offeree uses the power granted by the offer to crate a binding contract.  The offeror can control the method of acceptance with the language of the offer.  A valid contract was formed when Conroe accepted the offer and IFC approved.  The offer explicitly stated that a contract would be formed when Conroe accepted the offer and when IFC’s executive officer approved it.  
v) An offer which merely suggests a means of acceptance may become binding upon the offeree’s performance of the contract. 

(1) Allied Steel and Conveyors, Inc. v. Ford Motor Co. FACTS: FORD sought to hold Allied to an indemnification agreement when an Allied employee was injured at the FORD plant.  RULE: If the offeror merely suggests a means of acceptance, other methods of acceptance are not precluded.  A binding contract results if the offeree begins or completes performance during the period allotted for the return promise. 
vi) Contract enforceable despite one’s subjective belief of joke  

(1) Lucy v. Zehmer, Supreme Court of Appeals of Virginia, 1954. FACTS: Lucy and Zehmer were drinking at a bar when Lucy offered to buy Zehmer’s farm for $50,000.  Zehmer thought it was a joke but wrote up an agreement of sale on the back of a bar bill. Contract was enforced and specific performance ordered.  RULE:  The OBJECTIVE INTENT of the parties is central to a determination of their desire to be bound.  The mental assent of the parties is not requisite for the formation of a contract. 

(2) Leonard v. Pepsico, 1999.  FACTS: A fanciful, unrealistic advertised offer that “no reasonable person could have concluded” was judged not binding. 
c) Limitations to assent/acceptance
i) RS 30(2): In the absence of express provisions in the offer, an acceptance must be by reasonable means given the circumstances of the offer.  

(1) White v. Corlies & Tift, Court of Appeals of New York, 1871.  FACTS: A builder accepted a construction contract by beginning to purchase lumber for the job.  RULE:  After an offer is made, the offeree can only accept by some affirmative act.  This act need not be immediately communicated to the offeror.  It must, however, be a proper response, given the usual course of events, and be communicated to the offeror within a reasonable amount of time.  White received communication from Corlies which was an offer.  This offer took the form of an acceptance of his bid and a request that the work start immediately and be completed in two weeks. However, Corlies could not distinguish White’s preparations for their job from any other job for which he might be getting ready.  As a result, his acceptance was never communicated to them and they had a right to cancel the offer.  

ii) Reasonable time requirement 

(1) In the absence of express provisions in the offer, the offeror must allow a reasonable amount of time for acceptance.   

(a) Ever-Tite Roofing Corporation v. Green. FACTS: A roofing company arrived to start a job only to discover that their prospective client had hired someone else.  RULE: The Greens did not give Ever-Tite notice that they didn’t want tem to work on the house within a REASONABLE AMOUNT OF TIME!  The Greens knew that it might take some time for financing to come through, and Ever-Tite did not take an exceptionally long time to process and begin the job.  Acceptance by performance is valid form of notice when commenced within a reasonable amount of time. 

d) Termination of Acceptance 

i) RS 42/43: Offers are FREELY REVOCABLE before they are accepted.  

ii) RS 36: The power of acceptance can be terminated by:

(1) Lapse of the offer,

(2) Revocation or rejection,

(3) Death or incapacity of the offeror,

(4) Offeree’s rejection.  

iii) LAPSE

(1) RS 41: Offers LAPSE after a period of time.  If no period is stated in the offer, it lapses after a “reasonable” time. What is reasonable depends on the circumstances and what could be acceptable to a reasonable man in the offeror’s position. 

(2) UCC 2-206(2): If the offeree does not give notice of acceptance within a reasonable time, the offeror may treat the offer as having lapsed before acceptance and is not required to perform.  
iv) RS 43: Indirect communication of revocation: An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract. (Hiring alternative contractor to do work is enough.s)

v) RS 46: If an offeree does not receive notice of a revocation, the offeror is not bound by the offeree’s acceptance. 
vi) RS 48: An offeree’s power of acceptance is terminated by the offeror’s death or incapacity, even if the offeree is not aware of the death of incapacity. 
vii) EXCEPTION: Option contracts/firm offers 
(1) Common law: Firm offers are freely revocable in the absence of separate consideration (nominal payment, peppercorn, etc).
(a) A promise to keep an offer open for a stated period of time creates an option.  
(i) Ragosta v. Wilder, Supreme Court of Vermont, 1991.  FACTS: A shop owner and a prospective buyer disputed the meaning of a cash-in-hand offer that the owner made for the sale of the shop. RULE: An offer is freely revocable until the offeror is bound by a valid acceptance.

(b) Without separate consideration, an offeror may revoke an offer anytime before the offeree’s deadline to accept the offer.  Option contracts are only binding if there is consideration.

(i) Dickinson v. Dodds, Court of Appeal, Chancery Division, 1876.  FACTS: an offeror gave an offeree until Friday to accept an offer to sell property, but sold the property to someone else on Thursday.  RULE: Without separate consideration, an offeror may revoke an offer anytime before the offeree’s deadline to accept the offer.  In other words, when an offeror states that an offer will be open for a certain period of time, he may accept another offer within that period if no consideration is paid to keep the offer open.  
(2) RS Option contracts
(a) RS 25: An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.  
(b) RS 37: An offeree under an option contract may still accept the offer after rejecting it, if the option has not expired.  
(3) UCC 2-205

(a) An offer is firm and irrevocable if:

(i) it is an offer to buy or sell goods,

(ii) it is made by a merchant, and

(iii) it is a signed writing.

(iv) In no event will the period of irrevocability be longer than three months. 

(v) If the offeree submits a form on which the offeror is supposed to set out the offer, then the irrevocability condition must be separately signed by the offeror. 

(b) A firm offer in effect creates an option contract without requiring any consideration from the prospective buyer. Because the firm offer holds the seller to a higher standard than the potential buyer, it reflects a change from traditional common law, which treated all parties to a contract the same way, to a more modern view that holds certain parties to a higher standard of behavior.

viii) PE can be used to recover breach of a firm offer if the promise was reasonably and detrimentally relied on. 

e) Battle of the Forms

Acceptance varying the offer; the exchange of pre-printed business documents with frequently divergent terms, often in an effort to outwit the other party.

i) Common law

(1) Mirror Image rule: An acceptance that is not the “mirror image” of the offer is considered a rejection of the original offer and acts as a counter-offer.  

ii) UCC 2-207: Intricate approach to varying the terms of the offer, rejecting the mirror image rule while admitting terms into contracts under certain conditions.  

(1) UCC 2-207: Contract formation and contract terms are no longer determined at the same time.  Recognition that contracts change over time, so terms are not set at the moment that the contract is formed, additional terms in writing are considered proposals that are incorporated into the contract unless they materially alter the contract or one of the parties objects. 

(2) UCC 2-305: Price term gap filler:  Open price term: The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if

(a) Nothing is said as to price; or

(b) The price is left to be agreed by the parties and they fail to agree; or

(c) The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.

(i) If the parties to a contract have not agreed on the price, the court can set a price so long as the parties intend to be bound by the contract.

1. Oglebay Norton Co. b. Armco. FACTS: After about 25 years of doing business pursuant to a contract, the arties could no longer agree on a price to be used.  RULE: If parties to a contract have not agreed on the price, the court can reinterpret or set a new price so long as the parties intend to be bound by the contract.  
(3) The majority view is that any different or additional terms in an offer and acceptance are discarded and replaced by a suitable UCC gap-filler.

(a) Dorton (Carpet Mart) v. Collins & Aikman Corp., United States court of Appeals, 6th Circuit, 1972.  FACTS: A carpet manufacturer wanted to hold a dissatisfied retailer to an arbitration agreement pre-printed on the manufacturer’s sales forms. RULE:  Here, the arbitration clause materially altered the contract, so it was not an accepted part of the contract, but rather a rejected suggestion.  Under UCC 2-207, if an arbitration provision materially alters an existing agreement, it will not be incorporated into the contract unless expressly agreed to by both parties.  

(b) Northrop Corp v. Litronic Industries, 1994.  FACTS: Litronic offered to sell electronic components to Northrop for a weapons system; the offer contained a limited 90-day warranty.   Northrop accepted the offer on terms providing for an indefinite warranty.  After 90 days, Northrop tried to return some of the wire boards as defective. Litronic refused to accept them, arguing that he 90-day warranty period had lapsed. RULE: KNOCKOUT DOCTRINE. When the seller’s and buyer’s terms differ materially, the two terms cancel each other out, and the contested term is supplied by a Code gap-filler. Posner points out, however, that he would prefer a rule that says all additional terms are different terms and vice versa, thus UCC 2-207(2) about additional terms should apply, unless materially alter the contract.  Prof. Goldberg, on the other hand, suggests a “best shot” rule, where all terms in one form should be enforced based on their relative fairness. This rule would force companies to create more balanced terms. 

(4) A license enclosed in a software package forms a binding contract between the seller and buyer if the package provides notice that the purchase is subject to a license and the buyer can receive a refund if the buyer does not agree to the license’s terms.

(a) ProCD v. Zeidenberg, 1996. FACTS: ProCD sold a CD-ROM, SelectPhone, containing a valuable database to the general public for $150, and a slightly different product to commercial buyers for a higher price. Every box containing its consumer product stated that the software came with a license limiting the use of the program to non-commercial purposes. Zeidenberg bought several consumer packages of SelectPhone and resold the packages on the internet. ProCD sued Zeidenberg seeking an injunction against further dissemination of the database in violation of the licenses.  RULE: A license enclosed in a software package forms a binding contract between the software seller and buyer if the package provides notice that the purchase is subject to the license and the buyer can receive a refund if the buyer does not agree to the license’s terms.  In other words, acceptance of a hidden license occurs at beginning of use after license has been read, not at time of purchase.  Thus, if buyer uses software, he has accepted terms and is bound by them.

(5) A new promise by the parties to an existing contract constitutes a mutual rescission of the existing contract and the formation of a new one.  

(a) Watkins & Son v. Carrig, Supreme Court of New Hampshire, 1941.  FACTS: Carrig hired Watkins to dig a cellar, and agreed to pay nine times more after learning they had to dig through solid rock.  RULE: A new promise by the parties to an existing contract constitutes a mutual rescission of the existing contract and the formation of a new one. Carrig intentionally and voluntarily yielded to a demand for a special price for excavating rock. In doing this, he yielded his contractual right to the earlier price.  If the essence of this later transaction was Carrig’s promise to pay more for the excavation, then there was also, in its inherent makeup, a valid discharge of an obligation by Carrig.  Since Carrig relinquished this right of price, he should be held to the new agreement.  
f) Pre-contractual Liability

i) Liability when Negotiations Break Down

(1) If negotiations break down, a party may be able to recover for any benefit conferred on the other party.  

(a) Precision Testing Laboratories v. Kenyon Corp. 

ii) Under UNDROIT Principle 2.15(2), a party who negotiates or breaks off negotiations in bad faith is liable for the losses caused to the other party. 

iii) Agreements to agree are not binding.  However, an agreement to negotiate in good faith toward a prospective contract may be binding if it satisfies the requirements for a binding contract.
(1) Channel Home Centers, Division of Grace Retail Corp. v. Grossman, 1986.  FACTS: A mall developer abruptly cancelled lease negotiations with a prospective tenant. RULE: Where parties intended to be bound to negotiate in good faith and consideration was given, the agreement to negotiate is in itself a binding contract.  

g) The Requirement of Definiteness

i) The terms of a contract must be sufficiently definite in order to be enforced.  

(1) RS 33: The terms of a contract are reasonably certain (definite) if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.
(a) However, if terms are ambiguous and there is a genuine and reasonable misunderstanding of the parties as to their meaning, there is no assent or enforceable contract.
(i) RS 20: Effect of misunderstanding

1. There is no manifestation of mutual assent to an exchange if the parties attaché materially different meanings to their manifestations and 

a. Neither party knows or has reason to know the meaning attached by the other; or

b. Each party knows or each party has reason to know the meaning attached by the other.
(2) UCC 2-204: Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
(a) UCC 2-204: A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
ii) Courts look at the parties’ preliminary negotiations and prior communications, governmental regulations, trade usages, and the parties’ course of dealing and performance to determine whether the indefiniteness can be cured. 
(1) Terms such as “reasonable efforts” ad “good faith” are regarded as sufficiently definite if their content can be determined by reference to some external standard.  
iii) An option agreement may be sufficiently definite to bind the contracting parties if its provisions are sufficient to enable the parties to reach a subsequent agreement.  

(1) Toys, Inc. v. Burlington Company, 1990.  FACTS: A lessor and lessee reach an agreement when the lessee attempts to exercise a renewal option.  RULE: An option provision may be sufficiently definite to be binding if it contains terms which enable the parties to satisfy their subsequent agreement.  The phrase “at the prevailing rate” in reference to rent in lease renewal is sufficient to demonstrate an intention of parties to negotiate in good faith, and thus an option contract.  

iv) A party who has performed under an agreement that is unenforceable for indefiniteness is entitled to restitution.  
(1) Pyeatte v. Pyeatte: Court refused to enforce the husband’s promise to put his wife through a master’s degree program, finding the agreement too indefinite as to “the time when she would go to grad school, the school she would attend and the cost of the program.” However, while the agreement failed to meet the requirements of an enforceable contract, it still has importance in considering the wife’s claim for unjust enrichment because it both evidences her expectation of compensation and the circumstances which make it unjust to allow her husband to retain the benefits of her extraordinary efforts.
4) INTERPRETING THE CONTRACT

The “law of the contract” refers to judicial rules for interpreting and construing contractual terms, as distinguished from “contract law” (enforceability of contracts).

a) UCC 2-202: Parol Evidence Rule: When a written contract is “integrated” (intended as the parties’ final and comprehensive agreement), evidence of contrary oral agreements may not be introduced to re-interpret the contract’s written terms. 

i) Parol evidence rule involves presumptions; different judges/courts will give different presumptions varying weight.
b) RS 213: Parol Evidence Rule: Written contracts “discharge prior agreements”, i.e. bar prior writings.  They also bar subsequent oral statements.   

c) TWO STEPS to determine application of parol evidence rule according to RS 209(2), 210(3):  

i) Determine whether the writing was adopted by the parties as a “final expression of one or more terms of an agreement”; 

ii) If there is such a writing, determine whether it is an “completely integrated agreement” or a  “partially integrated agreement.” 

d) RS 209, 210: An “integrated agreement” is the final expression of the agreement’s terms, as adopted by the parties.  Often a contract intended as the final one will include a “merger clause” stating that this version is the final written agreement, and any contrary agreements are superseded.

e) An oral agreement cannot be considered a separate, breachable contract if it falls within the scope of a contemporaneous written agreement.  

i) Gianni v. R. Russell & Co., Supreme Court of Pennsylvania, 1924. FACTS: Gianni, a small shopkeeper, claimed that is landlord breached an oral agreement granting him the exclusive right to sell drinks in the building.  Gianni argued that the oral agreement was a separate, independent agreement from the lease, which “did not belong in the writing at all and is not germane to its provisions.”  RULE:  Once the parties to a negotiation arrive at a written contract, it is presumed to be the best and only evidence of their obligations. The court will not consider evidence of other agreements which would alter the contract’s terms, otherwise known as parol evidence, unless a party alleges fraud, accident, or mistake.   That said, the court has to determine whether the written agreement is a “contract complete within itself” and whether the oral agreement falls within the field of the written contract.  If so, then they cannot be considered separate agreements and the written contract will govern the parties’ relationship.  If not, the oral agreement may be considered a totally separate contract.   The way to determine this is to look at whether the oral contract would naturally and normally be included in the written contract – if they relate to the same subject matter, were executed at the same time, etc.  Here, the alleged oral agreement and its subject matter would naturally have been incorporated in the written contract.  Therefore, we cannot recognize it as a separate agreement and we are precluded from considering it as evidence of the terms of the written contract.  

f) A court, when considering a disputed contract, may consider evidence of a collateral agreement only if it of a sort that would naturally be made separately from the disputed contract.  

i) Masterson v. Sine, Supreme Court of California, 1968.  FACTS: A married couple took possession of their in-laws ranch, but refused to honor their in-laws’ option to buy it back.  RULE: A court, when considering a disputed contract, may consider evidence of a collateral agreement if it is of a sort that would naturally be made separately from the disputed contract. 

g) Rules of INTERPRETATION

i) RULE: 1) plain meaning, 2) objective evidence of interpretation, 3) trade usage, 4) asymmetry in knowledge of parties, 4) subjective interpretation.
(1) Plain meaning

(a) Usually, courts try to interpret contracts according to their language’s plain meaning. But if the language is “vague” (allowing several reasonable interpretations), “ambiguous” (unclear) or inconsistent, then courts must supply a meaning.  Interpreting contractual language is usually a factual inquiry, but is made by courts rather than juries. 

(2) Objective evidence is necessary to support a particular interpretation of an ambiguous contract term.  
(a) Frigaliment Importing Co. v. B.N.S. International Sales Corp., 1960. FACTS: An importer and an exporter disputed the meaning of the word “chicken” in their supply contract.  RULE: The subjective interpretation of a contract term must be coupled with objective evidence supporting that interpretation.  There is a hierarchy of evidence in determining meaning of terms in contract: 
(i) (best) express terms
(ii) course of performance (what has happened so far in THIS particular contract)
(iii) course of dealing (what has happened over history of parties’ relationship)
(iv) usage of trade.
(3) Trade usage (industry custom or terminology) 

(a) Hurst v. W.J. Lake & Co., 1932.  FACTS: Hurst was a horse meat trader who agreed to sell W.J. Lake & Co. 350 tons of horse meat scraps at $50 per ton.  The parties agreed that the scraps would be over 50% protein.  If Lake discovered, after testing, that the scraps were less than 50% protein, they could deduct $5 from each ton which did not measure up.  Lake ultimately deducted $5 from each 140 tons that did not meet the 50% protein minimum.  The non-conforming scraps measured anywhere from 49.53% to 49.96% protein.  Hurst sued to recover the deductions for these scraps.  He claimed that both parties were experienced horse meat traders.  Apparently, it was understood in the trade that a contract calling for no less than 50% protein was satisfied by scraps which measured over 49.5% protein.  Court found for Hurst.  RULE: Court may rely on trade usage to inform its interpretation of a seemingly unambiguous contract term.
(4) Asymmetry in parties’ knowledge
(a) If the offeree knows or has reason to know of the offeror’s material mistake at the time of acceptance, the offeror is not bound.  Difficulty arises when the offeror claims that the magnitude of the mistake was such that it should have been apparent from the face of the offer.  Court always has to determine WHO has the burden of proof. Since there was an industry standard, burden of proof was on the buyer in Frigaliment case.  Court must ask: was there any asymmetry in reasons why parties had different subjective meanings??  Who had an easier job figuring out what the other party really meant?  Which subjective meaning was more justified?  
(5) Some courts freely admit extrinsic evidence of parties’ subjective intent to assist in the interpretation of disputed contractual terms.  

(a) RS 214: It is appropriate to appeal to extrinsic evidence to determine both what a written document means and, independently of that, whether it is a complete integration. 
(b) When deciding whether to admit extrinsic evidence in a completely integrated contract, courts follow 2 step process: 1) First, they decide whether the contract’s language is ambiguous, 2) If so, they admit extrinsic evidence relevant to the question of what the words mean, or which of several meanings was the intended one. 

ii) Voidableness of Ambiguous Contracts

(1) A contract may be voided if it contains an ambiguous term which was, in fact, interpreted differently by the parties.  
(a) Raffles v. Wichelhaus, Court of Exchequer, 1864.  FACTS: Two parties to a cotton transaction disagreed as to the exact identity of a ship named in their contract.  RULE: Yes.  Raffles and Wichelhaus did not make it clear that the Peerless was a particular ship sailing on a particular date.  When it turned out that there were actually two different ships named Peerless, a latent ambiguity was exposed in the contract.  In that event, the court can hear parol evidence in order to establish that there was an actual subjective disagreement between the parties. Since there was no consensus, there is no contract!  Since there is no contract, Raffles has no right to sue for its breach. 

(b) In order to void a contract due to ambiguity, neither party should have been aware of the other’s interpretation. 

(i) Oswald v. Allen, 1969. FACTS: Two coin collectors each had a different interpretation of a contract for the sale of Swiss coins.  RULE: A contract can be voided if it contains an ambiguous term which was, in fact, interpreted differently by the parties. A contract should not be enforced when each party has interpreted an ambiguous term differently, unless one party should have been aware of the other’s understanding. 

(ii) Ordinarily, contracts are enforceable despite the parties’ failure to come to a subjective understanding over their terms.  This is a rare case, however, where there is no reason to enforce one party’s interpretation over the other.  Neither Oswald nor Allen knew that they were each contemplating a different coin collection.  

(2) An unambiguous and final contract may not be reformed based on parol evidence.
(a) W.W.W. Associates, Inc. v. Giancontieri, Court of Appeals of New York, 1990.  FACTS:  An integrated real estate contract gave either party the option to cancel. When the seller unexpectedly canceled, the buyer demanded specific performance, contending the option was intended for HIS benefit alone.  RULE: An unambiguous and final contract may not be reformed based on parol evidence. 

5) STATUTE OF FRAUDS

a) Introduction

i) Traditionally, statutes of frauds, the progeny of a 1677 English statute, require the following contracts to be in writing in order to be enforceable: 

M arriage

Y ear or longer

L and sales

E xecutors of estates 

G oods

S  uretyship
b) UCC 

i) 2-201(1):  Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker." 

(1) Exception: Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

ii) UCC 2-201(1):  Major reform of Uniform Commercial Code was a relaxation of the requirements for a “writing” that the Statute of Frauds imposed. “The required writing need not contain all the material terms of the contract (such as price, time and place of payment, the general quality of the goods, etc).  All that is required is that the writing afford a basis for believing that the offered oral evidence rests on a real transaction.  The only term which must appear is the quantity term…”  Also, according to the statute, a writing is not insufficient because it incorrectly states a term agreed upon.  If the quantity is understated, however, recovery is limited to the amount stated. 
(1) Almost any form of signing will suffice, so long as he signor had the intention of authenticating the instrument.  

(a) UCC 1-201(39): Signing includes “any authorization which identifies the party to be charged.”

(b) Writing does not have to be` signed by both parties, only party charged.
(c) UCC 2-201: Curious merchant’s exception to the rule that the party to be charged must have signed the document.  The rationale is that regular market players will usually give notice of their objection upon receiving a memorandum indicating the merchant’s assent to a contract to which it did not agree.
c) Common law

i) RS 131/132: The writing must state with reasonable certainty the essential terms of the unperformed promises in the contract.  Contract terms can be scattered among multiple writings, so long as they reference each other and one signature.  

(1) Suretyship Clause: requires that contracts where one person agrees to answer for the debt of another must be in writing.  Why? Because suretyship contracts tend to be one-sided and there is no benefit to guarantor, so it is hard to tell if they intended it.

(a) Under the “main purpose doctrine”, a suretyship agreement is taken out of the Statute of Frauds if the promisor has made the agreement for his own purpose, rather than for the benefit of the original debtor.  

(i) Power Entertainment Inc. v. National Football League Properties, Inc., United States Court of Appeals, 5th Circuit, 1998. FACTS:  Alleging that it had entered into an oral agreement to have a sports merchandising license transferred to it in exchange for assuming the debt of the previous licensee, a company filed suit against the licensor when the latter refused to transfer the license.  RULE: An oral agreement to pay the debt of a another is not within the statute of frauds if the main purpose of the promisor are separate from those of the original debtor. 

(b) Statute of frauds is inapplicable where the guarantor receives a direct benefit from the agreement and does not merely act as a surety.

(i) Langman v. Alumni Association of UVA, 1994.  FACTS: Langman and Stowe gave some land to the Alumni Association through a deed that provided for the Association to assume any debts on the property.  RULE: a grantee of a deed who assumes an existing mortgage is not a surety because he or she does not make a promise to the mortgagee to pay the debt of another, but instead promises the grantor to pay to the mortgagee the debt the grantee owes to the grantor. 

(2) Year or Longer – only applies to contracts INCAPABLE of being performed in less than a year.

(a) Contract to make payments on debt over period of 5 years – not covered (could be performed in 1 year if you won the lottery)

(b) Employment contracts – covered.

(c) Contract to work for 11 months starting 2 months from date – covered.

(d) Contract to not work for competitors for 5 years – not covered  because candidate could die in 3 months, then would have performed in less than 1 year.

(3) Requisites of Recording and Signing

(a) Full expression: Courts have traditionally stated that, to satisfy the Statute of Frauds, the required writing or memo must contain the “essential elements” or material terms and conditions of the agreement.

d) Amelioration (relaxing the standard of the Statute of Frauds)

i) Part performance of an oral contract which is within the statute of frauds may lead to non-enforcement of the statute.
(1) Johnson Farms v. McEnroe, Supreme Court of North Dakota, 1997.  FACTS: A partnership seeking to buy a parcel land filed suit for specific performance of an oral option to purchase land on the ground that its part performance took the option out of the statute of fraud. RULE: The statute of frauds is inapplicable when on party partly performs on an oral real estate contract. Three part test: payment, improvements, possession. The idea is to prevent fraud (people saying contract existed when there was none).  If we have tangible evidence that K did exist (and partial performance is tangible evidence), but we ignore it b/c no writing, we are allowing fraud rather than preventing it.

ii) RS 139: SoF will be estopped if necessary to prevent injustice.  In determining whether to apply, must consider: 

(1) Reliance
(2) Unjust enrichment
(3) Evidence
(a) Monarco v. Lo Greco, 1950.  FACTS: Christie orally agreed to work his parents’ farm in exchange for having it passed on to him, but the father passed it to his grandson. RULE: The statute of frauds does not apply when there is reliance on a verbal promise and the effect of applying the statute of frauds would be injustice.  The “reliance” that must be present is not a reliance that contract will later be put in writing, but reliance that the contract will be performed.

6) EXCUSES

Reasons to get out of an agreement legitimately.

RS 376: remedy for duress/concealment/misrepresentation/mistake = restitution. A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution of any benefit that he has conferred on the other party by way of part performance or reliance.  Unconscionability only leads contract not to be enforced.

a) Duress

i) RS 174: When parties are physically compelled to enter contracts, they are not valid. 

ii) RS 175: Duress involves an improper threat that leaves the victim no reasonable alternative.

iii) RS 176: A contract is voidable on the ground of duress when it is established that the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will. 

(1) Austin Instrument, Inc. v. Loral Corporation, Court of Appeals of New York, 1971.  FACTS: Austin began delivering parts to Loral for one government contract, but stopped delivery until Loral paid Austin for all the parts for a second contract. RULE:  A contract is voidable on the ground of duress when it is established that the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will; economic duress is demonstrated by proof that one party to a contract has threatened to breach the agreement by withholding needed goods unless the other party agrees to some further demand, that the threatened party could not obtain the goods from another source, and that the ordinary remedy for breach of contract would be inadequate.
iv) 2 Limits on duress as defense in contract actions: 
(1) Insistence upon a reasonable degree of resistance in the face of a threat; and 
(2) Substance of threat (threats to business interest, life or limb can constitute duress, threats of criminal or tortious injury may be given relief, but threats of lawful action cannot be wrongful in general.)
(3) Only the adversely affected party can claim defense of duress.
v) Economic duress is demonstrated by proving all of the following:
(1) One contractual party threatened to breach the agreement (e.g. by withholding needed goods) unless the other agreed to further demands;
(2) The threatened party could not obtain the goods from another source;
(3) Ordinary remedies for breach of contract would be inadequate.  
b) Undue Influence
i) RS 177: Contract entered into based on persuasion by someone who influenced party thinks has his best interests in mind but actually as ulterior motives is voidable because will has been overborn.
ii) Contracts may be void if one party overpowers the other in bargaining.  
(1) Fiduciary Relationship: Most undue influence suits involve defendants who had close personal/fiduciary relationships with the victim. However, courts vary widely in which relationships they deem sufficiently close.
(2) Vulnerable Plaintiffs: Other common “undue influence” claims involve victims whose physical or mental condition made them unusually susceptible to pressure (old, senile, sick, uneducated).
iii) Contracts secured by excessively coercive persuasion are voidable. Thus, severe threats which are not illegal may be challenged under “undue influence” even though they fall short of “duress”.  
(1) Odorizzi v. Bloomfield School District, 1966. FACTS: Mr. Odorizzi, an elementary school teacher for the Bloomfield School District, was arrested for homosexual acts.  The next day, the School’s principal and superintendent told him that, unless he resigned, e would be fired and the charges against him would be publicized.  Odorizzi sued to rescind his resignation, contending it was obtained by duress and undue influence. RULE: Contracts secured by excessively coercive persuasion are voidable at the victim’s option, even if the victim was sane and independent, and even if the threat was legal. Here, the school used undue influence to secure Odorizzi’s signature, assuring him he should trust them and rely on their advice, that there wasn’t time to consult an attorney and that failing to resign would generate publicity which would jeopardize his career elsewhere. All that is required for undue influence is that the plaintiff have a lessened capacity to make a free contract, or that the defendant used extraordinary force.  
(2) 7 part test for undue influence: 1) discussing the transaction at an unusual place and time, 2) executing it at an unusual place, 3) insistent demands it be executed immediately, 4) extreme emphasis on the consequences of delaying, 5) using multiple persuaders against the victim, 6) absence of advisors and 7) statements that there is no time to consult financial advisors or attorneys. 
c) Concealment 
i) Old law: Non-liability for bare non-disclosure. A party cannot be held liable for failing to disclose information which it was under no special duty to disclose.  
(1) Swinton v. Whitinsville Sav. Bank, Supreme Judicial Court of Massachusetts,1942. FACTS: Whittinsville Savings Bank knowingly sold Swinton a house infested with termites.  Swinton could not readily observe this condition upon inspection and spent considerable amounts of money in repairing damage caused by the termites and in installing termite control to prevent the loss and destruction of his house.  RULE: A party cannot be held liable for failing to disclose information when there is no evidence of any special duty to disclose anything.  There is no evidence that Whittinsville made any false statements or representations to Swinton regarding termites in the house.  Further, Whittinsville did nothing to prevent Swinton from learning this information. Without anything to show a fiduciary relationship between Swinton and Whittinsville’s actions as false and fraudulent does nothing to advance Swinton’s claim.  If Whittinsville were to be held liable in this matter, then every party in a transaction, whether buyer or seller, could be held liable for failing to disclose any non-apparent fact that he or she is aware of which would materially affect the value of the item or property being sold. 
(2) EXCEPTION: Although a party may be under no duty to disclose information to another, if that party does speak with reference to a given point of information, then that party is bound to speak honestly and to divulge all known material facts bearing upon that point.  

(a) Kannavos v. Annino, Supreme Court of Massachusetts, 1969.  FACTS: Annino sold her apartment building to Kannavos without telling him that the building was in vioation of the local zoning ordinances.  RULE: Although a party may be under no duty to disclose information to another, if that party does speak with reference to a specific point of information, then he or she is bound to speak honestly and to divulge all the material facts bearing upon that point within his or her knowledge. 
ii) New law:  requires a party to disclose the truth when it knows the other party is contracting based on a false assumption, especially when selling homes.  

(1) RS 161 requires disclosure:

(a) To prevent misunderstanding of previous assertion,

(b) To correct mistakes about basic assumptions of deal, “to act in good faith and in accordance with reasonable standards of fair dealing.”

(c) To correct mistake about a writing that evidences the agreement, or 

(d) When a relationship of trust and confidence means the mistaken party reasonably expects disclosure.

(2) COUNTER argument to 161: Dean Kronan (Blair v. National Security Interest)

(a) A party who has deliberately and expensively acquired special information should be allowed to trade on it – so that people have an incentive to acquire economically productive information – whereas a party who has acquired special information causally should not be able to trade on it.  

d) Misrepresentation

i) RS 164: If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable.  Unintentionally false statements can void the contract, but in that case the misstatement must concern a material fact, and the plaintiff’s reliance on the misstatement must have been justifiable/reasonable.

(1) Misrepresentation of opinion or legal conclusion are not actionable.

(a) However, false statements of opinion by experts with superior knowledge may be actionable as misrepresentations. 
(i) Vokes v. Arthur Murray, Inc., District Court of Appeal of Florida, 2nd District, 1968.  FACTS: After a dance instructor induced a widow to buy numerous dance lessons b overpraising her skill, she sued for misrepresentation.   RULE:  False statements of opinion by experts with superior knowledge are actionable as misrepresentations. Generally, misrepresentations must be factual rather than opinion to be actionable.  But this rule is inapplicable when a fiduciary relationship exists between the parties, or where the representor employed some artifice or trick, or were the parties do not deal at “arm’s length,” or where the victim lacks equal opportunity to learn of the represented facts’ truth/falsity.  Statements by parties having superior knowledge may be regarded as statements of fact, even though they would be considered opinions coming from non-experts.  

ii) Remedy: Parties may rescind a contract induced by false statements of material fact.

e) Mistake 

i) Did a basic assumption fail? Was the effect of this failure on performance material?  Did any party have reason to know of mistake? (review session)

(1) Simple inquiry into who is in best position to prevent mistake is not enough. Sometimes person who was not mistaken is not required to disclose!  
ii) Traditionally, courts showed reluctance to grant relief based on a mistaken assumption of the parties. Relief was only granted when the parties were mistaken as to the “substance of the contract” and not when the parties’ mistake was only to the quality or value of the exchange.
(1) Stees v. Leonard, Supreme Court of Minnesota, 1874. FACTS: Stees contracted with Leonard to complete a building on Stee’s lot. But Leonard refused to complete the building because he discovered that the ground was composed of quicksand.  Plaintiffs alleged that the fall of the building was owing to the negligence and unskillful work of the defendants, and the poor quality of material furnished by them. RULE: If a person binds himself to a contract, mistake is not reason for rescission, and nothing short of “absolute impossibility” will excuse that party from fulfilling his duties.  

(2) Wood v. Boynton (1885): Jeweler (Boynton) offered $1 for a “pretty rock” that turned out to be an uncut diamond.  Boynton had never seen an uncut diamond before and didn’t know at the time of the contract that it was so.  Ultimately, the contract was upheld because aside from fraud, the only ground for recovery would have been “when a mistake made by the vendor in delivering an article which was not the article sold – a mistake in fact as to the identity of the thing sold with the thing delivered.”
(3) Sherwood v. Walker (1887): Cattle breeder (Walker) arranged to sell sterile cow, then found out she was pregnant and refused to perform contract.  Court said contract was void b/c pregnant cow was not the kind of animal they had agreed to exchange. Court distinguished between mistakes about “substance” and mistakes about “quality”.

iii) RS 152: Both parties were mistaken
(1) Modern approach permits a party to rescind a contract if both of the parties to the contract were mistaken as to a basic assumption on which the contract was formed that had a material effect on the agreed exchange of performances.  (Under this formulation, if the mistake relates to a basic assumption of and has a material impact on the contract, the court must then determine whether the agreement expressly or implicitly allocates the risk of mutual mistake to one of the parties (RS 154). 
iv) RS 153: Unilateral mistake
(1) Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under 154 and 

(a) The effect of the mistake is such that enforcement of the contract would be unconscionable, or 

(b) The other party had reason to know of the mistake or his fault caused the mistake.

v) RS 154: A party bears the risk of a mistake when:

(1)  the risk is allocated to him by agreement of the parties

(2)  he is aware at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient,

(3) the risk is allocated to him by the court on the ground that is reasonable in the circumstances to do so.
vi) Subcontractor error

(1) Under certain circumstances, particularly when the soliciting party knows or has reason to know that there is a mistake in the bid, a contractor’s error in calculating a bid can be grounds for rescission. 

(a) Elsinore Union Elementary School District v. Kastorff, Supreme Court of California, 1960. FACTS: A general contractor made an error in a bid for a job and tried to get released from his bid.  HOLDING: As long as the following requirements are met, a contractor’s bid can be rescinded: the contractor shows that 1) the soliciting entity knows or had reason to know that there is a mistake in the bid, 2) the mistake was material and did not result from the neglect of a legal duty, 3) enforcement of the contract would be unconscionable, 4) the soliciting entity can be returned to the position they were in prior to contracting, 5) the contractor promptly notified the soliciting entity of the mistake, and 6) the contractor restores or offers to restore to the soliciting entity everything of value they have received under the contract. 2nd and 3rd requirements are pivotal in this case.  Kastorff’s mistake did not arise to the level of neglect of a legal duty and so he should have been allowed to rescind bid. 
vii) Remedies: Either rescission, reformation of the contract or restitution.  When a contract is voided by mutual mistake, damages are limited to restitution (no way to simply split losses - Raffles). To allow reliance damages would be to unjustly shift all risk of mistake to one party.  The major difficulty courts face in calculating the extent to which a party should be reimbursed is determining which expenses should be part of the calculation. 

(a) Renner v. Kehl, Supreme Court of Arizona, 1986.  FACTS: A purchaser of real estate leases sought to rescind the sales contract on the ground that although the parties were under the belief that the land was suitable for jojoba farming, the water wells on the land proved inadequate.  RULE: A party who rescinds a contract based on mutual mistake is not entitled to recover consequential damages.  (In cases where contract is voided by mutual mistake, damages are limited to restitution.  To allow reliance damages would be to unjustly shift all risk of mistake to one party.  RS 152: mutual mistake, material effect on contract, voidable.)

f) Impracticability

i) Traditionally, courts would discharge a party’s duty to perform upon the occurrence of some unforeseen event only if performance was rendered impossible.  The modern trend has been away from requiring absolute impossibility and toward excusing performance when it becomes “commercially impracticable”.

(1) RS 261: Discharge by supervening impracticability

(a) Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption upon which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.  

(2) UCC 2-615: “Occurrence of a contingency, the non-occurrence of which was a basic assumption on which the contract was made” will make contract invalid. Does not apply when the contingency is foreshadowed and is factored in (implicitly or explicitly) as part of risk of doing business.    

ii) There is still the requirement that the failure of a basic assumption had a material effect on performance, and an emphasis on which party assumed the risk that the contingency would occur.  
iii) Even under this less demanding commercial impracticability standard, courts still often adhere to the requirement that some event or contingency occur before relief will be granted on the ground of impracticability.

iv) A mere increase in cost of performance will not render such performance impracticable.

(1) Transatlantic Financing Corporation v. United States, United States Court of Appeals, D.C. Circuit, 1966. FACTS: Transatlantic contracted with the US to deliver cargo to Iran, but contrary to usual practice, it sailed around the cape of Good Hope instead of the Suez Canal.  RULE: Courts won’t grant a party additional costs other than that agreed in the contract if the party relies on a theory of quantum meruit (under this equitable doctrine, the court will imply a promise to ay for labor and goods if a party stands to unjustly enrich himself on the labor and goods of another) and the part cannot show that its contract performance was impractical. To be impracticable, all 3 of the following conditions must be met: 1) something unexpected must have occurred, 2) the risk of the unexpected occurrence must not have been allocated wither by agreement or by custom, 3) and occurrence of the unexpected event must have rendered performance commercially impracticable.  

v) Force Majeure clauses: contractual provisions that excuse one party’s duty to perform upon the happening of one of any number of events. 

(1) Presumption in favor of construing force majeure clauses narrowly, so as to not excuse a failure to perform under the contract. 

g) Frustration 

i) RS 265: The frustration of purpose doctrine will excuse a party’s obligation to perform when performance remains possible, but the value of the contract expected by the party seeking to be excused has been destroyed by a fortuitous event, which supervenes to cause a practical but not literal failure of consideration. In other words, where an unforeseeable event defeats one party’s sole purpose for consummating the contract, the frustrated party will be excused from performance.

(1) Krell v. Henry, Court of Appeal, 1903.  FACTS: Krell announced on his window that his hotel would rent rooms to see the King’s coronation.  Henry saw this written announcement and paid Krell a deposit in advance for those 2 days when the King would have his coronation ceremony. But the King got really sick, and the ceremonies were canceled. Krell demanded the balance of the hotel rent and Henry refused.  Krell claimed breach of contract.  RULE: Even though performance isn’t impractical, a court can still excuse performance on the basis of frustration of purpose as long as there is a non-existence of events which both parties considered as the foundation of the contract.

ii) Remedy

(1) The party is excused from having to render any further performance. 

(2) Restitution: If, however, the losses incurred in reliance have resulted in a benefit to the other party, usually restitution will be allowed.  Restitution is allowed in the event of both impracticability and frustration.  What amount? Usually equal to the benefit to the owner in advancement of the ends promoted by the contract.  

h) Standard Form Contracts

i) “Adhesion” contracts are boilerplate customer contracts common among large corporations.

(1) PRO’S: Take advantage of past experiences and judicial decisions on similar issues, thereby reducing uncertainty, simplifying planning and making risks calculable.  

(2) CON’S: Since they are written entirely by one party, they are vastly favorable to the drafter.  Customers wishing to do business with them have no choice in accepting the terms, since such large corporations will not modify standard contracts for individuals/small businesses with little bargaining power.  Nor can customers get better terms elsewhere, since all competitors usually have similar industry standard adhesion contracts.  Standard form contracts are not enforceable if they are unconscionable.
(3) Central question: Has the party who has signed a standardized contract be reasonable held to have seen, understood, and assented to its unfavorable terms, and therefore be bound by them??
ii) RS 211: Parties to adhesion contracts do not have to have read all terms in order to be considered to have assented, so long as unread terms were not fraudulently hidden or unfair. Essentially, if a boilerplate contract contains a clause the drafter should realize the other party would not adhere to, that clause is void. Accordingly, while adhesion contracts are enforceable, provisions which 1) contradict adherents’ reasonable expectations or 2) are unconscionable ARE NOT ENFORCEABLE.
(1) This approach does not rely on requirement that people fully read agreements to be bound by them.  211 treats assent as if it were GLOBAL.   “I assent to everything in this package, even if I don’t know what’s in it.”  As long as terms are reasonable, you are bound by them.    This is different from view that one is bound because one had the opportunity to read the contract and chose not to.  In 211, there is a presumption that nobody is going to read it, so treat the contract as a package deal and enforce all reasonable terms.  
(a) Graham v. Scissor-Tail, Inc., 1990. FACTS: After a music promoter signed a mandatory form contract requiring arbitration before a biased panel and then lost his case, he sued to void the contract as unconscionable.  RULE: Adhesion contracts are enforceable, except for provisions which contradict adherents’ reasonably expectations, or are unconscionable. Here, Graham’s contract was adhesive, and while the arbitration clause was NOT contrary to Graham’s reasonable expectations, since he previously used such contracts, it was unconscionable to force him to make his case before a BIASED industry arbitration panel. 

(2) Statutes have tried to deal with unintelligible adhesion terms in various ways, like requiring some tings to be written in red ink, setting standards for captions and font sizes, etc.   

iii) Limitation of Liability Provisions

(1) 2-314. Implied Warranty: Merchantability; Usage of Trade: 1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale. 2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description; and

(b) in the case of fungible goods, are of fair average quality within the description; and

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

(e) are adequately contained, packaged, and labeled as the agreement may require; and

(f) conform to the promise or affirmations of fact made on the container or label if any.

(2) 2-315. Implied Warranty: Fitness for Particular Purpose.
(3) Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.
(4) UCC 2-316: Exclusion or Modification of Warranties.

(a) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.

(b) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.
(5) Contracts by which a party tries to relieve itself of liability for negligence are generally enforced, unless it would be against public policy to do so, or there is something in the parties’ relationship militating against upholding the agreement.

(a) O’Callaghan v. Waller & Beckwith Realty Co., Supreme Court of Illinois, 1958.  FACTS: O’Callaghan was injured when she fell while crossing the paves courtyard between the garage and her apartment and she sued the apartment owner, Waller & Beckwith, for negligence, claiming that her injuries were caused by defective pavement in the courtyard.   The Appellate Court held that the action was  barred by an exculpatory clause in O’Callahan’s lease.  Held for Beckwith Realty.  RULE:  Contracts by which one tries to relieve himself from liability for negligence are generally enforced unless it would be against the settled public policy to do so, or there is something in the social relationship of the parties against upholding the agreement.  O’Callahan argued that the exculpatory clause was contrary to public policy and that freedom to contract cannot be used to absolve one party from the consequences of his or her own negligence.  In this case, however, there was an essentially PRIVATE transaction, and clauses exculpating landlords from the consequences of their negligence have been sustained in residential as well as commercial leases.
(b) BUT – most state laws hold that landlords cannot waive liability to tenants for negligence.
(6) Bailees, who agree to store another’s goods safely, cannot disclaim liability through a contract unless: 
(a) It gave the bailor (owner) adequate notice of the contract, and
(b) The bailor assented.

(i) Klar v. H&M. A patron left a package at the parcel room and received but did no read the claim check.  When another person holding the ticket later returned to reclaim the package, he was told that it had been delivered to someone else by mistake.  He sued the parcel room for the alleged value of the contents.  Held for patron. RULE: For an exculpatory clause to be valid, it must be shown that the liable party knew that there was a contract and assented to it. 
(7) Disclaimers and attempted limitations of warranties, whether in a public, quasi-public, or private contract, are not enforceable unless the limitation is fairly and honestly made and understandingly entered into.  

(a) Henningsen v. Bloomfield Motors, Inc., Supreme Court of New Jersey, 1960. FACTS: Henningsen sued Bloomfield for breach of warranty after the steering in his new car failed and Blomfield countered with a disclaimer written in fine print.  RULE: For a contract to be valid, it must have been “understandingly made”.  Arcanely written boilerplate provisions cannot be “understandingly signed” by an average reasonable man, therefore there is no assent.  

(8) Forum selection clauses in adhesion contracts are valid.

(a) Carnival Cruise Lines v. Shute, United States Supreme Court, 1991. FACTS: Eulala and Russel Shute brought suit against Carnival Cruise Lines in US District Court for the Western District of Washington for injuries suffered by Eulala on one of its cruise ships sailing from LA to Mexico.   Carnival Cruise Lines moved for summary judgment, arguing that the forum selection clause contained on the ticket required the Shutes to bring their suit in a court in Florida. The Supreme Court decided in favor of Carnival Cruise Lines.  RULE: A forum selection clause should be enforced unless the party claiming unfairness or inconvenience can bear a heavy burden of proof.  The Shutes did not offer sufficient evidence to satisfy the heavy burden of proof required. 

i) Unconscionability

i) Unconscionability has been divided into two kinds:

(1) Procedural: fault or unfairness in bargaining process, thus no assent.  

(2) Substantive: fault or unfairness in bargaining outcome (terms).

(a) Procedural unconscionability is consistent with the bargaining theory, so it is generally accepted. Courts are more wary of dealing with substantive unconscionability, because they don’t necessarily want to encourage courts to review fairness of terms.  Epstein: substantive unconscionability “undercuts the private right of contract in a manner that is apt to do more social harm than good.”

(b) Price unconscionability: A court may find an entire contract, and not just a particular clause, is unconscionable and thus unenforceable, based solely on an excessive price.  

(i) Jones v. Star Credit Corp., New York Supreme Court, 1969.  FACTS: Star Credit sold a $300 freezer to a poor couple, the Joneses, for $1,200. RULE: A court may find that an entire contract, and not just a particular clause of it, is unconscionable as a matter of law and thereby unenforceable. The poorer members of the community, often uneducated and illiterate, should be protected from overreaching by those with greater bargaining power.  Common law and statutory law have recognized the importance of free enterprise and yet have provided legal armor to protect customers from unconscionable contracts.  Section 2-302 of the UCC allows a court to manipulate fluid rules of contract law and determinations based upon a presumed public policy.  A gross inequality of bargaining power can negate any meaningfulness of choice.
ii) Common law: A contract is unenforceable if its terms, considered in light of the circumstances existing when the contract was made, are so extreme as to appear unconscionable according to prevailing more and business practices.  Unconscionability has generally been considered as including the absence of meaningful choice for one party combined with contract terms which are unreasonably favorable to the other party. Lack of meaningful choice may depend on several factors, including the manner in which the contract was entered, or the disparity of bargaining power.   

(1) Williams v. Walker-Thomas Furniture Co., United States Court of Appeals, District of Columbia Circuit, 1965.  FACTS: Walker Thomas Furniture Company sold a stereo to Williams with a dragnet clause providing that default on one item bought from Walker allowed repossession of all items. RULE:  A contract is unenforceable if its terms, when considered in light of the circumstances existing when the contract was made, are so extreme as to appear unconscionable according to prevailing mores and business practices. UCC approach: court may refuse to enforce a contract which it finds to be unconscionable at the time it was made. 

iii) Need to balance doctrine of unconscionability with freedom of contract:  The reasons invoked for not enforcing contracts are one of two sorts: either there must be proof of some defect in the process of contract formation (duress, fraud or undue influence), or there must be – within narrow limits – some incompetence of the party against whom the agreement is to be enforced. The doctrine of unconscionability is important in both these respects because it can, if wisely applied, allow the courts to police these two types of problems and thereby improve the general administration of contract law. Yet when the doctrine of unconscionability is used in its substantive dimension, it serves only to undercut the private right of contract in a manner that is apt to do more social harm than good.   Epstein: “If there is one thing which more than another public policy requires, it is that men of full age and competent understanding shall have the utmost liberty of contracting, and that their contracts when entered into freely and voluntarily shall be held sacred and shall be enforced by Courts of justice.”  

iv) Remedy

(1) RS 208: If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without he unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

(2) UCC 2-302: “unconscionable” contracts can be voided.  This rule is designed to allow direct voiding, rather than convoluted interpretation of other rules in order to get around unjust contracts.  The commentary states that this was intended to prevent oppression and prevent surprise rather than to re-evaluate prices’ fairness.  

(3) NO DAMAGES: Finding a contract unconscionable does not excuse the aggrieved party, but rather allows the court to refuse to enforce all or part of the contract!  When a contract has been fully performed, there is no remedy for injured party!

j) Public Policy

i) Courts will occasionally refuse to enforce an agreement which was negotiated fairly because it would offend “public policy” by creating undesirable results and turn to legislation related to the subject of the agreement to derive the exact public policy that the contract allegedly offends.
ii) RS 178: If a contract violates a criminal code or related legislation, it is unenforceable, and parties cannot sue for restitution. 

iii) Clean hands: Courts asked to award equitable remedies (rescission, specific performance) may refuse if the contract or parties are involved with illegality/immorality, on the maxim “he who comes into equity must come with clean hands.”

iv) Covenants not to compete: Covenants not to compete do not violate any laws, but may restrict freedom of competition, to the public’s detriment. Thus, courts will evaluate a given covenant’s fairness with public policy in mind.
(1) A covenant not to compete is valid and enforceable only if it is all of the following:

(a) Written;

(b) Part of an employment contract;

(c) Given for reasonable consideration;

(d) Reasonable in duration and geographical limitation; and

(e) Not otherwise against public policy.

(2) Courts will enforce non competition covenants to the extent they are reasonably necessary to protect the employer’s interest without imposing undue hardship on the employee or violating the public interest, unless the particular circumstances of a case indicate bad faith on the part of the employer.  

(a) Central Adjustment Bureau, Inc. v. Ingram, Supreme Court of Tennessee, 1984.  FACTS: Ingram, Goostree and Bjorkholm  were all hired to work for the Tennessee branch of the Central Adjustment Bureau. They each signed a non-competition covenant a few weeks after starting work.  After working for CAB for years, they resigned and started Ingram & Associates, competing directly with CAB.  CAB sued its former employees for compensatory and injunctive relief, claiming that they were liable in tort for breach of the covenants. RULE: Unless the particular circumstances of a case indicate bad faith on the part of the employer, a court will enforce covenants not to compete to the extent that they are reasonably necessary to protect the employer’s interest without imposing undue hardship on the employee when the public interest is not adversely affected. 

v) Prenuptial agreements: Prenuptial agreements are enforceable as written if they were made after fair financial disclosure.   

(1) Simeone v. Simeone, Supreme Court of Pennsylvania, 1990.  FACTS: An ex wife sued to void her prenuptial agreement, contending her husband presented it right before the wedding and forced her to sign without opportunity to consult a lawyer.  Ultimately, court found that she had previously discussed prenup agreements and expressed no reluctance; women are no longer considered the “weaker parties” in marriages, and requiring people to consult lawyers before signing prenups would infringe on freedom of contract.  PRENUP upheld. RULE: prenuptial agreements are enforceable as written if they were made after fair financial disclosure.  

vi) Surrogacy agreements, whereby a surrogate mother agrees to be inseminated and deliver the child to another for money, may be void on policy grounds.

(1) Matter of Baby M. 

k) Effect of performance on non-performance

i) RS 237: Effect on other party’s duties of a failure to render performance

(1) Except as stated in RS 240, it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.

ii) 239: Effect on other party’s duties of a failure justified by non-occurrence of a  condition

(1) A party’s failure to render or to offer performance may, expect as stated in subsection 2, affect the other party’s duties under the rules stated in 237 and 238 even though failure is justified by the non-occurrence of a condition.

(2) The rule in subsection 1 does not apply if the other party assumed the risk that he could have to perform in spite of such a failure.
iii) 241: Circumstances significant in determining whether a failure is material
(1) the extent to which the injured party will be deprived of the benefit which he reasonably expected;
(2) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;
(3) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;
(4) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances;
(5) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.
7) REMEDIES

What nature of legal relief are parties entitled to?

· *As long as one notifies seller of nonconformity of goods (breach) within a reasonable time, you still have available all your remedies for breach of contract.
· UCC 2-607(2): Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with knowledge of a non-conformity cannot be revoked because of it unless the acceptance was on the reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of itself impair any other remedy provided by this Article for non-conformity.

a) Specific performance

i) Equitable remedy that is generally only awarded if monetary damages are not an adequate remedy.  Traditionally, substitutional relief/money damages have been the norm and specific relief a deviation. 

ii) UCC 2-716: UCC more liberal towards specific performance.  Specific performance is no longer limited to goods which are already specific or ascertained at the time of contracting. The test of uniqueness under this section must be made in terms of the TOTAL SITUATION which characterizes the contract.  Also, uniqueness is not the sole basis of the remedy under the UCC – relief may be granted in other “proper circumstances.” Unique = literally irreplaceable.  Is there a way to get the unique goods otherwise?
(1) UCC 2-716 Buyer’s right to specific performance or replevin

(a) Specific performance may be decreed where the gods are unique or in other proper circumstances.

(b) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

(c) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.  In the case of goods bought for personal, family or household purposes, the buyer’s right of replevin vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver. 

iii) Why grant SP? 

(1) Difficulty of calculating damages.  Eastern Rolling Mill Co. v. Michlovitz: “To estimate damages would be speculative and conjectured, and not, therefore, compensatory… To substitute damages by guess for due performance of contract could only be because there’s no equity stirring.” 

(2) Specific performance is appropriate where a product cannot be obtained elsewhere except at a considerable expense, trouble or loss, which cannot be estimated in advance.  Also when public interest is at stake!

(a) Laclede Gas Co. v. Amoco Oil Co., United States Court of Appeals, 8th Circuit, 1975.  FACTS: Laclede and Amoco entered into a long-term agreement whereby Amoco would supply propane gas distribution systems to various residential developments until such time as natural gas mains were extended into those areas.  When Amoco unilaterally terminated the agreement, Laclede sought injunctive relief and won.  Court held that since there was no remedy other than specific performance that was certain, complete and efficient to attain the ends of justice. RULE: Specific performance will not be ordered when the party claiming the breach of contract has an adequate remedy at law. 
(b) A court should weigh the costs and benefits of injunctive relief versus damages.  Courts can allow specific performance in some cases of efficient breach when it will be easier to allow parties to negotiate privately to resolve cost of breach, so long as the cost of supervision by court, burden on 3rd parties, and the risk of costs from bilateral monopoly do not outweigh.

(i) Walgreen Co. v. Sara Creek Property Co., 1992.  FACTS: Walgreen sought an injunction against Sara Creek to enforce the exclusivity clause in their lease in which Sara Creek remised not to lease space in a mall to another store with a pharmacy.  Walgreen won specific because, among other things, the costs of the damages remedy would exceed the cost of injunctive relief and the calculation of damages would be fraught with uncertainty.  RULE: In making a decision about injunctive relief, a judge should balance the cost and benefits between the injunctive relief and damages.
iv) LIMITATIONS on specific performance

(1) Specific performance is an appropriate remedy ONLY if goods for sale are unique. If a buyer can find the goods elsewhere, monetary damages are adequate. 

(a) Land is treated as unique even though it has a tangible market value because courts recognize that different pieces of land are different. Market for land may not take into consideration subjective value promisee assigns to it. 

(b) Klein v. PepsiCo Inc., United States Court of Appeals, 4th Circuit, 1988.  FACTS: Pepsico agreed to sell a Gulfstream corporate get to Universal Jet Sales for resale to Klein.  Before the airplane could be delivered to USJ, PepsiCo reneged and Klein and USJ sued for specific performance.  RULE: Specific performance cannot be granted where damages are recoverable and adequate.

(2) No specific performance for personal service contracts.  

(a) Why? Difficulty of passing judgment on the quality of performance and also on the undesirability of compelling the continuance of personal relations after disputes have arisen (in some cases, of imposing what might seem like involuntary servitude.)  A service contract implies that someone would be working under another’s supervision. 

(i) Lumley v. Wagner, 1852: FACTS: Opera singer breached a non-compete contract; her former employer, Lumley, obtained an injunction restraining her form singing in the  competitor’s opera house.  While parties are rarely forced to perform personal service contracts, they, like Wagner, can be enjoined from providing similar personal services to somebody else.

(3) Supervision and enforcement of specific performance by a court must be possible without placing undue burden on the court, especially with regards to construction contracts.  Courts do not order specific performance of service contracts that are costly and time consuming to enforce.

(a) Northern Delaware Industrial Development corp. v. E.W. Bliss Co., 1968.  FACTS: The court denied Northern an order of specific performance of a contract to compel E.W. Bliss to add workers, for the period that one of Phoenix Steel’s mills had to be shut down, because of a delay of the work.  RULE: With regard to a construction contract, a court should not order specific performance which would be impractical to enforce and supervise. 

b) Measuring Expectation Damages

i) RS 360 Factors affecting adequacy of damages

(1) In determining whether the remedy in damages would be adequate, the following circumstances are significant:

(a) The difficulty of proving damages with reasonable certainty,

(b) The difficulty of procuring a suitable substitute performance by means of money awarded as damages.

ii) If no market for goods, no expectation damages!! (no market price) too speculative.

iii) Expectation damages provide a monetary award aimed at placing the injured party in the position he or she would have occupied had the contract been fully performed.

iv) Damages = Costs so far – provable loss on K as whole
(1) Provable loss on K as whole = Cost of performing K – K price
v) Damages = Loss in value + Other loss – Cost avoided – Loss avoided
(1) LOSS IN VALUE: difference between the value to the injured party of the performance that should have been received and the value to that party of what, if anything, was actually received.   

(2) OTHER LOSS: loss other than loss in value, such as physical harm or expenses incurred to remedy the transaction after the breach.

(3) COST AVOIDED: saving of further expenses that would have been incurred if performance had continued.

(4) LOSS AVOIDED: loss the injured party avoided by salvaging and reallocating resources that otherwise would have been devoted to performing the contract.

vi) UCC does not allow plaintiff consequential damages when those losses could have been prevented by cover. 

vii) UCC 2-712(2) provides that a buyer may recover “any incidental or consequential damages.” However, under UCC 2-708(1), a seller may recover ONLY incidental damages.

viii) Damages when buyer breaches:

(1) UCC 2-703: Sellers who are not going to get paid may withhold delivery.

(2) UCC 2-706: Resell goods subject to contract (in good faith) and recover difference between K price and cover price,  plus incidentals, minus expenses saved.

(i) UCC 2-710: definition of incidental damages.  Basically = cost of finding new buyer.

(3) UCC 2-708: Seller can decide NOT to resell and recover difference between K and market price plus incidental damages, unless that is not enough and they can get lost profits (lost volume).  

(a) Market price for buyer is when contract was tendered. Must show that cover deal was not a resale of earlier products, not a replacement for the lost sale, but rather that the cover sale would have happened anyway.

(4) 2-708(1): Sellers can only recover incidental damages, not consequential damages  

(5) UCC 2-709: Action for price.  Seller can recover contract price of goods if seller was unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicated that such effort would be unavailing. 
(6) LOST VOLUME – No consequential damages available for seller according to statute (nothing in UCC). 

(a) Under UCC 2-708, a seller who wishes to resell goods after a buyer breaches a contract can seek damages equal to the difference between contract price and market price at the time contract should have been performed.  However, to receive lost profits, the seller must establish both: 1) that he would have been able to produce the breached goods and the resold goods and 2) that it would have been profitable to produce and sell both sets of goods 

(i) RE Davis Chemical Corp. v. Diasonics, Inc., United States Court of Appeals, 1987.  FACTS: Davis had to breach a purchase contract with Diasonics, and when Diasonics resold the equipment, Davis sued to get its full deposit back.  RULE: A seller who wishes to resell goods after a buyer breaches a given contract can seek damages equal to the difference between the contract price and market price at the time and place for tender under UCC 2-708; but to receive lost profits, the seller must establish both that he or she would have been able to produce the breached goods and the resold goods and that it would have been profitable to produce and sell both sets of goods.

(b) In order for seller to prove that they are a “lost volume seller”, they must prove that their warehouse, general administrative capacity, etc. could have profitably accommodated more sales volume than she in fact had.
(c) Damages for a lost volume seller should be calculated based on their expected profit.  
ix) Damages when seller breaches:

(1) UCC 2-712: Cover. Buyer may make good faith purchase of replacements in reasonable time, and recover from breacher the difference between cover price and contract price + consequential and incidental damages.  

(a) Laredo Hides Co. v. H&H Meat Products Co., Court of Civil Appeals of Texas, 1974.  FACTS: Laredo Hides had to buy hides on the open market to fulfill another contract with a tannery when H&H breached its contract with Laredo Hides.  Laredo was able to recover both the total additional cost of purchasing substitute hides from another supplier and additional costs (transportation and handling) which resulted because of H&H’s breach.  RULE: Under UCC 2-712, when a seller refuses to acknowledge a contract or refuses to deliver the gods under contract, a buyer may “cover by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller”, and recover damages in the form of “the difference between the cost of cover and the contract price together with any incidental or consequential damages. 

(2) UCC 2-713: If no cover, then difference between market price at time buyer learns of breach and contract price, plus incidental damages, less costs avoided.

(a) For buyer, market price is determined when they learn of breach.

(b) If a losing contract between B and C (Tongish scenario), deduct lost profits ANYWAY.  (practice exam 3, question 2B) “It is not clear that the phrase “expenses saved in consequences of seller’s breach”, UCC 2-713, should be read to include savings such as this. But the principle of expectation damages codified in 1-106 – aim is to put the aggrieved party in the same position he would have been in had the contract been performed – seems to suggest NOT taking this approach would overcompensate B.  
(3) UCC 2-716: When good was unique, specific performance or replevin (court orders seller to give buyer his property).

(4) UCC 2-715: Incidental damages defined - Costs incurred in finding cover, personal or property damage from breach.

x) RULE: When overhead expenses are not affected by the performance of a particular contract, such expenses should NOT be deducted when computing damages.

(1) Vitex Manufacturing Corp. v. Caribtex Corp., United States Court of Appeals, 1967.  

xi) The measure of recovery for quantum meruit (restitution) is the reasonable value of the performance.  Recovery is not diminished by any loss which would have been incurred by complete performance.  
(1) United States v. Algernon Blair, Inc., United States Court of Appeals, 4th Circuit, 1973.  FACTS: When Blair, prime contractor, refused to pay crane rental costs, Coastal Steel, subcontractor, terminated its partial performance and sued to recover for labor and equipment it had already furnished.  RULE: The measure of recovery for quantum meruit (restitution) is the reasonable value of the performance, and recovery is undiminished by any loss which would have been incurred by complete performance. 

c) Limitations

i) Avoidability and Mitigation

(1) RS 350: An aggrieved promisee may not recover any loss that it could reasonably have avoided “without undue risk, burden, or humiliation.”  A plaintiff must, so far as he or she can without loss to himself or herself, mitigate the damages caused by a defendant’s wrongful act.  
(a) Rockingham County v. Luten Bridge Co., United States Circuit Court of Appeals, 4th Circuit, 1929. FACTS: The county contracted with Luten to build a bridge.  In essence, the county changed their mind about the bridge and instructed Luten to interrupt construction, but Luten built it anyway.  RULE: Once a contract is repudiated, the plaintiff should stop working on the project.  They can’t “pile up damages” for useless work.  They should only be compensated for the labor and materials they had already used at the time of the breach. “After an absolute repudiation or refusal to perform by one party to a contract, the other party cannot continue to perform and recover damages based on full performance…. The plaintiff must, so far as he can without loss to himself, mitigate the damages caused by the defendant’s wrongful act.”
(2) UCC 2-713: In a contract for the sale of goods, a buyer’s damages are based on the assumption that the buyer could have obtained substitute goods Thus, the measure of damages is the difference between the market price and the contract price.  
(a) This is true even if such award would be greater than the buyer’s loss under the contract.
(i) Tongish v. Thomas, Supreme Court of Kansas, 1992. FACTS: Defendant enters a contract to sell sunflower seeds to Plaintiff. P enters a contract to sell the seeds to a third party at a $0.55 mark-up. The price for sunflower seeds skyrockets and Defendant breaches in order to get a higher price elsewhere.  RULE: UCC 2-713: In the case that a party wrongfully fails to deliver the other party will be awarded the difference between the market price at the time of tender and the contract price.

(ii) UCC 2-701(2): However, a seller that is to manufacture goods may complete the manufacture upon the buyer’s repudiation of the contract in the exercise of “reasonable commercial judgment.”

(3) A wrongfully discharged employee is not required to accept different or inferior employment to avoid damages.

(a) Parker v. Twentieth Century-Fox Film Corp., Supreme Court of California, 1970.  FACTS: Parker contracted to act in a musical in California, but Fox abandoned the musical and offered her a role in a  western in Australia.  RULE: The measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment.  However, before projected earnings from other employment opportunities not sought or accepted by the discharged employee can be applied in mitigation, the employer must show that the other employment was comparable, or substantially similar, to that of which the employee has been deprived; the employee’s rejection of or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages.

(b) The measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proved employee earned or with reasonable effort might have earned from other employment.  Employer must show that the other employment was comparable, or substantially similar, to that of which the employee was deprived; the employee’s rejection o or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages.
(4) Remedying defective performance

(a) Review’s guideline: 

(i) To avoid speculation and indefiniteness, grant plaintiff cost of completion

(ii) When cost of completion is disproportionate to probable loss of plaintiff, grant difference between value to plaintiff’s property.

(b) RS 346(2): If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on:

(i) The diminution in the market price of the property caused by the breach, or

(ii) The reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.  

(c) If, when a party fails to render perfect performance, the cost of repairing such deficiency in performance would be grossly disproportionate to the benefit that would result, the measure of damages is the difference in value caused by the performance.

(i) Jacob & Youngs v. Kent, Court of Appeals of New York, 1921.  FACTS: Jacob & Youngs constructed a house using two types of pipe, and Kent refused to make full payment because the contract called for the exclusive use of pipe manufactured by Reading.  RULE: Insubstantial departures from express contract language may be remedied by damages based on the diminution in market value rather than the cost of replacement.  The owner is entitled to the money which will permit him to compete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained. When that is true, the measure is a difference in value.

(d) When a party willfully fails to perform under a contract, the other party is entitled to damages equal to the reasonable cost of completing the performance, not the difference in value resulting from nonperformance.

(i) Groves v. John Wunder Co., Supreme Court of Minnesota, 1939.  FACTS: John Wunder Co. agreed to remove sand and gravel from the Groves land and keep the land level when finished, but later breached this agreement.  RULE: When a arty willfully fails to perform under a contract, the other party will be entitled to damages equal to the reasonable cost of having performance carried ot, and the difference in value resulting from non-performance.

(e) The measure of damages in an action by a lessor against a lessee for breach of contract to restore the premises to its prior condition is the reasonable cost of performance of the work. However, if the breached provision is merely incidental to the main purpose of the contract, and the economic benefit to be gained by the lessor from full performance is grossly disproportionate to the cost of performance, then the damages are limited to the diminution of value to the property caused by non-performance. 

(i) Peevyhouse v. Garland Coal & Mining Co., Oklahoma, 1962.  FACTS: The Peevyouses leased their farm to Garland for strip mining, but Garland failed to do specific remedial work at the end of the lease.  RULE: The measure of damages in an action by a lessor against a lessee for breach of contract is ordinarily the reasonable cost of performance of the work; however, if the breached provision is merely incidental to the main purpose of the contract, and the economic benefit to be gained by the lessor from full performance is grossly disproportionate to the cost of performance, then the damages which ma be recovered are limited to the diminution of value to the property caused by non-performance.

d) Foreseeability 

i) RS 351: An aggrieved party can recover only those damages that may fairly and reasonably be considered either as arising naturally, or as may reasonably be supposed to have been in the contemplation of both parties, at the time the contract was made, as the probable result of such a breach of the contract.  
(1) Hadley v. Baxendale, Court of Exchequer, 1854. FACTS:  Baxendale failed to deliver a broken mill shaft for Hadley on time, and the delay prevented Hadley from reopening the mill on time. Baxendale tried to recover lost wages he paid due to the delayed delivery of the mill shaft and lost.  RULE: Baxendale 2-part test. A party injured by another party’s breach of contract can only recover those damages that may fairly and reasonably be considered either as arising naturally, or as may reasonably be supposed to have been in the contemplation of both parties, at the time the contract was made, as the probable result of such a breach of the contract. 

(2) RS 351(3) provides that a court may limit damages even for foreseeable loss “if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.”

ii) “Consequential” damages are those that do not arise naturally from the breach, but are a result of the special circumstances under which the contract was actually made.

iii) Under international commercial law, a buyer may recover lost profits and other incidental damages caused by the seller’s breach of contract if those lost profits were foreseeable.

(1) Delchi Carrier Spa v. Rotorex Crop, 1995.  FACTS: A parts supplier refused to ship conforming goods to a buyer.  

iv) An injured party is not entitled to recover damages that the parties did not contemplate the breaching party would assume. (MINORITY VIEW, outlier New York judgment)

(1) Kenford Co. v. County of Erie, Court of Appeals of New York, 1989.  FACTS: A company bought land, anticipating it would substantially appreciate due to a stadium being built nearby and sued when the stadium was not built.   RULE: An injured party may not recover damages that the parties did not contemplate the breaching party would assume.

e) Certainty

i) The doctrine of certainty originally required that damages “be shown by clear and satisfactory evidence, to have actually been sustained” and “be shown with certainty and not left to speculation or conjecture.”  However, contemporary formulations only insist on “reasonable certainty”.  It is clear that the injured party has a more onerous burden than that imposed by the ordinary requirement that that party make out its case by the preponderance of evidence.

ii) RS 352: Precludes recovery “for loss beyond an amount that the evidence permits to be established wit reasonable certainty.”

iii) In contrast, comment 1 to UCC 1-106 explains that damages need not “be calculable with mathematical accuracy”, are “at best approximate” and “have to be proved with whatever definitely and accuracy the facts permit, but no more.”  

iv) Future lost profits 

(1) Are allowed as an element of damages in any case where, by reason of the nature of the situation, the profits may be established with reasonable certainty. 

v) UNIDROIT Principles Art. 7.4.3 requires only a “reasonable degree of certainty”.  

(1) Fera v. Village Plaza, Inc., Supreme Court of Michigan, 1976.   FACTS: After the Plaza refused to give Fera the store space they had agreed upon, Fera sued and recovered lost profits as damages.  RULE: Future lost profits are allowed as an element of damage in any case where, by reason of the nature of the situation, the profits may be established with reasonable certainty. 

8) Theories of contract law: why contracts are enforced?
a) Law and economics

i) One prominent answer to this question focuses on the economic benefits of enforcing bargains. From this perspective, economic efficiency and economic incentives are the primary social goods derived from contract law. Economists evaluate legal rules in terms of efficiency.  Given a set of individual preferences, the economist argues for legal rules that will help society achieve an efficient allocation of its resources in terms of those preferences. In doing so, the economist posits that economic units are rational and that therefore they will respond to legal rules by taking into account the legal consequences of their decisions.  This theory is very controversial; even Richard Poser has declined to “defend efficiency as the only worthwhile criterion of social choice.” 
ii) Expectation!!
b) Contract as promise

i) Charles Fried, maintains that the purpose of contract law is to enforce promises. This theory is developed in Fried's book, Contract as Promise. The goal of contract law is not economic efficiency but assuring that we behave morally, honor our obligations, and keep our promises!  Law should force people to keep their promises.  Fried’s theory is controversial because not all promises are necessarily moral and should be enforced.

ii) Reliance – whatever is more efficient. Minimize losses…

c) Formalism

i) View that rules are legally binding because of their status as rules, rather than because of any substantive justification for the rule.  Formalism typically has three functions: channeling (give people certainty of what will happen), EVIDENTIARY (communicate where you stand regarding a promise), and PRECAUTIONARY purposes.   Ex: SoF is a formal rule, whereas promissory estoppel doctrine is mostly substantive.  Peppercorn theory of consideration is formal, addresses how to make the bargain requirement a mere formality (require promisee to give person making gratuitous promise a peppercorn in return for the promise.  Similarly, seals used to make a promise automatically enforceable in absence of bargain, detriment or benefit. 

(1) Evidentiary: goal is to provide evidence that the promise was indeed made.

(2) Precautionary: goal is to make people weary, think twice, before making such a promise.

(3) Channeling: goal is to ensure that certain promises will be enforceable.
RS 87 subsections vs. RS 90!! (practice exam)

Subsection (1)(a) of  RS 87 provides a largely formal device for the enforceability of firm offers.  Essentially, it accepts the peppercorn rule of consideration for the case of firm offers.  This is a 

formal rule in the sense of being an evidentiary rule of thumb.  If exchange of something valuable for something clearly not of value (which a “purported” consideration could include) is to count as a bargain, the point of the bargain requirement cannot be substantive.  It cannot be the substantive importance of bargains that justifies or explains the rule, since sham bargains are not really bargains.  Rather, the sham-or-real bargain requirement must have a formal role: when a purported consideration is cited, that provides evidence that the offeror was serious about the promise to hold the offer open.  The rule also provides for a signed writing.  The point of this is also clearly evidentiary–it provides evidence that the promise to hold the offer open was indeed made.  The rule in §87(1)(a) also serves a cautionary function.  Anyone who takes the step to write out a firm offer, along with the ritualistic recitation of a purported consideration, will have thought seriously about what she is doing.  This rule cannot, however, be said to be a strict form; it does not serve a channeling function, as strict forms such as seals do.  The reason for this is that the rule adds wiggle room “and proposes an exchange on reasonable terms . . .”.  Here the Restatement drafters back off from a pure form.  The result is that, merely by taking the formal steps outlined in the subsection, one cannot be certain that one’s firm offer will be enforceable, and so the channeling function is undermined.  To the extent that this subsection takes a formal view of consideration, it is in contrast with §71, which announces a substantive bargain theory; there has to be a real bargain, real mutual seeking, for there to be consideration.  Whether this is a conflict is another matter.  It may be that the underlying view is that whereas it is not true that all seriously made promises should be enforced (but rather only those genuinely bargained for), it is true that all seriously made promises to hold offers open should be enforced.  This could be justified by appeal to the generally commercial usefulness of such a rule, as the comments suggest.

Subsection (2) of § 87 essentially applies the substantive doctrine of promissory estoppel to the case of firm offers.  Firm offers should be enforced because it is wrong to leave reasonable reliance losses uncompensated.  (There is less of a conflict between this substantive rationale and the available remedy of enforcement of the promise than is the case for §90, since in the case of firm offers, the reliance loss will typically be the lost opportunity to accept the offer when it was originally made.)  An apparent conflict with §90 is that this promissory estoppel rationale is applied in this section to offers, not explicitly to firm offers. Promissory estoppel requires a promise.  This apparent conflict can be explained away.  Presumably an offer upon which it is reasonable to expect reliance is also one where it is appropriate to imply (in fact) a promise to hold the offer open.  See Drennan.

Extra notes

If a seller ships non-conforming goods and notice that the shipment is an accommodation to the buyer, the seller is not in breach of contract and is not obligated to deliver goods that conform to the buyer’s order.  Corinthian Pharmaceutical Systems, Inc. v. Lederle Laboratories.  FACTS: A drug distributor sought to force a drug manufacturer to sell it a vaccine at a certain price.  

UCC 2-713 v.s UCC 1-106

1-106: “The remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special nor penal damages may be had.” Sometimes, as in Tongish, market damages are in excess of plaintiff’s loss so awarding market damages according to 2-713 flies in the face of the familiar maxim that the purpose of contract damages is to make the injured party whole, not penalize the breaching party. The majority view is that this is better than allowing a windfall for the defendant.  Besides, the market damages rule discourages the breach of contracts and encourages a more efficient market.  
Executory agreement: agreement that hasn’t yet been executed. Nothing has been done – no reliance, no performance.  Purely executory agreements are enforceable, however. Why: 1) moral obligation and 2) social good.

Seals made promises automatically enforceable without a bargain, detriment or benefit. Rationale – useful to have a device to communicate where you stand regarding a promise. Formal function of seal: consideration, legal certainty, straightforward enforceability. 
Equitable estoppel: a right arising from acts, admissions, or conduct which have induced a change of position in accordance with the real or apparent intention of the party against whom they are alleged.”  Conventional estoppel case concerns a representation of fact made by one party and relied on by another; the estopped party is prohibited from alleging or proving facts that would contradict the truth of his own earlier representation if the other party has taken action in reliance on that representation. For example, if one has an insurance contract, house burns down, you call company and are told that you have a month.  After filing claim in three weeks, rejected because limit is two weeks rather than one month.  UNFAIR!  Misrepresentation of facts on which people have relied.  Person who made misrepresentation is estopped.  Injustice is misrepresentation. 

Reforming the Doctrine of Consideration: Formality of putting a promise in writing should operate as an alternative to consideration gained new vitality, particularly with regards to gratuitous promises, when the abolition of the seal raised the doctrine of consideration to even greater prominence.    Since then, a few states have general statutes that facilitate the making of binding (gratuitous) promises by recognizing some form of writing as a substitute for a seal.   In other words, a promise is binding if it is expressed in writing, regardless of whether there was consideration.  A more common type of general legislation is typified by a California statute that makes a writing presumptive evidence of consideration; i.e. consideration is necessary, however writing amounts to consideration.   
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