II(A)(1):  Bargain Theory of Consideration

Central Premise:  Mere gratuities, or “gift promises,” are not enforceable Ks, the reason being that the law respects the intention of parties to keep gift promises in an intimate, non-legal sphere.  The resulting difference is that gift promises should not and cannot be relied on by the parties, while enforceable Ks can.  Justified reliance in and of itself, however, is not a pragmatic test for enforceable Ks.  Therefore, for most (but not all) contractual liability cases, the court differentiates enforceable Ks from gift promises by determining whether there was valid CN underlying the promise.
See R2K §§ 17, 71, 79, and 81.

I. Traditional test for CN: benefit to promisor, or detriment to promisee → BUT there must be a bargain for the detriment or benefit, i.e. there must be an inducement.  (“Mutual inducements” test: promisor must induce conduct of promisee, and promisee’s conduct must induce the promise.)
a. Benefit/detriment now just indicators of a bargain.

II. The detriment must be bargained for.
a. Kirksey v. Kirksey (p. 39): just a conditional gift promise → BUT dissent, using traditional test, says there was CN b/c there was detriment to promisee
i. Why wasn’t the detriment enough to constitute CN?  B/c the detriment wasn’t bargained for → Δ did not make the promise to induce the detriment, but rather, perhaps, for altruistic reasons

ii. What was bargained for?  Δ did not bargain for Π to incur a loss from moving; rather, Δ bargained for an altruistic feeling from helping Π.

1. Illustrates limitation of “benefit” test: one could easily come up w/ benefits to promisor, e.g. feeling of altruism, but such benefits are not substantial enough to get beyond a gift promise 

iii. Illustrates that attaching a condition to a gift promise is not enough to be enforceable: the condition (i.e. Π moving) did not induce Δ’s promise; rather, altruism did, and altruism is not valid CN
b. Hamer v. Sidway (p. 40): enforceable b/c of detriment to Δ

i. Was there really a detriment?  One might argue that Π in fact benefitted, b/c he gave up smoking, etc.  However, Δ gave up a legal right, which is always a detriment.
ii. Hamer vis-à-vis Kirksey:  One could argue that Hamer, like Kirksey, is a conditional gift promise, b/c benefit to Δ was nothing more than feeling of altruism.  However, here Δ bargained for Π’s detriment, not just for feeling of altruism.  
III. The benefit must be bargained for.
a. Langer v. Superior Steel (p. 43): enforceable b/c Δ directly benefited from the promise
i. Different from Kirksey (and Hamer) in that the Δ bargained for an actual benefit, not just warm-fuzzies.  (Although note that Hamer was enforced b/c Δ did bargain for Π’s detriment.)
ii. Note also that there was probably a detriment to Π: he didn’t look for another job in that field, and this detriment was induced by Δ’s promise.

IV. Inducements test is objective, not subjective.
a. Bogigian v. Bogigian (p. 47): not enforceable b/c parties did not agree (i.e. no bargain) that wife’s release of husband from judgment would be CN for benefit to wife of being released from mortgage → subjectively, wife did not realize that she was releasing husband from judgment
i. Dissent: there didn’t have to be an express bargain/negotiation → enough that the benefit/detriment flows from the bargain 

b. The dissent in Bogigian has since been adopted over the majority’s opinion.  (See R2K §§ 71, 81.)  
i. Court not concerned w/ what actually motivated the parties → court doesn’t want to get engaged in mind-reading.

c. BUT the court applies subjective test when examining magnitude of CN.  (See R2K § 79.)  

i. Court doesn’t want to get involved w/ saying whether the CN was big enough → relies on parties to sort this out.

Central Premise:  Under CN doctrine, court won’t question the adequacy of the value of the CN; remember, the court uses a subjective test when looking at the magnitude of CN.  Therefore, CN doctrine cannot be used to police one-sided agreements, i.e. those which are entirely for the benefit of one party.  Moreover, CN doctrine should not be used to not enforce such agreements, as, ex ante, non-enforcement will be to the detriment of both parties.  Other doctrines, e.g. duress, unconscionability, etc. are better suited for this purpose.

See R2K §§ 74 and 79.

I. Court isn’t going to second-guess the adequacy of the CN (subjective test).
a. Batsakis v. Demotsis: enforceable, even though there is big disparity btw the CN (promise to pay $2K) and what promisor got out of the deal ($25)
i. Ex post: court may want to not enforce, b/c it doesn’t seem fair to make Δ pay the promised $2,000 when she only got $25 in return

ii. Ex ante: if the parties knew that the deal was not enforceable, Π would never have lent Δ the $ → this would be bad for Π (not able to make a profitable deal), but, more importantly, bad for the Δ (wouldn’t get the $ that she wanted)

1. Court won’t ask whether the CN was too much or the return conduct too little → enough that the parties bargained for this and promisor got what she wanted
b. Apfel v. Prudential-Bache Securities (p. 62): enforceable, even though Π’s idea turned out not to be novel
i. Clear that the idea had value, b/c  Δ used it, paid for it, and made $ off of it → court isn’t going to question whether it wasn’t of enough value b/c of the lack of novelty

1. Parties could have written K to better protect Δ from risk of novelty: e.g. Δ can stop paying if competitors use same idea or if Δ can’t get a patent

ii. Ex ante: if parties knew that the deal was not enforceable, Π would not have sold the idea → bad for Π (would not have gotten $ for his idea), and bad for Δ (would not have gotten the idea)

II. Court won’t enforce settlement of a claim that turns out to be invalid unless, objectively, the claim could have been valid, or, subjectively, the claimant (i.e. threatening party) was being subjectively honest.
a. Fiege v. Boehm (p. 75): enforceable b/c claimant was being subjectively honest when she threatened to sue
i. Ex ante: if parties knew that the deal was not enforceable, Δ would have gone through w/ suing Π → bad for Π, b/c he would have had to go through embarrassment of lawsuit

b. Objective and subjective tests are used to determine whether the threat was credible: court will believe subjective honest of threatening party, unless objectively the claim is clearly bogus
i. Objective test discourages claimant from ex ex ante making a bogus claim, b/c she knows: 1) she will lose the claim; and 2) settlement is unenforceable

Central Premise:  Although the existence of negative externalities, i.e. detriment to 3rd parties, might make court not want to treat promises to perform pre-existing duties as CN, more often there is a good reason to treat it as CN.  Therefore, modifications are allowed if they are “fair and equitable.”
See R2K §§ 73, 89, 175, 176, and UCC §§ 1-203, 2-306

I. Different sources of pre-existing duties

a. Public duties (e.g. policeman, postman)

b. K w/ a 3rd party (e.g. jockey)

c. Previous K btw the same 2 parties

II. Why would promisor make promise in return for a promise to fulfill a pre-existing duty?

a. Gift promise (e.g. a tip) → clearly no CN

b. Promisor was tricked → no CN
c. The original legal duty was not sufficiently strong to induce performance (i.e. the sanction for breach is not strong enough) → there is CN, b/c the additional promise makes performance more likely
III. Whether to enforce modification depends on the credibility of the threat.  A threat is credible when the cost of performance outweighs the cost of breach.  Usually, changed circumstances raises the cost of performance.
a. Levine v. Blumenthal (p. 81): agreement to reduce rent not enforced b/c renter gave no new CN for the reduced rent
i. Uses pre-existing duty rule

1. Any change (e.g. agreement not to file for bankruptcy) could have been valid new CN

ii. Good decision?  Ex ante, if the parties knew that modifications in light of unforeseen changed circumstances (e.g. poor f conditions) would not be enforced, they would not have entered into the agreement.

b. Kelsey Hayes v. Galtaco:  !?!??!

c. Alaska Packers’ Assoc. v. Domenico (p. 84): change in salary not enforced b/c they were simply threatening not to perform a pre-existing duty in order to coerce higher wages
i. Uses pre-existing duty rule

ii. Good decision?  The threat probably wasn’t credible, so probably good not to enforce.

d. Angel v. Murray (p. 87): increase in payment to garbage collector enforced b/c it was made in light of changed circumstances, i.e. increase in residents/garbage amount

i. Doesn’t use pre-existing duty rule

ii. Good decision?  The threat to stop performance was probably credible so enforced
e. Angel vis-à-vis Alaska Packers: why different outcomes?  Because in Alaska Packers the threat was not credible, so it was simply being used to coerce modification.  In Angel, the threat was credible, so it was in best interests of both parties to modify.

Central Premise:  Problems of mutuality come up when there is an asymmetry of obligations between the parties.  Traditionally, the courts would not enforce K that had an asymmetry.  Courts are no longer so nervous about asymmetry, and any limitation on the party’s discretion (often good faith) suffices.

See R2K §§ 77, 205, 228 and UCC §§ 1-203, 2-306

· Asymmetry: typical case is when two parties bargain for return promises, but one party’s obligation is “loose.”  Types of looseness:
· Party A can decide whether or not both parties need to perform (“I will perform if I want to, and, if I do, that means you have to, too.”)
· Party A can decide when to end an ongoing reciprocal relationship (“We both will perform until I decide I don’t want to anymore.”)
· Party A can decide whether to satisfy a condition precedent.  If she does, A and B are bound to conduct the exchange.  (“We both will perform, but only if event X occurs, and I get to control whether event X occurs.”)
· Rehm-Zeiher v. F.G. Walker (p. 95)
· Asymmetry: since buyer could refuse to buy for any reason, seller could not enforce the K against the buyer
· Court adheres to CN doctrine: since buyer was not obligated to buy, his return promise was not enforceable and thus not valid CN
· Bad decision: parties clearly wanted to enter into an option (specifically requirements) K  
· Why would parties want an option K?  B/c of allocation of risk: 
· Seller wasn’t interested in making sure that buyer bought a certain amount of whisky; rather, he wanted to make sure that buyer only bought whisky from him.
· The buyer is a middleman, and he thus runs the risk of buying whisky that he ultimately can’t sell.  Therefore, it makes sense that seller would want to alleviate that risk by allowing buyer to not buy whisky if he didn’t need it → he would still be locked in to buying any of his whisky from seller.  Further, seller had less risk, b/c he could just sell the whisky to someone else.
· McMichael v. Price (p. 98)
· Asymmetry: buyer (middleman) contracts to buy all of the sand which buyer can sell from the seller (requirements K) → how much, if any, sand is up to buyer’s discretion
· Court enforces applying CN doctrine: says that there was mutuality, and therefore CN, b/c the parties anticipated that buyer would be selling, and thus buying, a substantial amount of sand
· Good decision, bad reasoning: court shouldn’t have stuck to formalistic CN doctrine → whether or not the parties expected a substantial amount of sand to be sold, the K should still be enforced, b/c the whole point was to make sure the buyer only bought from the seller 
· Why the asymmetry?  Again, allocation of risks, similar to Rehm-Zeiher
· Wood v. Lucy (p. 100)
· Asymmetry: Wood could just not do any marketing for Lucy 
· Asymmetry is especially pronounced here: exclusive dealing K 
· If Wood doesn’t do anything, Lucy can’t go to anyone else w/o breach of K → Lucy is stuck (Lucy has no discretion in amount of work Wood does, but she is still bound to deal only w/ him)
· In Rehm-Zeiher and McMichael, the parties w/o discretion could just sell their goods to someone else → they have no discretion in amount they get to sell to that particular buyer, but they are not bound to exclusively sell to that buyer → the buyers are bound, but they are the ones w/ discretion
· Court enforces b/c there was an implied obligation on Wood to use reasonable efforts to market Lucy’s brand → Cardozo says there are implied duties arising out of an exclusive privilege
· Bar-Gill prefers another rationale: the incentive structure of K (i.e. Wood won’t get any $ unless he moves the brand) → you don’t need to find an implied obligation on Wood, b/c compensation mechanism of K induces Wood to actually do work
· BUT you would need Cardozo’s reasoning if Wood was being deceptive → if Wood was also working for Lucy’s competitor, and he only entered into the K w/ Lucy to sabotage her business, thus benefiting his other client
· Either way, there really is mutuality, no real asymmetry
· Omni-Group v. Seattle-First Nat’l Bank (p. 103)
· Asymmetry: buyer can get out of the land deal just by saying that it wasn’t satisfied w/ the feasibility report (this is the condition precedent type of looseness)
· Court enforces b/c there was some limit on buyer’s discretion → specifically, it had to exercise its judgment in whether it was satisfied or not in good faith 
· Court again adheres to formalist CN doctrine rationale: the fact that buyer had to use good faith makes his return promise adequate CN
Central Premise:  Formality is no longer a very good basis for contractual liability, except in certain circumstances.  The reason is that we want to keep gift promises out of the legal sphere → we don’t want formality to get them in there.  However, formality may be a desirable basis of contractual liability if our concern is evidentiary (was there really a promise?), uncertainty about intent to be bound, or hastiness (was party really thinking?)
See R2K §§ 71, 79, 95, and UCC §§ 1-107 (Rev. 1-307), 2-203, 2-205, 2-209
· 3 types of formalities:

· Nominal CN

· Used to be good enough, but no longer

· Note that sometimes formality is needed in addition  to CN (see Statute of Frauds)

· Seal: no longer good enough (at least not on its own)
· Writing: good enough in certain circumstances under UCC, and in PA and sometimes in NY
· 3 functions of formalities:

· Evidentiary: form serves as evidence that a promise was made

· Channeling: form indicates that promisor intended to channel the relationship into the legal sphere

· Cautionary: hastiness of promisor – form/ritual eliminates spontaneity (makes them pause to think and realize that they could be sued for breach)

· Thomas v. Thomas (p. 52)

· This was clearly a gift promise, but court wanted to enforce b/c it seemed clear that the parties wanted to enter into an agreement, so the court accepted a nominal CN
· Under the modern rule, nominal CN would not be enough → it doesn’t pass inducements test

· In Re Greene (p. 72)
· Nominal CN was not enough, even though there was clearly an intent by parties to be bound → this was just a gift promise, and mere fact that parties say there is CN doesn’t mean there actually is CN
Central Premise:  Sometimes you have a case where a promise to pay is made after a benefit was received.  According to the inducements test, such a promise is not enforceable b/c, since there was no promise, it could not possibly have induced the benefit.  However, sometimes the court will enforce such promises, although benefit-based liability is residual to contractual liability.  When there were low transaction-costs, the parties could easily have contracted if they wanted to, so the lack of an ex ante promise is evidence that they didn’t want to contract → therefore, the promise is not enforced. When there are high transaction-costs (e.g. time constraint, impossible to communicate) the court asks if the parties would have contracted had they been able to.  How do you know?  The ex post  promise itself serves as evidence that they would have contracted, and a material benefit might as well (see Webb).
See R2K §§ 82, 83, 86
I. Elements of enforcement based on benefit from R2K § 86

a. Previously received benefit

b. Promise to pay

c. Unjust enrichment, e.g. not a gift (meaning there was an intent to charge)

d. Justice requires at least partial enforcement of the promise
II. Two different cases dealing w/ promises made after benefit:
a. Mills v. Wyman (p. 114): correct if you strictly adhered to inducements test of CN doctrine
i. Court doesn’t enforce b/c any benefit to Δ (i.e. caring for his son) occurred in the past, before the promise → therefore, the inducements test was not satisfied b/c the promise did not induce the benefit
ii. Moral obligations: Δ felt nothing more than a moral obligation to pay Π for taking care of his son → purely moral obligations are (usually) not enforceable under K law

1. EXCEPTIONS: if Δ promises to pay something that he would be obligated to pay save for some law (e.g. SOL, bankruptcy) then he is obligated to pay 

b. Webb v. McGowin (p. 121): correct if you adhered to “would of, but couldn’t of” test → i.e. parties would have contracted for this, but it was impossible to do so

i. Majority basically overrules Mills: says that the past benefit (i.e. Π saving Δ’s life) was substantial enough to merit CN → majority emphasizes that the benefit is not some sentimental, “I want to live” thing, but that lives have a material value
1. Court is still adhering to CN doctrine (although not inducements test): it was essential that a promise was made

ii. Concurrence: says there is doubt, and that the strict CN rule would say that it can’t be enforced (see Mills) → but simply in the interest of justice we should deviate from the letter of the law and enforce the promise

1. Concurrence would move away from CN doctrine, and say that justice requires enforcement – but not clear on whether a promise was required or not

III. Restitution: recognizes liability w/o a promise
a. Restatement of Restitution § 116: an obligation to pay arises if

i. the services were necessary to prevent bodily harm, and 

ii. consent could not have been given in the circumstances

b. To enforce the obligation you will need:

i. Material benefit

ii. Intent to charge (i.e. not a gift)

iii. Inability to get consent ex ante
IV. Justice v. Incentives part of antecedent benefit/restitution

a. Justice: ex post, keeping a benefit w/o paying is unjust
b. Incentives: ex ante, if you know that the law will enforce a later promise to pay, you are more likely to confer the benefit in the first place

Central Premise:  When a Π relies on Δ’s promise and consequently incurs a detriment, that promise must be enforced, even if there was no CN (i.e. this was unbargained-for reliance).  However, reliance per se is not enough → reliance had to have been objectively foreseeable when the Δ made the promise.
See R2K § 90.

· Promissory estoppel v. equitable estoppel

· Promissory: reliance on a (broken) promise

· Equitable: reliance on a presentation of existing facts, which turned out not to be true (i.e. Δ was lying) 
· Promissory estoppel cases: reliance on a promise, and thus promise must be enforced
· Ricketts v. Scothorn (p. 130)

· No CN: an unconditional gift promise

· Grandfather just wanted to give her $ so she didn’t have to work → he did not ask, and she did not promise, to stop working in exchange for his promise

· Note: there might be CN if the grandfather had induced her promise to not work → this would be like Hamer v. Sidway
· BUT court still enforces: Π relied on the promise and did quit, thus receiving a detriment

· Doesn’t matter whether grandfather wanted her to quit → it was within his contemplation that, relying on his promise, she would quit
· Damages?  Π stopped working for one year in reliance on the promise

· BUT the court enforces the entire promise, which was more than her actual damages → court based remedy on the promise, not on damages
· Note: Ricketts is not consistent w/ Kirksey, b/c in both cases the Π relied on the promise, but the court came out on different outcomes (Ricketts represents the evolution in the law)

· Feinberg v. Pfeiffer (p. 141)
· No CN: gift promise

· No bargain: when Δ promised to pay Π a pension when she retired, he didn’t induce her to promise to keep on working

· (Court says that there was mutuality lacking → she didn’t promise to do anything, and could decide when to quit and thus had power over when the promise was to be fulfilled)

· BUT court still enforces: Π retired in reliance on the promise → her detriment was that she retired early than she might otherwise have, and she didn’t bother looking for another job, b/c she relied on the pension

· Foreseeable that Π would rely: in fact, Δ explicitly said that the pension was meant to enable Π to retire
· Charitable donations:
· Allegheny College v. Nat’l Chautauqua County Bank of Jamestown (p. 134)

· No reliance: when promisor reneged on her charitable gift to the college, the college could have just returned the $ → it hadn’t done anything w/ the $ yet, so there was no harm

· BUT court enforces: Cardozo finds that there was CN, and an implied K: promisor promised the $ in exchange for Δ’s implied promise to name the scholarship after her → college accepted woman’s offer by taking the $1K

· Note: under R2K, charitable donations are automatically enforceable, even w/o proof that the donations induced action → don’t need Cardozo’s strained finding of CN

· Remedies: positive v. negative (note that R2K allows remedies to be limited as justice requires)

· Positive: measured by the promise (expectation damages)

· e.g. Ricketts and Feinberg
· Negative: measuring the harm caused by the promise

· e.g. in Ricketts, negative damages would have been the lost salary for that year during which she stopped working in reliance on the promise

· Note: under promissory estoppel…


· Reliance alone is not enough: there must have been a promise (although promise perhaps not sufficient)

· Harm alone is not enough: there must be reasonable reliance, which requires a promise

Central Premise:  Although as we saw in formality writing alone is usually not enough for a K to be enforced (i.e. usually not sufficient), sometimes a writing is necessary for enforcement.  The policy rationale is to deter fraud: false claims that a K was made, or false claims that K was not made.  Other policy reasons are to prevent misunderstandings, avoid reliance on imperfect memories, and reduce the costs of litigation (cheap and easy to refer to the writings).  This is especially important w/ long-term contracts (therefore the one-year requirement).
See UCC §§ 1-206, 1-201(39), 2-107, 2-201


· One-year requirement: typical statute of frauds requires a K to be in writing when K is “not to be performed” within 1-year of the K  (R2K § 130)
· Note that court’s reluctance to require writing is reflected by the generally narrow/literal interpretation of this rule: the courts take it to literally mean that performance cannot be performed within 1-year
· North Shore Bottling Co. v. Schmidt & Sons (p. 169)

· Oral K: Π was exclusive distributor for Δ’s beer for as long as Δ sold beer in NY

· Δ says not enforceable under 1-year limitation of statue of frauds: this K should have been in writing

· Court says that it was not barred under statute of frauds: Δ could have ended the K within a year by discontinuing beer sales → therefore writing not required
· Performance, i.e. carrying out the K, could be completed within 1-year

· Δ argues that termination does not equal performance, but rather destruction of the K → may be true when K does not allow parties to terminates as a matter of right, but here the parties clearly contemplated termination by Δ’s action in discontinuing beer sales at any time, including within 1-year → therefore termination was permitted by the K

· Not a good rationale: this means that the K still could be enforced even if it does go on for a long time, i.e. past 1-year → defeats the purpose of 1-year requirement, which is that long-term Ks should be in writing b/c memories fade, and you will therefore want tangible evidence to refer back to

· Crabtree v. Elizabeth Arden (p. 177): writings do not have to be in one document to satisfy statute of frauds (R2K § 132)
· Falls within statute of frauds b/c it was a 2-year employment K

· Were writings sufficient? (There were 2 writings.)

· On their own, neither of the writings were sufficient (first one wasn’t signed, and second one didn’t specify duration of the K)

· BUT court combines the two writings to satisfy the statute of frauds
· Both writings referred to same subject matter and therefore could be read together

· Court allows parol (oral) evidence to tie the 2 writings together

· Court rejects stricter test saying that the signed writing must refer to the unsigned writing
· Admissions exception: DF Activities Corp. v. Brown (p. 184)

· Within statute of frauds b/c it was a K for sale of goods above $500

· Court doesn’t enforce this oral K: dismisses the action b/c it doesn’t want to let Π badger Δ into admitting that there was a K → esp. b/c evidence was pointing to Δ being right that there was no K

· Court dismisses based on Δ’s affidavit denying a K
· This waters down the admission exception to the writing requirement: if there is no writing but Δ admits that the K in fact was made, then it may be enforceable

· Bar-Gill thinks there should at least have been deposition

· Effect of non-compliance w/ statute of frauds:

· Promise will not be enforced, but restitution allowed

· BUT some non-compliant promises will be enforced:

· Reliance: R2K §§ 139 and 129 (not clear w/ sales of goods under UCC)

· Admission of K: UCC § 2-201(3)(b)

Central Premise:  A valid K needs both substantive enforceability grounds (CN, reliance, benefit, or formality) and assent, i.e. manifestation of mutual assent to same terms.  The point here is that the court is concerned w/ whether the K and its context objectively manifest an intent to be bound to the same terms.  A qualification is that, if both parties subjectively intended to be bound to one meaning, but that meaning differs from what was objectively manifested, then the court will apply the mutual subjective meaning. 
See R2K §§ 17-20, 201, UCC §§ 1-201(3), 2-204

· Objective v. subjective test
· Classical K law: strict adherence to objective test
· Modern K law: objective test, w/ qualification that if both parties subjectively intend Y but the K objectively means X, the subjective meaning of Y applies (R2K § 201)
· Subjective test: court looks at evidence or testimony about parties’ intent → note that these are still objective means to determine a subjective intent
· e.g. think of what Zehmer didn’t do: court could consider Δ’s testimony that he was just joking, and didn’t intend to K
· Objective test: court looks at evidence or testimony about manifestation of parties’ intent → court can look at the K and the context
· e.g. think of what Zehmer did do: court looked at the writing and the circumstances surrounding the writing (but not the hidden circumstances, e.g. Δ’s inner-joking)
· What happens when parties attached different meanings to a single set of objective circumstances/words?  (Here we apply both subjective, i.e. “knows,” and objective, i.e. “reason to know,” tests.)
· If no party can be “blamed” (i.e. no party knew or had reason to know of other party’s intent) → no K (R2K § 20(1)(a))
· If both parties can be “blamed” (i.e. each party knew or had reason to know) → no K (R2K § 20(1)(b))
· If A can be “blamed” and B is “innocent” → K formed w/ B’s meaning (R2K §§ 20(2) and 201(2))
· Policy behind objective test:
· Promotes certainty: incentivizes parties to be clear about what they mean
· Protects reliance: reliance is justified when the objective manifestation is that the other party was assenting to the K
· Least cost avoider: there was an accident (i.e. conflicting interpretations) → if party subjectively intended A when he objectively manifested B, he was in best, and really only, position to avoid this mistake → therefore the court should hold him liable by enforcing the objective manifestation
· Inducing mutually beneficial transactions: if subjective test controls, there is a greater chance of misunderstandings → objective tests induces clarity, thus reducing bargaining costs, b/c parties don’t have to play guessing game about what each party means (also helps avoid litigation costs)
· Lucy v. Zehmer (p. 233)
· Objective test: court enforces b/c objective manifestation of both parties was to agree
· Ignores Δ’s subjective intention (that he was just joking)
· Restatement Rule: if words/act of Party A has but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his manifestations is known to Party B
· What was the objective manifestation? Π wanted to buy the farm, and there was a fair amount of negotiation → he was reasonably led to believe that Δ intended to K, and the unreasonable meaning (i.e. joking) was not known to him
· Embry v. McKittrick (p. 231)
· Objective test: subjective intent to K doesn’t matter, but rather the intent that was objectively manifested by what was said/done
· Court enforces: doesn’t care what Δ subjectively intended b/c objective manifestation was that he was assenting to renewing K (even though he didn’t expressly say that)
· Raffles v. Wichelhaus (p. 393)
· Court applies subjective test: no meeting of the minds b/c parties meant different things by “Peerless”
· If court had applied objective test, might have reached same conclusion: the manifestation might have been ambiguous b/c wasn’t clear which “Peerless” was meant
Central Premise:  There are differences between offers and invitations to deal.  This difference is important b/c offers vest the offeree w/ the power to conclude the bargain, thus forming a K, by accepting the offer.  The key question is: does the communication exhibit a manifestation of willingness to be bound?
See R2K §§ 24, 26, 29, 33 and UCC § 2-204
· Longergan v. Scolnick (p. 245)

· Court doesn’t enforce b/c the seller’s communications did not manifest a willingness to be bound upon buyer’s acceptance (i.e. it was not an offer)

· 1st ad: very little detail

· 1st form letter: more detailed, stating an asking price, BUT this was a form letter, meaning that buyer wasn’t the only one who got this

· Limited stock theory: there was only one piece of land, so only one possible final buyer → since seller sent this form letter to a bunch of people, who couldn’t possibly have intended to confer on each recipient the power to conclude the K, otherwise seller would be forced to breach the K for every buyer who accepts after the first one

· 2nd letter: seller was just telling buyer that he wanted him to act quickly → differs from lower court’s interpretation of this letter

· Lower court wouldn’t enforce, but different reason: conditional offer (i.e. act quickly), but buyer didn’t act quickly enough

· Practical difference btw lower court and appellate court: if this was a conditional offer, the seller would have been bound as soon as the condition was met

· Role of definiteness: 1) independent requirement (R2K § 33(1)); 2) evidence of willingness to be bound (Cmt. (a) to R2K § 33(1); UCC § 2-204(3))

· The only term UCC won’t fill in as a default rule is quantity of goods to be sold

· Nebraska Seed v. Harsh (hypo): court won’t enforce b/c seller didn’t specify the quantity he wanted to sell (only said how much he has)

· Does an ad constitute an offer?  Not usually → ads are usually considered invitations to make an offer, w/ Lefkowitz exception
· Policy for why an ad is not an offer:

· Limited stock argument (except for Lefkowit exception, i.e. when the method for choosing who gets the item was specified in the ad)

· Uncertainty: long time btw ad and shop

· Chill advertising
· Lefkowitz v. Great Minneapolis Surplus Store (p. 249)

· An ad is not an offer unless it is: “clear, definite, and explicit, and leaves nothing open for negotiation”

· Here, one ad was an offer and the other was not:

· Offer: ad said 1st come, 1st served → specified how offer was to be accepted, i.e. method of choosing who actually gets the coats (avoids limited stock problem)

· Not an offer: even though it also said 1st come, 1st served, unlike the other ad this one didn’t specify the worth of the coats → therefore court had no way to determine the damages

· Note that ability to come up w/ a remedy is important to enforcement
· Leonard v. Pepsico (p. 253)

· The TV commercial was not an offer for two reasons:

· Wasn’t specific enough (didn’t satisfy Lefkowitz): the ad didn’t say how “offer” could be accepted, but rather referred TV watchers to the catalog, in which the jet was not listed

· “Reasonable, objective person test”: completely unreasonable to think a jet was actually being offered

· La Salle National Bank v. Vega (p. 284)

· Offeror is master of the offer
· Court didn’t enforce this K b/c it wasn’t accepted according to terms set out by seller: it wasn’t executed by the trust

Central Premise:  Since offeror is master of the offer, he can demand that an offer be accepted in any way he chooses.  The default rule, however, is that an offer may be accepted through any reasonable means, and, except for an options K, an offer is accepted as soon as the offeree mails the acceptance.
See R2K § 63(a) and UCC § 2-206.

· Mailbox rule: Adams v. Lindsell (p. 320)

· Court enforces even though acceptance was received after offeror though it should be
· Acceptance was late b/c offeror screwed up in sending the offer letter → not offeree’s fault, so court says that the acceptance was sent in a timely manner

· More importantly, mailbox rule: acceptance becomes effective (i.e. K is formed) as soon as offeree sends it out in the mail, not when offeror receives it
· Mailbox rule inconsistent w/ objective theory of assent: offeror becomes bound when he has no objective reason to know he is bound (i.e. he has no notice)

· Justification for mailbox rule:

· Protects offeree: offeree free to rely on the K once he sends out the acceptance

· Need to cut off chain somehow, b/c if we said that acceptance not effective until receipt, then the offeree wouldn’t be sure when he was bound until the offeror sends him notice of receipt, and so on

· This is just a default rule: as master of offer, offeror could change this if he wanted

· Note: although UCITA reverses the rule for internet and fax communication (although offeror doesn’t have to be aware of receipt of acceptance), UCITA is not as widely adopted as UCC
Central Premise:  Generally, silence does not equal acceptance.  Exceptions are when: 1) offeree takes benefit, has reasonable oppty to reject, and had reason to know that this was not a gift; 2) offeror invites acceptance by silence and offeree intends to accept by remaining silent; 3) previous dealings; 4) exercise of dominion: offeree’s actions inconsistent w/ offeror’s ownership.

See R2K § 69, UCC § 2-206.

· Russell v. Texas (p. 311)

· Court enforces: offeror said that silence (i.e. continued use of the land) would constitute acceptance, and that’s exactly what offeree did

· Exercise of dominion: offeree was exercising dominion over offeror’s land (i.e. continued to use it) → could be treated as a tort, or offeror could at his option treat it as an acceptance
· Alternative theory of liability, w/o finding a K? 

· Restitution (antecedent benefit) 

· Ammons v. Wilson (p. 316)
· Court thinks jury could decide that silence constituted acceptance b/c history of offeree remaining silent, but then shipping the goods that offeror ordered, could have given offeror reason to believe that silence manifested acceptance

·  Possible wrinkle for offeror: offeree was silent for many days and then rejected → in past, offeree was prompt in shipping the goods
· Note that this was pre-UCC: under UCC § 2-206(1)(b), this wouldn’t be acceptance, b/c an offer to buy goods for prompt shipment must be promptly accepted

· Why protect buyer?  B/c, if silence could be reasonably understood as acceptance, then buyer had reasonably relied on the silence 

· Least-cost avoider: seller was best positioned to avoid this uncertainty, b/c he could easily have told buyer that he wasn’t accepting the offer to buy  

· Policy:

· Why general rule that silence does not equal acceptance?

· Offeror violates offeree’s autonomy (i.e. freedom from K) → offeror has the ability to bind offeree to a K w/o his assent, and forces offeree to do something to get out of a K he didn’t want in the first place

· Could lead to many costly rejections, esp. if sellers flood consumers w/ unordered merchandise (all of those consumers would have to send the merchandise back)

· Unordered merchandise problem: w/ few minor exceptions, law says that unordered merchandise are gifts

· Why have the exceptions?

·  Reliance: protect offeror’s justified reliance when the reliance was induced by offeree → reasonable reliance is when silence could be reasonably understood as acceptance
· Least-cost avoider: who is in best position to avoid contractual accident (i.e. uncertainty about whether a K was formed)?  If offeree was the least-cost avoider, then his silence manifests acceptance.
Central Premise:  There are 3 different ways an offeror invites acceptance: 1) as a promise; 2) as performance; 3) as a promise or performance.
See R2K §§ 45, 54, 62 and UCC § 2-206

· 2nd option: option K → only offeror bound, but his duty to perform is conditional upon offeree’s completion of performance

· Carlill v. Carbolic Smoke Ball (p. 296)

· Ad invited acceptance through performance (i.e. using the ball)

· CN? Court says yes:

· Ad’s promise to pay $ induced the detriment to promisee (using the ball), and prospect of people buying the ball induced promisor’s making of the promise

· Was the ad mere “puff”?  Court says no:

· There was enough detail in the ad to make it an offer: the ad specifically said it h ad $ in the bank to cover its promise, indicating that the ad wanted to be taken seriously 

· Was notification necessary?  Court says no:

· The ad didn’t say notification was necessary, and default is that notification is not necessary

· BUT as a general matter we probably want to require notification: here, we could say that the mere buying of the ball constituted notification of acceptance of the offer

· Marchinodo v. Scheck (p. 376)

· Offeror invited acceptance through performance: would pay broker commission if broker finds a buyer for Δ’s land

· If broker began performance before Δ revoked his offer, then an option K was formed → court remands so that a jury could decide whether or not the broker had begun performance before revocation

· 3rd option: offer invites acceptance through promise or performance 
· Ever-Tite v. Green (p. 288)

· Δ invited acceptance through promise or performance: contractors accepted when they loaded their trucks w/ roofing materials for Δ’s roof

· This happened before Δ revoked his offer, and within a reasonable time of offer

· Default rule: contractor did not have to notify offeror of his acceptance
· Once contractor accepted the offer, both he and the offeror were bound to perform → NOT an option K

· Offer and acceptance go hand-in-hand: one cannot accept an offer one does not know about
· Glove v. Jewish War Veterans (p. 302)

· Π gives information leading to arrest, and later finds out about Δ’s offer to reward for info, and tries to collect

· Court doesn’t enforce, b/c Π couldn’t have assented to an offer she didn’t know about → i.e. performance was not induced by the promise
· BUT isn’t the inducements test objective, i.e. court doesn’t care about Π’s subjective intentions?

· Mixed motives: in most cases, even if Π subjectively intended to be gratuitous when giving information, the inducements test is met if there was an objective quid pro quo

· Answer: even under objective test, timing of knowledge can be ascertained objectively → therefore, we are able to objectively ascertain here that Π was not aware of the offer until after she had performed, and therefore she could not have assented

· NOTE: this case isn’t about basis of liability, but rather assent 

Central Premise:  Although an offeror is master of his offer, there are some limits on his power to revoke his offer.  Conversely, there are circumstances besides offeror’s revocation of offer under which an offeree’s power to accept terminates.

See R2K §§ 36, 38, 39, 41-43, 87 and UCC §§ 2-206, 2-206

· Hendricks v. Behee (p. 286)

· K not enforced: offeror may revoke his offer until acceptance by offeree is communicated to him
· Default rule: offeror could have changed this in his offer

· Since offerees didn’t even attempt to notify offeror of their acceptance, he still had power to revoke

· Dickinson v. Dodds (p. 360)

· Meeting of the minds test: objective → since buyer was aware of offeree’s rejection of the offer, buyer could not accept b/c he knew they were not of the same mind

· Not subjective: seller can’t secretly decide to revoke and not tell offeree → in that case, objectively there would be a meeting of the minds, even though they were actually different

· Why wasn’t offeror bound to keep his offer open to the time he said he would?  B/c he received no CN to keep it open
· Note: under UCC, offeror would have been bound to keep the offer open b/c he said he would

· Also, you could argue there was CN: offeror wanted to give offeree some time to mull the offer over, so that could be CN for keeping the offer open

· Note: if buyer had acted in reliance on the offer (e.g. if he had borrowed $ to pay seller before he actually accepted), he could have a case against buyer under R2K for restitution
· Reliance under R2K § 87 → a limitation on offeror’s power to revoke
· Baird v. Gimbel (p. 381)

· Court didn’t treat contractor’s bid, using subcontractor’s bid, as an acceptance of subcontractor’s offer → subcontractor revoked his offer before the general contractor accepted

· Court said reliance was not enough: this was before doctrine of promissory estoppel got big
· Drennan v. Star Paving Co. (p. 383)

· Similar facts to Baird, but different outcome: court says that general contractor’s reliance on subcontractor’s bid entitled him to damages → since offeree acted in reliance on offeror’s bid, it was only fair to at least give offeree a chance to accept the offer after being awarded the K
· Court doesn’t say the offer was accepted: offer was revoked before offeree accepted
· Why not R2K § 45 (offeree using subcontractor’s bid was partial performance creating an option K binding subcontractor)?  The offer was to be accepted through affirmative communication, not performance

· Why not R2K § 90 (promissory estoppel)?  B/c subcontractor didn’t make a promise to contractor 
· Baird v. Drennan: which rule is better?
· Ex post: subcontractor would prefer Baird (he wouldn’t be bound), while general contractor would prefer Drennan (subcontractor would be bound)

· Ex ante: interests of both are probably closer, in that both wanted subcontractor to be bound to keep offer open: subcontractor wanted general contractor to use his bid, and general contractor wanted to be able to rely on having the option to accept the subcontractor’s bid after getting the K

Central Premise:  This section is concerned w/ commercial (i.e. business to business) contracts.  What happens when merchants exchange inconsistent forms?  Is a K formed, and, if so, according to which terms?   
See R2K § 59, UCC § 2-207

· Common-law:
· Prior to performance: “mirror-image” rule:  acceptance must be exactly the same as offer
· Minneapolis Railway v. Columbus Rolling-Mill (p. 325)

· Δ offered to sell 2,000-5,000 tons of steel, but Π accepted for only 1,200 tons
· Π’s order was clearly in response to Δ’s offer

· Π’s offer constituted a counter-offer, which Δ was free to reject or accept
· Traditionally, courts required offer and acceptance to exactly match up: even non-material variations were fatal

· After performance: last form constitutes the offer, and performance serves as acceptance (mirror-image rule), and the terms of the K are those in the last form (last-shot rule)

· UCC rejects the “mirror-image” rule and mostly rejects the “last-shot” rule
· Two ways a K can be formed:

· Communications: if last form makes acceptance of the original offer conditional on additional terms, then the last form is a counter-offer which must be expressly assented to → otherwise, the last form is an acceptance and a proposal for modification, which may or may not be agreed to (see UCC § 2-207(2))

· Last-shot rule: proposals are automatically incorporated into K if they are immaterial, unless the other party objects

· BUT most courts don’t do this, and instead follow the knock-out rule + gap fillers
· Performance: K controlled by terms on which writing of parties agrees, plus gap-fillers

· Policy:  court doesn’t want to overly rely on boilerplate forms, which often are not even read by merchants→ but court also doesn’t want to be as strict as the mirror-image rule and prevent a K from being formed for even the slightest changes
· Pevar v. Evans Products (p. 329)

· Π sends purchase order (offer) that doesn’t mention warranties → Δ responds w/ boilerplate form saying that K was conditional on Δ’s acceptance of Π’s terms, including disclaimer of warranties

· If there was a previous oral K: Δ’s order confirmation serves as proposals for modification → if they materially alter the K, then they drop out; if they don’t, they become part of K 

· If no previous oral K: Δ’s order confirmation serves as a counter-offer which rejected the original offer → it had to be expressly assented to by the original offeror in order for a K to be form; Π’s receiving and paying for the goods does not count as acceptance 
· If no previous oral K: subsequent conduct by parties (i.e. acting like there was a K) could mean there was a K, according to the terms in agreement from the writings (rejects “last-shot” rule)
· “Last-shot” rule: last form sent determines the content of the K

· Under this rule, if parties’ conduct indicated there was a K, the last form that was sent would control the terms of the K

· UCC avoids this: not fair to give so much power to the last person

· Therefore, only terms in agreement control, and rest are filled in by UCC

· Textile Unlimited v. A..BMH & Co. (p. 336)

· Δ responded to Π’s order forms w/ invoices conditioning the K on Π’s acceptance of arbitration clause → constituted a counter-offer

· K wasn’t formed by communication, b/c Π did not expressly assent to counter-offer, but it was formed by conduct, b/c parties kept doing business and actually agreed there was a K → therefore, arbitration clause was knocked out and K was governed by terms writings agreed on and UCC gap-fillers

· Amended UCC § 2-207
· K formed by offer and acceptance, or conduct 

· Terms of K: terms that appear in records of both parties; terms, whether in records or not, on which both parties agree; and gap-fillers

Central Premise:  This section deals w/ consumer contracts.  

See R2K § 90, UCC  § 2-207, UCITA §§ 112, 208, 209

· Shrinkwrap: 2 interpretations

· Option 1: seller’s form = acceptance/confirmation, plus additional terms
· Did buyer accept the additional terms?  If so, those terms control.  If not, UCC gap-fillers control (Klocek).
· Option 2: seller’s acceptance is counter-offer, b/c his acceptance is made conditional on buyer’s assent to additional terms

· Seller controls how his counter-offer can be accepted: if it is through “accept-or-return,” and buyer doesn’t return, then seller’s terms control (Hill).  If buyer does return, then no K.
· How to choose btw the two interpretations?
· Depends on which outcome you want

· Do you think you can have “conditioning” (i.e. seller’s acceptance conditional on buyer’s assent to new terms) in shrinkwrap, which you know will never be read?  

· Maybe you should make the seller express over the phone that his acceptance is conditional
· Shrinkwrap examples where court took different interpretations:

· Option 2 (counter-offer): Hill v. Gateway 2000 (p. 342)

· Arbitration clause included in shrinkwrap, and terms would govern unless Π returned computer within 30 days 
· 2-207 not applied here b/c no battle of the forms (only one form)

· (BUT most courts say that that 2-207 applies when there was an oral communication followed by a single form)
· Court applies basic common law of offer-acceptance and says Π agreed to the arbitration clause
· Arbitration clause was counter-offer, which Π agreed to after the 30 days, thus forming a K

· As master of the offer, Δ could tell Π how to accept

· Court rejects argument that a K was formed over the phone,  b/c when talking on the phone Π knew that more terms were forthcoming

· If K had been formed over the phone, the arbitration clause would have been a proposal for modification → generally, courts would not consider silence (i.e. Π not returning the computer) as acceptance to the proposal
· Policy:

· Court counts on business competition to prevent egregious terms: if seller tries to hide egregious terms and they are found out, they will be badly damaged in the marketplace

· Buyers might benefit from sellers setting these terms: presumably, the terms lower costs to sellers, which will in turn lower prices for buyers
· Consumers don’t want to listen to a long recitation of terms over the phone
· Option 1 (proposals for modification): Klocek v. Gateway(p. 345)

· Basically same facts as Hill, but different result
· 2-207 was applied → doesn’t need to be more than 1 form

· K was formed over the phone
· Arbitration clause was not a counter-offer: seller never manifested to buyer that seller’s acceptance was conditional on buyer’s assenting to arbitration clause

· One might argue that the fact that Δ said arbitration clause would govern if Π didn’t send computer back within 5 days would make this a counter-offer

· Arbitration clause was therefore proposal for modification: proposals can’t be accepted by consumers through silence, so arbitration clause is knocked-out
· Clickwrap: K binding so long as terms are reasonably accessible
· Specht v. Netscape (p. 349)

· Difference w/ Hill: in Hill, buyer knew there were terms but didn’t read them → here, buyer had no idea that there were terms
· Arbitration clause not enforced: clause was not visible and the webpage wasn’t of a contractual nature to a reasonably prudent person
· UCITA § 112:  one must have “opportunity to review” terms (i.e. terms must be “made available in a manner that ought to call it to the attention of a reasonable person and permit review”) in order to assent
· In general: consumers are protected by unconscionability doctrine
Central Premise:  What happens when the parties fail to explicitly state a K?  Should the court find a K, or apply restitution theory of liability?
See R2K § 69 and Restatement of Restitution § 116.

· Two bases for liability when K not explicitly stated:

· Implied K (K implied in fact): when receiving party knows that other party expects something in return; and it is easy for receiving party to notify that services are not wanted (i.e. he is least-cost avoider)

· Restitution (K implied in law): receiving party is unjustly enriched 

· Policy: 

· For recognizing implicit Ks: save contracting costs (punish least-cost avoider, i.e. the one who most easily/cheaply could have avoided this problem by making K explicit)

· For not recognizing implicit Ks: encourage parties to be explicit

· Esp. when it is more expensive for court to find an implicit K than it was for parties just to make an explicit K
· Bailey v. West (p. 12)

· K not implied in fact: Π knew there was a dispute over ownership of horse, and Π had never had prior business dealings w/ Δ

· No quasi-K, i.e. restitution: Π was just a volunteer
· Restitution is subordinate to law of K: if parties could have entered into a K but didn’t, restitution doesn’t apply

· This decision encourages people to enter into explicit Ks
· Day v. Caton (handout)

· Implied K: Δ knew that Π was expecting compensation for the benefit of a party wall, and Δ did not object to Π building the wall

· Doesn’t matter that Δ did not indicate that he wanted Π to build the wall

· Court doesn’t answer who the least-cost avoider was: just looks at cost to Δ to have objected and decided that it wasn’t substantial → doesn’t look at whether it would have been easier for Π simply to have first communicated an offer

· Bastian v. Gafford (handout)

· Court says there is a difference btw implied Ks and quasi-K (i.e. contractual liability v. restitution)

· No quasi-K here: for restitution, Π would have to prove Δ’s unjust enrichment
· Here, Δ didn’t use Π’s building plans, so Δ received no benefit

· Implied K: unjust enrichment is irrelevant 

· It would be enough that Δ requested and received plans under circumstances which implied an agreement that he pay

· Court leaves it for jury to decide

· Why no explicit K here? Parties were still negotiating → waiting for financing to come through
Central Premise:  The key questions here are: when will indefiniteness of a K bar enforcement, and how will court fill in gaps left by indefiniteness?

See R2K § 33, UCC §§ 2-201(1), 2-204(3), 2-305, 2-306, 2-308, 2-309

· Note: lots of indefiniteness may be stronger evidence of parties’ lack of intention to be bound
· 2 types of gap-fillers:

· Majoritarian (reasonable) gap fillers + business norms
· Court looks at what was reasonable, as evidenced by business norms

· E.g. missing prices, place of delivery, time of delivery

· Penalty defaults: induce parties to agree on the term

· Don’t enforce, or enforce w/ undesirable terms, in order to incentive explicitness

· E.g. missing quantity

· Under UCC, courts will fill in price gaps
· Varney v. Ditmars (p. 400)

· K not enforceable: too indefinite b/c there was no “meeting of the minds” on what “fair share” meant (i.e. how much of the profits the employer was going to pay employee)

· Dissent: Cardozo doesn’t agree that price cannot be filled in → he thinks court may fill that in, e.g. based on custom

· BUT Cardozo would not enforce either, b/c Π didn’t provide any evidence for court to determine how to fill in the gap 
· UCC § 2-305 rejects Varney: fills in prices
· Joseph Martin Deli v. Schumacher (p. 408)

· K not enforceable: too indefinite b/c it was just an agreement to agree on the rental price
· Should court have filled in the gap?  Parties intended to be bound to renew if tenant wanted to → therefore court should have protected parties intentions to be bound and fill in the price gap

· UCC § 2-305 rejects Joseph Martin: no problem w/ filling in reasonable price
· Oglebay Norton Co. v. Armco (p. 413)

· K enforceable: parties clearly manifested intent to be bound, even when pricing mechanisms failed → court therefore filled in reasonable rate
· UCC reluctant to fill in quantity gaps (see UCC § 2-201(1): court fill only enforce Ks up to the quantity of goods shown in the record)

· Much more difficult for court to come up w/ quantity b/c very dependent on particularities of parties → w/ prices, court can usually look at FMV

Central Premise:  This section looks at preliminary agreements.  Preliminary agreements explicitly envision a future complete agreement; indefinite agreements are final agreements w/ holes that can usually be filled by court.  The decision of whether to enforce or not depends on what the parties wanted ex ante.  Facts relevant to answering this question are: what is left to be agreed upon?; link btw preliminary agreement and final K (if the final K was really just a memorialization of preliminary agreement, more likely to enforce the preliminary agreement); partial performance.
· 3 approaches to preliminary agreements:

· Not enforceable (traditional approach; Empro)

· Enforceable (Texaco)

· Duty to negotiate in good faith (Copeland)

· Two very different rules on letters of intent/agreements in principle:
· Empro v. Ball-Co (p. 427)

· Court says that letter of intent was not binding on seller to only negotiate w/ buyer: no mutual objective intent of parties to be bound
· Buyer reserved the right to walk away from the deal if its board did not approve

· Why wasn’t this an options K (Π had paid earnest $ to Δ, so it would seem that seller was bound to keep the offer open)?  B/c buyer could get the earnest $ back if it wanted to walk out → didn’t really buy the option

· Texaco v. Pennzoil (p. 432)
· Court found agreement in principle to be binding, and enforced this as a full-fledged K

· Which is better rule?

· Liability (Texaco): buyer won’t put resources into negotiating if seller can just back out

· No liability (Empro): seller won’t enter into negotiations for fear of being held liable if it decides to back out (intermediary agreements are needed in complex negotiations)

· Answer depends on which party is most sensitive to liability
· Copeland v. Baskin Robbins (p. 443)

· Court enforces preliminary agreement, but not as full-blown K: too many things were left unspecified
· Court could have filled in each individual open term, but there were just too many

· Parties were not free to walk away: there was a K to negotiate in good faith (good faith is an immutable rule in all Ks)

· Remedy: only reliance damages, not lost expectations (b/c no full-blown K)

· Court draws distinction btw agreements to agree (not enforceable; see Joseph Martin Deli) and agreements to negotiate (enforceable)

· Not a convincing distinction, b/c it requires use of magic words that parties probably won’t really think to use

· Hoffman v. Red Owls (p. 435)

· Note: this is considered an extreme decision → there was no K to negotiate
· Court enforces based on promissory estoppel

· Not a simple promissory estoppel case, b/c there was no real promise

· Court says you don’t need same level of definiteness/intent that you need under CN/offer-acceptance doctrine: as long as representations by Δ reasonably induced reliance by Π, then you can impose liability (R2K § 90)

Central Premise:  The parol evidence rule excludes previously agreed upon terms which were not included in an integrated written K.  The question, therefore, is how to determine whether a writing is integrated w/ respect to the proffered oral terms.  Note that extrinsic evidence can be used to interpret a written K, but not to change it.
See R2K §§ 209-216, UCC § 2-202
· Three approaches to parol evidence rule:

· Exclude all oral agreements

· 4-corners test: allow oral agreements only if the written agreement naturally looks incomplete → the parol evidence itself cannot demonstrate the written K’s incompleteness

· Followed by many CL jurisdictions

· Look at oral agreement first: if it might naturally have been left out of written K, then it is relevant to determining whether written K was integrated
· Adopted by R2K
· UCC goes even further, and basically rejects parol evidence rule: rejects R2K presumption that a written K is integrated, and says that a consistent oral agreement is excluded only if it would “certainly” have been included in the writing → UCC would also allow even a completely integrated K to be supplemented by business norms

· BUT many courts don’t interpret UCC to eliminate parol evidence rule (see Alaska Pipeline)

· Policy:

· For parol evidence rule: helps to avoid fraud (evidentiary rationale), and encourages parties to make the written K clear

· Against parol evidence rule: court wants to ascertain intent of the parties, so might want to let all evidence in
· 4-corners test
·  Mitchill v. Lath (p. 615)

· Adopts 4-corners: doesn’t enforce prior oral agreement to remove ice-house

· Court says written K looks completely integrated → therefore, the ice-house agreement should have been included in the written K
· Dissent: begin analysis w/ the oral agreement to remove ice-house

· Critique of majority: most written Ks do look complete → therefore, if you start analysis w/ written K, you are much more likely to find complete integration
· Dissent first asks whether the oral agreement was one which would naturally be included in the written K

· Dissent says no: therefore, the oral agreement should be enforced

· Masterson v. Sine (p. 619)

· Rejects 4-corners: court must look at the oral agreement when determining whether the written K was integrated w/ respect to that oral agreement → if the oral agreement would naturally/certainly have been included in the written K, then it cannot be allowed (b/c it seems that the written K was integrated w/ respect to that agreement)

· Inconsistency under UCC: parol evidence inconsistent w/ a term in the written K must be excluded
· Alaska Northern Dev. v. Alyeska Pipeline (p. 624)

· Court rejects parol evidence suggesting that Δ’s owner committee was restricted to reviewing price terms of agreement

· 3-part test: 1) integration; 2) inconsistency (if inconsistent w/ integrated term, then excluded); 3) whether it would necessary have been included in the writing (if it would have been, then excluded)

· 2 tests for inconsistency:

· Narrower (for inconsistency): inconsistent if it negates/contradicts term in the writing (i.e. must be an explicit contradiction) → court rejects
· Broader (for inconsistency): inconsistent if there is an absence of reasonable harmony → court adopts
Central Premise:  How to deal w/ ambiguous terms in a K?  Court will look at extrinsic evidence to determine whether a term is ambiguous, and, if it is, will use extrinsic evidence in its interpretation.  The underlying theme is getting at the ex ante intentions of the parties.
See R2K §§ 202-207, Revised UCC § 1-303.

· Hierarchy of extrinsic evidence (from specific to general):

· Mandatory terms

· Express terms (R2K § 202(3)(a)

· Business norms (Rev. UCC § 1-303, R2K § 202): NOTE: business norms supersede parol evidence rule (UCC § 2-202(a) → they are an inherent component of definition of an agreement (UCC § 1-201(3))
· Course of performance

· Course of dealing

· Trade usage

· Default terms (statutory gap-fillers)

· General standards of reasonableness and good faith (R2K §§ 204-205) and interpretation favoring the public (R2K § 207)

· Interpretation against the drafter (R2K § 206)
· Does extrinsic evidence show that there was a second meaning to which K was reasonably susceptible?

· Pacific Gas v. G.W. Thomas (p. 638)

· Ambiguous clause: did the indemnity clause cover Π’s property, or only 3rd party property?

· Court allows extrinsic evidence b/c the indemnity clause is ambiguous

· Court says that you can’t just rely on the “plain meaning” of the K itself → words in and of themselves have no meaning
· Must look at extrinsic evidence to understand meaning of the K → extrinsic evidence must be allowed if it is relevant to prove a meaning to which the written K is reasonably susceptible
· Not abandoning objective approach: court will look at objective manifestations of extrinsic evidence → not try to get into parties’ heads

· According to this ruling, a judge should first hold a hearing looking at all the evidence to see if written K is susceptible to several meanings
· If it is, jury should decide how to interpret it

· A. Kemp Fisheries v. Castle and Cooke (p. 640)

· Ambiguous clause: whether Δ warrants that engines work properly and that freezer would meet Π’s needs → written K disclaims all warranties
· Court considers the extrinsic evidence but finds that it does not advance a reasonable secondary interpretation of K (i.e. clause was not ambiguous), so excludes extrinsic evidence from jury’s interpretation

· Frigaliment Importing v. BNS Int’l Sales (p. 648)

· Ambiguous clause: what does “chicken” mean?

· Court decides that “chicken” is ambiguous, and looks at extrinsic evidence (e.g. trade usage) to see if Π met his burden to show that his interpretation was correct → Π did not, so Δ wins
· Vis-à-vis Peerless: judge later said that he should have decided this under Peerless doctrine

· Peerless would have said that, since each party had a different but equally reasonable interpretation of “chicken,” and neither party had reason to know of the other’s alternative meaning (i.e. neither party was at fault), then there was no meeting of the minds, and therefore no K

· Note that this is different from outcome in Frigaliment: court didn’t say there was no K, just that it wasn’t breached

· Nanaklui Paving v. Shell Oil (handout)

· Ambiguous clause: did the K include price protection clause?

· Court says extrinsic evidence re: business norms should also be admitted to interpret a K, unless they cannot be reasonably reconciled w/ express terms of K (i.e. if they negate an express term)

· Hierarchy: express terms, course of performance, course of dealings, trade usage

· Extrinsic evidence showed that Δ had price protected, and it didn’t negate express terms of K → therefore allowed

Central Premise:  Good faith is an immutable rule in every K.  Bad faith = breach of K.  Good faith doctrine attempts to track the ex ante will of the parties: Posner says that, ex ante, the will of the parties are aligned, in that both want to maximize the size of the K pie.  Good faith therefore helps parties, ex post, write things into the K that they could not have anticipated, ex ante.
See R2K § 205, UCC §§ 1-201(19), 1-203, 2-306, Rev. UCC §§ 1-201(20), 1-304

· Policy: good faith completes the incomplete K

· Prevents ex post opportunism (ex post meaning after K is signed)
· Prevents inefficient precautions against opportunism (maximizes size of K pie)

· Good faith tracks parties’ ex ante will (b/c it maximizes size of K pie)

· Esp. important in long-term Ks, where it is difficult to precisely specify obligations ex ante (again maximizes K pie, b/c it doesn’t force parties to think up every possible eventuality ex ante → relates to modification)
· Patterson v. Meyerhofer (p. 670)
· Court finds bad faith: buyer bid on the houses on her own at the auction

· Did this track parties’ ex ante will?  I.e., would they have agreed ex ante to forbid buyer from entering competing bids?

· Yes: the K allocated the risk of auction price to the seller → the whole point of the K was that the buyer got a fixed price, and the seller took the risk → if we allowed buyer to enter competing bids, the K would make no economic sense

· Market Street v. Frey (p. 681)

· Court finds bad faith: tenant didn’t cite the improvements clause (saying that it could buy the property if negotiations to improve break down) when it requested Penney’s improve the property

· Court thinks tenant should have known that Penney’s had forgotten about the clause, and should have reminded them

· Did this track parties’ ex ante will?

· Yes: Posner says purpose of good faith is to lower costs to party (i.e. maximize size of K pie) → this was opportunistic behavior on the party of the tenant, and if it were allowed, parties would have to go through extra expenses to defend themselves against such behavior (e.g. negotiate overelaborate disclaimers, or investigate trustworthiness of other party)
· Good faith in output, requirements, and exclusive dealing Ks
· UCC § 2-306

· Quantity cannot be unreasonably disproportionate to estimate given in advance or reasonable quantity → EXCEPT when cessation of production/demand is in good faith 
· Feld v. Henry Levy (p. 697)

· Court finds (possible) bad faith: Δ might have stopped producing bread crumbs in bad faith → under this outputs K, ed in good faith (i.e. when losses resulting from crumbs production were substantial)

· Good faith in % lease cases (e.g. mall stores)

· Store pays mall a certain % of its profits → therefore, sending customers to another outlet would be bad faith on the part of the store

· Why?  This tracks parties’ ex ante will: w/o the agreement, the mall would have charged store more in rent, thus reducing size of the K pie

· Good faith in employment Ks
· Most employment Ks are “at will”: each party can break K at any time

· Court restricts employer’s discretion of firing by imposing duty of good faith: prevents abuse of employer’s discretion

Central Premise:  Warranties are promises that certain representations of existing facts are true.  The UCC imposes default implied warranties, but in reality, most merchant-consumer transactions disclaim implied warranties and are careful not to make express warranties, and instead prefer warranties limited in time and scope.

See UCC §§ 2-313, 2-314, 2-315, 2-316, 2-719, Magnuson-Moss § 108

· Buyer’s protection in case of non-conforming tender:

· Reject the good (UCC § 2-601)

· Revoke acceptance (UCC § 2-608)

· Sue for breach of warranty (express or implied)

· Damages = value of good as warranted – value of good received (UCC § 2-714(2))

· Bring torts/products liability case
· Express v. implied warranties

· Express: part of the basis of the bargain, but don’t have to be in the actual K (UCC § 2-313)

· Implied: default rules set by UCC

· Merchantability: goods fit for ordinary purpose for which they are used

· “Reasonable expectations” test

· Fitness for particular purpose: fit for specific purpose that buyer is planning to use goods for

· Buyer doesn’t have to expressly state the particular purpose, BUT seller must have reason to know of the particular purpose
· Policy:

· Why have warranties?

· Buyer: acts as insurance → allocates risk to the seller

· Seller: good warranties signal that your product is good (you wouldn’t warranty a bad product), so this makes your product more attractive to buyers

· Why did UCC make implied warranties default rules?

· Maybe thought parties would prefer warranties → obviously not the case for sellers, since most opt out of, or limit, implied warranties

· Save transaction costs: easier for seller to opt out of implied warranties than it is for buyer to opt in, so cheaper to set them as a default 
· Disclaiming express warranties: hard to do (UCC § 2-313, cmt. 4)
· Disclaiming implied warranties: easier to disclaim than express warranties

· UCC § 2-316(2)

· Must be specific language

· Merchantability: if disclaimed in writing, must be conspicuous

· Fitness: must be in writing and must be conspicuous

· Easy as saying “as is” (UCC § 2-316(3)(a))

· Examination: when, before K, buyer examined goods or refused to examine goods, no implied warranty w/ regard to defects which examination ought to have revealed to buyer

· Magnuson-Moss Warranty Act: intended to make warranties more clear/understandable

· Seller cannot give an express warranty and disclaim implied warranties, but they can be limited to duration of express warranty

· Unconscionability
· Henningsen v. Bloomfield Motors (p. 728)

· Court strikes down Δ’s disclaimer of implied warranty of merchantability

· Court not so worried about Π’s lack of choice (all car manufacturers disclaimed the warranty), but lack of competition
· In a competitive environment, every seller may offer same terms if those terms are the most efficient (e.g. would disclaim warranty if it was efficient to do so)

· BUT here, court worried over the existence of a cartel: car manufacturers may have disclaimed warranty not b/c it was efficient to do so, but simply b/c doing so increased the cartel’s profits

· What happens when buyer disclaims UCC remedies, and provides for other remedies in the K?  If those remedies fail of their essential purpose, they are struck out and replaced by UCC remedies.  (UCC § 2-719)
· Murray v. Holiday Rambler (p. 733)
· Court says the limited remedy warranty (just replace defective parts) failed of its essential purpose, so disclaimers struck out and Π free to seek all remedies under the UCC

· Why did it fail?  B/c the cumulative effect of all the problems that Δ failed to fix substantially impaired the value of the rambler to Π

· Is this a case of the buyer getting more than she bargained for?  

· Yes: buyer was awarded consequential damages, even though they were disclaimed in warranty → she’s making a profit on the deal, b/c, had the damages not been disclaimed, she would have paid a higher price for the RV

· No: buyer expected a working/repairable RV, which she didn’t get

Central Premise:  There is a difference btw counter-promises and conditions.   
See R2K §§ 224-229
· Before making a promise, promisor wants to protect against:
· Failure to promisee to perform counter-promise
· Protection: promisee held in breach → promisor gets remedies, and, if breach is material, promisor doesn’t have to perform
· An event that would reduce the value of the exchange
· Protection: conditions (before promisor has to do something that would reduce the value of the bargain to him, a condition must be met → maybe this neutralizes the reduction in value to promisor, or at least makes it rarer that he will have to do it)
· Conditions are harsher than promises: if a condition is not met, promisor doesn’t have to perform, even if there was substantial performance (see Dove)
· How can court avoid harsh outcomes that conditions often entail?
· Interpret the term as a promise rather than a condition → you can then apply substantial performance doctrine (R2K §§ 227, 229)
· Imply a duty on promisor to facilitate in materializing the condition
· Good faith in “satisfaction guaranteed” promises
· Policy supporting finding a condition: what would parties have wanted ex ante?
· Incentives: induce party to make sure a condition is satisfied
· Risk allocation: esp. when conditions are not under control of parties (?)
· Dove v. Rose Acre Farms (p. 739)
· Π didn’t meet the condition for the bonus program, a condition which he knew about, so Δ wasn’t obligated to pay the bonus
· Π basically argues substantial performance (Δ got the work, and was not harmed by Π’s absence) → court says this doesn’t cut it
· Note: it may have been more difficult for court to come to this conclusion had the condition been on Π’s salary, as opposed to bonus → court might then have given restitution
· Wal-Noon Corp. v. Hill (p. 743)
· Court finds an implied condition of notice, which Π did not meet
· Why was this implied?  B/c Δ didn’t have to pay if the roof was damaged through Π’s negligence → how could Δ determine negligence if he wasn’t notified in advance?
· Counter-argument: might be difficult, but court can assess negligence ex post (does it all the time in torts)
· Court isn’t saying that Π breached by not giving notice, b/c they never promised to give notice when they were going to make repairs, but this is of little practical consequence
Central Premise:  What happens when the paying party does not get exactly what he bargained for?  

See R2K §§ 227, 229, 237, 238, 241, UCC §§ 2-508, 2-601 to -608, 2-612
· What can paying party do when he doesn’t get exactly what he bargained for?

· Perfect tender rule: (self-help) not pay

· Independent promises: pay, sue later

· Substantial performance rule: not pay if breach is material; otherwise, pay but deduct the diminution in value
· Perfect-tender rule (UCC § 2-601)

· Erosion of perfect-tender rule:

· Seller’s right to cure (UCC § 2-508)

· Installment Ks: buyer can reject an installment only if the non-conformity substantially impairs the value of the installment (UCC § 2-612)

· Delayed shipment: buyer can reject only if delay is material (UCC § 2-504)

· Substituted performance (UCC § 2-614)

· Trade usage and other practices

· Good faith (e.g. buyer must negotiate price adjustment in good faith)
· Policy for substantial performance rule: what would parties have wanted ex ante?

· Incentives: avoid excessive care by performing party (and resulting high price)

· Obviously reasonable for homeowners to expect perfect tender → BUT homeowners should expect that there will be an increased price for perfect-tender

· Question is therefore: did the K price really reflect perfect tender? 

· Plante v. Jacobs hypo: this was a cheap, stock-floor-plan home → almost inevitable that there will be deviations in this type of house…if homeowner wanted perfect-tender, he should have paid more

· Risk allocation
· Substantial performance rule:  Jacob and Youngs v. Kent (p. 780)
· Δ doesn’t get Reading pipe, so Δ tries to exercise self-help (i.e. not pay)

· Court rejects perfect tender rule and adopts substantial performance: unjust to allow Δ not to pay when the mistake was negligible

· Substantial performance is a default rule: if Δ really wanted Reading pipe so badly, he could explicitly write it into the K
· Under perfect tender rule, the parties would probably renegotiate
· Why would renegotiation be bad? 

· For Δ: costs of renegotiating would probably outweigh benefits he would get from new pipes

· For Π: definitely doesn’t want to rebuild the house

· Why not force Δ to pay, and then allow him to sue? (independent promises)

· B/c court system is imperfect → threat of lawsuit might be insufficient incentive to get Π to avoid material breaches

· Substantial performance under UCC
· Seller’s right to cure: acceptance doesn’t need to be communicated (UCC § 2-606), BUT rejection does (UCC 2-602(1)) 

· Acceptance: not “acceptance” in offer-acceptance sense, but acceptance of the goods after the K was formed

· Why a right to cure? (default rule, UCC § 2-508)

· Good for seller: might be cheaper for seller to cure than to invest add’tl resources in quality control prior to delivery
· Good for buyer: lower costs to seller = lower price for buyer

· Seller can cure after time for performance has expired if he reasonably believed that the initial tender would be accepted (UCC § 2-508(2))

· Revocation: buyer’s revocation must be made within reasonable time after detecting non-conformity (UCC § 2-608)

· Rejection v. revocation (according to literal reading of UCC)

· Rejection: perfect-tender applies (buyer can reject for any non-conformity)

· Revocation: substantial performance rule applies

Central Premise:  When there is a breach (i.e. non-(substantial)-performance), injured party has the right to cancel the K and sue for remedies.  But, what if A simply knows that B will breach?  Does A have to wait until the actual breach?  There are 2 types of repudiation cases: when repudiation is explicit (easy), or when promisee just has reason to believe promisor won’t perform (hard).
See R2K §§ 250-257, UCC §§ 2-609, 2-610, 2-611
· Basic approach to repudiation

· Easy cases (explicit): prospective victim can immediately take measures to address breach

· Policy: mitigation rationale

· Victim must do whatever he reasonably can to mitigate damages, e.g. buy goods from a different seller

· Hard cases (not explicit): potential victim should demand assurances (R2K § 251, UCC § 2-609) → if assurance is unsatisfactory, then promisee has right to cancel K and sue for remedies

· If promisee didn’t request assurances but just canceled the K, he runs the risk of himself being sued for breach

· Easy case: Hochster v. De La Tour (p. 863)

· Δ explicitly repudiated by saying he changed his mind and didn’t want Π to accompany him on his trip as a courier

· Π had option to immediately sue for breach, and was entitled to find another job in the meantime (better for both parties: mitigated damages)
· Taylor v. Johnston (p. 868)

· Δ retracted first repudiation: made arrangements to breed the horse in KY, after telling Π that he was repudiating his duty to do so

· Retraction OK b/c Π decides to treat the K as still in force and demanded performance

· Second repudiation?  Court says no
· Not express → never refused to breed

· Not implied → the time for performance hadn’t run out…Δ was just delaying performance, but he still had time under K to breed the horse

Central Premise:  CoC (cost of completing performance) v. DiV (diminution in value resulting from the defect).  The cases are rather inconsistent, and use vaguely defined tests such as “incidental,” “trivial,” etc.  The real test is what the ex ante intentions of the parties were: to obtain some subjective value from construction, or to maximize the objective market value?  If subjective, then apply CoC (this won’t be economic waste, b/c either way the Π wants to complete).  If objective, then apply DiV (b/c all Π really cares about is getting maximum market value).  The tests should be used to track ex ante intentions.  What courts REALLY do is award CoC when victim is likely to hire substitute performance, CoC not disproportionate, breach not trivial or innocent, specific term in K, or protect subjective value.
· Jacob & Youngs v. Kent (p. 780)

· Reading pipe case; substantial performance

· EM: DiV (very little)

· Why?  B/c court didn’t think there was any subjective value in Reading pipe

· Trivial and innocent test; CoC grossly disproportionate to DiV

· Rivers v. Deane (p. 933)

· Addition to home so poorly constructed that entire addition was useless

· EM: CoC

· Why?  CoC is general rule for faulty construction → doesn’t fall under Jacob & Youngs exception b/c breach was not trivial

· Peevyhouse v. Gordon (p. 936)

· Δ doesn’t restore Π’s farmland after coal strip-mining
· EM: DiV

· Why?  Restoration clause was incidental to the K, and Π would have an unjustified windfall, b/c CoC is grossly disproportionate to DiV → NOTE Δ wasn’t innocent: he purposely breached the K

· Court assumes that Π would just pocket the CoC $ → we think it’s possible that Π wouldn’t be unjustly enriched, b/c Π presumably gave up $ in the initial bargain to cover the restoration clause

· BUT unlikely that, ex ante, the parties would have left out an exception to the restoration clause if they had anticipated such a big difference btw CoC and DiV

· American Standard v. Schectman (p. 941)

· Δ didn’t properly re-grade Π’s property

· EM: CoC

· Why?  B/c re-grading wasn’t incidental to the K, and there was not substantial performance (Δ purposely breached).  Doesn’t matter that re-grading will actually be of little benefit to Π.
· Bar-Gill: thinks this should have been DiV, b/c Π’s only goal was to sell the land, so all he really cared about was market value

· DiV is usually ≤ CoC

· Hypo: house is in bad condition, and CoC = 2, and good house = 10

· = : if buyer’s diff. in value btw good and bad house is 3, then the buyer will fix

· CoC = 2

· DiV = 10 – 8 = 2 (b/c buyer will definitely fix, the DiV is 2, b/c that’s what it will cost to bring the house to full worth)

· < = if buyer’s diff. in value is 1, then buyer won’t fix

· CoC = 2

· DiV = 1 

· Breach by Seller
