A. The Objective Theory of Assent

a. Objective intent vs. Subjective intent

i. FQ: How would the reasonable person interpret words/actions of the other party?
ii. RESTATEMENT 19 – Conduct as Manifestation of Assent

1. Can be made wholly, partly by written or spoken words, or by other acts/failure to act
2. NOT assent, UNLESS he intends to by conduct, or the other party knows or has reason to infer, that he assents
a. Basically: you can have objective manifestation of assent if the other party can reasonably infer it from conduct

3. The conduct of a party may manifest assent even though he does not in fact assent
a. This is when action is not representative – fraud, duress, mistake, or other defense…
iii. Party’s actual subjective intent is irrelevant, if party objectively manifested assent

1. Embry v. McKittrick Dry Goods
a. statement by McKittrick was reasonably understood by Embry to be an agreement to extend employment K.

b. McKittrick’s subjective intent was irrelevant due objective manifestation of assent

2. PN: People tend to act based on their subjective intent – be on lookout for people escaping a bad deal ex post.

iv. Exception: Subjective intent is relevant, if the other party knew, or should have known, of the party’s unreasonable subjective intent.
1. Example: Blue vs. Red Car Hypo
a. Calling a red car “blue” is OK, IF the other party knows or should know that you speak this way.
b. Lack of Serious Intent
i. FQ: Should the party have reasonably known that the other party was not serious intending to form a K?

ii. If there is subjective intent to NOT seriously form a K, it must be known or reasonably should be known to the other party.
iii. Lucy v. Zehmer ;“Bar Bill Property Sale Case”
1. Court: Objectively, Lucy had no reason to believe Zehmer was joking. 
2. Zehmer’s actions had ONE reasonable meaning
3. In this case: Objective assent > subjective “joking” intent
iv. Leonard v. PepsiCo; “Harrier Jet Case”
1. Court: Objectively, NOT reasonable for Leonard to think PepsiCo commercial was serious
2. Pepsi’s $700K price, $24M market price for Harrier Jet is more proof that it is NOT reasonable
3. (Also ads are generally NOT considered offers… revisited later in “Advertisements”)
v. Example: Comedy Central – Nathan For You Hotel Skit
1. All things considered (comedic context, both parties saying its “for the cameras”) it is objectively NOT reasonable to think that K is binding
2. The lack of serious intent was SHOWN to both parties (“just for the cameras”)… in Lucy v. Zehmer, it was NOT apparent to both parties that
vi. ZE: “If you are making a joke, the burden is on YOU to make sure everybody is in on it (or should be in on it).”
c. RESTATEMENT 18 – Manifestation of Mutual Assent

i. 3 ways to manifest assent:
1. Making a promise
2. Starting performance
3. Completing performance
B. Offers, Negotiations, Acceptance

a. RESTATEMENT 24 – OFFER DEFINED

i. Offer = offeror manifesting willingness to enter into a deal, and offeree reasonably understanding that assent would conclude the deal
b. RESTATEMENT 26 – PRELIMINARY NEGOTIATIONS (aka non-offers)

i. NOT an OFFER, if the recipient knows or has reason to know that the sender does NOT intend to conclude the deal until he has made FURTHER manifestation of assent
1. Basically, inverse of R24: recipient does not reasonably think that acceptance would conclude the deal period.
c. RESTATEMENT 33 – CERTAINTY

i. EVEN when though manifestation of intent is intended to be understand as an offer, it CANNOT form a K, unless the terms of the K are reasonably certain

ii. “Reasonably certain” = provide a basis for determining the existence of a breach and appropriate remedy
iii. The fact that one or more terms of a proposed bargain are left open or uncertain may show that maybe it wasn’t meant to be understood as an offer/acceptance
1. Basically, the fact that there are open terms can be used to show the lack of intent to bind. 

2. NOTE: This is very different from UCC, which is not as willing to show lack of intent due to open terms.  See below.
d. Necessary elements of an offer, either expressly or implicitly (EE)
i. Known to the offeree
ii. Indicates desire to enter into a K
1. Specify performances
2. Governing terms
3. May also prescribe time and manner of acceptance
4. Offeror = “master of the offer”
iii. Directed at some person or group of persons (R29)

iv. Must invite acceptance
1. If no time/manner of acceptance specified, Court must decide if acceptance time/manner was objective reasonable
v. Offer creates reasonable understanding that assent concludes the deal (see R24 Outline B(a)(I))
e. Nebraska Seed v. Harsh – VAGUE MILLET SEED LETTER CASE
i. This means that: upon acceptance, K will arise without any further approval from offeror
ii. This letter was NOT an offer.  It was solicitation for bids.

iii. Not specific enough (“about 1800 bu.”, “I want $2.25”, “Let me know when you can ship”, etc)
iv. Also, note was probably sent to multiple buyers (like an ad)
v. FQ: Would a reasonable person think that accepting would conclude the deal? NO – not specific enough

f. UCC Provisions – Offers: more lenient than Restatement.  For many terms, if not specified, UCC keeps K alive, and “fills gaps”
i. NOTE: UCC for SALE of GOODS only!!
ii. UCC 2-204 – Formation in General

1. K can be made in any manner sufficient to show agreement, including simple conduct by both parties recognizing the existence of the K
a. Basically: just actions are sufficient to show an agreement
2. Agreement is sufficient as K, even though the moment of its making is undetermined

3. Even if one or more terms are left open, a K is still GOOD, if the parties intended to K and there is a reasonably certain basis for giving an appropriate remedy
iii. UCC 2-206 – Offer and Acceptance in Formation of K

1. UNLESS otherwise unambiguously indicated by the language or circumstances
a. Offer: inviting acceptance in any manner and by any medium reasonable to the circumstances
b. Offer to buy goods for prompt or current shipment: invites acceptance either by prompt promise to ship, OR, actually promptly/currently shipping the goods (conforming or non-conforming goods)

i. Note: non-conforming goods is NOT acceptance if the buyer notifies the seller that  it is simply an accommodation to the buyer
ii. EX: When I buy something online (OFFER), I am inviting Amazon to accept either by promising they will ship soon, or by actually shipping soon.
iii. PN: same logic as “promise, or beginning performance”
2. Offeror must be notified of acceptance within a reasonable time, or else offeror can treat the offer as lapsed
a. EX: Confirmation email from Amazon saying they got your order and they are shipping it out soon.
iv. UCC 2-305 – Open Price Term

1. Parties can conclude a K for sale, even if price is NOT settled. (another example of UCC being very flexible!!) We use reasonable price at the time of delivery IF:
a. Nothing is said to the price
b. The price is left to be agreed by the parties and they fail to agree.. (“agreement to agree”)

i. SEE BELOW - Sun Printing v. Remington

c. It was agreed to be recorded by someone (third party), but it was not (ex: market rate)
2. A price to be “fixed” by the buyer or seller must be done in good faith
3. When a price is left to be fixed, external to the agreement, and is NOT fixed because FAULT of one of the parties, the other party has the OPTION to either: cancel the K, or himself fix a reasonable price
a. NOTE: K not auto-cancelled.
4. BUT – if parties intend to NOT be bound UNLESS the price is agreed upon, and agreement fails, there is no K.
v. UCC 2-308 – Absence of Specified Place of Delivery
a. Assuming it was not agreed upon already, deliver the goods to: seller’s (?) place of business, residence (if on place of business).
b. If known to the parties that identified goods of the sale are somewhere else, then that is place of delivery.
c. NOTE: Another example of UCC being flexible
vi. UCC 2-309 – Absence of Specific Time Provisions; Notice of Termination
1. If time of shipment/delivery terms not specified, then we use a reasonable time (what else lol)
2. K of successive performances for indefinite duration, it is valid for a reasonable time, and can be terminated at any point by either party (unless otherwise specified)
a. Basically, we do NOT want to bind parties FOREVER, without giving either party the option to leave at some point
g. Agreement to Agree (revisited in “Gap Filling”)
i. Empro Mfg v. Ball-Co – SOLD THE BUSINESS TO SOMEONE ELSE CASE

1. Court: This was NOT binding.  It is “setting the stage for negotiations on details. Sometimes the details are ironed out, sometimes not.”
2. Generally, how can we tell if a letter of intent assess is a binding K, or mere agreement to agree (A2A)?
a. Limiting terminology? (“subject to”, etc)
b. Express disclaimer (“This is not an agreement”)
c. Overall text and structure of the letter… context matters!
h. Advertisements
i. A large majority of the time, advertisements are NOT offers.  They are solicitation for bids, inviting offers from customers.
ii. UNLESS – the advertisement is “clear, definite, explicit, leaves nothing open for negotiation”, with commitment and inviting action
iii. Seems like a higher standard that “reasonability” of regular offers. This ties into R26: viewer of ad should have reason to know that company does not intend to conclude deal without further manifestation.
1. Leondard v. Pepsico – HARRIER JET CASE

a. (Aside from humorous context) There was no specificity about how to redeem the points, etc
b. Advertisement = NOT an offer
c. NOTE: Pepsi Points catalog is NOT an offer, either. It is a solicitation for bids, inviting customers to make offers with their Pepsi Points.
2. Lefkowitz – FUR COAT CASE

a. This advertisement IS an OFFER.
b. He clearly defined how, where, when, etc to redeem the offer for the $1 fur coat
3. Harris v. Time – FREE WATCH OPEN ENVELOPE CASE

a. “Open this envelope, and you will receive a free watch” (rest of text was purposely hidden by envelope skin, to trick the recipient)
b. This seems like a clear, definite ad: Why was it NOT an OFFER?
i. NOT reasonable for person to think they will receive a watch simply by opening an envelope (Think R26… P could not reasonably think that opening envelope would conclude deal)
ii. Aside from K discussion, Court is upset that a person who wasted 30 seconds opening an envelope is bringing a lawsuit.
i. Another example: Online Store Errors
i. Anthropologie $20 Error, Best Buy Web Site Price Errors
1. Why are these huge errors NOT enforceable??
a. NOT offers.  The buyer sends the offer by asking to buy the product, and the web site accepts by beginning to render performance/promise.
b. Even if it were an offer, the reasonable person would NOT think that those web sites would be seriously selling at such a steep discount.
c. When web sites (like El-Al, Delta, etc) honor bad price mistakes, it is because of PR, not legal enforceability.
C. Termination of Offers/Revocation
a. Revocation (Offeror)
i. Revocation is possible up until the time of acceptance
ii. If offeree knows or should know that the offer has been revoked, it is TOO LATE to accept
1. ZE: Courts don’t get caught up in a matter of seconds… you can’t scream “REVOKE!” right when the offeree is about to accept
iii. RESTATEMENT 42/43 – Revocation by Direct/Indirect Communication From Offeror Received by Offeree
1. Offeree’s power of acceptance is TERMINATED when:
a. Offeror provides offeree with manifestation of an intent to NOT enter into the proposed K
b. Offeror takes definite action inconsistent with an intention to enter into the proposed K, and offeree acquires reliable info about this.
i. EX: Offeree finds out offeror sold house to someone else. (See Dickinson v. Dodds below)
b. Power of Acceptance (Offeree)
i. RESTATEMENT 35 – Offeree’s Power of Acceptance
1. An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by accepting offer… unless power is terminated by way of R36.
ii. RESTATEMENT 36 – Methods of Termination of Power of Acceptance
1. Offeree’s power of acceptance can be terminated by:
a. Rejection or counter-offer by offeree, OR
b. Lapse of time, OR
c. Revocation by the offeror, OR
d. Death or incapacity by offeror/offeree, OR
e. Not meeting any conditions required for acceptance expressly stipulated in the offer (makes sense)
c. Option Contract
i. RESTATEMENT 25 – Option Contracts
1. Option K = promise which meets the requirements for the formation of a K and limits the promisor’s power to revoke an offer.
2. Option K REQUIRES consideration
a. Offeree must give something up to keep Option K alive…
b. “I will keep this option open until Friday 9am, if you give me $1”.. this IS OPTION K
c. “I will keep this option open until Friday 9am”… this is a nudum pactum, not binding… offeror CAN REVOKE before Friday 9am
d. See Dickinson v. Dodds

ii. BUT – Consideration ONLY necessary when Option K is creating a NEW “mini-K” that offer cannot be revoked
1. NO consideration necessary for Option K when Option is provided in a pre-existing K
2. EX: A tenant has in his 2013 lease that he has option to renew his lease for 2014.  No consideration is needed to have option to renew, because it is a term in a pre-existing agreement.
iii. PN: Think of Option K being like a mini-K to keep the main offer open… it needs consideration like any other K!
d. Dickinson v. Dodds – REVOKING HOUSE SALE THRU GRAPEVINE
i. Seller offers to sell house to Buyer, mentioning details, price terms, etc. Says he will leave offer open until Friday 9am.  Seller does not require buyer to leave deposit to keep offer open.
1. This is merely a nudum pactum, NOT OPTION K – buyer not giving anything up.
ii. Seller sells house to someone else before Friday 9am.  Buyer hears about it from his attorney.
1. Seller: actions inconsistent with entering into K with Buyer (R43)
2. Buyer: finds out indirectly from indirect source (R43), LOSES POWER OF ACCEPTANCE
3. Buyer arg: I have until Fri 9am!

a. NO! Option K was not supported by consideration!

D. Acceptance with Varying Terms/Mirror Image Rule; Mailbox Rule; Acceptance by Performance; Acceptance by Silence and “Unilateral” Contracts
a. FOUR POSSIBLE VARIATIONS OF “ACCEPTANCE”
i. Acceptance (done deal)
ii. Conditional acceptance (= counter-offer)
iii. Acceptance + gratuitous request
1. This is acceptance, K formed.  Additional items is up to the offeror
iv. Acceptance + additional offer
1. This is acceptance, K formed. Offer back to buy for additional items is separate.
v. FQ: To decide between conditional acceptance and acceptance+grat req, would the offeree accept without those items?
b. Mirror Image Rule
i. To accept an offer successfully, it has to mirror the offer EXACTLY.
c. Ardente v. Horan – NEWPORT MANSION FURNITURE CASE
i. Buyer sends $20,000 deposit to seller to secure sale of mansion along with a letter asking if certain furniture is included.
ii. FQ: Are these furniture items default included by real estate in general, making this just a grat req?
iii. Court: This is conditional acceptance, NOT K. Why?
1. Furniture is not assumed as part of the house – it is a material item and the Buyer clearly expressed interest in it.
2. Strong language used: “we are confirming that these items are included”
iv. This is a judgment call, depending on the specific language of the Buyer’s letter, and the nature of the items requested.
1. Is the extra item a reasonable thing to make conditional?
a. EX: You would not accept a car conditional on the air freshener being included
2. Does the Buyer’s letter indicate that they are accepting the original offer?
a. EX: “This acceptance assumes…” vs. “we are wondering if this is included…”
d. Acceptance by Performance
i. RESTATEMENT 54 – Acceptance by Performance, Necessity of Notification to Offeror
1. Where an offer invites acceptance by performance, no notification is necessary make acceptance effective… UNLESS the offer requires notification.
2. BUT – If the offeree has reason to know that offeror has no reasonable way of finding out about offeree’s acceptance with reasonable promptness and certainty, the contractual duty of the offeror is discharged… UNLESS:
a. Offeree reasonably tries to notify the offeror
b. The offeror actually does learn about it in a reasonable time
c. The offer actually indicates that notification is not necessary
ii. RESTATEMENT 32 – Invitation of Promise or Performance
1. In case of doubt if offer requires promise or performance, the offeree can promise or render performance, either one.
iii. White v. Corlies & Tifft – CUSTOM WOOD OFFICE CASE
1. Vague letter for offeror: “Upon an agreement… you can begin [work] at once”… does this mean they have an agreement?
2. Offeree began performance, bought wood to work on the project… Offeror revoked.
3. Court: The note was NOT an agreement.  It was asking for an agreement. Offeror had no way of knowing of offeree’s acceptance, still had to power to revoke.
4. Also, even if it were an offer, it was arguably not beginning performance, because it was standard wood and not custom for this project.
iv. RESTATEMENT 45 – Option Contract Created by Part Performance or Tender
1. When an offer invites acceptance by performance, (and does not invite a promise to be made), an option K is formed when the offeree tenders beginning of performance
a. PN: Think of this as the consideration by the offeree… the thing the offeree gave up to keep Option K alive
2. Offeror’s duty of performance under any Option K so created is conditional on completion or tender of the invited performance
a. In acceptance by performance:
b. Beginning performance = keeps offer alive
i. TOO LATE FOR OFFEROR TO REVOKE!
c. Completing performance = acceptance
v. Carlill v. Carbolic Smoke Ball

1. Carlill buying Carbolic Smoke Ball with intent to use = beginning to render performance, keeping Option K alive.  Carbolic cannot revoke at this point.
2. Court: this offer does not require notification of beginning performance, indicated by the ad as a whole.
e. Mailbox Rule
i. The K is concluded when the acceptance letter is mailed.
ii. Why? Because an offeree does not know when an offeror receives the mail, so no way of knowing about acceptance.
iii. EXCEPTION: Mailbox rule does NOT apply when it is improperly mailed (ex: wrong zip code)… in this case, assent is effective upon receipt (assuming it was received later than reasonable, because improper mailing)
f. Acceptance by Silence
i. RESTATEMENT 69(1)
1. Silence is acceptance when:
a. Offeree takes the benefit of items with reasonably opportunity to reject them and reason to know they were offered with the expectation of compensation
b. Offeror expressed or gave reason for offeree to know that inaction = acceptance
c. It is reasonable to think based on previous dealings that offeree should only notify offeror if he does NOT want them.
ii. Hobbs v. Massasoit Whip Co
1. It was established between the Buyer and Seller than whenever Seller has leather according to the criteria, he sends them to Buyer, and gets paid.
2. Buyer sends them to Seller, and Seller never tells Buyer he does not want this time.  Never sends them back after a while, and they get destroyed.
3. Court: Buyer accepted by silence. Why?
a. Buyer had reasonable opportunity to reject 
b. Prior dealings make this reasonable
c. Buyer had reason to know compensation was expected
g. Unilateral vs. Bilateral Contracts (EE)
i. Bilateral K – acceptance happens separate from consideration
1. EX: I promise to sell you my house if you promise to give me $2 million
2. EX: I promise to sell you my house if you promise to give me $2 million – but you must stand outside in our underwear.
a. This is still bilateral, because underwear is just a way of showing assent – not performing the actual K (paying $2 million)
ii. Unilateral K – acceptance = consideration
1. EX: I promise to sell you my house if you come to my office before 9am and give me $2 million cash.
a. This is unilateral, because the performance to manifest assent is the performance of the actual K (doing the consideration at the time of formation)
b. Act of acceptance = complete performance
c. It is called “unilateral” because at time of formation, only one party has an obligation.
E. Formation - E-Commerce & Mutual Assent
a. ZE: R69 (Silence by Acceptance rule) has been eroded by e-commerce.
b. ZE: Challenges for e-commerce:
i. E-Commerce: has an extra layer
1. Layer 1: $ for goods/services
2. Layer 2 (e-commerce): Sign this K to receive the goods/services
3. Most people do not even know Layer 2 exists.
ii. Reasonable expectations of what is in K is almost more important than what is actually in the K 
1. Because we know nobody reads the form Ks!!
2. Consumer must be on inquiry notice of form Ks (because they are so common now…)
a. What is reasonable? How do we determine?
iii. Consumer see terms after the deal is already made
1. Is this fair? Does consumer have opportunity to reject?
c. Restatement 211 – Standardized Agreements
i. If the signer reasonably believes this K is like other Ks, the signer adopts the K
ii. Interpret the K to treat everyone the same way
iii. If the drafter has reason to know that the signer would NOT consent if the signer knew of a certain term, that particular term is thrown out
1. EX: If there were a term somewhere in the iTunes agreement to sell your soul.
d. Types of Terms (Wraps)
i. Box-Top – Outside of the box, you can see terms before opening it
1. EX: “By opening this box you are agreeing to _____”
ii. Shrink-wrap – Inside of the box after you open it
iii. Click-wrap – Requires user to click “I Agree” before going forward
iv. Browse-wrap – User does NOT affirmatively, unambiguously express assent
1. Courts are concerned with enforceability of browse-wrap
e. Types of Notice
i. Actual Notice – actual express notice that K exists
ii. Inquiry Notice – person SHOULD be on notice that K exists
iii. Constructive Notice
f. Specht v. Netscape – FIND THE TERMS YOURSELF CASE
i. “Please review and agree to the terms of the Netscape license agreement before downloading...”
ii. Consumer had to scroll down and find the hyperlink.
iii. Browse-wrap – NO affirmative assent to terms
iv. Court: In this case, just reference to the existence of terms is NOT SUFFICIENT to place consumer on inquiry notice of the terms
1. Reasonable person would NOT have known of the existence of the license terms
g. Register.com v. Verio – ROBOT QUERY WEB SITE DATA CASE
i. Verio had auto-software bots that queried Register.com WHOIS database several times each day
ii. Verio never had chance to reject Register’s terms until it was too late
iii. Court: Verio KNEW of Register’s terms after the first time – they had notice of terms (therefore assented), because they ran several queries per day (performed)
1. Court uses Apple Cart analogy: you take an apple from a cart, you did not know it was 50 cents… after the first time, you now know it is 50 cents… cannot claim did not know.
a. Verio arg: maybe the terms changed.  We repeatedly rejected them, we never manifested assent. Knowing of terms is NOT accepting them
iv. Question: Is Verio responsible for what it’s robot agent should have known? Or should Register know it is dealing with a robot who does not read Ks?
1. Answer: Verio is responsible for what agent “knows”
F. Gap-Filling - Interpreting Ambiguous and Vague Terms

a. When there are vague or ambiguous terms:
i. Did BOTH parties subjectively attach the same meaning (“subjective understanding”)?
b. Methods/Analysis of Gap-Filling
i. RESTATEMENT 201 – Whose Meaning Prevails

1. (2) Parties attached two different meanings, we use ONE of the party’s meanings IF (a)(b) that party did not know of another meaning, and the other party knew, or should have known the meaning attached by the first party

2. (3) Except for R201(2), a party cannot be bound by another party’s meaning, even if that results in NO mutual assent
ii. RESTAEMENT 202 – Rules in Aid of Interpretation

1. …principal purpose of the parties (if ascertainable) is given great weight
2. Writing is interpreted as a whole, and all the writings of the same transaction are interpreted together
a. Think “Express Terms”
3. Unless a different intention is manifested:
a. Where language has a generally prevailing meaning, we use that meaning
i. EX: Mile = 5,280 feet
b. Technical terms and words of art are given their technical meaning when used within their technical field
i. EX: Mile in BOATING = nautical mile, different than 5,280 feet
ii. Think “Usage of Trade”
4. If agreement involves repeated occasions for performance by either party, any course of performance without objection (with reasonable opportunity to object) is given great weight
a. Think “Course of Performance”
5. Wherever reasonable, parties’ manifest intentions are interpreted as consistent with each other, and any relevant course of performance, course of dealing, or usage of trade
a. Very similar to UCC analysis
iii. RESTATEMENT 204 – Supplying an Omitted Essential Term

1. When parties have an agreement defined as a K, but have not agreed to an essential term, court supplies a term which is reasonable in the circumstances

a. NOTE: Very similar to UCC 204(3)
iv. UCC 1-205 – Course of Dealing and Usage of Trade

v. UCC 2-208 – Course of Performance or Practical Construction

1. Express Terms
2. Course of Performance
3. Course of Dealing
4. Usage of Trade
vi. Framework of Gap-Filling:
1. Is there a vague/ambiguous term?
2. Did BOTH parties subjectively attach the same meaning? (“subjective understanding”)
3. If no subjective understanding, did ONE party have reason to know of the OTHER party’s interpretation?
4. Look to the objective meaning
a. Express terms, course of perf, course of deal, usage of trade
c. Raffles v. Wichelhaus – PEERLESS CASE
i. Ship coming “ex Peerless”
ii. Turns out, Peerless is a ship coming in October, and another in December…which one did they mean?
iii. Latent ambiguity – Ambiguity not realized until AFTER formation (like when the second Peerless came)
iv. Did D want to get out of a bad deal (cotton prices dropped in the mean time), OR did D actually have a different meaning for “Peerless”?
v. There cannot be a K, unless one of the parties should have been aware of the other’s understanding

d. Oswald v. Allen – SWISS COINS CASE 

i. FQ: At time of formation, should Mrs. Allen have known of Oswald’s interpretation? (R201(2), Raffles Rule)

1. Value of coins is used as a factor for determining reasonableness
2. EX: If he offered her double of the value for one collection, it is reasonable for Mrs. Allen to confirm that he is buying one collection, not two.
ii. Court: NO K – no basis for choosing one meaning over the other
e. Weinberg v. Edelstein – SKIRT/BLOUSE DRESS CASE
i. FQ: At time of formation, should Weinberg have known that matching skirt-blouse combination = dress?

ii. Court looked at Usage of Trade: analyzed industry definition of “dress” – most important factor
1. Express Terms did not help, not much prior Course of Performance/Dealing
2. Court: Two-piece combo IS a dress, IF it is designed to be worn together, and is sold through the supply chain as a single unit for a single price
f. Frigaliment Importing v. BNS Int’l Sales – CHICKEN CASE
i. FQ: Should P have known of D’s broad definition of chicken?

ii. Express terms: does not include definition of type of chicken 
iii. Course of dealing: D claims that P told them “any type” of chicken
iv. Course of performance: They had 2 shipments, how come P did not stop the second one after the first one was wrong?
v. Usage of trade: D brought witnesses from chicken industry, and definitions from FDA, etc
vi. Court uses these steps to see whose subjective meaning fell more closely with the objective meaning of chicken
vii. Burden is on P to specify type of chicken – narrow definition is important to P (broad definition is default, therefore P must specify)
G. Gap-Filling – Agreements to Agree, Illusory Promises

a. Sun Printing v. Remington Paper – CANADA PAPER CASE
i. FQ: Did the parties intend to be bound, despite vagueness in “agreement to agree” on price term (CEPC controlling price in case of no price agreement)?

1. P arg: We agreed that CEPC sets price in lack of agreement
2. D arg: It was a nudum pactum to negotiate, nothing more
ii. Cardozo: (supports D) By “agreeing to agree,” the parties’ intend to have NO K unless price is agreed upon – UCC 2-305(4), R33 support this

1. UCC 2-305(4) – if parties’ said NO K with lack of agreement on price, then no agreement
2. R33(3) (Certainty) – Terms left open can be used to show that maybe intent was not be bound
iii. Crane: (supports P) If both parties intended to be bound, we should do the best we can to fill the gap reasonably – UCC 2-204(3)

1. UCC 2-204(3) – can still be a binding K, even if one or more terms are left open
iv. Is the gap TOO large to fill?
1. ZE: We can look at CEPC rate previously to determine how big the gap is
a. Was CEPC very stable, making it unnecessary for extra terms
b. Was CEPC very volatile, making it necessary for extra terms to clarify?
b. Wood v. Lucy Lady Duff-Gordon – FASHIONISTA SALES REP CASE
i. FQ: Did the parties intend to be bound, even though writing was not entirely specific as to the obligations?

ii. Cardozo: YES – the writing as a whole as “instinct with obligation”
1. Basically, they would not have sat down to iron it out if they did not want to agree
2. Acceptance of exclusive sales agency is an assumption of duty to use reasonable effort
3. In determining the intention of the parties, the existence promise HAS value – it enforces conclusion that P had SOME duties

c. FOUR Categories of Interpretation

i. Implied in Fact: Terms that parties actually (even if it is implicitly) agreed to
ii. Implied in Law: Terms legally imposable on parties without their consent
iii. Default Rules: Legal rules the parties may avoid by express clause (aka “contracting around”)
iv. Immutable Rules: May NOT be varied by consent, and will OVERRIDE any express clauses to the contrary
H. Form Contracts, or “Contracts of Adhesion”

a. “They are so often written by ONE of the parties, and UNREAD by the OTHER party” Casebook pg. 418
b. In Form Adhesion Ks, we have to look at the fundamental fairness of the terms (in CCL, Forum Selection Clause) – look at drafter’s intentions:
i. Did party mean to act to discourage legitimate claims?
ii. Did party act in bad faith?
iii. Did party use fraud/overreaching to obtain consumer’s access to the clause?
iv. Did consumer have sufficient notice to reject the K?
c. Carnival Cruise Lines v. Shute
i. Court: Forum Selection is FAIR
1. CCL protecting itself from P forum-shopping
2. CCL benefits from knowing ex ante where disputes will be heard
3. Consumers benefit, because CCL does not have to pass over the high legal cost
ii. K term “no refunds” was given to consumer after it lost its opportunity to reject… how is this fair?
1. Majority: this clause is non-enforceable (because consumer did not agree to it with opportunity to reject)… therefore, not too late for refund
2. Dissent: the consumer is not a lawyer! They see “no refunds” and they assume it is binding!
iii. NOTE: In this case, mailed ticket with new terms = counter-offer… boarding the ship = acceptance
d. Caspi v. Microsoft Network
i. P had opportunity to scroll and read K after signing up
ii. P required to click “I Agree” before proceeding

iii. No charges incurred until after consumer clicks “I agree”
iv. P arg: no adequate notice of forum selection clause
v. D arg:
1. in absence of fraud, party is bound by K if read or not
2. sign-up process gives ample opportunity to review/reject the K
vi. Court: YES K (yes forum selection clause)
1. Ps must have known they were entering into a K
2. Would be dangerous to allow consumers to accept K, and then reject certain provisions/whole K ex post
I. Battle of the Forms (BOF) – Which Terms Did Parties Agree?

a. FQ for BOF: Which terms did the parties agree to?

i. Do the terms come before or after assent?
ii. If after, do they ATTACH or DETACH from the K?

iii. ZE EX: Manufacturer (M) and Vendor (V) come to terms on a deal
1. M sends V confirmation along with M’s standard “terms and conditions” stating 5-day payment term
2. V sends M confirmation with V’s standard “terms and conditions” stating 30-day payment term
3. UCC 2-207 BOF Rule prevents V’s terms from controlling just because it is the most recent one
b. UCC tries very hard to find a binding K, to keep parties from escaping a bad deal
c. Analysis of Battle of the Forms:
i. Did both parties behave like they intend to form a K?

ii. If so, then there is a K, even if writing does not indicate a K?

1. Actions speak louder than words!

iii. Jurisdictions use UCC 2-207 persuasively when the transaction looks like BOF (even when not sale of goods)

d. UCC 2-207 – Additional Terms in Acceptance

i. UCC does NOT follow Mirror-Image Rule
ii. (1) A definite expression of acceptance sent within a reasonable time is acceptance even though it states terms additional to or different from those offered, UNLESS acceptance is expressly made conditional on assent to new/different terms

1. This is inconsistent with Mirror-Image Rule
iii. (2) The additional terms are considered proposals for additions to the K – this becomes part of the K, UNLESS

1. Offer expressly limits acceptance to the terms, OR
2. New/additional terms materially alter the K, OR
a. EX: Disclaimer of warranty is ALWAYS a material alteration
3. Notification of objection to the terms has already been given, or is given within a reasonable time after notice is received
iv. (3) Parties’ conduct showing existence of a K can sufficiently show binding K even if parties’ writing does not show K
1. Basically, did both parties behave like they intend to form a K?

2. In this case: K = express written terms to which parties agree for sure + supplementary terms incorporated under any other parts of the UCC
e. Step-Saver Data Systems v. Wyse
i. TSL sent terms to SS in box-top license (including disclaimer of warranty) that differed materially from what they spoke about on the phone
ii. SS calls TSL to place an order = Offer

iii. TSL accepts order, promises to ship goods promptly = Acceptance (UCC 204(3))

1. As per UCC 204(3), parties clearly intended to K at this point
iv. Court: Box-top license = written confirmation under UCC 2-207

1. TSL arg: new terms = counter-offer, opening box = acceptance
2. Court rejects ^ argument
v. Court: When a disclaimer is not expressed until AFTER the K is formed, UCC 2-207 governs the interpretation
vi. Court: TSL’s box-top license is just “one more form in the BOF” and parties did not intend for that to be final expression of deal

f. ProCD v. Zeidenberg – SOFTWARE ARBITRAGE SCAM CASE
i. Judge Easterbook – 7th Circuit
ii. Shrink-wrap license, with reasonable opportunity to reject
1. Box with notice of terms inside = OFFER

2. Z using software without returning = ACCEPTANCE

iii. Court: Z had reasonable opportunity to reject, and did not
1. Court cites UCC 2-602 – acceptance = failing to make effective rejection after opportunity to inspect terms
2. Impractical in business to have all terms provided before payment
g. Hill v. Gateway 2000 – COMPUTER 30 DAY RETURN CASE
i. Judge Easterbrook – 7th Circuit
ii. Hills ordering computer = Offer

iii. Gateway ships computer with terms = Conditional acceptance

iv. Hills failing to reject after 30 days = Acceptance

v. Court: Hills should have been on inquiry notice that would be terms
1. Otherwise, companies would be required to list all terms and conditions on the phone during order process! Customer should be happy they have opportunity to read terms when they want
h. Klocek v. Gateway – COMPUTER 5 DAY RETURN CASE
i. Judge Vratil – District of Kansas
ii. This ruling rejects Hill v. G2000, ProCD v. Z (7th Cir Easterbrook)
1. Easterbrook 7th Cir: Uses UCC 2-207 BOF analysis
2. Vratil: NOT BOF – only one form! That’s not a battle!

a. Because P is NOT a merchant, additional terms in shrink-wrap are NOT in K, unless P expressly agrees
b. Therefore, NO K - P never agreed to additional terms

J. Parol Evidence Rule (P.E.R.)

a. FQ: Does parties’ negotiations COMPLETELY overlap with written K? Or just partial overlap?

b. ** Important ** Definitions of Parol/Extrinsic Evidence
i. Parol = BARRED as evidence
1. Parol evidence is a subset of extrinsic evidence
ii. Extrinsic = outside evidence, whether barred or not
1. BAD: “The parol evidence was barred”
2. GOOD: “The extrinsic evidence was parol”
c. Requirements for P.E.R. to apply:
i. Written K, AND

ii. Intended as FULL memorialization of the deal (all material terms are covered)

1. How do we know parties included all material terms?

2. Compare what we expect parties to include vs. what they did include
a. ZE Car Sale example: We expect parties to include 4 terms, and they only included 3… then they must have left out a material term

3. ZE: P.E.R. places burden on parties to memorialize material terms
d. Types of Integration

i. Partial integration = intended to be FINAL, but does NOT include all details – only contradicting evidence is parol
ii. Complete integration = intended to EXCLUSIVE, including ALL details – ALL extrinsic evidence is parol
1. Integration clause is common way to do this

2. If no integration clause, did parties intend to integrate?

iii. RESTATEMENT 209 – Integrated Agreements
1. (3) If K reasonably appears to be complete agreement, it is presumed to be completely integrated, UNLESS other evidence shows that the writing is NOT intended to be complete

a. PN: Isn’t this circular? Look at R210?

iv. RESTATEMENT 210 – Completely and Partially Integrated Agreements
1. (3) Court determines if integration is complete/partial PRELIMINARY to determination of interpretation or application of P.E.R.

v. UCC 2-202 – Final Written Expression: Parol or Extrinsic Evidence
1. If writing is intended to be final expression (not necessary comp int), then extrinsic evidence cannot contradict term in written agreement
a. Additional or supplemental evidence ALLOWED (not contradicting), UNLESS completely integrated (which allows NOTHING)

e. Thompson v. Libbey – WINTER LOGS WARRANTY CASE
i. P arg: There is supposed to be a warranty on the quality of logs!

ii. FQ: Did parties intend to complete integrate, leaving out warranty term?
1. If warranty NOT expected, this K is completely integrated
2. If warranty expected, this K is partially integrated
a. Basically, if term is unexpected, cannot expect parties to write down every remote possible term…only expected ones

iii. Court: if K looks on its face to be intended as a complete integration, then it is complete integration

f. Brown v. Oliver – HOTEL FURNITURE HEIST CASE
i. FQ: Did parties intend to embody entire transaction in one document?
ii. To find parties’ intent to completely integrate, we ask: what do we expect parties to include (like ZE Car Sale Example) in the scope of negotiations?
1. If personal property IS NOT part of negotiations, then evidence is parol
2. If personal property IS part of negotiation, then evidence is allowed
3. Court: Evidence IS allowed
a. Written instrument did NOT by itself conclusively establish whether parties intended to exclude EVERYTHING besides for real estate transaction
g. Pacific Gas v. GW Thomas Drayage
i. Case is about vague term in K regarding indemnification over property damage including P’s damage or not

ii. CJ Traynor talks about how words have no meaning on their own, blah blah blah, reference to primitive believe of inherent meaning of words…

iii. Court: Test for when extrinsic evidence is should be used is when the term is “reasonably susceptible” to another interpretation

iv. ZE: “reasonably susceptible” test is too low of a burden… this is a BAD opinion…

h. Trident Center v. Conn. General Life Insurance – BUILDING PROJECT LAW FIRM CASE
i. P basically blatantly trying to escape a bad deal, trying to show evidence that directly contradicts with written K (regarding undisputable technical rules for loan payment, etc)

ii. Kozinski basically bashed Pacific Gas ruling, and then at the very end, said that the Pacific Gas rule is the rule and allowed extrinsic evidence
1. “It may not be a wise rule, but it is a rule that binds us”
iii. ZE: This case is much easier than Pacific Gas! The term is not vague AT ALL, unlike Pacific Gas… Perhaps Kozinski had policy reason, was doing it as a wake-up call to the legislature

K. Statute of Frauds
a. SoF is an extension of P.E.R. – SoF is an evidentiary bar
b. RESTATEMENT 110 – Classes of Contracts Covered (by SoF)
i. Following classes of Ks subject to SoF – ONLY enforceable in writing (or applicable exception)
1. K of an executor or administrator to answer for a duty of his decedent (“executor-administrator provision”)
2. K to answer for the duty of another (“suretyship provision”)
3. K upon consideration of a marriage (“marriage provision”)
4. K for sale of an interest in land (“land K provision”)
5. K that is not to be performed within one year from the making thereof (“one-year provision”)
ii. Following classes of Ks governed by SoF of UCC

1. K for sale of goods > $500 (UCC 2-201)

2. K for sale of securities (UCC 8-319)

3. K for sale of personal property not otherwise covered, to the extent enforcement (by way of action or defense) > $5,000 in amount or value of remedy (UCC 1-206) 

c. RESTATEMENT 125 – Contract to Transfer, Buy or Pay for an Interest in Land
i. (1)(2) Promise to transfer or buy any interest in land is within SoF

ii. (3) When a transfer has already been made, the separate promise to pay is NOT in SoF, UNLESS part/whole payment is an interest in land

iii. (4) Most states have short-term/contracts to lease as NOT in SoF (usually for less than a year)

d. RESTATEMENT 129 – Action in Reliance; Specific Performance
i. K for interest in land may be specifically enforced, even if did not follow SoF, if it is found that the party reasonably relied on the K and injustice can be only be avoided by enforcing the K
e. RESTATEMENT 130 – Contract Not to Be Performed Within a Year
i. All promises that cannot be fully performed within a year are in SoF UNTIL one party completes performance
ii. When one party completes performance, SoF one-year provision does NOT prevent enforcement of other parties’ promises

f. Ohanian v. Avis Rental Car
i. Question: Is Ohanian’s K considered “to be performed within a year”?

ii. Answer: K that is terminable at the will of the party AGAINST whom it is being enforced, is NOT barred by the SoF, because it IS capable of being performed within a year
iii. Ohanian also argues that it was NOT a K in the first place – by signing a small relocation expense form, he did not reasonably think that he would be signing clause reversing oral agreement for “Just Cause”

g. Boone v. Coe – NOT Assigned Reading, In Slides
i. Court: P CANNOT recover for costs incurred by good faith reliance on an unenforceable SoF K

1. Narrow exceptions – promise before death, parol K to improve land, personal services K “quantum meruit” basis (reasonable sum, amount not stipulated)

2. PN: Is this consistent with R129?

L. Consideration: Bargains vs. Conditional Gifts
a. ZE: If doing the act is incidental to getting the reward, then conditional gift… not binding

b. RESTATEMENT 71 – Requirement for Exchange
i. A performance or return promise is supported by consideration if it is bargained for
ii. “Bargained for” = sought by promisor in exchange for his promise, AND is given by the promise in exchange for that promise

c. RESTATEMENT 24, Comment (b) – Proposal of Contingent Gift

i. Proposal of a gift is NOT an offer – need element of exchange.
d. ZE: Framework for analyzing consideration

i. Promisor focused: Did the promisor make the promise to INDUCE performance from promise?

ii. Promisee focused: Did the promisee do the return promise/performance in order to secure the benefit

1. Promisee was doing it anyway? NO CONSIDERATION

iii. Patented Eigen IIWI Test

1. Who is trying to figure out “is It worth it to me”?

a. If neither party is asking this question… GIFT

b. If only the promisee is asking this question… CONDITIONAL GIFT

c. If BOTH parties are asking this question… CONSIDERATION

e. Johnson v. Otterbein Univ. – SCHOLARSHIP FUND CASE
i. Donation with direction on how to apply the money is conditional gift, NOT consideration
1. In this case, gift conditional on using it to pay off debt

2. This condition is also useless because money is money – does not make a difference if they are continuously trying to pay off debt anyway

f. Hamer v. Sidway – UNCLE DON’T DRINK CASE
i. Did Uncle the promise to induce nephew from refraining from vices?

ii. Did Nephew perform (avoid vices) to secure the benefit?

g. Kirksey v. Kirksey – KICKING AUNT OUT OF HOUSE CASE
i. Nephew invites widow aunt to come spend time at his house… he will give her job, land, etc

ii. After 2 years, Nephew kicked her out and made her live in house in the woods

h. Dahl v. HEM Pharma – FATIGUE MEDICINE AMPLIGEN TEST CASE
i. Upon completion of double-blind test, there is a binding K

ii. Promisor: Ds performing the experiment

iii. Promisee: Ps incurred detriment of being tested to secure benefit of year’s treatment of Ampligen; 

iv. ZE: Uncertainty of drug being effective does not change that there was consideration – patients performed to secure benefit of MAYBE getting the drug as a reward

M. Moral Consideration, Inadequate Consideration, Preexisting Duty Rule
a. If we do not have specific facts for the case, how do we know when someone is performing a DETRIMENT to secure a benefit?
i. ZE: Probabilistic analysis (ties into reasonableness)… to what % of the population with this be a detriment?

1. Crossing the street: 0-1%

2. Running a mile in less than 12 minutes: 50%

3. Running a marathon 99%

ii. When we have specific facts, facts TRUMPS prob analysis
b. RESTATEMENT 81 – Consideration as Motive or Inducing Cause
i. (1) The fact that what is bargained for does not of itself induce the making of a promise does NOT prevent it from being consideration for that promise

ii. (2) The fact that a promise does not of itself induce a performance or return promise does NOT prevent the performance or return promise from being consideration for that promise

iii. Basically, the thing being bargained for does not by itself have to induce the action – there could be ulterior motives

iv. Comment b – Immateriality of Motive or Cause
1. Promisor may have more than one motive… person furnishing consideration does not have to inquire into the promisor’s motives (unless both parties know that the purported consideration is mere pretense)… it can be incidental to other objectives.

c. RESTATEMENT 86 – Promise for Benefit Received
i. (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice

ii. (2) A promise is NOT binding (under 86(1)) IF:

1. (a) promisee conferred benefit as a gift, or for other reasons, the promisor has NOT been unjustly enriched

2. (b) To the extent that its value is disproportionate to the benefit

iii. Basically, if you are not preventing an injustice by not enforcing the promise, then it is not binding
d. Moore v. Elmer – FORTUNE TELLER CASE
i. Moore promises to pay Elmer if he dies by the time she predicts (Jan 1), AFTER she already made the prediction. (He actually died… estate refused to pay)

ii. Court: NO Consideration here.  Promise was made AFTER performance.  Therefore, performance could NOT have been done to secure the benefit

1. Hypo: Contingency Fortune Teller – “I charge you $ only if I’m right… if you die according to my predictions, you pay me $... otherwise, you don’t pay anything”

a. This Hypo IS Consideration – she did the fortune telling to secure the benefit.  She is working on commission…

e. Mills v. Wyman – SICK 25-YEAR-OLD SON CASE
i. Dad promises to pay the guy that helped his son get back to health overseas

ii. Son left house many years before, 25 years old, not really part of the household

iii. Dad’s promise to caregiver: NO consideration
1. Promise was made AFTER performance

2. Caregiver’s help to son was NOT done to secure benefit from father (like Moore v. Elmer above)

iv. Court also mentions moral obligation = consideration (in the form of an implied promise):
1. Paying for child necessities, education = implied promise
2. Once the child grows up to adulthood, it is NOT an implied promise that necessities and education are paid for, like when he was a child

3. If an infant grows up and tells his parents he will reimburse them for raising him, this is NOT binding. Parents raised the child for moral benefit, not economic benefit. 
f. Stilk v. Myrck – SAILOR DESERT SHIP CASE
i. After 2 sailors quit the ship, the rest of the crew demanded more money because they are working more.  Captain promised them each a raise if they did not find replacements.  They did NOT find replacements

ii. Captain’s promise – NO Consideration
iii. Sailors assumed the risk of other sailors deserting… it is foreseeable and comes with the job

1. Court: If Captain capriciously fired the other sailors, this would be a different story, because that is not foreseeable

iv. Because this is foreseeable, there is no additional detriment – they are on the ship to work, and they are still on the ship to work

g. Alaska Packers Ass’n v. Domenico – CATCHING FISH BY COMMISSION CASE
i. Original deal for fisherman to go to Alaska had $50 fixed salary PLUS a variable 2 cents/salmon component

ii. Fisherman arg: the nets are defective, thereby erasing our ability to get commission pay – demanding $100 salary to make up for the lack of commission as a result of bad nets

1. This is DIFFERENT from Stilk v. Myrck – Fisherman here were not assuming the risk of bad nets, they were relying on good nets as part of their salary

iii. Holding: Dispute of fact – nets are NOT definitely defective

1. Hypo: If the nets were found to be defective, there probably would be consideration
N. Promissory Estoppel as Substitute for Consideration, Breach of K
a. FQ for PE: Would the promise reasonably induce performance?
b. PE designed to prevent injustice to people who relied on a promise to their detriment (even if there is no consideration, breach of K)

c. Damages: Enough to prevent injustice

i. Pay back costs incurred in reliance of promises

ii. NOT potential profits (Goodman v. Dicker, below)

1. Why? Because NOT REASONABLE to rely on future profits

iii. ZE: Opportunity Cost NOT usually included in PE

d. Gilmore, Death of K: PE and Consideration cannot coexist… it will lead to death of K

e. RESTATEMENT 90 – Promise Reasonably Inducing Action or Forbearance
i. (1) A promise that is expected by the promisor to induce action by promisee or third party, and actually DOES induce action, is binding if injustice can be ONLY avoided be enforcing the promise
ii. (2) EXCEPTION to 90(1): charitable subscription, or marriage settlement – do NOT need to show promise induced performance

f. Ricketts v. Scothorn – GRANDDAUGHTER QUIT JOB CASE
i. Grandfather offers granddaughter $2,000 because he does not want her to work… she does NOT have to quit her job to have the money.

ii. Granddaughter quit anyway, executor refused to pay her $

iii. NO consideration – granddaughter did not have to quit to secure the $

iv. YES PE - granddaughter relied on promise to her detriment.

1. She would not have quit her job if she did not have a promise for $2,000

g. Allegheny College v. NCCBJ – CHRISTIAN SCHOLARSHIP FUND CASE
i. Donor promises $5,000 subscription to College to be paid 30 days after her death, on the condition that it is used for Scholarship Fund in her name to fund students studying to go to ministry

ii. Company receives $1,000 on account as initial deposit.

iii. Donor repudiated her promise.  After 30 days after death passed, School brought action for balance of the promise

iv. Majority (Cardozo): bilateral K here: mutual promises!
1. YES Consideration – duty assumed by College/personal longing of donor to commemorate the name of the donor is sufficient enough to be consideration for subscriptions like this

2. Cardozo uses IIWI Test: BOTH parties asked IIWI – therefore, consideration
v. Dissent: NO Consideration – it is a conditional gift!
1. If you say it is an offer, it must be a unilateral K – because it is completed upon performance of the college to set up fund… but the offer was NEVER made because the $ was never paid

vi. PN: Not sure exactly why this is in PE chapter

h.  Goodman v. Dicker – RADIO FRANCHISE CASE
i. Franchisor told franchisees that they would get the approval to sell the radios… then franchisors later on told them that they would NOT get approval 

ii. Franchisees already invested money into the project based on franchisor’s assurance

iii. Franchisor arg: NO DUTY – even if we DID grant franchise, it was terminable at will anyway, based on terms of K

iv. Court: YES PE – franchisees acted to their detriment based on promise by franchisor
1. Franchisor owes just the costs incurred on the promise… NOT loss of potential profits

i. Hoffman v. Red Owl – STORE MANAGER SOLD BUSINESS CASE
i. Red Owl agreed to build store, stock with merchandise, with $18,000 investment from Hoffman – Hoffman would run the store

ii. Hoffman sold family business, moved houses, bought the site of the future Red Owl store, got job at another store to learn the business

iii. Red Owl then told him that they are not going to do the store, based on a technicality about the father in law’s stake in the business

iv. FQ: Would Red Owl’s statements to Hoffman reasonably induce performance?
1. Court: YES PE
a. Red Owl told Hoffman he would have store if he met conditions… Hoffman met the conditions

v. NOTE: D arg: NOT an offer – did not specify size, cost, design, etc

1. Whether there was an OFFER is IRRELEVANT
2. ONLY QUESTION IN PE is “REASONABLE INDUCEMENT”
O. Duty of Good Faith, Implied Warranties
a. Duty of Good Faith: implied by LAW, IMMUTABLE rule
b. RESTATEMENT 205, UCC 1-203 – Duty of Good Faith and Fair Dealing
i. Every K imposes upon each a party a duty of good faith and fair dealing in its performance and enforcement

c. UCC 2-314, UCC 2-315 – Warranty of Merchantability, Fitness
i. Warranty of Merchantability (2-314): Fitness for the ordinary purpose for the goods

1. Must be of reasonable quality within expected variations
2. FQ: “Acceptance in the trade without objection”

ii. Warranty of Fitness (2-315): Fitness for the particular purpose for the specific goods

1. This is narrower, more specific, and more precise

2. Where the seller has reason to know any particular purpose for which the goods are required

3. Implied warranty that the goods shall be fit for such a purpose

d. ZE: Do we place the burden on careful drafting, or not exploiting loopholes?
e. ZE Framework for Analysis of Good Faith

i. Which clause is implied by the K? (ex: reasonable efforts for profit)

ii. What did D to allegedly breach that clause? (ex: diverting business from variable rent property)

iii. Interpretation of when to apply Good Faith is function of:

1. What did parties agree to?

2. What SHOULD parties have written in K?

iv. How did parties allocate risk?

v. Did D circumnavigate its side of the risk?

f. Goldberg 168-05 v. Levy – PERCENTAGE RENT CASE #1
i. Landlord and tenant had agreement with variable rent component based on store’s sales… Tenant diverted sales to another store in the same town that sells similar stuff, to avoid paying % rent to landlord

ii. By including variable rent agreement, IMPLIED promise to do reasonable efforts to make a profit (Also mentioned in Lucy, Lady Duff Gordon)

1. By diverting business, tenant violated implied promise

iii. Therefore, BAD FAITH
iv. Questions to Consider:

1. Should landlord have reasonably known that tenant had store nearby?

2. Are external motives relevant (Great Depression occurred during time of lease)?

g. Mutual Life v. Tailored Woman – PERCENTAGE RENT CASE #2 ADDED FLOOR
i. Landlord (big NY building) and tenant (department store) had 2 leases

1. Main lease – first three floors... variable rent component
2. Fifth floor lease – Fifth floor… only fixed rent
ii. Tenant moved successful fur department to fifth floor, avoiding % rent (shut down a different department on fifth floor because it was not doing well)

iii. Majority: NO BAD FAITH
1. Tenant was merely exercising its rights

2. What distinguishes this case from Goldberg v. Levy?

a. More foreseeable that they would move the goods (it was ONE store with different floors!)

b. No restrictions to type of goods sold (landlord should have expressed this)

h. Stop & Shop v. Ganem – MOVED SUPERMARKET CASE
i. Tenant (supermarket) had variable rent component, if sales exceeded $3M… Lease had NO statement of purpose for the tenant… Tenant moved supermarket (land was not used for store anymore)

1. Lease does require good cash registers to record sales, financial statements from CPA, etc

ii. NO BAD FAITH
1. Fixed component of lease was HIGH

a. Landlord was NOT absorbing risk of low sales (tenant did not circumnavigate the risk unfairly)

b. Over 9 years, tenant paid variable rent % TWICE, because it did not reach minimum

i. POSNER (Choc Chip Cookie Case): 

i. Duty to NOT take advantage of gaps”
ii. NO duty to be nice to each other

iii. Provision invoked dishonestly to achieve a purpose contrary to purpose of K = BAD FAITH

P. Anticipatory Repudiation, Material Breach
a. Fundamental Questions:

i. When do actions or words by A relieve B’s future contractual obligation?

1. Did D render it impossible to perform?

a. EX: Marriage; lease; specific goods

2. Did D break an implied promise?

b. Note: Watch out for the Impossibility Dilemma

i. It may SEEM like the breaching party has made it impossible to perform when the time comes… but the party may have a chance to fix everything before the time comes
1. EX: repurchase specific goods to sell, divorce the wife before wedding date (this is extreme though, obviously), cancelling lease, etc
c. UCC 2-609 – Right to Adequate Assurance of Performance

i. When reasonable grounds for insecurity arise with respect to the performance of either party, the other party may in writing (?) demand adequate assurance of due performance
ii. The party, until receiving such assurance, may, if commercially reasonable, suspend any performance until getting assurance of performance
iii. Reasonableness for grounds for insecurity and adequacy of assurance = according to commercial standards

iv. Acceptance of any improper delivery or payment does NOT prejudice the aggrieved party’s right to demand adequate assurance of future performance
v. After receipt of a demand for assurance, failure to provide adequate assurance within a reasonable time (not exceeding 30 days) = repudiation of the K

vi. Basically, if find out the company you are selling to is not paying anybody ever, you can stop performance until they assure you that they are going to pay you.  Sometimes, verbal assurance not enough… (“Show me the money in the account, put it in escrow”)
d. UCC 2-610 – Anticipatory Repudiation

i. Anticipatory repudiation MUST be definite and unequivocal.  Mere request for change of the terms is NOT enough
e. UCC 2-611 – Retraction of Anticipatory Repudiation

i. If you fail to properly demand adequate assurance, and then withhold performance thinking that you properly demanded adequate assurance, then YOU might on the hook for breach of K

1. Basically: it is a GAMBLE. Make sure you properly demand assurance, or else you are breaching!
f. Effects of Repudiation
i. Non-breaching is absolved of obligation

ii. Non-breaching party may sue for damages

iii. Non-breaching party is obligated to mitigate losses

g. Material & Immaterial Breach
i. Material Breach: non-breaching party is OFF THE HOOK for the future of the K… it’s over

ii. Immaterial Breach: non-breaching party is STILL BOUND (ON THE HOOK) for the future of the K… breach was not material enough to cancel entire K

iii. How do we determine if a breach is MATERIAL or IMMATERIAL?
1. FQ: Do you reasonably think that the contract still lives after the breach?
2. Analogy to British Parliament:

a. material breach = you want Parliament out IMMEDIATELY, because what they did is unacceptable

b. immaterial breach = Parliament did not do exactly what you wanted, but you are still ok with having them in office

h. Albert Hochster v. Edgar De La Tour – Trip Assistant Case
i. Harrell v. Sea Colony, Inc – Vacation Home Price Increase Case
i. Basically, Harrell has to back out of deal to buy house in Sea Colony, because he has run into financial trouble.  The value of the house has actually gone up in the mean time, but Harrell just wants his $5,000 deposit back so he could move on with his life.

ii. Sea Colony, instead of giving deposit back and selling for a higher value to someone else, they try to keep the deposit claiming that Harrell anticipatorily repudiated.

iii. Sea Colony arg: we asked Harrell to pick an attorney’s office to meet to go over the contract, and he did not choose one… this is material breach

1. Court: this is NOT material breach… it is an incidental thing that kicks in after the entire condo is built
iv. NOTE: This case has a lot of moving parts, including Sea Colony outright forging Harrell’s cancellation request. 

v. Takeaway: Example of an IMMATERIAL BREACH, that a company is trying to use as a material breach to be off the hook and collect damages.
j. Scott v. Crown – Wheat Sale Grapevine Default Rumor Case
i. Seller finds out from his lawyer that his buyer has not been paying suppliers.  The seller calls them, asking for assurance, no response.  Buyer came to pick up the goods, seller said that there is a problem, need office to contact them regarding payment

ii. Court: Seller had defective demand for adequate assurance (therefore, seller breached, not buyer!!)… What was defective?
1. Oral demand (not in writing, as required by UCC 2-609)

2. Buyer insufficiently noticed of the demand

3. Content of demand was insufficient (“we need to speak to them”)

4. Demand for adequate assurances may NOT be used as a means of forcing a modification to the K

k. Lane Enterprises v. L.B. Foster – Bridge Steel Coating Case
i. Bridge builder (Foster) having problems with subcontractor (Lane) coating steel for a bridge.  Not coating according to specifications, etc.  They had contract for Part 1, which Lane could not do effectively.

ii. Foster owes lane 5% of the balance, and says it will not pay Lane unless Lane gives assurances that it will complete Part 2 (ZE: Is this material breach?)
1. Probably NOT material breach, because it is only 5% of the total payment. Also, it is probably proper demand for assurance.

iii. Lane says it won’t respond to the question unless Foster pays the balance (ZE: Is this anticipatory repudiation?)
iv. Cannot have

l. Shawn Kemp Problem
i. ZE’s Takeaways:

1. Hard to know “quantity” of performance expected by parties at time of formation

2. Hard to tell how much he already performed

3. Hard to tell to what extent the breach is curable

4. In situations like this, courts mostly focus on the elements that make sense on a case-by-case basis.
Q. Defenses to Contract – Improper Means
a. What are Defenses to K?
i. IMPORTANT: INDEPENDENT on question of formation
ii. Is the entire K invalidated, or should we “red line” (edit) a term because of a defect in:

1. The way in which the K was formed, or

2. The term itself, or

3. Either one or more of the parties themselves,

4. The state of mind of at least one of the parties at the time of contracting

b. Types of Defenses to K
i. Capacity (R12)

ii. Fraudulent Misrepresentation

iii. Duress (Physical, Economic)

iv. Undue Influence

v. Unconscionability

c. CAPACITY to K
i. RESTATEMENT 12 – Capacity to K
1. “Legal” to contract, UNLESS: under guardianship, underage (“infant”), mentally ill or defective, intoxicated
d. FRAUDULENET MISREPRESENTATION
i. RESTATEMENT 162 – Fraudulent or Material Misrepresentation
1. Misrepresentation is fraudulent, when the maker intends his assertion to INDUCE the party to manifest assent
a. (a) knows or believes that he assertion is not in accordance with the facts, OR
b. (b) does NOT have confidence that he states or implies the truth, OR
c. (c) knows that he does NOT have the basis that he state or implies of the assertion
2. A misrepresentation is material, if it would likely induce a reasonable person to manifest assent, OR if the maker KNOWS that it would likely induce the recipient to do so
ii. RESTATEMENT 168 – Reliance on Assertions of Opinion
1. Assertion of OPINION = expresses only a belief, without certainty, as to the existence of a fact, or expresses only a judgment as to quality, value, etc
a. BUT – look at Vokes, R169 below… opinion can be fact if unequal terms
iii. RESTATEMENT 169 – When Reliance on Opinion is Justified
1. To the extent that an assertion is one of opinion only, recipient is NOT justified relying on the opinion, UNLESS:
a. Reasonably believes that, as compared to himself, the person whose opinion is asserted has special skill, judgment, or objectivity
iv. NOTE: ZE: There Is a spectrum of untrusted to trusted experts
1. Sales people = LOW trust of opinion… doctors = HIGH trust of opinion
2. Realtor-Termite Example
a. Realtor to buyer: “to the best of my knowledge, this house is termite free”… turns out to be a ton of termites… should NOT have been trusted
i. Buyer could have gotten second opinion
ii. Realtor not a termite expert
iii. Realtor = salesman! Low Trust
b. Realtor to buyer: “this land is worth $35/acre”… CAN be trusted
i. Realtor is an expert on the value of land
ii. Second opinion would be to another realtor!
iii. It is reasonable to rely on realtor’s info for value of property
v. Vokes v. Arthur Murray – Old Lady Dance Case
1. Lady spends thousands of dollars on dance lessons, because dance instructors are telling her that she is really good, even though she sucks.
2. Court: A statement of OPINION from a party with superior knowledge, can be regarded as FACT if they parties are NOT dealing on equal terms
vi. Real Estate Riches Commercial
1. FQ: Is it reasonable to rely on statements made by the RER guy?
2. ZE: Key phrase… “it sounds incredible but it’s TRUE!”… this addresses viewers concern that it sounds incredible, and then denies it… furthers claim for fraudulent misrepresentation
vii. Psenicksa v. TCFFC – Borat Case
1. Circular problem – are bound by a contract waiving your right to sue for fraudulent misrepresentation, if you claim that you were fraudulently misrepresented into signing the K waiving your right to sue for fraudulent misrepresentation?
e. PHYSICAL DURESS
i. RESTATEMENT 174 – Physical Duress
1. If party is physically compelled by duress, to manifest assent (but does not intend to), then conduct is NOT effective as manifestation of assent
ii. EX: The Godfather (“either your signature or your brains will be on this paper”)
iii. Duress includes:
1. Forced to agree
2. By means of a wrongful threat
3. Precluding the exercise of free will 
f. ECONOMIC DURESS
i. Duress includes:
1. Forced to agree
2. By means of a wrongful threat
3. Precluding the exercise of free will 
ii. NOTE: Make sure to distinguish between HARD BARGAINING (by the more powerful party), and ECON DURESS
1. FQ: Did the party CREATE the duress, or it’s the duress a NATURAL result of the situation?
a. EX: You are the only water supplier on the island, charge $1,000/bottle… you did not create the fact that humans need water, it is a natural result (but you are a shitty person)
iii. Austin Instruments v. Loral Corp – Navy Radar Contract Case
1. Court: How to establish Econ Duress
a. Prove threat related to immediate possession
b. Of needful goods, AND
c. Threatened party could NOT obtain the goods from another source
i. They tried to find 10 other companies before then being forced to go back to the original contractor
d. Protest or notice to other party (maybe not always required)
e. Ordinary remedy of an action for breach of K would be inadequate
i. Here, simple remedy of breach does not solve the problem of breaching K with Navy, its biggest customer
g. UNDUE INFLUENCE
i. Undue susceptibility of the subject + excessive pressure = will of the dominant person substitutes will of subject
ii. Odorizzi v. Bloomfield School Dist – Homosexual Teacher Case
1. Administrators were telling him that they were trying to help him, while also trying to force him to sign the contract
2. EVEN Odorizzi did not win the case of undue influence (even though it’s a “bookend” case)… this shows that Undue Influence is VERY hard to prove
h. UNCONSCIONABILITY
i. Two types of Unconscionability:
1. Procedural = bargaining naughtiness, surprise
a. This has to do with the PROCESS of contracting
2. Substantive = evils in resulting K
a. This has to do with the K after it was formed
3. ZE: Usually need BOTH procedural AND substantive
ii. “It is unconscionable that the party would agree to that term”
iii. RESTATEMENT 208, Comment D – Unconscionability
1. Unconsionability =
a. Gross inequality in bargaining, power, AND
b. Contract terms unreasonably favorable to other party
2. May confirm deception or compulsion, or may show that weaker party lacked meaningful choice, no real alternative, or did not in fact assent or appear to assent to the unfair terms
iv. RESTATEMENT 208 – Factors for Consideration
1. Belief by stronger party that there is no reasonable way that weaker will actually perform
a. Like issuing a stacked loan knowing it cannot be paid off
2. Knowledge of the stronger party that the weaker party will be unable to receive substantial benefits from the K
a. Like the old man in Ryan, who literally gains nothing
3. Knowledge of the stronger party that the weaker party is unable reasonably to protect his interests by reason of physical/mental infirmities, ignorance, illiteracy, or inability to understand the language of the K, or similar factors
v. RESTATEMENT 2-302 – Unconscionability
1. If the court finds the K (or any clause) unconscionable, at the time of formation, the court may refuse to enforce the K, or may enforce the remainder of the K without the unconscionable clause (to avoid the unconscionable result)
vi. ZE’s Research: For unconscionability, courts care most about sophistication of parties
vii. Discover Bank “Rule”
1. Collective action waiver in a consumer is unconscionable when:
a. Damages are “predictably small” individually, AND
b. There is an allegation of a scheme to cheat consumers
viii. Concepcion – Overruled Discover Bank
1. Court: Discover Bank Rule is against the FAA, NOT unconscionable
2. Mandatory arbitration provisions that ban collective action (either explicitly, or by effect), or presumptively VALID
ix. Williams v. Walker-Thomas Furniture – Stacked Loan Case
1. Low-income woman agreed to stacked loan where she can never pay off anything unless it is all paid off, and is subject to have everything taken on default
2. Company knew she would have trouble paying, knew of her economic situation
x. Ryan v. Weiner – Delaware Old Guy Giving Away His House Case
1. This is the “bookend” for unconscionability
2. Old guy living alone in his house basically agrees to give away his mortgage to the real estate guy, and continue paying rent
3. Court defined unconscionability as:
a. Absence of meaningful choice, AND
b. Contract terms UNREASONABLY favorable to other party
R. Mistakes and Changed Circumstances
a. MISTAKE is:
i. An erroneous belief
ii. About an essential part of the deal
iii. At the time of formation
b. FQ: Who is assuming the risk of uncertainty?
c. ZE’s Framework of Analysis (R152; R154) IMPORTANT:
i. What are the basic assumptions on which the K was made?
ii. Which (if any) of the parties are mistaken about one of these assumptions?
iii. Does this mistake have a material effect on the exchange of performances? THEN the K is voidable, UNLESS
iv. Does the mistaken party bear the risk of mistake under R154?
1. Was the risk allocated to him by the K?
2. Was he aware at time of formation that he had insufficient knowledge, and was ok with having insufficient knowledge?
3. Is it reasonable to allocate the risk to him (by the court)?
d. RESTATEMENT 152 – Mistake
i. Where a mistake of both parties at the time the K was formed as to a basic assumption on which the K was made has a material effect on the agreed exchange of performances, the K is VOIDABLE, unless the party bears the risk of mistake under R154 (below)
e. RESTATEMENT 154 – Bearing the Risk of Mistake
i. A party bears the risk of a mistake, when:
1. (a) The risk is allocated to him by K, or
2. (b) He is aware at the time of formation that he has limited knowledge, and treats his limited knowledge as sufficient, or
3. (c) Risk is allocated to him by the court (reasonable to do so)
f. Sherwood v. Walker – Pregnant Cow Case 
i. MUTUAL MISTAKE
ii. Seller says cow is “probably” barren… making it much less value
iii. Turns out, the cow is pregnant, and the buyer got a crazy deal
iv. ZE gave a series of hypos based on this case:
1. BOTH seller and buyer think cow is a certain price turns out it is under-priced (forget pregnancy here) = NO MISTAKE… both seller and buyer had SAME wrong thought about VALUE
2. Buyer thinks buying a horse, seller thinks selling a donkey… turns out it’s a cow… MISTAKE… both parties had a mistaken belief about what the item was 
3. Buyer KNOWS cow is pregnant (way under-priced), but seller thinks it is barren (regular price for meat) = MISTAKE? Depends if you define pregnant cow as a DIFFERENT THING, or if it is simply a DIFFERENT VALUE
a. Mistake in valuation = NOT MISTAKE - (think buying a stock and it goes up/down)
b. Mistake in what the ITEM is = MISTAKE – (think buying a stock, and it turns out it’s a bond)
c. PN: Easy to argue either way on an exam… value versus different item
v. Challenges for Mistake:
1. Is it legitimate mistake, or ex post trying to escape a bad deal?
2. Is it risk allocation (and if so, to whom?), versus mistake
g. Laidlaw v. Organ – Tobacco War Prices Case
i. UNILATERAL MISTAKE
ii. Buyer knew that tobacco was 5x the price now because the war was over in Europe
iii. Buyer did not tell the seller (he knew the seller didn’t know), and bought the tobacco at the really cheap price
iv. FQ: Is it fraud for the buyer to NOT tell the seller, when he knows the seller is mistaken as to a material fact?
h. Wrzesinski v. Ball-Mart – Baseball Card Case
i. Deliberate acquisition of info + unequal access to information = duty to disclose
ii. In this case, the cashier had unequal access to the info than Wrzesinksi
iii. Policy: Should the card collecter really be responsible for the store having a bad cashier?
i. RESTATEMENT 153(b)
i. There is voidable K if:
ii. Mistake, AND
iii. Does NOT bear the risk, AND
iv. The other party had REASON to know of the mistake, OR his fault CAUSED the mistake
j. RESTATEMENT 160 – Prevent Knowledge of Other Party
i. Action intended or known to be likely to prevent another from learning a fact is EQUAL to ASSERTING that the fact does NOT exist
k. RESTATEMENT 161 – Nondisclosure
i. Nondisclosure is equal to assertion that fact does NOT exist (R160), ONLY when:
1. (a) he knows disclosure is necessary to prevent a previous assertion from being misrepresentation or fraud
2. (b) he knows disclosure would correct a mistake by the other party regarding a basic assumption of the deal, AND if nondisclosure would be considered bad faith, not in accordance with fair dealing
3. [look at book for the rest]
l. IMPRACTABILITY
i. A party’s performance is made impracticable WITHOUT HIS FAULT by the occurrence of an event, and the K was under the assumption that event would NOT happen (Phoenix)
ii. When K made impracticable (above), duty to perform is DISCHARGED, UNLESS the K expressly says to the contrary (Phoenix)
1. This includes the DEATH or INCAPACITY of the person
iii. CNA & American Casualty v. Phoenix – Actor Suicide Case
1. Actor commits suicide, obviously cannot complete contract to perform in movie
2. Court: Suicide is STILL considered impracticability… does NOT matter than he “did it to himself”
3. PN: Larger societal question here… is suicide really “self-inflicted” if it is inevitable result of mental illness? Not addressed so much by courts, but relevant in my opinion
S. Remedies/Damages
a. FOR ANY DAMAGES there must be DIRECT AND PROX CAUSE
b. EXPECTANCY (default)
i. Put the PROMISEE in position if the promise had been performed
ii. BUT – Injured party CANNOT be better off because of the breach
iii. EXP DAMAGES = (Value promised – value received) + incidental loss – loss avoided by injured party because of breach (R347)
1. In English, this is: the difference between where the promisee is NOW and where he/she WOULD be had the K been performed
iv. Ways to measure Exp Damages
1. Difference between market price and K price (2-708(1))
2. Lost profits under Lost Volume Doctrine (2-708(2))
3. Cost of completion (willful/fraud breach), Groves
4. Difference in value (if performance is too substantial to put back in position) – J&Y v. Kent
c. RELIANCE
i. Put the PROMISEE back in same position he was in BEFORE the K (make believe the promise had never been made) (R349)
ii. Used to reimburse expenses incurred by injured party in preparing for performance or performing
1. PN: This is kind of like Promissory Estoppel, except here there is actually a promise
iii. When should we use RELIANCE (instead of Expectancy??) – factors:
1. Lost profit (expectancy) is difficult, too speculative or uncertain (EX: new business, cannot calculate lost profits), or
2. Injured party would LOSE money from expectancy damanges (EX: you make a deal where the market value is not in your favor)
3. NOTE: Prom Est is used when there is no K formed.  Court preventing injustice
iv. RELIANCE DAMAGES = $ spent in preparing for perf or during perf (“Reliance Interest”) – Loss Avoided by Injured Party because of breach
v. Limits on Reliance Recovery Amounts:
1. Prior to Signing K – Usually cannot recover reliance damages for expenditures before signing the K (however, Prom Est is a back-up to prevent injustice when reliance on the promise is justified)
2. K Price – where D’s only obligation is to pay K price, reliance damages almost always are limited to this
3. NOT > Expectancy – Most courts do NOW allow reliance to exceed what expectancy would be
a. PN: this is not really a problem because reliance is mostly used when expectancy canont be calculated, or is negative value
d. RESTITUTION
i. Put the PROMISOR back in the position he was in BEFORE the K (make believe the promise had never been made)
ii. Purpose: Prevent unjust enrichment
iii. Plaintiff cost and injury is irrelevant; NOT limited to K price (unlike expectancy, reliance)
iv. When do we apply restitution? Factors:
1. ONLY if non-breaching party partially performed before the other party breached
a. This makes sense, or else there would be no damages to put him in the position prior to the K
b. R373(2): Unavailable if K was fully performed except one party’s payment – at that point, the damages would be the payment (??)
e. Jacob & Youngs v. Kent – Iron Pipe Mansion Case
i. K called for “Reading Wrought Iron Pipe”, contractor puts in different brand iron pipe (Cohoes) inside the walls, that is EXACT same quality
ii. House owner (Kent) sues, wants him to replace the pipe with Reading pipe
iii. Court: DAMAGES = differnce in value of Reading pipe to Cohoes pipe
1. In this case… ZERO!
iv. Why? Because the performance is too substantial to just to fix small thing.
1. If the pipes were cardboard? Performance would be necessary
v. Cardozo: Breach must be WILLFUL… here they did not willfully use a different pipe to save money, pull a scheme, etc… it was the same quality, and they did not even realize
1. Cardozo: We need STANDARDS, not RULES (although RULE is to put in position at the end of K, that would ridiculous here)
f. Groves v. John Wunder Co – Gravel Excavation Case
i. Groves leases land to JW to use… JW pays lease, agreement to return land with all the gravel excavated (“street-like quality”)
ii. JW did not even TRY to clean up the gravel… they just took the good gravel, and left the place a mess
iii. At the point of breach it would take $60K to clean the gravel, but it would only increase the property by $15K…
iv. Issue: Do we make them pay the $60K to clean it (“Cost of Completion”) or just pay the $15K for the value of the property?
v. Court: DAMAGES = $60K Cost of Compeltion.. Why? Because breach was WILLFUL, in bad faith
1. Company knew that they could save the $60K by just paying the $15K… this was NOT the K agreement! The promisee wanted the gravel cleaned, not the money
g. Mindgames v. Western Publishing Co – Board Game Marketing Case
i. Mindgames suing WPC for breach for not marketing Mindgames’s board game… suing for lost profits
ii. NO CAUSATION: We do not know if the board game failed because of the lack of marketing, or just because it would have anyway (background info said that game was failing anyway)
iii. New Business Rule: If it is a business that HAS NOT FORMED yet, you cannot really calculate how much it would have been made… big causation problem
1. A FORMED business can possibly collect damages for DELAY (if easy to calculate) – opening a coffee shop 5 days late b/c of breach… show 5 days of profits.
h. Peevyhouse v. Garland Coal Mining – Coal Mine Property Case
i. Peevy owned huge property that had coal mining
ii. Peevy had option to take $3000 instead of having GCM restore the land back to normal… then he ended up asking just for $500 so he could get a bulldozer and do it himself, and GCM refused
iii. Peevy asked for $25,000 in court (the most expensive clean up estimate he got)
iv. Market price of the land at its current state = $300 TOTAL…
1. Why couldn’t he just take the $300 market value and buy 6 acres somewhere else?
v. Endowment Effect: We tend to subjectively overvalue things that we own
i. When do we use cost of performance, or just market value??
i. FQ: Is the thing UNIQUE, making our subjective value justified? Or is it simply part of a deal, or not unique?
ii. Usually, land, art, heirlooms is UNIQUE (I want that apartment, not just the $ to get a different one)
iii. Goods in commerce, etc, you can just buy more… not unique
iv. FREEDOM TO CONTRACT: Even though we have a subjective value that may be higher that market value, we are entitled to contract because of it!
j. Hadley v. Baxendale – Mill Part Case
i. Issue: Can courier company be liable for lost profits not bringing mill part as promised?
ii. Questions to consider:
1. Were lost profits foreseeable?
a. Did company know or have reason to know?
2. Did company assume the risk of lost profits?
a. EVEN if foreseeable, the company may not necessarily be assuming the risk
k. RESTATEMENT 351 – Foreseeability, Limitation on Liability
i. Damages are NOT recoverable if the breaching party could not have foreseen the harm as a probable result
ii. Loss may be foreseeable as a probably result:
1. In the ordinary course of events, OR
2. Notice: BEYOND ordinary course of events, BUT breaching party had REASON to know if special circumstances making harm foreseeable
iii. Court may LIMIT damages to prevent disproportionate compensation
l. Cravath Fed Ex Hypo (forget about any express terms that Fed Ex may have)
i. FORESEEABILITY NOT ENOUGH
ii. Cannot say that Fed Ex assumes the risk of lost profits every time a package is late
iii. If the promisee is REALLY dependent on promise being fulfilled, then OTHER measures should be taken
1. Insurance, backup parts/mechanisms, etc
iv. Policy: Cannot have promisors being mini-insurance companies paying out every time something goes wrong
m. Martinez v. South Pacific Trans Co. – Rental Value Case
i. Court: SPTC liable for lost profits due to breach of promise
ii. Why? Because it is rental value… EVERY item is rentable, and therefore NOT renting it out is direct cause of breach
1. Backup mechanisms (like in Hadley) still do not help with the opportunity to rent out another item
2. PN: Don’t you have to show DEMAND for the item? Seems too broad, but common sense has to come in here.
n. RESTATEMENT 349 – As an alternative to the measure of damages stated in R347 (Exp),
i. The injured party has right to damages based on reliance
ii. Including expenditures made in preparation of perf or during perf
iii. LESS any loss:
1. That breaching party can prove with reasonable certainty
2. The injured party would have suffered has the K been performed
o. AVOIDABILITY OF HARM/MITIGATION OF DAMAGES
i. Basically, parties have a duty to mitigate the amount of damages… can’t just run up the bill
ii. Avoidability of Harm is a CAUSATION problem… damages were NOT caused by breach if they could have been reasonably avoided!
iii. UCC 2-718(2) – Breaching Buyer Restitution
1. Buyer gets restitution (DESPITE BREACHING), of the amount to which his payment exceeds:
a. Reasonable liquidated damages
b. 20% of the value of the buyer’s total performance, OR
c. $500 whicever is smaller
iv. Wassenaar v. Towne Hotel – Wisconsin Hotel Manager Case
1. W’s Employment K had liquidated damages for the salary for remainder of the employee’s K, if W gets fired
2. W found job at another hotel after 3 months of looking…
a. W can still get those 3 months damages, because he was TRYING… can’t just find a job the next day
b. No Duty to Mitigate for Express Liquidated Damages Provision, like this (unless expressed to the contrary):
i. ALSO, the liquidated damages do not say anything about finding another job… liquidated damages are liquidated damages
v. Shirley MacLaine v. TCFFC – California Australia Movie Case
1. TCFFC hires SM to do feminist-style movie (Bloomer Girl) in California
2. TCFFC cancels Bloomer Girl (and would therefore owe SM expectancy damages), but instead offers her position in Big Country, Big Man, the total opposite type of movie (western, not feminist at all), being filmed in Australia
3. Duty to mitigate if you can find SUBSTANTIALLY/COMPARABLE Employment…
4. FQ: Is Bloomer Girl substantially similar to Big Country Big Man?
a. Broad: both movies!... Narrow: not both feminist movies in California!
b. Court: NO!... different style movie (SM is part of the feminist movement)… different location, etc
5. NOTE: TCFFC Arg: It says in the original K that we DO NOT even have to put you IN THE MOVIE, if it is filmed
a. Still not substantial/comparable employment
vi. Rockingham Country v. Luten Bridge – County Bridge Vote Case
1. LB kept building after the county told them they rescinded approval of bridge
2. Practical Reason: The vote was unclear, kept going back and forth… maybe LB’s lawyer advised LB to keep building, to avoid being liable for breach (if they claimed that the bridge approval was never overturned)
vii. Neri v. Retail Marine Corp – Boat Sale Sick Guy Case
1. Neri has K to buy boat from RMC… puts down $4K deposit for $25K boat to get boat delivered to RMC from manufacturer more quickly… RMC has boat waiting
2. Neri ends up getting sick and writes that he “cannot make payments”
3. RMC ends up selling same boat for same price to someone else a couple months later
4. Issue: Is RMC entitled to expectancy damages (profits from selling the boat to Neri?)
a. Neri arg: he sold it anyway!
b. RMC: we sold 1, but we could have sold 2!
c. Court: RMC is entitled to lost profits (expectancy damages)
d. Lost Volume Doctrine
viii. Lost Volume Doctrine
1. When good is unlimited/plenty (like ordering from manufacturer), the seller is entitled to damages because they lost the volume from not making the sale that was breached
a. “Would have sold it anyway” is not a good argument… because they would have sold MORE
p. LIQUIDATED DAMAGES versus PENALTY CLAUSES
i. Liquidated damages: express terms in K for damages, so does not have to be calculated
1. Liq Damages are embraced by courts
ii. Penalty clauses: express term in K imposing a penalty on the breaching party
1. Courts hate penalty clauses, often do not enforce them
iii. FQ: How do we know what is LIQ DAMAGES, and what is PENALTY? Factors:
1. Are liquidated damages there to help put a number on damages that are hard to estimate, calculate, etc ex ante?
2. Is it a reasonable number for the type of breach, or ridiculous number? Is it representative of what the innocent party should get?
q. TORTIOUS INTERFERENCE WITH K
i. RESTATEMENT 766 – Tortious Interference with K
1. Intentionally and improperly intereferes
2. With performance of a K,
3. By inducing or otherwise causing the third person NOT to perform the K
4. Subject to liability to the other for the pecuniary loss caused by third person’s inability to perform caused by interfering action
