Contracts

Professor Kevin Davis

Fall 2014

CONTRACT FORMATION

What is a promise?

· R.2: “A promise is a manifestation of intention to act or refrain for acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.”

· R.4: “A promise may be stated in words either oral or written, or may be inferred wholly or partly from conduct.”

· Hawkins:

· Hairy hand case; Doctor saying “I will guarantee” was enough to find a legally enforceable promise.

· Doctor repeatedly solicited opportunity to do the surgery.

· Reasonable for plaintiff/plaintiff’s father to conclude that it was intended at face value

· So don’t need to rule on defendant’s claim that a surgeon promising a complete fix shouldn’t be taken at face value because of the uncertainty of outcome and because no surgeon would enter into a contract promising a perfect outcome.
OBJECTIVE THEORY OF ASSENT

· Judge on objective standard (would a reasonable person conclude you have assented), subjective intent not necessary for assent.

· Exception: If other party knows you are joking, then there isn’t assent. R. (First) 71: “If words or acts of one party have but one reasonable meaning, the undisclosed intention is immaterial except when the unreasonable meaning is known to the other party.”

· This knowledge of the other is judged on a subjective standard
· Requirements for assent R.19

· Can be written/spoken/by other action/by failure to act

· Party must intend to engage in the conduct (doesn’t have to intend to assent) and must know or have reason to know that the other party may infer from his conduct that he assents
· Assent can be voided by fraud/duress/mistake/other invalidating cause

· Mental assent of the parties not required for formation. Zehmer. 

· (Upheld contract for sale of land even though offer thought it was a joke, offeree thought it was serious, outward manifestations indicated it was serious (legal terms, rewriting it, negotiations), was no fraud)

· Drinking isn’t enough to invalidate assent, must be intoxicated. Zehmer.

· Policy: Imposes liability on those who act unreasonably (and they’re best positioned to avoid misunderstandings). So efficient deterrence+fairness, plus subjective intent is harder to prove.


· However, curtails individual autonomy by not respecting subjective intent.

· Need reasonably conspicuous notice of the existence of contract terms and unambiguous manifestation of informed assent to those terms. Specht. 
· (Free software download, had to scroll down on webpage to see that there were terms, so no notice, thus no assent)

· Informed doesn’t mean have to read or understand the terms, but have to know that the terms were there.

· Can agree without reading terms if you are sufficiently explicit about your assent and have opportunity to review terms

· Should do: Click-wrap license would have been ok. 

· Factors relevant to objective standard for assent:

· Language; conspicuousness; formality; foreseeable reliance; completeness; definiteness; custom; course of dealing; reasonableness of terms; parties’ self-interest
OFFER

· Offer: “The manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” R.24

· Quotes and invitations to treat aren’t offers.

· Advertisements generally are not offers.
· Advertisement in Lefkowitz was an offer: had limiting language (“first come, first served”) and limited quantity (said how many of each item)

· Can’t imposed new conditions after acceptance: “house rule” saying offer intended for women only, wasn’t in ad

· Usually advertiser wouldn’t want to make an unlimited offer, so reasonable person wouldn’t think the advertisement was an offer.

· Offer must reasonably convey to the offeree intent to be legally bound. R.24
ACCEPTANCE – binding contract exists upon acceptance
· “Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.” R.50
· Can be accepted by performance or promise.
· If unclear which is invited, offeree can choose either. R.32
· Restatement Section 20. Effect of misunderstanding. 
· (1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

· (a) neither party knows or has reason to know the meaning attached by the other; or

· (b) each party knows or each party has reason to know the meaning attached by the other.

· (2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

· (a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or

· (b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.

· The offeror is master of the offer.
· Default rules for what constitutes an acceptance:

· Acceptance must be on identical terms as the offer and must be unconditional (common law rule, some statutes change this)

· Counter offer generally counts as rejection, so terminates the ability to accept the original offer

· Silence is not acceptance (can’t contract around this initially)

· Some exceptions for regular orders (eg. sent goods and repeatedly paid for them, and this time is sent followed by silence could be acceptance)

· No obligation to pay for or even return unsolicited merchandise

· Acceptance is effective upon dispatch by reasonable means, except for options

· Eg. mailbox rule, acceptance is generally effective once mailed

· Firm offers
· UCC 2-205

· Offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration during the period stated

· If no time stated then for a reasonable time

· Time period can’t exceed 3 months

· Can’t make firm offer for more than 3 months without consideration, but could renew it

· When reasonable can do something like initial instead of signing

· Any such term of assurance on a for supplied by offeree must be separately signed by offeror

· Common law rule is that firm offers require consideration

· Acceptance by promise (bilateral contract)

· Default rule: Except as stated in R.69 or where offer manifests contrary intention, offeree must exercise reasonable diligence to notify offeror of acceptance by promise. R.56

· Unless contract specifies otherwise, notice need not have any particular form, just has to be enough to clearly indicate to reasonably prudent person in offeror’s position that there was acceptance (eg. letter expressing thanks is ok). Conroe Gin.

· Conroe Gin: Offeror has right to dispense with notification, can do so when form of the offer shows notice wasn’t required. Doesn’t have to be explicit.
· Offer said it becomes a contract when approved by executive officer of the other company.
· Contract was formed when offeree’s exec signed it, even though offeror sent cancellation notice before they received an notice of acceptance.
· Acceptance by performance (unilateral contract)
· Offer can only be accepted by performance if offer invites it. R. 53

· Except as stated in R.69, rendering of performance doesn’t constitute an acceptance if within a reasonable time offeree exercises reasonable diligence to notify offeror of non-acceptance.

· White. 

· Offer said “upon an agreement…you can begin at once.”

· Court interpreted this as requiring notification.

· P bought wood and started working on it (not necessarily beginning of performance, could’ve been just preparation to perform, could use that wood on other contracts)

· No notification of acceptance so no contract (D sent countermanding notice the next day).

· Ever-tite
· Contract said accepted upon performance, took 9 days since need a credit check, and in mean time homeowners had hired another company. 

· Contract accepted and binding once Ever-tite loaded up trucks and went to house. Given the credit check, 9 days was reasonable period of time so offer hadn’t lapsed and could still accept by performance.

· This acceptance took place before D notified P of intent to withdraw.

· Carlill
· Printed ad offered reward to anyone who used the product and got the flu anyway. P used it, got sick, and sued and D said there was no notice of acceptance.

· Contract upheld, D dispensed with requirement of notice implicitly through the offer

· Bishop
· Unilateral contract involving loan between two parties in different countries required notice.

· “If the act is of such a kind that knowledge of it will not quickly come to the promisor, the promisee is bound to give him notice of his acceptance within a reasonable time after doing that which constitutes the acceptance.”

· No notice necessary when accepting by performance unless offer requests such notification. R.54

· Unless the offeree has reason to know the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, in which case the contractual duty of the offeror is discharged unless

· Offeree exercises reasonable diligence to notify offeror of acceptance

· Offeror learns of performance within a reasonable time

· Or offer indicates that notification of acceptance is not required. 

· Part performance (eg. start looking for someone’s cat) generally treated as acceptance and can dispense with requirement of notice, at least temporarily

· But some courts don’t follow this. 

· Acceptance by silence
· Silence/inaction is an acceptance ONLY in these cases (R.69)

· Offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know they were offered with the expectation of compensation

· Offeror has stated or given offeree reason to understand that assent may be manifested by silence/inaction and offeree in remaining silent and inactive intends to accept the offer

· Due to prior dealings or otherwise, reasonable that offeree should notify the offeror if he does not intend to accept.

· Offeree who does any act inconsistent with offeror’s ownership of offered property is bound by offered terms unless terms are manifestly unreasonable. But if act is wrongful as against the offeror, it is an acceptance only if ratified by him. R.69.

· Hobbs: Example of silence (keeping goods for an unreasonable amount of time) counting as acceptance.

· No contract, but plaintiff had sent eel skins the same way four or five times before and they had always been accepted and paid for.
· Acceptance with different terms
· Common law rule “Mirror image rule”: Acceptance must be on unconditional and on the exact same as offer

· Any variation (even purporting to be an acceptance) is a rejection and counter offer

· Courts aren’t always very strict about this

· Mere inquiry about the possibility of different terms or request for a better offer, or comment on the offer ordinary isn’t a counter offer (so can still accept original offer)

· When partial performance after exchange of messages indicating a contract was formed but never an exact match on terms, party that sent the last message prevails on the terms. 

· “Last-shot rule”

· UCC 2-207
· Definite and seasonable expression of acceptance/written confirmation can operate as an acceptance even though it states terms additional to or different 

· (1) Is acceptance expressly made conditional on assent to the additional or different terms?

· If yes, no contract without assent, is rejection/counter offer (can be accepted under (3) by performance)

· If no, move to step two

· (2) Additional terms are to be construed as proposals for addition to the contract. Between merchants, such terms become part of contract unless

· Offer expressly limits acceptance to terms of the offer.

· Terms materially alter the contract. Or
· Material means it “would result in surprise or hardship if incorporated without express awareness by the other party” UCC 2-207 Comment 4

· Bayway
· Burden to prove it’s material is on the party opposing the additional term.

· Some terms are material per se

· Eg. Mandatory arbitration (in NY)

· Eg. Open ended tax liability or waivers of warranties of merchantability or fitness

· Tax Clause here wasn’t open ended, but is rather limited and discrete, plus acts on an area that isn’t a subject of special protection, so isn’t material per se.

· Surprise:

· Objective with regard to what party should have know, subjective with regard to what party did know

· Not an objective surprise here since having buyer pay the taxes is custom of the petroleum industry

· Test is whether under the circumstances, it cannot be presumed that a reasonable merchant would have consented to the additional term 

· Hardship:
· Courts generally find hardship when term creates or allocates an open-ended or prolonged liability
· Union Carbide: Attempted to avoid local sales tax by shipping to address outside Chiacgo, officials decided it was improper and imposed back taxes.
· Indemnity provision was material
· Said Buyer shall indemnify seller for all taxes
· Was a surprise is material
· Says hardship doesn’t matter, it’s a consequence not a criterion, if they knew it was there, can’t walk away from contract because it’s a hardship to follow the additional term
· Notification of objection to them has already been given or is given within a reasonable time after notice of the is received.

· Form with different terms doesn’t count as objecting to the previous terms. 

· (*) if different/conflicting terms (Northrop)
· Majority approach: knockout rule, default terms apply

· Minority approach: first shot rule, comes from literal reading of (1) leading to acceptance and (2) not mentioning different terms

· California approach: Treat different terms as additional terms.

· This is Posner’s preference in Northrop, but he applies majority approach anyway

· (3) Conduct by both parties which recognizes the exists of a contract is sufficient to establish a contract even when forms don’t. 

· Knock-out rule: terms are the agreed upon terms plus the gap fillers/default rules

· Also, 207 says a written confirmation operates as an acceptance, even when there already was an acceptance, courts have struggled in applying this

· Some say confirmation that makes acceptance expressly conditional on assent to different terms can unwind the previous agreement

· More commonly, the confirmation is treated as proposal for additional terms and go to (2)

· Dorton
· “Subject to all of the terms or conditions” on the acknowledgement form falls short of 207(1)’s expressly stated requirement.

· Form listed lots of ways it could be accepted, some (holding onto acknowledgement for 10 days without objection) clearly couldn’t be construed as requiring acceptance of additional terms before assent.

· Whether arbitration provision materially alters to be determined on remand. 

· Itoh
· Acceptance was expressly conditional, but have performance so go to (3).

· Arbitration isn’t a necessary or missing term to be supplied by gap fillers, parties didn’t agree on it so no arbitration provision. 
· Northrop
· Majority approach used so knock out conflicting terms and use defaults (which here is UCC 2-309)
· UCC 2-309 says can return non-conforming goods in a reasonable amount of time (took 6 months here, that was reasonable due to the complexity of the required testing)
· How to get around/win 2-207 fights?

· Master agreement for recurring transactions

· Offeror expressly limit offer to its own terms and say it rejects other terms

· Offeree can make their acceptance expressly conditional on acceptance of their terms

· Also make sure to notify other side of objections

· Rolling contract formation
· Contract (offer/acceptance) first, followed by additional terms

· How to incorporate those terms that follow?

· Assent through failure to return goods (UCC 2-606/ ProCD/Hill)
· Buyer can reject the offer by returning goods

· Agree to the terms up from without knowing them (Klocek)
· Buyer can reject offer up front
· UCC 2-207(2) (seeing the terms as confirmation) Klocek
· Terms only come in if they both are merchants, terms are nonmaterial, no objections
· ProCD
· Software sold in retail store, says subject to terms inside (no commercial use, consumer tried to resell the information). 

· Offer was putting it on the shelf, acceptance wasn’t by buying but by using the software after they have a chance to review the terms at their leisure (had to accept terms since clickwrap). Court says this is okay.

· Only 1 form so 2-207 doesn’t apply (court finds that, but it seems to be wrong as matter of black letter law [2-207 applies when have written confirmation following oral agreement or agreement reached by informal correspondence], even if good policy)

· UCC 2-204(1): Contract for sale of goods may be made in any manner sufficient to show agreement
· UCC 2-606: Acceptance of goods can occur when buyer fails to make an effective rejection after he’s had reasonable opportunity to inspect them. 
· Policy: impractical to require all terms be listed on outside of packaging, notice on outside, terms on inside, and right to return software for a refund can be valuable to both parties.
· Hill
· Computer sold over phone. Court finds gateway made the offer, acceptance is consumer keeping it for more than 30 days, don’t need express manifestation of assent. Silence counted as assent. (Reasonable person could infer consent, customer ordered it over the phone and then kept it)
· Unclear if offer was made over the phone or by shipping it, but Gateway was offeror
· Either way, Gateway’s warranty term, not the 2-207 gap filler applies.
· Customer had to know some terms would follow and had ways of figuring out what those terms would be (federal statute to request terms; consult public sources; inspect terms after delivery)
· Policy: Impractical to read all terms over the phone or put on outside of box, consumer can return it after reading terms, market forces/unconscionability doctrine will protect consumer. But creates incentives for sellers to hid objectionable terms in hope buyer won’t see them, buyer might end up agreeing to terms they wouldn’t have if they had known about them.
· What if Gateway had tried to renege after telephone order but before the 30 days after delivery? Seems nothing would stop that unless a firm offer was made.
LIMITATIONS ON OFFEREE’S POWER OF ACCEPTANCE

· Offeree’s power of acceptance is terminated when (R.36)
· Rejection of counter-offer by offeree
· Lapse of time
· Reasonable time, unless otherwise stated
· Rapid changes in price tend to shorten the time for acceptance
· Face to face offer usually only lasts till end of conversation
· Revocation of offeror
· Normally must communicate this to offeree
· But when offer addressed to general public (eg. published in newspaper add), can revoke via a method that has at least equal publicity (must be best reasonably available means)
· Death or incapacity of offeror or offeree
· Except for options contracts, then offeree can still accept.
· Non-occurrence of any condition of acceptance under offer’s terms
· Cannot revoke options contracts
· 4 ways to create options contracts
· Promise to hold offer open which is supported by consideration R.25
· Offer made irrevocable by statute (then no consideration needed)
· UCC 2-205 (above)
· NY General obligations law 5-1109
· Applies only where UCC 2-205 doesn’t
· Can’t revoke during period stated (reasonable time if no period stated)
· Must be signed writing; don’t need consideration
· Offer seeking performance rather than return promise R.45
· Irrevocable once offeree tenders or begins the invited performance or tenders a beginning of it
· Offeror’s duty of performance conditional on completion or tender of invited performance
· Reliance. R.87

· Offeror must reasonably expect substantial reliance before acceptance and such substantial reliance must take place. Then binding to the extent necessary to avoid injustice.
· Contract around this by making a firm offer or make the promise conditional. 
· Drennan: 
· P general contractor solicited bids, defendant D submitted and won, but later said they messed up and refused to perform for that price.
· P hired another subcontractor at hire price, sued D for the difference.
· Promise was enforceable under R.90 (promissory estoppel)
· General contractor reasonably relied on subcontractors bid in bidding for the job, so subcontractor bid is irrevocable
· Other courts reject this (see James Baird) and say promisee’s reliance on an offer, instead of reliance on a promise, can’t make the offer irrevocable. 
· Also the case under NY law (but NY has Gen. Oblig. Law allowing firm offers outside UCC)
· Also doesn’t work in reverse. General contractor who uses subcontractor’s bid in its own bid isn’t obligated to accept the subcontractors bid if it wins the contract. Holman Erection.
DEFINITIVENESS

· One formation: “Parties must have reached agreement on all essential terms”

· Terms are reasonably certain if they “provide a basis for determining the existence of a breach and for giving an appropriate remedy.” R.33
· “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”

· UCC 2-204: Contract meets definiteness requirement (even though one or more terms are left open, including price, 2-305 says if no agreement on price or no mention of it, then it’s a reasonable price at the time for delivery) if parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. 

· Specific relief won’t be granted if terms aren’t sufficiently certain. R.362

· Indefinite Long-term agreements
· Reasons why contracts are incomplete (don’t provide for all contingencies):

· Prefer gap fillers; afraid negotiations will fail if they raise tough issues; do not foresee problems (eg. sudden market changes); choose to withhold information for business advantage; save on drafting costs; can’t agree on term; worries about signaling

· Enforcing indefinite agreements may: contradict intent of parties; increase adjudication costs; decrease drafting costs

· Ways to avoid indefiniteness: let one party set terms; let third party set terms (market [most favored counterparty; right of first refusal] or arbitrator); rely on non-legal enforcement.

· Options when don’t want to set price incase market moves: reasonable price at time of delivery (2-305); stipulated schedule of prices; third party; market based formula; wages tied to cost of living; construction often uses cost of materials plus additional factor; most favored counterparty

· Oglebay:
· Long-term requirements contract for shipping, had two mechanisms to prices (published 3rd party source and by agreement), both failed.

· Court found they intended to be bound if both pricing mechanisms failed (long-term nature of contract + dependence from relational-specific investments)

· Upheld trial court establishing a reasonable rate (2-305 above) for next year followed by mediation in years after that.

· Indefinite Preliminary Agreements
· Possibilities: Contract (Tribune I/II); promissory estoppel; misrepresentation; restitution; or just might not be enforceable at all

· Tribune I: Fully binding preliminary agreement. Created when parties agree on all points that require negotiation (including whether to be bound) but agree to memorialize their agreement in a more formal document. Binds bothparties to their ultimate contractual objectives.

· Factors suggesting preliminary agreement isn’t binding: disclaimer of intent to be bound; indefiniteness; complex transaction. 

· Factors suggesting it is binding: past performance; reliance

· Tribune II: Binding preliminary commitment to negotiate in good faith to reach a final agreement. Created when parties agree on certain major terms but leave other terms open for further negotiation. 

· Doesn’t commit parties to ultimate contractual objective.
· Parties can abandon negotiation as long as they make good faith effort to close the deal and have not insisted on conditions that don’t conform to the preliminary writing. 

· Channel: Tribune II exists

· Letter of intent promised to withdraw Store from market and negotiate the lease with them to completition. Both parties took further steps towards completion, but owner leased it to someone else.

· Test for if agreement to negotiate in good faith is binding

· Whether both parties manifested intention to be bound

· Whether the terms of agreement are sufficiently definite to be enforced

· Whether there was consideration

· If too indefinite for there to be an agreement:
· Cyberchron: Promissory estoppel met

· Extended negotiations to produce equipment, unable to agree on maximum weight. D encouraged P to continue production as if there was agreement, but D later entered into contract with another supplier whose equipment was inferior.

· Court found no agreement since couldn’t agree on essential term (weight) so too indefinite

· Can recover reasonable overhead costs and shutdown costs (to the extent the costs were incurred due to reliance) in addition to labor and materials. 
· Dixon: Promissory estoppel met

· Wells Fargo promised to consider them for a mortgage modification if the defaulted and provided information.

· No promise to modify (so not a Tribune I and can’t sue for specific performance)

· MA law lets you bring reliance action (promissory estoppel) when you have everything for a contract besides consideration, basically same outcome if they had said its tribune II

· One reason court seems eager to enforce it is thinks Wells Fargo took advantage of plaintiffs
FORMALITIES

· Examples:

· Writing

· Seal

· Notarization

· Consideration(?)

· Benefits of formalities:

· Provides evidence that a promise was made

· Induces caution of the part of the parties

· Provides evidence of an intent to be legally bound (channeling)
CONSIDERATION

· Policy for: Formality functions (evidentiary, cautionary, channeling), makes sure contracts are efficient and fair

· Policy against: can have fairness/efficiency without consideration, makes modification harder

· When no consideration, look to promissory estoppel/restitution. 

· Consideration must be a bargained for (sought by promisor in exchange for promise and given by promisee in exchange for promise) performance or returned promise. R.71

· Performance can consist of

· Act other than promise; a forbearance (see also Hamer); creation modification or destruction of a legal relation.

· Performance or return promise may be given to the promisor or to someone else. May be given by the promisee or by someone else.

· Judge consideration based on external manifestation not undisclosed mental state. R.71 Comment b. Enough that one party manifests an intention to induce the other’s response and to be induced by it and the other responds in accordance with the inducement. 

· But mere pretense of a bargain does not suffice (eg. false recital of consideration or where purported consider is merely nominal)

· Adequacy of consideration. R. 79. If consideration exists, no additional requirement of:

· Gain/advantage/benefit to promisor or loss/disadvantage/detriment to the promisee. See also Hamer.

· Equivalence in values exchanged. Or

· Mutuality of obligation

· Usually no issue of adequacy, but some courts will refuse to treat nominal consideration as sufficient. 

· No consideration when (those in italics may be enforceable under NY Gen. Oblig. Law, must be written down)

· Nothing given in return: intra-familial gifts; charitable subscriptions; firm offers; contract modifications; possibly compromises/illusory promises

· Gratuitous promises aren’t enforceable. Kirksey
· D invited P to move to live on his land; mere gratuity.

· What is given in return either wasn’t sought by promisor or wasn’t induced by promise: past consideration and rewards unknown to the promisee.
· Feinberg:

· D promised P retirement pay for life as thanks for her previous work, she kept working for 1.5 years

· No consideration, those 1.5 years of work/retirement weren’t sought by promisor. 

· Prevails on promissory estoppel anyway (Retired in reliance on pension, and due to later illness, couldn’t return to work)

· Expectation damages (keeps pension)
· Hamer: Forbearance of a legal right is valid as consideration. (Nephew agreed to refrain from drinking/gambling/smoking until 21 in exchange for Uncle’s promise to pay him $5000)

· Valid consideration even if Uncle doesn’t benefit from the forbearance and Nephew was better off because of forbearing.

· Dyer: Good faith forbearance of an invalid cause of action is valid consideration.

· Dyer agrees not to sue for job related accident in exchange for promise of lifetime employment. 

· Cause of action was invalid, but it was made in good faith.

· For good faith to exist must generally be reasonable grounds for the belief (and invalidity can be used as evidence that a belief wasn’t held in good faith).

· Some jurisdictions require the cause of action to be at least doubtful.
· Illusory and alternative promises. R.77. Promise or apparent promise is not consideration if by its terms the promisor reserves a choice of alternative performances unless:

· Each alternative would have been consideration if it alone had been bargained for or
· One of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration

· Example of illusory promises: where contract can be revised at will
· Creating consideration
· Policy for: Sometimes only way to make contract enforceable, might follow intention of parties; fairness; efficiency

· Policy against: Inefficient behavioral incentives; unnecessary litigation; extra drafting costs to get around it; parties might not want court to second guess if they acted in good faith
· Exclusive dealings contracts – implied duty of reasonable/best efforts or of good faith
· Wood – Valid consideration

· D assigns P exclusive right to place her endorsements and place her designs on sale, P’s only obligation is the implied promise to use reasonable efforts to place the endorsements/market her designs

· That’s sufficient for consideration/mutuality of obligation
· UCC 2-306 (2): Exclusive dealings contracts (unless otherwise agreed) impose an “obligation by the seller to use best efforts to supply the goods and by the buyer best efforts to promote their sale.”

· Not used in Wood, not sale of goods.

· Requirements/output contracts – implied duty of good faith
· Structural Polymer – Valid consideration

· P agrees to buy all of its requirements for large-tow carbon fiber from D.

· Duty of good faith to purchase what is needed from D is valid consideration.

· Price protection clause (giving D right of first refusal) doesn’t undermine the consideration, nor does the ability of P to purchase interchangeable small-tow fiber from a third party (D can sue for breach if they broke implied duty of good faith, but this doesn’t undermine the consideration)

· Applies UCC 2-306 (1): Output of seller/requirements of buyer means such actual output or requirements as may occur in good faith (see Feld in good faith in performance)

· But can’t be unreasonably disproportionate to any stated estimate. (If no estimate then to normal or otherwise comparable prior output/requirements)

· Comments (merely persuasive authority):

· Can shutdown for lack of orders, but not merely to curtail losses

· Permits normal expansion but not sudden expansion

· Quantity should approximate a reasonably foreseeable figure

· UCC 1-302: Can’t opt-out of duty of good faith, but can define the standards by which it is to be measured as long as not manifestly unreasonable. 

· Might allow requirements of 0 under 2-306

· Satisfaction clause – implies duty of good faith

· Mattei – Valid consideration

· Plaintiffs obligation to buy land for shopping center was subject to them obtaining “leases satisfactory to the purchaser.”

· Since satisfaction clause is one of judgment, can’t use the reasonable person standard. (As you would for satisfaction as to commercial value/quality, operative fitness, or mechanical utility)

· Therefore promisor’s duty is to exercise that judgment in good faith.

· This is adequate consideration.

· What if said “at buyer’s sole discretion?” Some courts would still read that as subject to a duty of good faith, otherwise no consideration. 

· Some courts disagree with Mattei and would find it’s still an illusory promise so no consideration.
· NY Gen. Oblig. Law 5-1115: no consideration needed for real estate deals.

STATUTE OF FRAUDS

· What types of contracts must be in writing (non-exhaustive). 
· Bind executors and administrators
· Answer for the debt of another
· Upon consideration of marriage
· For sale of an interest in land
· Not to be performed within one year of its making
· For sale of goods > $500 (see UCC 2-201)
· What writings satisfy the statute?
· Must be signed; must contain essential terms; electronic records and signatures qualify
· UCC 2-201(1) only requires that writing “indicate that a contract for sale has been made between the parties” and says “a writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.” 

· Exceptions to the statute of frauds
· Part performance, estoppel and reliance

· See UCC § 2-201(3)(a) and (b))

· Confirmations sufficient against the sender and received by a person with reason to know its contents within a reasonable time and not objected to within ten days  (UCC § 2-201(2))

· Judicial admissions (UCC § 2-201(3)(B))

· Qualified financial contracts (see NY Gen. Oblig. L. § 5-701(b))
· Policy for: evidentiary (show promise was made), cautionary (induce parties to be cautious), channeling functions (show parties intended it to be legally binding): contracts covered by statute of frauds tend to be important so want these

· Policy against: increases transaction costs, hurts unsophisticated parties

· Reliance based exceptions under common law and UCC on old outline
ALTERNATIVE METHODS OF RECOVERY

PROMISSORY ESTOPPEL

· Policy for: enforce promises intended to be binding, protects promisees who behave reasonably from detrimental reliance
· Policy against: concern it would swallow up contract law (hasn’t happened)
· Used to recover when no consideration so can’t sue for breach (also courts may interpret promise more liberally in PE context)
· Courts are quite hostile to it. 
· Common applications: promises to family members/employees/of gifts to charity; firm offers; preliminary negotiations; contract modifications
· Promissory estoppel requirements: R.90
· Promise that promisor should reasonably expect to induce reliance
· And which does induce such reliance (action or forbearance)
· Is binding if injustice can be avoided only by enforcement
· Remedy for breach may be limited as justice requires
· But no need to show reliance for charitable subscriptions/marriage settlements.
· Usually results in reliance damages, expectation damages less common.
· Ricketts (promissory estoppel applies)
· Grandfather promised granddaughter $2000 plus 6% interest per year in order to induce her to leave her job. She quit, and then found a new job a year later. No consideration since plaintiff didn’t promise to do or not do anything.
· Promise reasonably induced her to rely on it (thus worsening her position), would be unjust to permit executor not to pay. 
· Awarded expectation damages (executor had to pay note w/interest)
· D&G (promissory estoppel applies)
· Manufacturer promised it would keep using plaintiff distributor, in reliance on this, distributor turned down offer to buy the company. Manufacturer reneged; company had to sell and gets less.
· Awarded reliance damages (difference between first and second offer),
· General rule for employment contracts is that since it’s at will employment, expectation damages from lost future wages are 0. (Could get reliance damages for moving expenses, wages lost from old job while preparing to move)
· Might not apply when have a definite employment term, collective agreement, or termination at will violates public policy/implied terms/implied duty of good faith
· Even though Manufacturer could terminate the contract at any time, reliance was reasonable given the assurances they gave distributor.
· See also Dixon, Cyberchron under Tribune II, Feinberg under Consideration

· Comment to R.90 says underlying principles of the section are “flexible.” In looking at whether enforcement is necessary to prevent injustice, might look at:

· Reasonableness of reliance; definite and substantial character of reliance in relation to remedy sought; formality with which the promise is made; the extent to which the evidentiary/cautionary/deterrent/channeling functions are met; extent to which policies such as enforcement of bargains and prevention of unjust enrichment are relevant.
RESTITUTION

· If you confer a benefit on someone without getting anything back, you can often get that benefit back.

· Examples: mistake (bank accidently makes error in your favor, can sue you), doctor saves your life while you are unconscious (can bill you later and sue to enforce it).

· No ability to make a contract here

· Also arises in partly performed contracts, eg. you prepay and they haven’t performed (could sue for breach or for restitution)

· Available in many situations where there is no agreement to be enforced:

· Parties didn’t deal with each other

· Negotiations fell short of a contract

· Agreement unenforceable due to statute of frauds/public policy

· Can often get this even when there is a breach as an alternative remedy

INVALIDITY OF A CONTRACT

CONTRACT MODIFICATIONS

· Pre-existing duty rule

· “Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain.” R.73
· Note that since mutual promises to rescind a contract will be supported by consideration, pre-existing duty rule doesn’t prevent rescinding the agreement and making a new one. 
· Some states allow modifications without consideration (as long as no duress, and still have duty of good faith, threatening breach could be seen as bad faith, so new contract might not be enforced)
· Sometimes courts let you get around this by agreeing to pay some of debt before maturity, paying in a different place, or paying in property, those are sometimes valid consideration.
· One controversial application arises in cases where part of a debt has been paid as part of the creditor's agreement for forgiving the rest. Leading case (Foakes v. Beer, English case, creditor forwent interest in return for the principal being paid in installments) held that this wasn't valid consideration. 

· Alaska Packers: modification unenforceable due to pre-existing duty
· Fisherman contracted to sail to Alaska and work for the season. Once they got there they stopped worked and demanded extra payment. Company agreed to modification, but only paid original amount. Workers sued to recover the rest.
· No consideration, workers only did what original contract required them to do. And no voluntary waiver (supervisor didn’t have that authority)
· Might come out other way under NY Gen. Oblig Law, since requires no consideration for contract modification if in writing and signed by the party against whom it is to be enforced (or his agent).
· Also could promise to do a little extra work to create consideration.
· Watkins: modification enforceable. 
· Recession of old contract and creation of new one can be done in one transaction (including implicitly). (Though this wasn’t done here)
· Contract to excavate cellar, turns out much of the space is rock, so orally agree to make the unit price for removing rock 9x greater than original unit price which didn’t expect rock.

· No defense of mutual mistake.

· Special price was fair, defendant voluntarily yielded to demand for higher price, so waived right to hold plaintiff to promise of performance for lower price.

· In effect rejects pre-existing duty rule (since facts don’t support idea of recission and new contract)

· Policy for: At time of modification, it probably makes both parties better off than breach; prospect of modification reduces drafting costs
· Policy against: Creates incentives for party to lowball (misrepresent the terms on which they are willing to work); shirk (avoid taking precautions against breach); bluff (misrepresent likelihood of breach).
· When modification is benign (benefits both), respect for autonomy, fairness, and efficiency all point towards enforcement (and lowers drafting costs). When modification is malign, these may not apply. 
· Limitations on modifications are ineffective at common law: “those who make a contract may unmake it.”

· Might be able to require some formalities, eg signed and in writing 

· Ways to forestall modification
· No oral modification clauses can be made effective by statute but tend to be read narrowly (eg. qualified by waiver/estoppel)

· UCC 2-209(2): “Signed agreement which excludes modification or rescission excepted by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party”

· NY Gen. Oblig. Law 15-301

· Limit authority of agents

· Commitment to transfer value to third parties in event of modification
· Allowable modifications. R.89: Promise modifying a duty under a contract not fully performed on either side is binding if:

· (a): modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made.

· Eg. Watkins
· (b): to the extent provided by statute

· NY Gen. Oblig. Law 5-1103: no consideration needed for modifications when written and signed by party against whom they are to be enforced

· UCC 2-209

· No consideration needed to modify Article 2 contracts.

· But must satisfy the statute of fraud sections (2-201) if the contract as modified falls within its bounds

· And must still meet test of good faith
· Attempt at modification or recession that is ineffective due to no oral modifications clause or statute of frauds can operate as a waiver.

· Can retract waiver by reasonable notification unless retraction would be unjust in view of a material change of position in reliance on the waiver.

· (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise

· Also modifications can be enforced as waivers (until retracted, but some limits on that)
· Duress

· R.174. Conduct that appears to be a manifestation of assent is not effective as assent when that conduct is physically compelled by duress.
· R.175: If manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
· Applies too when induced by non-party, unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.
· R.176: Threat is improper if:
· What is threatened is crime/tort, criminal prosecution, or use of civil process in bad faith
· (not duress to threaten a lawsuit in good faith, need some basis for the underlying claim)
· Or if threat is a breach of duty of good faith and fair dealing under a contract with recipient
· See Austin
· UCC 2-209 Comment 2: Modifications made under this section (thus requiring no consideration) must meet test of good faith
· Or if resulting exchange is not on fair grounds and:
· Threatened act would harm recipient without significantly benefiting threatening party
· Effectiveness of threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat
· What is threatened is otherwise a use of power for illegitimate ends
· Holdup problem. See this in Alaska, company had sunk costs into venture and due to distance couldn’t get alternative sources of labor before the fishing season ended. So either had to pay the workers extra or lose much more.
· Austin (modification unenforceable due to common law duress)
· Loral won Navy contract, subcontracted with Austin for component parts. Austin ceased delivery, demanding Loral give them work under the second Navy contract and a substantial retroactive price increase. Loral had no other options (so no free will): it would be liable for liquidated damages to the Navy if it didn’t get the parts from Austin, and the timeline wouldn’t allow getting another supplier.
· Mere threat to breach by not delivering isn’t duress (though is wrongful). For duress it must also appear that threatened party could not obtain the goods from another source of supply and that the ordinary remedy of action for breach of contract wouldn’t be adequate.
· Expectation damages wouldn’t be adequate since wouldn’t cover damaged reputation/loss of future contracts. 
· Duress doesn’t apply if you yield too easily. Must display a reasonable degree of temerity in face of a threat. 
· Also must protest early enough (if wait too long can’t plead duress, in Austin, they waited till after performance which was ok since if protested earlier then Austin would cut them off again, they had already done it once)
· Threats to business interests as well as life/limb can constitute duress. 
FRAUD & MISREPRESENTATION

· Parol evidence can always come in to show misrepresentation or fraud. R.214

· Fraud is inefficient.

· Misrepresentation is both a grounds for rescinding a contract and a tort.

· Misrepresentation is an assertion not in accord with the facts. R.159

· Fraudulent if maker intends his assertion to induce a party to manifest his assent and the maker; R.162(1)

· (a) Knows or believes the assertion is not in accord with the facts

· (b) Does not have the confidence that he state or implies in the truth of his assertion

· (c) Knows that he does know have the basis that he states or implies for the assertion

· Material if would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so. R.162(2)

· Misrepresentation makes contract voidable when: R. 164

· (1) Party’s manifestation of assent is induced by either fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying. Then the contract is voidable by the recipient. 

· (2) 3rd party made the fraudulent/material misrepresentation

· Possible claims

· Fraudulent misrepresentation/deceit:

· Knowing or reckless false statement, justifiable reliance
· Excuse, Damages (including punitive)
· Promissory Fraud

· Fraudulent misrepresentation of intent regarding future conduct.
· Damages (compensatory and  punitive), doesn’t excuse from performance
· Justification is that you don’t just bargain for right to win a suit if they breach, but also for sense of security/reliance which is undermined if they never intended to keep the promise, fear of fraud leads to investing too much in precautions against nonperformance.
· Warranty
· Affirmation of fact or promise that turns out to be untrue
· Basis of the bargain
· Excuse (if material), Damages
· Innocent Misrepresentation

· Materially false statement, justifiable reliance
· Whether it’s justifiable depends on victim’s capabilities, nature of transaction, plausibility of misrepresentation
· Reliance can’t be justifiable if you find out it’s inaccurate and rely anyway
· Excuse, No Damages
· Unilateral Mistake

· Materially adverse effect, basic assumption, risk not allocated, and either enforcement would be unconscionable or “the other party had reason to know of the mistake or his fault caused the mistake”
· Excuse, No Damages
· Mutual Mistake

· Materially adverse effect, basic assumption, risk not allocated
· Excuse, No Damages
· (Test for avoidance on grounds of mutual mistake is less demanding than for unilateral mistake. Law of mistake focuses on beliefs that are not in accord with the facts. Situations in which parties have divergent beliefs about the meaning of contract terms are dealt with as possible failures of mutual assent.)
· Nondisclosure

· Policy considerations in favor of liability for nondisclosure: immortality of deception; injustice where parties have unequal access to information; value of preventing mistaken transactions
· Reasons against: want to maintain incentives to acquire and use information (seeking out information can be costly but socially beneficial to do so), disclosure may be costly
· Contract around: “Seller and Purchaser agree that Purchaser is taking the Property “AS IS” with any and all latent and patent defects under the express understanding that there are no express or implied warranties.”

· Classic view: no liability for mere nondisclosure. Swinton
· D sold house, infested with termites. P didn’t know. 
· Mere failure to reveal, wasn’t any allegation of false statement or half-truth, so no liability.
· Argument against this ruling: disclosure is efficient, ruling creates incentives for costly and unnecessary inspections (but better to just have buyer ask and force defendant to make a representation regarding termites, only works if it’s a known unknown)
· Modern view: Nondisclosure of a fact known to a party is equivalent to assertion that the fact does not exist ONLY when: R.161
· (a) (Half-truths) Party knows disclosure is necessary to prevent a previous assertion from being a misrepresentation or fraudulent or material.
· Kannavos
· D owned single family dwelling and operated is as apartments, knew this was illegal.
· D sold it, ads highlighted income the 8 apartments would provide.
· P made no inquiry about zoning/permits
· Would be no duty if seller had made no reference to the usage (Swinton)
· But once reference to a topic is made, the party is bound to speak honestly and divulge all material facts bearing on the topic and within the party’s knowledge.
· (b) Party knows disclosure would correct a basic assumption on which the other party is making the contract and non-disclosure amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing
· (c) Where he knows disclosure would correct a mistake of the other party as to the contents or effect of a writing that evidences or embodies an agreement in whole or in part.
· (d) Where the other party is entitled to know because of a relationship of trust and confidence between them.
· Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist. R.160
· Also nondisclosure may give rise to liability when indicated by statute: securities laws, franchising, truth in lending, implied warranties of merchantability and fitness for purpose in sales of goods cases; implied warranty of habitability in sales of new housing.
· Opinion & Puffery
· Generally no liability for misrepresentation for opinions. Vokes
· Opinion if only expresses a belief, without certainty, as to existence of a fact or expresses only a judgment as to quality, value, authenticity, etc. R.168
· If reasonable to do so, recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to recipient may properly interpret it as an assertion:
· That the facts known to that person are not incompatible with his opinion, or
· That he knows facts sufficient to justify him in forming it
· Speakers: Reasonable person in Rodriguez’s position would understand ProServ saying they could get him $2-4 million in endorsements was aspirational, not a commitment (just puffery).
· Wouldn’t be justifiable reliance on it, (Wasn’t a promise)
· Reliance on opinion is only justified if recipient: R.169
· (a) is in a relationship of trust or confidence with asserter
· (b) reasonably believes that, as compared with himself, the asserter of the opinion has special skill, judgment or objectivity with respect to the subject matter. Or
· (c) is for some other reason particularly suspectible to a misrepresentation of the type involved. 
· Vokes: widow paid $31k for dance lessons, sales techniques went beyond mere puffery, falsely said she was improving rapidly and had great potential in order to get her to buy more lessons
· Could reasonably suppose defendant had superior knowledge about plaintiff’s potential and rate of improving.
· Also, court seems to think she was esp. vulnerable (51 year old widow)
· Can you contract out of liability for fraud?

· Several options: 
· Merger clause: “This Agreement represents the entire agreement between the parties regarding the subject matter herein. There are no representations, warranties, other statements or understandings other than those expressly set forth in the Agreement.”
· Statement of non-reliance: “Participant is not relying upon any promises or statements made by anyone about [the nature of the Film]”

· Waiver of right to sue: “Participant waives and agrees not to bring any claims that include assertions of fraud [(such as any alleged deception or surprise about this film)].”

· Policy for: Respect for autonomy; limits litigation costs (Esp. when non-legal sanctions are potent); limits agency costs (may be hard to control what your agents say, and hard to find out what they said)
· Policy against: party making the misrepresentation is usually in the best position to avoid it cheaply (but see agency costs)
· Psenicksa: Borat movie releases upheld, no liability
· Plaintiffs consented to be in documentary-style film.
· Each agreement had merger clause saying not relying on any statements made about nature of the film.
· Also waived right to bring any claim (including for fraud) that waiver+merger clause means they can’t sue for fraud in the inducement or claim that defendants had a duty to disclose nature of film/identity of those involved
· Contract is enforceable: contract term isn’t ambiguous.
· New York is relatively unusual in enforcing this right to waive suing for fraud. Most states say fraud unravels the contract.
STANDARD FORM/ADHESION CONTRACTS
· Features of standard form contracts: no negotiation over terms (take it or leave it); drafter may have market power; one side may have imperfect info about terms; terms may be substantively unfair; used in multiple transactions (just changing price/quantity)

· Doctrines implicated: mutual assent; interpretive rules (parol evidence, duty of good faith, contra proferentum; reasonable expectations); unconscionability; public policy; limit on availability of equitable remedies; statutory provisions

· Concerns/arguments against: Validity of consent (non-drafting party may have little time or ability to understand contract), no opportunity to bargain, substantive unfairness, concentration of power, incentive to draft innovative terms; incentive to draft fair terms; incentives to draft clearly; incentives to read; litigation costs

· Arguments for: reduce drafting costs (and makes quality drafting more available); lower prices for goods (if competition); reduce uncertainty by having one court ruling cover more contracts; less risky; more foreseeable/better planning

· Laissez faire: 

· Consent to unknown terms is valid; competition creates incentives to draft welfare maximizing forms (incentives to attract informed minority or those wary of unclear terms, even if most don’t care)

· Note this doesn’t work if minority is small and discrimination (like price discrimination) is possible

· So don’t need to invalidate contracts outside of fraud/duress

· Libertarian paternalism: 

· Parties’ ability to make choices that further their interests are impaired by asymmetric information and systemic biases (also applies for paternalism and regulatory capitalism, though those may add more factors)

· Fix this through choice preserving policies such as disclosure and default rules.

· Paternalism:

· Sometimes need to override parties’ choices in order to get good outcomes.

· Regulatory capitalism: 

· Public interests (impact on children of parties, effect on judicial system, distributive justice, etc), may justify overriding private choices. 

· Legislature/executive branch probably better than courts here.

· R.211:

· (1) Except as stated in Subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.

· (2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.

·  (3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

· Term may violate reasonable expectations if evidence it is “oppressive” or inconsistent with prior negotiations, most conspicuous terms of contract, or commercial context.

· Policy for: incentivizes drafters to draft clearly and get explicit assent to certain terms

· Policy against: encourages people not to read fine print

· Henningsen: Refuses to uphold disclaimer of liability in standard form K

· Car failed 10 days after delivery, causing injury. Disclaimer said only obligation under warranty was replacing parts which were sent back to factory in first 90 days/4000 miles (thus disclaiming liability for personal injury)

· This warranty was used by Automobile Manufacturer’s Association, which at the time made almost every car sold in the US

· So no competition in area of express warranty

· Court refuses to uphold disclaimer of liability: didn’t call attention to the provision, no real bargaining over warranty, text was unclear

· O’Callagahn: Upholds exculpatory clause in apartment lease agreement

· Thousands of landlords so plenty of competition (even though housing shortage and almost all use this clause), use of a form contract is insufficient to establish disparity of bargaining power.

· Also this is a matter of private concern so less likely to invalidate on public policy grounds.

· (Most states have since banned these clauses in residential leases by statute)

· Adhesion contracts: 
· One definition is a standardized contract imposed and drafted by the party of superior bargaining strength, which relegates to the subscribing party only the opportunity to adhere to the contract or reject it. Graham.
· Two general limitations on enforcement of adhesion contracts: Graham
· Provision which does not fall within the reasonable expectations of the “adhering” party won’t be enforced against him

· (Term may violate reasonable expectations if evidence it is “oppressive” or inconsistent with prior negotiations, most conspicuous terms of contract, or commercial context.)
· Unconscionability

· Graham: Arbitration clause unconscionable.

· Adhesion contract, required arbitration by the union’s international executive board.

· Fell within the reasonable expectations of adherent (who had been a party to thousands of these and been to arbitration before)

· But it was unconscionable, arbitrator was presumptively biased in favor of defendant (member of the union)

· Was a real case of monopoly, if concert performer refused to use the form, would have no business (almost all artists were members of the union, which required them to use their forms)

· Great Expectations: Standard form contract, violated multiple statutory provisions. 

· Contract for dating sight, statute says can’t charge more than $25 if doesn’t assure specified number of referrals a month, also violated other provisions.

· Law says can recover actual damages or $50, whichever is greater. Actual damages would be actual amount charged – maximum allowable ($25).

· Court says each claimant would not have signed a contract with terms that violate applicable law if she had known of her rights, so entitled to a full refund (including the last $25).

· Damages are restitutionary. 
UNCONSCIONABILITY

· Related doctrines: duress, fraud, undue influence, infancy, incompetence.
· Policy considerations: respect for individual autonomy, efficiency, substantive fairness, distributive justice, institutional competence.
· § 2-302. Unconscionable contract or Clause.
· (1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

· (2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

· R. 208: “If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.”

· Two factors (look at either one clause or contract as a whole, and all circumstances surrounding the transaction):
· Procedural unconscionability – was there absence of meaningful choice? Walker (door to door salesman, items leased for monthly rent, payments credited to each outstanding lease on pro rata basis, so nothing paid off until every item is paid off, effect was that if you default on one payment, they can collect all you leased from them, even one you just owe a few cents on, store knew that customer’s income was just a small monthly stipend from gov’t for her and her seven children, remanded to determine if there was unconscionability). 

· Some factors

· Reasonable opportunity to understand the terms (eg. no explanation, lack of education, no time)

· Gross inequity in bargaining power

· Little real choice (eg. no market alternative)

· Ask if there is something else they could do, either another seller or go without the product.

· Substantive unconscionability – contract terms that are unreasonably favorable to the other party. Walker
· Are the terms “so extreme as to appear unconscionable according to the mores and business practices at the time.”

· Would no “honest and fair man” propose such terms?

· Would no “man in his senses and not under delusion” agree to them?

· Look at “general commercial background and commercial needs of a particular trade or case”

· Other things to think about, not from case

· How did price compare to market price. 

· Was there some countervailing advantage because of the term, eg. lower price/cost of credit in Walker.

· Jones: price term enough on its own for unconscionability, doesn’t look towards procedural unconscionability

· Freezer sold door to door to welfare recipients had retail value of $300. Price was $900, and more than $1200 with credit charges/insurance/tax.

· Plaintiffs had already paid more than $600.

· Applies UCC 2-302, says this includes price term. 

· Reforms contract by changing amount of payments called for to be equal to the amount already paid. 

· Says defendants were already amply compensated.

· Typical approach is to say look at both substantive and procedural unconscionability, the more of one there is, the less of the other is needed to rule it unconscionable. 

· Remedies: Courts have broad discretion to determine legal consequences of finding on unconscionability, including:
· Refuse to enforce contract
· Refuse to enforce a term and:
· Substitute default rule
· Substitute minimally tolerable term that is most favorable to the drafter
· Substitute most unfavorable term to the drafter. 
· See also Jones.
PUBLIC POLICY
· Promise/term is unenforceable on public policy grounds if provided by statute or interest in its enforcement is clearly outweighed in the circumstances by a public policy against enforcement of such terms. R.178

· Factors in favor: Parties’ justified expectations, forfeiture that would result if enforcement were denied, any special public interest in favor of enforcement

· Factors against: Strength of the public policy as manifested by legislation/judicial decisions, likelihood the refusal to enforce the term will further the policy; seriousness of misconduct/extent to which it was deliberate; directness of connection between misconduct and term

· Also look to relative culpability of parties (in pari delicto, in equal fault)

· Unclean hands (equity principle, generally only comes up for specific performance/injunction): courts won’t grant relief to party with unclean hands.

· (May have unclean hands despite not violating public policy/law)

· Common sources of public policy: licensing requirements; criminal law; judicial/legislative policy against exculpatory clauses; judicial policy against waiver of obligations to children/spouse; judicial policy against restraint of trade; antitrust statutes

· See also R.179
· Courts have discretion to sever part and enforce the rest

· Narrow version is blue pencil rule: can you strike some text and will the rest of the contract work/be grammatical

· Other courts try to rewrite the contract without the provision

· Courts can order restitution if contract voided on public policy grounds. Have a claim for restitution (despite contract voided on public policy grounds) if:

· Denial of restitution would cause disproportionate forfeiture. R.197

· Party was excusably ignorant of facts or of legislation of a minor character, or party wasn’t equally in the wrong with the promisor. R.198

· Party didn’t engage in serious misconduct and either withdraws from the transaction before improper purpose has been achieved or allowance of the claim would put an end to a continuing situation that is contrary to the public interest. R.199
· Types of contravention of public policy
· Agreement whose formation is illegal (eg. agreement to fix prices or pay a bribe)

· Agreement whose performance or consideration is necessarily illegal (eg. agreement to commit murder)

· Agreement that is the product of illegal activity (eg. agreement concluded by unlicensed actor; agreement procured through bribery)

· Agreement whose performance will promote illegal activity (Bovard)

· Policy for: Amplifies effect of legal prohibitions, thereby: enhancing deterrence, conserving prosecutorial resources; maintaining integrity of the courts

· Policy against: Non-enforcement may lead to disproportionate punishment, exclusion from the benefits of contract law in the future, illegitimate punishment

· Illegal contracts
· Contracts whose formation/performance/consideration are illegal, which are product of illegal activity, or performance promotes illegal activity

· Bovard: Contract void on public policy grounds
· Company made drug paraphernalia (legal at time contract was entered into, but public policy against it was implicit in statute making possession and use of marijuana unlawful) and jewelry

· Court refuses to enforce contract (seller of company sued to get payment as agreed on).

· Courts have duty to not enforce illegal contracts (including actions to settle or compromise claim based on illegal contract)

· This is a high bar. 

· Application: neither party reasonable justified in thinking gov’t would allow continued operation of the company; forfeiture occurred but plaintiff recover the only assets that could be used for legal purposes; strong public policy against possession/use of marijuana, both parties knew products would be used for illegal purposes even though the business wasn’t expressly prohibited. 

· Getting around this: simultaneous exchange so nothing needs to be enforced; trusted third party; contract under law of jurisdiction where it is legal (need assets there to enforce judgment)

· XLO
· Contractor refused to pay subcontractor because contract was part of extortion/bid rigging/kickback scheme (knew this at time entered into it)

· Contract which is legal on face and doesn’t call for unlawful conduct in performance is not voidable simply because it resulted from an antitrust conspiracy

· Ask if contract is so integrally related to agreement in restraint of competition that enforcement would result in compelling performance of the precise conduct made unlawful by the antitrust laws (to be determined on remand)

· Should avoid upholding antitrust defenses when it would impose a substantial forfeiture on one party and unjustly enrich the other.

· Also look to relative culpability, bargaining power, knowledge of parties. 

· Restraints of trade
· Majority rule: Promise is unenforceable on grounds of public policy if it is unreasonably in restraint of trade (limit competition or restrict promisor in exercise of a gainful occupation). R.186. Unreasonably in restraint of trade if:
· Not ancillary to otherwise valid transaction. R.187

· Ancillary to otherwise valid transaction, but: R.188

· Restraint is greater than is needed to protect promisee’s legitimate interest, or
· Promisee’s need is outweighed by the hardship to the promisor and likely injury to the public.

· These can include (but not limited to) promise by seller of business not compete with buyer in way that injures value of business sold; promise by employee or agent not to compete with employer or other principal; promise by partner not to compete with partnership. 

· California rule: “Every contract by which anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that extent void [except in connection with sale of a business or dissolution of a partnership].” 
· Policy in favor of non-enforcement: Enhance economic freedom of promisor; enhances dissemination of information; enhance competition and associated benefits to consumers.

· Policy against non-enforcement: Enhance incentives to create and transfer information to collaborators who are also potential contributors; enhance incentives to acquire assets from potential competitors who retain complementary information
· Hopper:

· Non-compete clause, vet agreed not to practice small animal medicine for 3 years from date of termination within 5 miles of the city limits. Opened competitng practice (slightly more than half of income from small animal practice, substantial oberlap in clientele)

· Clause was reasonable (Vet had information from exposure to clients and clinic operations [eg. pricing], this info had value and old employers entitlted to reasonable protection, also she could practice large animal medicine or open a practice elsewhere in the county, so not burdensome to her or public)

· But duration was unreasonable. One-year would have been enough to secure interest in pricing policies and practice development information (prices change yearly, practice development info loses value rapidly, new employees don’t need 3 years to build up relationship with the clients)

· Court limits duration to one year (retroactive so she doesn’t have to close down clinic.

· No damages since too speculative. 

· Policy favoring arbitration
· Federal arbitration act: Agreements to arbitrate “shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”

· Concepcion: Federal public policy in favor of arbitration (from FAA) preempts CA law that bars class arbitration. 

· American Express: Contractual waiver of class arbitration enforceable under FAA even when plaintiff’s cost of individually arbitrating exceeds potential recovery. 

· Plaintiffs (merchants who accept Amex) brought class action alleging antitrust violations

· Held: Courts must rigorously enforce arbitrations, including terms that specify with whom they will choose to arbitrate and rules under which arbitration will be conducted.

· Antitrust laws don’t guarantee affordable procedural path to vindication of every claim.

· Effective vindication exception: allows invalidation on public policy grounds of arbitration agreements that “operate…as a prospective waiver of a party’s right to pursue statutory remedies”

· Covers provision forbidding assertion of certain statutory rights, maybe also filing/administrative fees attached to arbitration that are so high as to make access to the forum impracticable.

· Doesn’t cover this case (here is’ only too expensive to prove entitlement to remedy, can still pursue it)

· Individual arbitration is sufficient to vindicate rights.
GOOD FAITH IN PERFORMANCE (not in negotiation)
· Not an independent cause of action, still suing for breach (or failure to use good faith extinguishes some remedial right or power). 

· Directs courts towards interpreting the contract within the commercial context in which they are created, performed, and enforced.

· “Every contract or duty within [the UCC] imposes an obligation of good faith in its performance and enforcement.” §1-304

· “In the case of a merchant good faith means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.” § 2-103
· See Nanakuli under commercial context
· Extended to non-merchants by revised § 1-201(20) which has been adopted by roughly 34 states.
· Non merchants in other states just held to “honesty in fact”
· “The obligations of good faith…may not be disclaimed by agreement….The parties, by agreement, may determine the standards by which performance of those obligations is to be measured if those standards are not manifestly unreasonable.” § 1-302(b) 

· “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.” Restatement 2d Contracts §205. 

· Comment a: Good faith performance or enforcement of a contract emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party; it excludes a variety of types of conduct characterized as involving "bad faith" because they violate community standards of decency, fairness or reasonableness.

· Examples of when it comes up: output/requirement contracts (good faith limits discretion over how much you can produce or sell); whether a condition has been fulfilled (Mattei); distribution of products upon which royalties are payable (Wood, his discretion over how much effort to put into marketing the products is limited by implied duty of good faith)

· What does good faith mean? 

· Doesn’t mean: fiduciary duty; duty to exert best efforts (usually); duty to refrain from committing torts

· 3 possibilities: duty to respect reasonable expectations of other party; duty to maximize joint gains from trade (Kaldor-Hicks efficiency, but not Pareto); duty to refrain from acting in bad faith

· Policy for: Reflect intentions of parties; reduce reading/drafting costs; generate fair outcomes.

· Potential concerns: additional uncertainty/litigation costs; parties might prefer to opt out of implied term and find it expensive to do so

· Frey: 

· Sale and leaseback arrangement with option to buy back, Paragraph 34 said had to give reasonable consideration to requests for additional financing (or else could buy back at less than market value)

· Requested financing 20 years later, didn’t mention Para 34, was denied. Tried to buy back.
· Can’t take deliberate advantage of an oversight by your contract partner of their rights under the contract. 
· Whether there was bad faith is to be determined on remand 

· Ask if requestor believed other party knew or would surely find out about Para 34 (then not dishonest or opportunistic to fail to flag it).

· But if believed the other party didn’t know and wouldn’t find out, then would breach duty of good faith.

· Falstaff: 

· D buys P’s labels/trademarks, contracts requires they use best efforts to promote and maintain high volume of sales of P’s beer brands (P get royalties)

· They eventually decrease advertising of P’s products, and take other steps that lead to plunge in sale of P’s products

· Didn’t use best efforts (prioritized profit margins over volume, contract required volume)

· Had to do this once D was out of financial danger. 

· Had to give at least same effort to promote P’s brands as their own, and had to take account of volume (only as long as not financially disasterous)

· But didn’t trigger liquidated damages clause (requires buyer “substantially discontinues” distribution of P’s products)

· Feld:

· Defendant agreed to sell and plaintiff agreed to buy all bread crumbs produced by defendant at a certain factory.

· Defendant ceased production because it became uneconomical

· Case governed by UCC 2-306, contract had a 6 month cancellation clause.

· Bankruptcy or genuine imperiling of the entire business could justify stopping protection.

· But a simple loss from the sale would not, bread crumbs were only part of defendant’s business and there was a contractual cancellation clause, so good faith required continued production even at a loss. 

· Dalton
· Repeat SAT taker boosted scores by 410 points, triggered review for suspicion of fraud (they concluded it was fraud). Terms said taker could submit additional information, which he did (he was sick 1st time, plus took prep courses).

· D didn’t even consider the information sent

· Breached good faith (required D consider any relevant information submitted)

· Can’t act “arbitrarily or irrationally in exercising any discretion the contract allows the party.”

· Entitled to specific performance (they have to consider the submitted material in good faith, but don’t have to give even reasonable consideration or approve the higher score)

INTERPRETATION OF A CONTRACT

Contract Recitals: Courts have frequently applied Lord Esher's "three rules" to interpretation of contract recitals (which are usually preceded by "whereas" and are not ordinarily drafted as promises or conditions.

· If the recitals are clear and the operative part is ambiguous, the recitals govern the construction

· If the recitals are ambiguous, and the operative part is clear, the operative part must prevail.

· If both the recitals and the operative part are clear, but they are inconsistent with each other, the operative part is to be preferred.

RESTATEMENTS

· § 201 Whose Meaning Prevails
· (Note: If there is a conflict between the subjective meaning attached by both of the parties and the objective meaning, eg. from usage of trade, majority of courts will go with the subjective meaning)
·  (1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.
· (2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
· (a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or
· (b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.
· (3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
· § 202 Rules in Aid of Interpretation

·  (1) Words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.
· (2) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.
· (3) Unless a different intention is manifested,
· (a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;
· (b) technical terms and words of art are given their technical meaning when used in a transaction within their technical field.
· (4) Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement.
· (5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing, or usage of trade.
· § 203 Standards of Preference in Interpretation

· In the interpretation of a promise or agreement or a term thereof, the following standards of preference are generally applicable:
· (a) an interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect;
· (b) express terms are given greater weight than course of performance, course of dealing, and usage of trade, course of performance is given greater weight than course of dealing or usage of trade, and course of dealing is given greater weight than usage of trade;
· (c) specific terms and exact terms are given greater weight than general language;
· (d) separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated.
· § 204 Supplying an Omitted Essential Term

· When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.
· § 206 Interpretation Against the Draftsman (contra proferentem)
· In choosing among the reasonable meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against the party who supplies the words or from whom a writing otherwise proceeds.
· § 207 Interpretation Favoring the Public

· In choosing among the reasonable meanings of a promise or agreement or a term thereof, a meaning that serves the public interest is generally preferred.
· Other interpretive notes
· Ejusdem generis (“of the same kind”): list of specifics followed by general term; the general term is read in light of the list (eg. cars, horses and other means of transport. Wouldn’t include airplanes)
PAROL EVIDENCE RULE
· Sample merger clause: “This Agreement represents the entire agreement between the parties regarding the subject matter herein. There are no representations, warranties, other statements or understandings other than those expressly set forth in the Agreement.”
· Merger clause is relevant to determining extent of integration but not dispositive. 
· Classify agreement according to level of integration

· Unintegrated: Parol evidence rule doesn’t apply

· Non-binding (or that is voidable and avoided) integrated agreement doesn’t discharge previous agreement. But may render in operative a term that would have been part of the agreement if it had not been integrated. R.213(3)

· Partially integrated/Final (UCC):
· Discharges prior inconsistent agreements. R.213(1)

· Can be supplemented by consistent additional terms. R.216(1)

· Completely integrated/Final, Complete and Exclusive (UCC)
· Discharges prior inconsistent agreements. R.213(1)

· Discharges prior consistent agreements within its scope. R.213(2)

· Cannot be supplemented by consistent additional terms. R.216(1)

· Parol evidence cannot be used to:

· Contradict integrated written agreements. R.215

· Supplement completely integrated agreements within their scope

· Explain unambiguous agreements

· Less clear/more controversial
· Parol evidence can be used to:

· Invalidate a written agreement (illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause) R.214
· Reform a written agreement
· Bollinger: Where there is a mutual mistake, can use parol evidence to reform the contract to include the term they meant to include.

· Term that defendant would remove topsoil and then restore it after depositing the waste on P’s property was omitted by mutual mistake. Contract reformed to include it.

· One party denying the mistake isn’t enough to prove there wasn’t a mutual mistake.

· That party initially performed as if the term was there and also did it for the neighbor. 

· (Would be hard to show without performance)
· Show grounds for granting or denying a remedy (including specific performance, rescission, and reformation) R.214
· Establish the meaning of ambiguous writings R.214

· Masterson (allowed parol evidence to explain ambiguity in how to calculate depreciation)
· Establish that performance is subject to a condition. Hicks (see conditions)
· Explain or supplement, if it relates to commercial context
· Establish if the writing is or is not integrated, or that it is completely or partially integrated. R.214

· Except see NY/Gianni exception below

· Contentious issues: 

· Can parol evidence be used to determine whether an agreement is integrated or completely integrated?
· No in NY, yes in CA
· Can parol evidence be used to determine whether an agreement is ambiguous?

· Can evidence of commercial context always be used to explain or supplement a written agreement? 
· Policy for: cautionary effect, encourages people to put agreements in writing, reduced litigation costs, may reduce risk of error, may respect intentions of sophisticated parties, reduced reading costs

· Policy against: Increased drafting costs, frustrates intentions of unsophisticated parties

· No parol evidence rule under CISG (applies to international sales of goods between countries which have ratified CISG or which are governed by the law of such a country)

· Parol evidence rule doesn’t apply to subsequent agreements (does apply to contemporaneous or prior agreements/negotiations)

· UCC 2-202 Final Written Expression: Parol of Extrinsic Evidence
· Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

· By course of performance, course of dealing, or usage or trade (Section 1-303); and

· By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
· UCC 2-202 comment 3: “If the additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then evidence of their alleged making must be kept from the trier of fact.”
DETERMINING LEVEL OF INTEGRATION

· Integrated agreement is a writing or writings constituting the final expression of one or more terms of an agreement. R.209

· Completely integrated agreement is an integrated integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement. Otherwise it’s partially integrated. R.210

· R.216 (2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

· (a) agreed to for separate consideration, or

· (b) such a term as in the circumstances might naturally be omitted from the writing.

· Strict/NY Rule: Look to the contract alone to determine if it is completely integrated/complete and exclusive. Gianni. 

· P contented there was prior oral agreement giving him exclusive right to sell soft drinks in the building, not in the written lease.

· Presumed to be the complete contract if it appears to be a contract complete within itself and written as to create a complete legal obligation without uncertainty as to the object or extent of the engagement. Thus can exclude parol evidence here.

· Oral agreement is within the field embraced by the written one, so evidence of the oral contract is inadmissible under parol evidence rule.

· Exclusivity promise would have been naturally included in the contract, so it’s excluded.

· “Where the cause of action rests entirely on an alleged oral understanding concerning a subject which is dealt with in a written contract it is assumed that the writing was intended to set forth the entire agreement as to that particular subject.”

· Liberal/CA Rule: Determine if there is integration by looking at both the writing and any other agreements. 

· R.214: Agreements/negotiations prior to or contemporaneous with the adoption of a writing are admissible to show if the writing is an integrated agreement (and if it’s partially or complexly integrated)

· Masterson:

· Sold ranch with option to buy back, seller went bankrupt and trustee wanted to buy it back. Buyers said parol evidence indicated right was not assignable (had to be kept within family). No integration clause.

· Need to look to collateral agreements to determine if parties intended the subjects it deals with to be included in, excluded from, or affected by the writing. 

· Hard to include the non-assignment agreement in the deed, and a family agreement so might not right anything down.

· Therefore reasonable that they wouldn’t include the non-assignment clause (not a natural part of deed).

· Court uses contextual approach to determine if completely integrated. 

· Deed is partially integrated, can’t prove complete integration based on deed alone. 

UCC 2-202 comment 3: “If the additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then evidence of their alleged making must be kept from the trier of fact.”
DETERMINING WHETHER THE AGREEMENT IS AMBIGUOUS

· All courts agree can’t use parol evidence to interpret an unambiguous agreement. 

· NY/Plain Meaning/Four Corners Rule – If language isn’t ambiguous (by looking at contract alone), can’t bring in extrinsic evidence. If language is ambiguous, then can use extrinsic evidence to explain the ambiguous term.

· NY takes usage of trade into account in determining if an agreement is ambiguous (exception from NY’s usual four corners rule)

· Unclear if NY courts allow course of performance/course of dealing to determine if agreement is ambiguous.
· Greenfield:

· Contract silent on royalties for synchronization and domestic redistribution.

· Silence on these parts does not create an ambiguity (contract talks about all known or hereafter known methods, and royalty schedule is silent on some methods, so no royalties on those methods)

· “A written contract that is complete, clear and unambiguous on its face must be enforced according to the plain meaning of its terms.”
· Contract is unambiguous if the language it uses has a “definite and precise meaning” concerning which there is “no reasonable basis for a difference of opinion”

· WWW
· Contract has a reciprocal cancelation clause, one party wanted to read it as for their sole benefit based on extrinsic evidence.

· But contract was unambiguous so can’t look to extrinsic evidence, can’t consider extrinsic evidence to create an ambiguity in an already clear agreement.

·  Whether a writing is ambiguous is a question of law.

· Pros: Honors written contracts, promotes stability in law, encourages better drafting, lowers litigation/reading costs, written evidence is better than oral

· Cons: higher drafting costs, may hurt unsophisticated parties

· CA Anything Goes Rule – always have to look to extrinsic evidence to determine if a contract is ambiguous (fairly susceptible of multiple meanings)

· Pros: honors intentions of parties, protects unsophisticated parties

· Cons: adds ambiguity to any written contract, higher litigation costs, allows sub-par evidence and sloppy drafting

· To get around this must use choice of law, not merger clause (since extrinsic evidence could knock out a merger clause).
· PG&E:

· “The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.”
· But if after using parol evidence determine the contract isn’t ambiguous, can’t use the parol evidence to interpret the contract.

· D agreed to “indemnify” p for all loss resulting from injury to property arising out of contract.

· D claims this only covered damage to third parties that P would otherwise be liable for. Damage to P’s property occurred. 

· D can bring in extrinsic evidence to show contract was meant to only cover damage to third party’s property.

· Delta: 

· Exclusive distributorship contract, party breached by  not selling enough. Agreement said prevailing party in action for damages gets reasonable attorneys’ fees.

· D said extrinsic evidence showed that P’s exclusive remedy was to terminate the contract.

· Have to let that evidence in, error to exclude it, possible to reconcile the two.

· Trident:

· Contract for office building construction prohibited prepayment by Trident in first 12 years, highly sophisticated parties (insurance company, law firms).

· Under CA law, no matter how clear the contract is written and how completely integrated, must allow parol evidence in to see if there is ambiguity. 

· 9th Circuit criticizes this as undermining foundation of legal system, adding uncertainty, and creating unnecessary litigation.
DETERMINING WHETHER EVIDENCE OF COMMERCIAL CONTEXT CAN EXPLAIN OR SUPPLEMENT A WRITTEN AGREEMENT

· Under UCC evidence of commercial context can be used to supplement or give meaning to terms as long as it doesn’t contradict express terms, even when the language appears to be clear. (So deviates from parol evidence/plain meaning rule)

· Contract around: clause that says can’t use usage of trade/course of performance/dealing as an interpretive tool (merger clause not enough)

· Courts will sometimes apply UCC concepts/analysis even in non-UCC cases.
· Course of performance: Prior conduct in relation to a transaction that involves repeated occasions for performance
· Course of dealing: Conduct in previous transactions

· Usage of trade: Conduct in a place, vocation, or trade, notes for UCC:

· Departs from common law definition of custom: § 1-303, cmt 4.

· E.g., need not be universal, need only be “any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.” (§ 1-303(c))

· Must be proved as a fact. (§ 1-303(c))

· Are presumed to be reasonable. (§ 1-303, cmt 5)

· Can be used if parties:

· are engaged in a vocation or trade, or 

· are aware of or should be aware of the usage

· are to perform in place where usage is applicable (§ 1-303(d))
· Usage of trade outside UCC
· Restatement takes same approach as UCC on usage of trade

· NY takes usage of trade into account in determining if an agreement is ambiguous (exception from NY’s usual four corners rule)

· Unclear if NY courts allow course of performance/course of dealing to determine if agreement is ambiguous.
· Course of performance v. waiver:

· Waiver is the intentional relinquishment or abandonment of a known right.

· A course of performance is relevant as evidence of a waiver or modification of an express term, even if it is inconsistent with that term: § 1-303(f).
· (Contract around: anti-waiver clause, send written reminder each time you do something that could be seen as a waiver that it’s not a waiver/modification)
· Waiver does not affect rights other than those waived and can be retracted unless relied upon: § 2-209.

· Evidence of course of performance can be used to define rights more generally.

· Benefits of excluding evidence of commercial context: Respects intentions of legally sophisticated parties and commercially unsophisticated parties (and general extrinsic evidence pro/con above)

· Costs: Frustrates intentions of legally unsophisticated but commercially sophisticated parties.

· UCC on commercial context:

· § 1-303(d):  Evidence of commercial context can be used to ascertain meaning, supplement or qualify terms of the agreement. (UCC suggests they can be used to supplement or qualify even a final complete and exclusive (completely integrated) agreement and can be used to determine the meaning of an unambiguous agreement)

· For usage of trade they must be aware of it or should be aware of it.
· § 1-303(e):  “[E]xpress terms, course of performance, course of dealing, or usage of trade must be construed whenever reasonable as consistent with each other.” If such a construction is unreasonable, the following hierarchy applies:

· Express terms

· Course of performance

· Course of dealing

· Usage of trade

· § 2-202: Evidence of commercial context can be used to explain or supplement a writing that is a final expression of the parties’ agreement. 

· Objections to UCC approach:

· Many usages are either irregular or not widely known

· Courts err in ascertaining usages, not demanding enough of evidence

· Courts sometimes give commercial context priority over express language, even when parties include language saying don’t.

· Undermines written contracts, higher litigation/reading costs

· Policy for: intentions of parties?; lower drafting costs, fair outcomes

· Frigaliment (non UCC):

· Term chicken alone is ambiguous (there is a trade usage of chicken meaning young chickens (suitable for fryer)

· Since D is new to trade, for usage of trade to control, have to show either (this isn’t the UCC standard, under which it’s easier to enforce usage of trade on parties even when they weren’t aware of it)

· Party had actual knowledge of the usage

· Or usage is so generally known in the community that his actual individual knowledge of it may be inferred”

· Neither of those were true so plaintiff failed to meet burden of showing the contract used chicken in the narrow sense

· Lots of conflicting testimony

· (In this situation, can argue that no mutual assent. R.20)

· Hurst (non UCC): Even when contract is not ambiguous on its face, can’t exclude evidence of usage of trade (“custom” since old case). (Contract for horse meat said it had to be at least 50% protein, have to let in evidence of trade to show that amounts above 49.5% but under 50% count as 50%).

· Nanakuli (UCC): 
· Dispute over whether contract included price protection for asphalt paving contractor. 
· Course of performance
· Shell had only raised prices twice previously, and granted price protection each time
· This wasn’t a waiver
· One occurrence isn’t enough for a course of performance (doesn’t say what minimum number is)
· Usage of Trade (under UCC doesn’t have to be universal, just a “regularly observed” practice that the party “should have been aware” of, see above)
· Court defined the trade broadly, which meant that the price protection was a routine component.
· Usage of trade includes price protection, so Shell is liable for breach, even though says Shell sets the price
· Very liberal standard for inconsistency
· Said price protection term wasn’t inconsistent with express term saying the price is whatever Shell says it is.
· Only example of what would be inconsistent is if the price term is whatever buyer says it is, otherwise not a complete negation of express contract term.
· So jury could find either that price protection was part of the agreement, or that Shell violated commercially reasonable standards of fair dealing by not giving sufficient advance notice and so didn’t act in good faith.
· Large price increase, notice was received after the price increase was effective. 
· Only competitor, Chevron, gave six weeks advance notice, in accordance with long-term custom of the trade.
· So can find breach of obligation of good faith
· Columbia Nitrogen (UCC) – merger clause doesn’t prevent courts from looking to commercial context, have to negate them specifically.
· Contract for phosphate used in fertilizers, D had to buy a minimum amount from P every year. 
· D bought only 1/10th the minimum, P sold rest at lower price to others and sued for damages
· Can bring in usage of trade and course of dealing to determine if there was a breach (these suggested express quantity terms were just projections), can read this as consistent with contract.
· Merger clause didn’t specifically mention course of dealings and usage of trade (talked about verbal commitments and terms of agreement)
· Justification: May follow parties’ intent, or parties might not have thought about contingencies and general industry custom is presumptively fair.
EXCUSES FOR NON-PERFORMANFCE

General Excuses

· An uncured material failure of performance operates as the non-occurrence of a condition for the other party’s remaining duties to render performance. 

· Where performance is due simultaneously, rendering or tendering performance is a condition of each party’s duty.

· As an exception to the above, where the contract is divisible into pairs of part performances, each party’s performance of each part is conditional only on the other party’s performance of the corresponding part.

· The party in breach is entitled to restitution for any benefit conferred by way of part performance or reliance in excess of the loss that caused by its breach, unless otherwise agreed.

EXPRESS CONDITIONS
· Strict compliance with express conditions are required, subject to mitigating doctrines.

· Failure to fulfill an express condition will excuse promisee from its obligation to perform. 

· “A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due.” R.224

· (This is a condition precedent: fact or event which the parties intend must exist or take place before there is a right to performance.)

· Just called condition in Restatement

· (Also conditions subsequent (termination in Restatement): even which will extinguish a duty after performance has become due along with any claim for breach)

· R.225

· (1) Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused.

· (2) Unless it has been excused, the non-occurrence of a condition discharges the duty when the condition can no longer occur.

· (3) Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur.
· Luttinger: 
· Contract to buy premises, conditional on buyer first obtaining mortgage financing from bank at rate not above 8.5%. They could only find 8.75%, so didn’t go through with the deal.

· Seller offered to make up the difference, but buyer is not required to accept this, this offer doesn’t satisfy the condition since not from a bank.

· Buyer didn’t breach since condition not met, therefore can get back the deposit (contract said if no success in finding financing, deposit would be refunded).

· Plaintiffs met their duty to use due diligence. (Applied only at one bank, because knew no others would offer a mortgage for that large an amount)

· No requirement that they apply at other banks who would’ve turned them down.

· Law doesn’t require performance of a futile act.

· (What if buyers waived the condition? Condition isn’t imposed on seller, so could force seller to sell to them despite condition not being met.)

· (If this waiver was before the time for occurrence of the condition had expired)

· (Could retract this waiver unless its been relied upon)

· (If this waiver was after the time for occurrence of the condition had expired)

· (Then it’s an election, so can’t retract even without reliance)

· Separate contracts
· Party’s breach of one contract doesn’t allow other party to terminate another contract or suspend their performance, unless parties have otherwise agreed.

· Courts tend to say contracts are separate if:

· They are embodied in separate documents, and
· Each is complete in itself (doesn’t require consulting another contract to ascertain the terms)

· But promise breaker may be required to give an assurance of performance of the other contract upon demand of the other party.

· If they don’t, then the breached-against party can terminate the contract and may suspend performance while awaiting assurance. 

· Express condition or duty?
· Party seeking specific performance might ask the other party to undertake a duty to render that performance, might make its own performance conditional on the other party’s performance, or might do both.

· When unclear, courts prefer interpretations that impose a duty instead of a condition or duty+condition.

· At least if the event is within the obligee’s control. R.227(2).

· Example: shipping contract, 10% premium if they leave with next wind

· Duty: “Ship owner promises to sail with the next wind”

· Failure to do so = breach (expectation damages, but contract price would include the 10% premium)

· Condition: “If, on condition that ship owner sails with the next wind, cargo owner will pay 10% premium”

· Failure to do so = no 10% premium, but no damages

· Duty+Condition: “Ship owner promises to sail with the next wind; and if, on condition that he does so, cargo owner will pay 10% premimum”

· Failure to do so = breach (expectation damages) and no 10% premium

· Peacock
· Contract says general contractor will make final payment to subcontractors within 30 days of completion of the work in the subcontract, written acceptance by Architect, and full payment by the owner for the subcontract work.

· Didn’t receive payment from owner, so didn’t pay.

· Majority rule (adopted in this case): payment to subcontract to be made within a specified time period of payer by owner to general contract aren’t conditions precedent but rather absolute promises to pay that set payment by owner as a reasonable time for when payment to subcontractor is to be made

· Court interprets this as a matter of law (deviation from normal plain meaning rule, where if it’s ambiguous, allow in extrinsic evidence which goes to the jury)

· Justification: GC is in a better position to determine if owner will default than subcontractors, better able to insure against the risk or prevent it since they can run credit checks/demand prepayments/charge more for risk. 

· Contracting around: Can contract around and make it a condition precedent but must do so unambiguously. 

· Might need to use choice of law to avoid courts that could invalidate on public policy grounds.

· Satisfaction Clauses
· Cannot be arbitrary, unreasonable, or capricious in matters involving commercial judgment. Mattei. 

· Must be in good faith (genuine) in matters of taste. Gibson
· K said D didn’t have to pay for the enlarged picture if he wasn’t satisfied. He wasn’t. P sued for payment anyway.

· K gave D the right to decide if picture was satisfactory, K enforced as written. 

· Doesn’t have to examine a second version.

· Third-party satisfaction
· Most states use good faith standard when performance is conditional upon satisfaction of third party (eg. architect, who is considered sufficiently professional and independent despite representing the owner)

· Honest, not reasonable satisfaction. 

· May be bad faith when there is a “gross mistake: that is “patently erroneous” RaDec Construction (Architect used subcontractor’s price figures without verifying them and ignored contractor’s accurate figures in reducing the price under revised plan.)

· NY says that the claim of dissatisfaction must be reasonable. Nolan. 

· In some cases satisfaction will be judged objectively, in others it will be judged  only by the party the contract says it will, and they have to use good faith.
· Conditions and the Parol Evidence Rule
· Parol evidence rule generally applies to conditions. 

· Evidence of a condition precedent to the performance can be used to supplement even a completely integrated written agreement, but still can’t contradict express terms. Hicks. (No explicit reference to this in 2-202, should view it as an exception to the parol evidence rule)

· Completely integration written agreement for merger of two companies. One party performed, sued for specific performance when other didn’t.

· Court allows in parol evidence that there was a condition precedent (agreement not to become effective till they raised $672k), so judgment for defendant.
· Contract around: Clause saying that there are no conditions to the effectiveness of this agreement. (Merger clause wasn’t enough in Hicks)
· Mitigating doctrines of harsh effects when an express condition does not occur

· Prevention
· One who prevents the occurrence of a condition of their own duty may be precluded from later asserting the non-occurrence of that condition. 

· Duty of good faith usually requires at least one do nothing to prevent the occurrence of such a condition.

· Waiver, Estoppel, and Election

· Waiver: Party whose duty to perform is conditional may promise to perform despite the non-occurrence of a condition or despite delay in its occurrence (Restatement 84). Relinquishes the excuse of the nonoccurrence of a condition of a duty

· McKenna: Architect’s certificate was a condition of each payment, defendant refused to make final payment. But 6 of 7 payments were made without a certificate being asked for.

· D waived his right repeatedly during progress of the work, so he’s waived it for the final payment too.
· Work was honestly and substantially performed, and D had been observing the work throughout and hadn’t made any complaints until now.

· But see Sethness-Greenleave, vendor agreeing to cut buyer some slack in making payments (for 14 months) doesn’t thereby agree to forbear indefinitely. 

· No-waiver clauses not always honored by courts. Hovnanian.

· So also send a reminder whenever you do a favor that it’s not a waiver/modification.

· Preference in seeing things as waivers and not as course of performance when that construction would preserve the flexible character of commercial contracts and to prevent surprise or other hardship. UCC 2-208 comment 3. 
· Estoppel: Party that has, without consideration, waived a condition that is within the other party's control before the time of occurrence of the condition can retract the waiver and reinstate the requirement that the condition occurred unless the other party has relied to such an extent that retraction would be unjust. (Restatement 84(2)) (UCC 2-209(5))

· Estoppel precludes the retraction when there has been such reliance

· But a party that has waived the condition after the time for occurrence of the condition is subject to a dramatically different rule where the waiver cannot be retracted, even in the absence of reliance (Restatement 84(1))

· Election: a choice that is binding on the party that makes it even without reliance by the other party. 

· When the time for occurrence of a condition has expired, the party whose duty is conditional can either take advantage of the nonexistence of the condition and treat the duty as discharged or disregard the nonoccurrence of the condition and treat the duty as unconditional. 

· If the party chooses to disregard the nonoccurrence of a condition, they are bound by an election to treat the duty as unconditional.

· Most common for insurers. 

· Interpretation to avoid forfeiture
· Courts try to read language to avoid forefeiture (eg. reading the condition as having occurred or requirement of satisfaction as meaning reasonable satisfaction(

· Or if ambiguous might read it as not imposing a condition at all (eg. reading it as pay-when-paid rather than paid-if-paid, see Peacock)

· “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.”
CONSTRUCTIVE CONDITIONS OF EXCHANGE

· Can you withhold your own performance because the other party didn’t meet some non-express condition?
· When both have failed to perform, possible that both are in breach, also possible that one party’s failure to perform excuses the other (either because of express or implied condition).
· Even when contract says it’s a duty, courts may read it as a condition.
· 3 kinds of covenants
· Mutual and independent

· Either part may recover damages for breach by the other

· No excuse for defendant to allege a breach of the covenants on the part of the plaintiff

· Conditions and dependent

· Performance of one depends on the prior performance of another, and the other party isn’t liable for an action on his covenant until the prior condition is performed.

· Party’s failure to render a performance (or sometimes failure to offer a performance) is a possible excuse for non-performance of a duty undertaken by the other party.

· Mutual conditions to be performed at the same time

· If one party was ready and offered to perform, and the other party neglected or refused to perform, then the ready party may maintain an action for breach

· Material Breach
· In sequential performance, material breach generally excuses the other party from performing (unless divisible) if uncured
· When is a breach material (and so no substantial performance)
· A lot depends on order of performance/breach, who breached first?
· R.241 list of factors:
· Extent to which injured party will be deprived of the benefit he reasonable expected
· Extent to which injured party can be adequately compensated for that part of the benefit
· Extent to which the party failing to perform or to offer to perform will suffer forfeiture
· Likelihood that party failing to perform or to offer to perform will cure his failure (take into account circumstances, including reasonable assurances)
· Extent to which behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.
· Kingston – material breach (didn’t meet condition precedent) excused performance by other party.
· Apprentice to take over business after one year, has to pay monthly and provide good security (as judged by owner) that he’ll keep paying.  
· Doesn’t provide security, sues for transfer of business.
· Security is condition precedent, so merchant is excused from transferring (it’s a material breach). (If it wasn’t, then merchant would have to transfer and could then sue for breach)
· Default rule: Performance of work precedes payment

· If no agreement is made as to payment, work must be substantially performed before payment can be demanded. Stewart
· D refused to pay P (builder)’s first bill (P said D prevented them from working, D said P walked off first). Reversed for new trial (old charge said D had obligation to make payments at reasonable times if there was no agreement otherwise)
· Contract around: Specify schedule for payments, etc.
· Simultaneous Performance
· If both parties are to perform simultaneously, if one party is willing and able to perform, but the other isn’t, then the willing and able party doesn’t have to perform. 
· Exception for divisible contracts.
MITIGATING HARSHNESS OF CONSTRUCTIVE CONDITIONS

· Substantial performance

· If substantial performance, then no material breach and vice versa. Constructive conditions generally only require substantial performance.
· “Willful” deviation from contract terms will generally preclude a finding of substantial performance.
· Example: Groves (Contractor willfully varied from terms of contract, so court didn’t find substantial performance)
· Kent
· Specifications call for Reading pipe, building used pipe of equivalent quantity (mistake was neither fraudulent nor willful, would be material breach if willful)
· P (builder) sued to recover unpaid balance, judgment for P.
· Court declines to read requirement of Reading pipe as a condition (finds substantial performance instead, “trivial and innocent” omission, so give allowance for damages instead of seeing it as a material breach justifying non-payment by owner)
· Forfeiture would be disproportionate
· Court says it wasn’t consistent with intent of parties
· Uses value of performance instead of cost of replacement.
· So plaintiff gets contract price minus allowance for damages. 
· If it was restitution, they would get value of work done (this might be lower if the contract price was favorable to the builder)
· Contract around: Could have made it explicitly clear Reading pipe is a condition not a duty. 
· Divisibility

· A’s non-performance of one part of the contract only excuses B’s performance of the corresponding part of the contract, NOT all of B’s duties under the contract.
· Protects breaching party by requiring payment for parts of the contract that were substantially performed.
· Gill:
· Test for severability
· If the part to be performed by one party consists of several and distinct items, and the price to be paid by the other is either

· Apportioned to each item to be performed

· Or is left to be implied by law

· Then generally held to be severable.

· But if the consideration to be paid is single and entire, the contract must be held to be entire, even if the subject of the contracts consists of wholly independent items.

· Gill agreed to move logs (different payment rate for each type), flood prevented some of the performance (swept them away).

· Gill sued Johnstown for payment of the logs that he delivered.

· Gill is entitled to compensation for work done, contract was severable

· But only for logs he delivered the whole way, no partial compensation for a log he delivered only part way. 

· Restitution for materially breaching party

· Party can’t sue in contract since has materially breached, but can sue in restitution for market value of work done (so may not get the profit they would’ve on the contract)
· Measure of restitution usually capped at contract price.
· Britton
· P had 1 year employment contract (was to be paid $120)
· Stopped working after 9.5 months, sued for payment in quantum meruit
· Couldn’t recover on the contract since no substantial performance (express terms made contract nonseverable)
· “Where a party actually receives labor or materials and thereby derives a benefit, over and above the damage which has resulted from the breach by the other party, there is an obligation to pay to the extent of the reasonable worth of that benefit minus the cost of breach.”
· Doesn’t apply when party can reject what has been done and refuse to receive any benefit from past performance, unless had earlier accepted what had been done. 
· Then there’s no unjust enrichment
· Can contract around this.
· Policy considerations: intention of the parties; promisee’s ability to be compensated for future non-performance; unjust enrichment of promisee; promisor’s incentive to take precautions against breach; promisee’s incentive to breach
· Policy for: eliminates incentive for employer to mistreat employee after 11 months in a 12 month contract to induce them to leave before you have to pay them, also consistent with party’s understanding, and prevents strange result of being better of by breaching immediately than breaching after doing most of the work.
· (Mostly fixed by statute’s requiring more frequent pay periods)
· Kirkland
· P contracted to make alterations to D’s house.
· Had a schedule of payments. But contract provisions were not severable, total consideration was to be paid for total work.
· Schedule of payments didn’t make it severable (possibly because each payment required satisfactory work and P was in breach by using the wrong material)
· Rule: Defaulting contractor who has materially enriched the other party is entitled to recover the reasonable value of work done, minus whatever damage the other party suffered due to breach
MISTAKE AND IMPRACTICABILITY

· Mistake and impracticability result in excusal of both parties’ contractual duties and both parties can recover in restitution
· For impracticability might be able to get reliance or reformation (Alcoa)
· Mistake – involves an existing but unknown fact at time of contract formation
· Bollinger (see parol evidence): Where there is a mutual mistake, can use parol evidence to reform the contract to include the term they meant to include.

· Drennan: Defendant contended their bid was a result of a mistake and so was entitled to revoke it.

· That argument has been accepted where bidder’s (subcontractor’s) mistake was known or should have been known to the offeree, and offeree didn’t rely to their deteriment.

· If P had known the bid was in error, couldn’t justifiably rely on it, so promissory estoppel wouldn’t apply.

· But there were normally large variations in paving bids, so plaintiff had no reason to know.

· Unilateral Mistake 

· Materially adverse effect, basic assumption, risk not allocated, and either enforcement would be unconscionable or “the other party had reason to know of the mistake or his fault caused the mistake”
· Excuse, No Damages
· Mutual Mistake

· Materially adverse effect, basic assumption, risk not allocated
· Excuse, No Damages
· (Test for avoidance on grounds of mutual mistake is less demanding than for unilateral mistake. Law of mistake focuses on beliefs that are not in accord with the facts. Situations in which parties have divergent beliefs about the meaning of contract terms are dealt with as possible failures of mutual assent.)
· Just because a risk was foreseen doesn’t mean it was allocated, might not have thought it likely enough to justify including it
· But if it wasn’t foreseen, the case for impracticability is stronger
· Existing Impracticability – may also give rise to claim of mutual mistake
· Elements. R.266
· At the time the contract is made party’s performance is impracticable
· Without his fault
· Because of a fact of which has has no reason to know
· And non-existence of which is a basic assumption on which the contract is made
· Then, there is no duty to render that performance (unless language or circumstances indicate otherwise).
· Mineral Park – existing impracticability found, performance was excused
· D was building a bridge, needed gravel. Contract said D had to take all the gravel it needed from P.
· D took some, but the rest was under water level and would be much more costly to take (10x-12x per unit) (parties didn’t seem to know this ahead of time)
· “A thing is impossible in legal contemplation when it is not practicable and a thing is impracticable when it can only be done at an excessive and unreasonable cost.”
· Just being more expensive to perform than anticipated (even enough to make it a losing contract), isn’t enough to excuse performance
· Supervening Frustration. R.265
· Comes into play when benefit of performance declines, so no point in performing (eg. leasing a gas station and then the law bans gas stations there)
· Just about everything from impracticability applies to frustration
· Force Majeure clauses

· Term intended to excuse a party from performance if an impediment arises from an anticipated event the party can’t readily prevent.
· Courts have sometimes read catchall/generic terms in force majeure clauses narrowly, especially when they accompany a list of specific ones.
· May read the generic term in light of the specific ones or read “any other reason” as “any other similar reason”
· Supervening impracticability – involves facts that arises after time of contract formation
· 4 requirements R.261
· Occurrence of an event, non-occurrence of which was a basic assumption
· Makes performance impracticable
· Not caused by fault of that party
· Language/circumstances don’t indicate parties contracted out of it (impracticability is a default rule)
· Can look to custom; usage of trade; circumstances; superior risk bearer; force majeure clauses to figure out if the risk was allocated to one party
· Also think about foreseeability, though just because it’s foreseeable doesn’t mean risk was allocated
· What could happen
· No excuse
· Excuse based on presumed intentions
· See Taylor
· Excuse based on efficient risk allocation – Posner approach
· Which party is best able cost effectively control the risk by either reducing the probability or magnitude of the harm
· Which party is best able to purchase the correct amount of insurance by estimating either the probability of harm or magnitude of harm
· Which party is best able to bear any residual risk
· Who is less risk averse; who has more liquidity; who can better diversify
· Excuse based on fairness
· Menlo Park somewhat
· Taylor – Impracticability: excuse, no reliance damages
· Rented out music hall, it burns down (neither party at fault) before the performance.
· Both parties are excused – Plaintiff renter can’t recover their reliance expenses (advertising etc)
· Rule: Where nature of the contract means parties must have always known contract couldn’t be fulfilled unless some thing continued to exist and no express or implied warranty that it will continue to exist, read contract as subject to an implied condition that parties are excused if performance becomes impossible, before breach, when that thing perishes without fault of either party
· This fits intent of the parties
· Transatlantic – No impossibility. Can’t recover in quantum meurit for the additional distance traveled and also get the contract price
· Shipping contract, Suez closed down after formation, had to take longer route around Cape of Good Hope.
· Test for impossibility
· Contingency (something unexpected must occur)
· Risk of that contingency must not have been allocated by agreement or custom
· (This rejects the idea that every risk is foreseeable, and even if it foreseeable, may not have been allocated)
· Occurrence of the contingency must have rendered performance commercially impracticable
· Actual cost was 15% higher than expected cost, not enough for impracticability
· And transatlantic is better risk bearer (can insure, has more information about magnitude or risk
· And no basis for relief anyway, if performance was impossible, contract would be null, if party performed anyway could recover in quantum meurit for the whole performance
· But can’t get contract price and quantum meurit for additional expense.
· Contract around: Premium on the price if Suez closes, or say performance excused if Suez closes.
· Could also see as mutual mistake (problem wasn’t Suez closing but parties failure to understand the high level of tensions between Israel and Egypt at time of K formation)
· Can try to do this on almost every impracticability case
· Mutual mistake is a lower bar than impracticability/frustration
· Chicopee – Impracticability -> excuse; recovery in restitution
· K to repair bridge (burned down without fault midway through)
· K said can’t start work till at least half the lumber is on the bridge, was destroyed by fire
· P can recover for the wood wrought into the bridge, but not the wood on the bridge
· Title transferred when wrought into the bridge.
· So judge value by how much would’ve inured to them if not for destruction
· Other courts may have given compensation for the lumber on the bridge, treating it as reliance damages
· If it was a K to build a bridge and it burned down, might be required to rebuild it
· Contract around: Explicitly make clear when title to the wood transfers, or have city indemnify builder for losses (or have city disclaim liability)
· Remedies for impracticability/frustration

· Performance excused
· If contract is divisible, only get partial excuse.
· Restitution. R.272 But restitution may be limited to the contract price.
· If party can reject the partial performance so they don’t get a benefit, then harder to argue for restitution.
· Can also get restitution when terminated for mistake
· Reliance is another option. R.272(2)
· But less commonly granted
· In one case courts reformed the contract to try to provide partial compensation for unfulfilled expectations. Alcoa
REMEDIES
· Policy considerations: protect parties expectations; express condemnation of breach; induce efficient behavior; autonomy; fairness; efficiency

· Policy considerations in choosing between measure of damages: compensate promisee adequately; avoid forfeiture by promisor; condemn morally reprehensible breaches; deter inefficient breach/induce efficient breach; limit litigation costs; encourage parties to stipulate damages
· Efficient breach
· Efficient breach is Pareto efficient if no transaction costs and injured party adequately compensated (need to get expectation damages right)

· Problems:

· Need good information about level of expectation damages or parties won’t have optimal incentives for breach

· Expectation damages don’t cover all costs (Eg. legal costs)

· Fairness, corrective justice, respecting choices also matter, efficiency isn’t everything

· Pareto efficiency (can’t improve any one’s position without hurting someone else’s v. Kaldor Hicks (total welfare is higher)

· Expectation damages (if accurate) should induce efficient breach

· Promisors need good information about level of expectation damages though.

· If resale or renegotiation is possible, can get efficient outcome even without breach.

· Expectation damages (when 100% compensatory) (and specific performance) can induce inefficient reliance. Since get expectation damages will incur reliance expenses even if there’s a high chance other party will breach.

· Eg. promise to sell you machine, you train your employees to use it before it arrives (possibly inefficient reliance, since someone else might bid higher and breach would be efficient)

· Possible remedies: specific performance/injunction; expectation damages; expectation damages less consequential loss; reliance damages; reliance damages limited to out of pocket reliance; restitution; punitive damages; disgorgement; damages proportional to fault; stipulated remedies
· Restitution: Promisor -> K not made (to the extent of benefits received from promisee)
· Reliance: Promisee -> K not made
· Where investment would have been made anyway, and the investment can be recouped, that isn’t recoverable. 
· Expectation: Promisee-> K performed
· Generally the default
· Disgorgement: Promisor -> K performed
· Rare
· No punitive damages in contract suits absent tortious conduct. Naval Institute. (R.355) Also, White
· Punitive damages not available for breach of contract in absence of a tort.

· Written contract to supply water to neighbor, neighbor sometimes shut it off to remind them that their water use was excessive. 

· Sometimes cause odor or had to take children to neighbor’s house to bathe them.

· Only nominal compensatory damages. ($10). Those were upheld.
· Sullivan
· Nose job, was left disfigured after 3 operations (only supposed to have had 2, but doctor messed up, though wasn’t found negligent)

· Plaintiff is entitled to pain and suffering due to 3rd operation, under either expectancy or reliance view

· Plaintiff had waived claim to damages for pain and suffering for first two and for full expectancy damages

· Can recover pain and suffering (in excess of what was anticipated) in breach of contract cases

· Specific performance under CISG
· What if this(Klein v. Pepsi) was an international sale and the CISG applied?

· Buyer may require performance by the seller of his obligations

· But a court is not bound to enter judgment for specific performance unless the court would do so under its own law in respect of similar contracts of sale not governed by the Convention. 

· So if was heard in france would probably award specific performance, but if heard in the US would probably grant damages. 

SPECIFIC PERFORMANCE

· When is specific performance available? Traditionally available when:

· Remedy at law (damages) is inadequate (not always required for sale of land)

· Equitable relief is appropriate:

· Clean hands

· Contract not unfair/unjust/unreasonable and performance won’t be oppressive.

· No delay (laches)

· Promisor will receive security for its performance

· Judicial enforcement won’t be impractical

· Contract isn’t one for personal services

· But might be able to enjoin them from other performances.

· Eg. Can’t get court order to compel employee to keep working for your but could get negative injunction preventing them from doing many other jobs, perhaps enough that they’ll continue to work for you

· Compliance isn’t impossible

· Policy for traditional rule against SP:

· SP encourages over reliance so deters efficient breach; breaching parties might not want to work together; can be hard for courts to enforce/supervise; money damages are almost always adequate (and usually easy to calculate)

· Injunctions may impose costs on third parties; each party can only deal with each other so may have strategic bargaining (so won’t reach efficient outcome)

· Reasons in favor of SP: 

· Can be hard to calculate $ value; can use negative injunction to prevent similar work; some goods are unique (land, heirlooms) so $ won’t be adequate

· Shifts burden of determining costs of defendant’s damages from courts to the parties; market actors might be better at determining actual costs

· Can grant SP/injunction even if there is a liquidated damages clause for breach of that duty. R.361

· “Specific performance or an injunction will not be granted unless the terms of the contract are sufficiently certain to provide a basis for an appropriate order.” R.362
· Modern approach: In deciding between SP and damages, weigh costs and benefits (tie means award damages). Walgreen
· Walgreen leased space in mall, lease said owner wouldn’t lease space to another pharmacy. Owner decided to lease to another store that would have a pharmacy in it.

· Posner weighs costs and benefits, grants injunction.

· Lease had 10 years left on it, determining Walgreen’s damages would’ve been expensive and inaccurate.

· Even though this could discourage efficient breach (strategic bargaining concerns/other transaction costs)

· Parties hopefully will try to negotiate anyway (Coase theorem)

· Either by renegotiating, or Walgreen can sell the right to sue on the contract to the other pharmacy.

· Under UCC, specific performance is still inappropriate where damages are recoverable and adequate. Klein (SP not appropriate)
· Klein wanted to buy used corporate jet through broker, arranged contract with Pepsi, Pepsi later backed out.

· Money damages adequate to make Klein whole (he just wanted to resell it for a profit)

· (So when considering SP, have to think about money damages to see if it’s adequate)

· This is true even though replacement would cost more (prices on G-IIs were rising)

· Gulfstream G-II isn’t unique enough to order specific performance (Klein bid on two others after Pepsi withdrew)

· (Inability to cover would’ve been strong evidence of “other proper circumstances” in UCC-716)

· UCC 716:

· (1) Specific performance may be decreed where the goods are unique or in other proper circumstances.

· (2)The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

· (3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.
· Court says this incorporates the old common law doctrines (eg. damages have to be inadequate)
· So damages are appropriate instead of specific performance.

· Condition of plane satisfactory to buyer was incorporated for Klein’s benefit so he can waive it.

· Sparrow (SP appropriate)

· Contract said cowboy would get a particular horse at completion (if he did a good job on the work, he did). 

· Cowboy raised this horse from unbroken into nearly a first class roping horse.

· General rule: no specific performance for sale of chattels

· Exception; Will do so where special and peculiar reasons exist which render it impossible for the injured party to obtain relief by way of damages. 

· Specific performance appropriate.

· Horse has unique value as roping horse trained from unbroken pony.

· Expectation damages would be inadequate (even though since calculated at time of breach, would take into account that the horse was trained, not new)

· Average market price of a horse might be inadequate if this horse is of above average quality

· Might be sentimental attachment to horse or special value to plaintiff since he trained it

· (But if he was planning on selling the horse, damages much more likely to be adequate, since P’s subjective value would just be the market value)

· Laclede (SP appropriate)

· Long-term contract to supply Laclede’s requirements for propane, Amoco breached. 

· That one party could terminate with 30 days notice and the other couldn’t terminate at all doesn’t mean there’s a lack of mutuality, the contract is valid.

· Discretion of a court to order specific performance is limited

· Courts often ignore the rule about not granting specific performance when it requires lots of court supervision when there’s a public interest
· Here providing propane to public meets this

· Contract must be sufficiently certain to order SP
· Can’t order specific performance if indefinite (here the contract is likely to become irrelevant in 10-15 years as subdivisions switch to natural gas, so not indefinite)

· Damages have to be inadequate
· Here money damages won’t work, since expert testimony says they probably can’t find another supplier willing to enter into a long-term contract (can’t cover)
· And it would incur significant expenses that can’t be determined in advance

· So SP is appropriate

· Personal service contracts (only one person can do it)
· Rationales for why SP is denied in these cases:

· Damages tend to be adequate since can hire someone else

· Hardship to defendant is much higher than for damages, also 13th amendment

· Difficult to induce and monitor satisfactory performance (how can court judge if opera singer does a good job)

· But for athletes, their contracts generally say they are unique and courts will uphold injunctions preventing them from playing for another team in the league. 

· Can sometimes be enforced by negative injunction:

· Relevant considerations include:

· Was there a negative stipulation in the contract

· Was the promisor a person of exceptional and unique knowledge, skill, and ability in performing the service called for.

· EW Bliss: (SP inappropriate)

· Bliss, GC, was modernizing steel plant, was slower than contract contemplated so Phoenix sought court order that would make them put 300 more workers on the job

· Court denied SP

· General rule: No SP for building contracts when it’s impractical to carry out the order (unless special circumstances or public interest is involved)

· Enforcement would be impractical

· “Performance of a contract for personal services, even of a unique nature, will not be affirmatively and directly enforced.”

RESTITUTION

· Examples: mistake (bank accidently makes error in your favor, can sue you), doctor saves your life while you are unconscious (can bill you later and sue to enforce it).

· No ability to make a contract here

· Also arises in partly performed contracts, eg. you prepay and they haven’t performed (could sue for breach or for restitution)

· Available in many situations where there is no agreement to be enforced:

· Parties didn’t deal with each other

· Negotiations fell short of a contract

· Agreement unenforceable due to statute of frauds/public policy

· Restores to injured party any benefit that he has conferred on the breaching party, so breaching party is in the position they would’ve been in if they never entered into the contract.

· Restitution is an alternative remedy for material breach.

· Formula: Recover reasonable/market value of services/benefits conferred on the other party at time of breach minus the damage done by breaching (if you breached) 

· But undiminished by any loss you would’ve had on the completed contract under expectation damages (in losing contracts)

· Losing contracts (expectation damage would be 0 or negative)

· Algernon (D breached construction contract, P sued to recover in quantum meruit, it was a losing contract, P can recover in restitution)
· Quatum meruit allows a promisee to recover the value of services he gave to the defendant irrespective of whether he would have lost money on the contract and been unable to recover in a suit on the contract
· Measure of recovery for quantum meruit is the reasonable value of the performance; this is undiminished by any loss that would have been incurred by complete performance.
· Standard for measuring this is the amount for which services could have been purchased from one in the plaintiff’s position at the time and place the services were rendered.
· Policy: allowing recovery in restitution in losing contracts prevents unjust enrichment (but discourages efficient breach, since to encourage efficient breach, you’d need negative expectation damages)
RELIANCE

· Returns injured party to position as if K had never been made.

· (Subject to avoidability/foreseeability limitations?)

· Formula: (Expenses incurred in preparation for or by performance) – (any loss breaching party can prove with reasonable certainty that injured parties would have suffered had K been performed)

· Rarely used (expectation damages are preferred)

· Might be used if expectation damages are too uncertain

· But capped, can’t exceed plausible measure of expectation damages

· Might be used when expectation seems too high or doubts about liability (Sullivan, nose job case, doctor didn’t seem to be negligent)

· More common in promissory estoppel (not used in Ricketts or Feinberg, court granted epxecation damages then)
EXPECTATION DAMAGES

· Costs of normal uncertainty can fall on the breaching-party instead of injured party. Naval Institute
· Naval granted D exclusive license to publish a paperback not sooner than October, D shipped to stores early, sales to consumers started on Sept 15.

· Not liable for copyright infringement just because breached contract.

· Expectation damages awarded. Calcualate as extra profits Naval would’ve earned from hardcover sales if paperback hadn’t been released early.

· Sales of hardcover had been declining, so court assumed lost sales was equal to different between August hardcover sales and September.

· D argued should be difference between first half of Sept and second half of Sept.

· Standard of damages wasn’t clearly erroneous, and D didn’t show book sales are evenly spread throughout the month, so can let costs of uncertainty fall on D

· Calculate Expectation Damages at time of breach (but get interest on it, rate typically set by statute)

· Where as in effective specific performance awards damages at time of trial

· So if underlying asset has appreciated in value between breach and trial, plaintiff wants specific performance.

· Two ways of thinking about expectation damages
· One way to calculate expectation damages is to think what they would use it for (eg. in Klein, the airplane case, the value of using it and renting it out if he wasn’t going to resell it)

· Another way is to ask how much extra victim of breach would have to pay for a substitute.

· Eg. contract price for plane with $4.75m, cost of replacement at time of breach was $5.5m, cost of replacement (including fees/forfeited down payment) at time of trial was $6m. Expectation damages would be $.75m plus interest.

· Formula: (Loss in value due to other party’s failure/breach) + (other loss, whether incidental or consequential) – (cost and loss avoided by injured party in stopping its performance)

· Loss in value: difference between value expected and value received

· See below for 3 ways to calculate

· Other loss: 

· Incidental losses: cost incurred by trying to find substitute

· Applies regardless of if successfully found substitute

· Consequential losses: damages to person/property caused by breach

· Cost/loss avoided: Loss saved by getting substitute (cover/resale), and by not having to perform (eg. save production costs if buyer cancels)

· Measuring the Loss in Value of Performance
· Subjective value

· Amount promisee is willing to pay for performance

· Or, amount promisee is willing to accept to surrender entitlement to performance

· Contract around: to try to get damages to approximate this specify whether to use cost of performance or diminution in market value

· Add stuff about sentimental/subjective value to recitals to decrease risk of courts seeing that as penalty clause

· Diminished (market) value: amount others are willing to pay for performance

· Cost of performance: amount needed to hire someone else to complete the job satisfactory

· Diminished value v. cost of performance/replacement
· When to use diminished value

· When cost of performance would be grossly disproportionate to the good to be obtained. Jacob & Youngs
· Builder accidently didn’t use Reading Pipe

· Very expensive to replace and would barely change market value

· Award difference in value instead of cost of performance.

· To avoid waste. Plante
· Builder misplaced wall by one foot, would be very expensive to redo and wouldn’t change market value.

· Award difference in value

· Except for some small defects where repair wouldn’t be wasteful. 

· To avoid waste. Peevyhouse.
· Lessor supposed to remove dirt at end of lease. 

· Cost of performance would be $29k, would increase market value by $300. 

· Awards diminuation in value.

· When to use cost of performance

· Policy for: condemn morally reprehensible breaches, holds party to contract terms, benefits injured party instead of breaching party

· Policy against: windfall for injured party, often disproportionate.

· General default rule

· When no economic waste (even if cost of performance is greater than the market value of the property post performance). Groves.

· Defendant was supposed to leave the property at a uniform grade after done removing gravel from it.

· Deliberately didn’t (so no substantial performance)

· Cost of performance was $60k, property would only be worth $12k even with performance.

· Orders cost of performance anyway. 

· Bad faith can be a reason for cost of performance. Groves.

· Can do both. Plante. 

· Cost of performance for small defects where repair didn’t involve unreasonable economic waste

· Bigger defects or where repair involved great deal of waste used diminished value rule.

· Penalty defaults vs. Majoritarian rules:

· Majoritarian default rules are those most parties prefer.

· Penalty defaults penalize most parties.

· Want them to contract around it

· Do this to induce revelation of information about the prevailing law

· Induce revelation of information about the value of performance (eg. stipulated damages clause to capture subjective value)
LIMITATIONS ON EXPECTATION DAMAGES

· Policy for: Full compensation might be outside party’s expectations; may be fair for both parties to take some of the loss; creates incentives to disclose information so parties have right incentives to breach; creates incentives for mitigation; creates incentives to insure against accidents; reduces parties’ incentives to litigate
· Policy against: May violate parties’ expectations; may lead to inefficient breach; may undercompensate injured party
· Avoidability

· Can’t recover for loss that the injured party could have avoided without undue risk, burden or humiliation. R.350
· Doesn’t apply to the extent that injured party made reasonable but unsuccessful efforts to avoid loss.
· These unrecoverable damages include
· Costs of continuing to perform (eg. Luten)
· Losses from failure to arrange substitute transaction using resources initially dedicated to performance
· But if you stop performing and expend $X in unsuccessful bid on another contract, you can recover that $X
· Breaching party must compensate injured party for reasonable mitigation costs, whether or not mitigation occurs.
· Not a duty to mitigate, just rule on recovery
· Generally means you need to arrange a substitute transaction (not a duty)
· Base damages on difference between contract price and market (or hypothetical market price if couldn’t find substitute) price.
· See UCC 2-712, 713, 706, 708
· (UCC example0

· Suppose Klein could have resold the G-II for $500K more than the contract price and the market price for G-II’s at the time of breach was $200K greater than the contract price.

· What if Klein:

· Did not enter into a substitute transaction? (can get $200k, UCC would do same, contract price- market price) (the lost profit was avoidable, he could've bought a substitute)

· 2-712 covers for when you do a substitute transaction (eg. Cover), only applies to reasonable substitute transaction, the G-III would be a different enough product to not count as cover. 

· Bought a G-III for $400K more than the contract price?

· What if you buy a substitute plane at a price besides the market price? Under the UCC.

· Bought a G-II, after several inquiries, for $250K more than the contract price?

· Need $250k to be made whole, Under UCC if it qualifies as reasonable then counts as cover so would get contract price - cover price differential, 

· Bought a G-II, after several inquiries, for $150K more than the contract price?

· Klein wouldn't get to capture the windfall, since he covered he gets the market price - contract price
· Damages incurred after breach were avoidable, so can’t recover for them. Luten. 
· D wrongly breached, P continued work.
· P can’t recover for any costs incurred after notice that D was breaching.
· Instead should stop immediately and sue for damages (including the profits they would earn if performance was completed).
· Measure of recovery for wrongfully discharged employee (not for at will employees): generally amount of salary agreed upon minus amount employer proves the employee earned or could with reasonable effort earn from other employment. Parker
· Other employment only counts for mitigation purposes if it’s substantially similar to the type of employment they were deprived of
· Employee can reject different or inferior employment without losing damages b/c of Avoidability
· Case: Fox canceled her movie role, which had guaranteed minimum payment. Offered her another role in different movie for same compensation.
· Even though she turned down that offer, she can recover her full minimum payment from the first contract because the other job was different or inferior
· Impact on incentives
· Incentivizes promisees to mitigate losses efficiently, clarify if there is repudiation/breach
· Incentivizes promisors to repudiate ASAP
· Foreseeability

· Can’t recover for unforeseeable losses. R.351
· Losses are foreseeable if:
· They follow form breach in the ordinary course of events
· Or, they are a result of special circumstances and the party in breach had reason to know
· Hadley (mill owner sent crank shaft in mail, mill would be closed until delivery, carrier was slow in delivery so mill was closed long)
· Mill being closed was a special circumstance and shipper didn’t have reason to know, so no recovery for lost profits.
· Foreseeability judged at time contract is made so can’t tell the other party about special circumstances later
· CISG rule: Delchi: Look at what breaching party foresaw or ought to have foreseen at time of contract. 
· D delivered non conforming compressors
· Labor expense from production line shut down was foreseeable
· Cost of returning non conforming merchandise was foreseeable
· Lost profits from the orders it couldn’t fulfill were forseeable
· Hadley is majority rule.
· Minority rule (used in NY): tacit agreement test. Kenford.
· P donates land for stadium, will gain from the appreciation of the surrounding land they own
· Stadium canceled, P can’t get the lost value of appreciation. 
· No reason to think parties contemplated D would assume liability for lost appreciation of value of surrounding lands.
· Damages are limited to those which are the natural and probable consequence of the breach or which were reasonably foreseen or within the contemplation of the parties as the probable result of breach at the time of or prior to contracting.
· Tacit agreement test: "In determining the reasonable contemplation of the parties, the nature, purpose and particular circumstances of the contract known by the parties should be considered…as well as what liability the defendant fairly may be supposed to have assumed consciously, or to have warranted the plaintiff reasonably to suppose that it assumed, when the contract was made"
· Emotional damages. 

· “Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach is of such a kind that serious emotional disturbance was a particularly likely result.” R.353

· Some courts have made exceptions where:

· Contract is personal in nature

· Contractual duty is so coupled with matters of mental concern or sensibilities that mental anguish from breach is foreseeable

· Eg. messing up contract for funeral preparations or cases involving religious observance

· A few courts allow recovery for emotional damages in breach of employment contract cases where serious emotional disturbance is a foreseeable result of breach
· Certainty

· “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty” R.352
· UCC says approximate damages are okay, must be proven with whatever definiteness and accuracy the facts permit
· Most states say loss of good will can be sufficiently certain to allow recovery
· Damages for lost reputation are generally denied on either unforeseeability or uncertainty grounds.
· 3 options:
· Exclude uncertain losses/award reliance damages instead
· Reliance damages generally can’t exceed probable measure of expectation damages
· So can’t get reliance damages for losing contract
· Pick most likely outcome and award damages based on that
· Take weighted outcome of each possibility and award the average amount lost
· New businesses

· Some states have a new business rule, says future profits are too uncertain to be recovered. Eg. Evergreen.
· Other rule is in Fera: New businesses can recover anticipated lost profits when damages are sufficiently certain
· 10 year lease for book and bottle shop, but lease was broken before they opened
· Can recover lost profits (had expert testimony about the damages)
· Even though store hadn’t yet acquired a liquor license and there was testimony they wouldn’t be able to get it. 
STIPULATED DAMAGES

· Only applies to attempts to contract damages up.

· Attempts to contract damages down are governed by regular common law principles: unconscionability, duress, misrepresentation
· “Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy.” R.356

· See also UCC 718(1)

· Policy for stipulated damages clauses: reduce litigation costs; avoid judicial error; circumvent limitations on damages; may be needed for efficient breach

· Policy against: Worries about miscalculation/inequality of bargaining power, don’t want to involve court in oppression, don’t want to deter efficient breach

· Example of enforceable liquidated damages clause. Gustafson
· Contract for construction of state highway, stipulated damages clause said $210 per day of delay, 67 day delay

· Stipulated damages clause valid (hard to measure damages, parties tried to be fair, reasonable relation to actual damages)

· Test:

· Damages in event of breach incapable to estimate or very difficult to estimate

· Was a reasonable endeavor by parties to set a fair level of compensation

· Amount stipulated bears a reasonable relation to probable damages and not disproportionate to any damages reasonably to be anticipated.

· Stipulated damages must be reasonable:
· Some states look more to ex ante, some to ex post

· Ex ante:

· Reasonability of damages judged at time of contract

· Difficulty of calculating damages ex ante

· Ex post:

· Reasonability of stipulated damages compared to actual damages

· Difficulty of calculating damages ex ante

· Stipulated damages clauses are presumptively reasonable, burden is on the party challenging them. Wasserman’s.

· Penalty clauses are unenforceable on public policy grounds.

· Look at what damages would without the clause.

· Fixed sum will often overcompensate and so likely to be a penalty clause.

· Lake River: (unenforceable penalty clause)

· Minimum shipping requirement, if they ship less Lake River can bill them at the then prevailing rate for difference between amount bagged and minimum guaranteed.

· Effect was to mean they get paid a minimum even if nothing gets shipped.

· Not a reasonable estimate of damages ex ante.

· Will always give Lake River more than its actual damages, sometimes greatly more.

· Gives them the full contract price on unshipped units instead of taking into account costs and giving them profit they would’ve gotten.

· So penalty clause, get expectation damages

· The clause also didn’t take into account mitigation (could sell the equipment they bought for the contract or use for something else)

· Wasserman’s (validity of stipulated damages to be determined on remand)

· 30 year commercial lease, if lessor cancelled would pay:

· 25% of lessee’s average gross receipts for a year

· Cost of improvements made by lessee (multiplied by remaining years/30 years)

· This part was fine.

· Test: are stipulated damages a “reasonable forecast of the provable injury resulting from breach”

· The harder to estimate/prove damages the more likely it’ll be reasonable.

· Stipulated damages clause would provide $290k based on gross receipts, taxable profits were about $1300 a year.

· Gross receipts, unlike net profits, are less likely to reflect actual losses.
· Rule against penalty clause is a mandatory rule
· To get around can use choice of law clause, some countries are more favorable to penalty clauses.

· But courts sometimes allow parties to characterize a contingent payment as an alternate form of performance rather than a penalty clause.

· Promise to do X or Y, instead of promise to do X with Y as the penalty

· Examples:

· Pay or play contracts with actors

· Take-or-pay gas purchase contracts

· Either buy a certain amount of gas or pay for it

· Severance pay in employment contracts

· Test: The test is often whether at the time fixed for performance, either alternative might prove the more desireable

· As matter of theory, are penalty clauses ever justifiable? Yes. Sophisticated promisees may be willing to pay for penalty clauses (WTP for Penalty clause > WTA for penalty clause)

· Promisee may have lower cost of capital and payment is made in advance (effectively a loan)

· Promisee is less optimistic than promisor (signal)

· Promisee is averse to risks that are correlated with breach (form of insurance against breach)

· Penalty clauses can also be a signal
· But might deter efficient breach, or incentivize promisees to induce breach

THIRD-PARTY BENEFICIARIES

· General requirement of privity – only parties to the contract can sue on it
· Means of circumventing privity – Example A and B enter into a contract, B promises to pay C
· A sues for specific performance
· A sues for damages for harm to C and holds them for the benefit of C
· A assigns contract to C, then C sues
· In principle this is always possible
· C sues A for failing to sue B
· B holds property in trust for C (if the promise involves distribution of property)
· A acts as agent for C in contracting with B.
· C becomes a third party beneficiary
· Intended third party beneficiary means can enforce
· Incidental third party beneficiary means can’t
· These are legal conclusions like liquidated damages/penalty
· Policy considerations about third party beneficiaries when there’s no express language
· Is it plausible that B intended to be liable to C (usually depends on A’s intentions)
· Examples, A has debt to C in Lawrence
· Promisee wants to make gift to third party Seaver/Detroit Institute
· How necessary is it to give the beneficiary the right to sue (is promisee effectively able to sue?)
· In Lawrence A can sue, in Seaver no since A is dead and A’s representatives have no interest in enforcement
· Is there a risk of multiple suits
· Assignment – Transfer of a contractual right
· Not permitted if performance would be materially different. R.317(2)
· So can assign your payments to someone, but if the contract says A must provide B’s family with gas, B can’t assign that right to X, so that A must provide X’s family with gas
· Unless X’s needs are known to be nearly identical to B’s needs
· Eg. have a stream of payments due to you, can sell that stream to someone else, and then they can sue on the contract.
· Delegation ​– Transfer of a contractual duty (without discharge) so that performance must be accepted from the delegate
· Original promisor/delegator remains bound to perform, even if you delegate you are still responsible.
· Some duties aren’t delegable
· Example: singer engaged to perform in public can’t delegate that responsibility to another singer (so promisee doesn’t have to accept the performance by other singer) Metropolitian Airports (hypothetical ruling, cases was actually about lease of space and whether owner could be compelled to deal with substitute tenant, that was delegable)
· Restatment asks if the oblige has a “substantial interest in having [a particular] person perfrom or control the acts promised.” R.318(2)
· Novation
· Transfer of both contractual rights and duties with discharge of the original party (so replacement of the original party)
· Requires consent of all original parties
· Vesting of Third Party Rights – When do promisee/promisor lose the ability to say someone is no longer a third party beneficiary?
· Can’t discharge or modify a duty to an intended beneficiary if agreement says you can’t. R.311(1)
· In absence of such a term, promisor and promisee have power to discharge or modify the duty by subsequent agreement. R.311(2)
· This power terminates when beneficiary (before receiving notice of discharge/modification) materially changes his position in justifiable reliance on the promise, sues on it, or manifests assent to it at request of promisor or promisee. R.311(3)
· R.311(4) deals with ineffective discharge/modification when there is consideration.
· Normal claims and defenses apply to third party beneficiary. 
· Eg. third party beneficiary is vulnerable to defenses such as lack of consideration, mistake, statute of frauds. Pg. 959
· Gnerally will be bound by arbitration clause too. In re Labatt Food Serv.
· Exclusion of third party rights
· 15. Non-assignment

· Neither party shall assign its rights or delegate its responsibilities under this Agreement, in whole or in part, without the prior written consent of the other party. This Agreement will inure to the benefit of, and be binding upon the parties, together with their respective legal representatives and permitted successors and assigns.

· 16. No Third-Party Beneficiaries

· This Agreement is for the sole benefit of the parties hereto and their permitted successors and assigns and nothing herein is intended to or will confer upon any other person any legal or equitable right, benefit or remedy under or by reason of this Agreement.

· Third party beneficiaries
· Might be easier to limit your losses when sued by third party beneficiaries due to foreseeability issues compared to the actual party.
· R.302(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

· (a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or [see Lawrence v. Fox]

· (b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance. [See Seaver v. Ransom]

· (2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.
· Lawrence
· A owes C. A loans that money to B, as consideration B agrees to pay C the next day. C sues B when B doesn’t pay
· This is valid consideration.
· Verdict for C
· “A promise made to one for the benefit of another, he for whose benefit it is made may bring an action for its breach.”
· Seaver
· Wife wanted to leave her house to her niece (wasn’t in will). Husband promised to leave enough to the niece in his will to make up the difference. He didn’t do this before his death and the wife also died.
· Niece sued to recover the value ($6000), won in lower court. Affirmed.
· Applies Lawrence.
· Detroit Institute
· Rose and NBC contracted to have a famous puppet go to the Detroit Institute. Institute sued Rose’s estate for performance.
· Don’t need express language creating a direct obligation to the third party beneficiary, but both parties must intend to have created a direct obligation to the third party beneficiary.
· That a third party gains an incidental benefit isn’t enough.
· Partial summary judgment for the institute.
· Ruling might be inconsistent with R.302(1)
· Case was opposite of Seaver. Here the would be donor was the promisor, not the promisee.
· Sisney v. State
· Sisney, an inmate, sues the CMB (also state), which had contracted with the prison to provide kosher food, says he was a third party beneficiary.
· Court finds he isn’t a third party beneficiary.
· At the time the contract was executed, contracting parties must intend to expressly benefit the third party.
· And still can’t be an incidental beneficiary, the contract must be entered into directly and primarily for the benefit of the third party.
· Presumption that private citizens are not third party beneficiaries of public contracts.
· Public contracts are intended to benefit everyone, so inmate’s benefit is only incidental to the contract.
· Contract said it was for the benefit of the state, didn’t say expressly for inmates benefit.
· General administrative remedy provided to all inmates that was independent of the contract also doesn’t grant third party beneficiary status.
· Sisney v. Reisch
· Sisney now alleges he is third party beneficiary of settlement agreement between department of corrections and a former inmate, sues the head of the department of corrections.
· One distinguishing factor: in first case, risk of multiple suits, while here can’t count on the other inmate to sue (he’s at another prison and might be satisfied)
· Settlement agreement expressly reflected an intent to provide a benefit to all members of a identifiable class (Jewish inmates who request it) of which Sisney is a member.
· Sisney can sue as a third party beneficiary (at least at the pleading stage)
NOTES
· Most courts include software as goods under UCC Article 2.

· But websites aren’t goods.

· In transaction between US party and a party in another CISG member state, CISG governs sale of goods unless parties opt out

· UCC § 2-314

· IMPLIED WARRANTY: MERCHANTABILITY

· (1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

· (2) Goods to be merchantable must be at least such as

· (a) pass without objection in the trade under the contract description;  and

· (b) in the case of fungible goods, are of fair average quality within the description;  and

· (c) are fit for the ordinary purposes for which such goods are used;  and

· (d) run, within the variations permitted by the agreement, of even kind,  quality and quantity within each unit and among all units involved;  and

· (e) are adequately contained, packaged, and labeled as the agreement may require; and

· (f) conform to the promise or affirmations of fact made on the container or label if any.
· Bayliner:
· Sale of fishing boat, “prop matrix” said it could reach 30mph given a certain propeller and 600lbs of passengers/gear, said “delivers the kind of performance you need to get to the prime offshore fishing grounds.”
· But a different one was used,  and 2000lb of extra equipment was custom installed.
· Top speed was generally around 17mph, made it less useful to reaching fishing grounds in time.
· Prop matrixes and “delivers kind of performance” doesn’t create an express warranty under the UCC
· “statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.” UCC 2-313(2)
· General rule for express warranties in 2-313
· Also didn’t violate implied warranty of merchantability.
