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The Constitution (1789)
A. Article I – Legislative Powers
B. Article II – Executive Powers

C. Article III – Judicial Powers

D. Article IV – Relationships Among States

E. Article V – Amendment Procedures

F. Article VI – National Debt/SUPREMACY

G. Article VII – Ratification Procedures – violating procedures for ratification as set forth in Articles of Confederation
H. Bill of Rights (1791)

1. Amendment I:  Freedom of Expression (Religion, Speech, Press, Assembly, and Petition) and Establishment 

2. Amendment II:  Right to Bear Arms

3. Amendment III:  Quartering of Troops

4. Amendment IV:  Unreasonable Searches and Seizures

5. Amendment V:  Due Process of Law (Grand Jury, Double Jeopardy, Self-Incrimination, Due Process, Takings)

6. Amendment VI:  Right to a Fair Trial (Speedy and Public Criminal Trial, Confrontation, Subpoena, Counsel)

7. Amendment VII:  Trial by Jury in Civil Cases

8. Amendment VIII:  Cruel and Unusual Punishment

9. Amendment IX:  Unenumerated Rights

10. Amendment X:  States’ Rights

I. Amendment XI (1795) – Sovereign Immunity
J. Amendment XII (1804) – Reforming Executive Election Procedures
K. Reconstruction Amendments

1. Amendment XIII (1865) – Abolition of Slavery
2. Amendment XIV (1868) – Privileges OR Immunities, Equal Protection, Due Process
3. Amendment XV (1870) – Abolition of Race-Based Restrictions on Vote
L. Progressive Era Amendments

1. Amendment XVI (1913) – Income Taxes
2. Amendment XVII ((1913) – Direct Election of Senators
3. Amendment XVIII (1919) - Prohibition
4. Amendment XIX (1920) – Women’s Suffrage
5. Amendment XX (1933) – Lame Ducks
6. Amendment XXI (1933) – Repeal of Prohibition
M. Post WWII Amendments

1. Amendment XXII (1951) – Presidential Term Limits

2. Amendment XXIII (1961) – Electoral Votes for DC

3. Amendment XXIV (1964) – Banning the Poll Tax

4. Amendment XXV (1967) – Presidential Succession and Disability

5. Amendment XXVI (1971) – Suffrage for 18-21 year olds

6. Amendment XXVII  (1992) – Limiting Congressional Pay Raises

Modalities of Constitutional Interpretation
Post’s Modalities
7. Plain Meaning/Textualist Modality – only works when meaning is clear
8. Three theories present in Chambers
a. Doctrinal (authority of law) – focus on previous precedents
b. Historical (authority of consent) – consent (and therefore intentions upon consenting) of the Framers – best evidence of K that is Constitution.
c. Responsive (no authority) – our duties that flow from “whole experience of nationhood”
i. Must be oriented towards general ends that are linked over time with historical idea of national identity

A) Some sort of “constitutional ethos” beyond feeling, morality, or public opinion

1) Bork – no such thing, only vast collection of individual preferences.

a) Counterargument – this goes against HISTORICAL modality as well – which rests on implicit assertion that national ethos IDENTIFIES with ratifiers of constitution.

ii. Vast umbrella sheltering many different approaches

A) Emphasis on judicial restraint – constitutional priority of democratic decision making

B) Primacy of constitutional rights

iii. PROBLEM – no good response to countermajoritarian difficulty.
A) If really about the country’s ethos, are five old white lawyers in DC the best arbiters?

iv. Try to hook these words back to authority through HISTORICAL/Intentionalist modality

A) Constitution is a living document

1) Counterargument – if you want to change something, amend the C.

2) Countercounter – not changing, just rearticulating.

B) Principles in constitution framed in various levels of specificity

1) Where very specific (structural) – easy.

2) Can argue rights based terms like “equal protection,” “due process,” and “cruel and unusual” are not susceptible to single definition

a) Framers were not so arrogant to think they would know everything that would confront the country

i) Permit successive generations to fill these phrases with  meaning(s)

C) Still intentionalist modality

v. Exactly what bothers Scalia – if you let these words be too abstract, just living in world ruled by judges.
A) Footnote in Michael H – must deal with these words at LOWEST level of abstraction that holds meaning.

9. Interrelated – doctrinal modality relies INITIALLY on either historical/responsive; and both historical and responsive depend on repetition as precedent to establish themselves as law.  Historical anchors constitutional interpretation, while responsive gives it some indispensable flexibility.
Bobbit’s Modalities
10. Historical (Intentionalist) – relying on intentions of framers and ratifiers of C
a. CRITICISMS

i. Consent is always murky.  Using action as a proxy for consent.
A) Easy to shift from descriptive claim of what they consented to, to normative claim of what they should have consented to (must have consented to)

1) COUNTERargument - collective intent is hard to discern – but you can use proxies/indicators

B) Why do we focus on FRAMERS, not RATIFIERS? Why do we look to Federalist Papers as some sort of authority?
C) When focus on weakness of “implicit consent” – drains notion of authority

ii. In any given case, historical evidence of intent may be more or less compelling
11. Textual – relying on words of C alone
a. CRITICISMS

i. Limitation (not weakness) Times when text is clear, and times when it’s not

b. INTRATEXTUAL 

i. Lopez (THOMAS Concurrence); City of Boerne v. Flores, Roe (BLACKMUN – fetus is not a “person”), McCulloch (“necessary” v. “absolutely necessary”)
ii. Counterexample – Garrett definition of state in EP v. 14.1/14.5

12. Structural – infer rules from structures set up in C
a. Focus on federalism and separation of powers
13. Doctrinal – applying rules generated by precedent
a. Authority of law as LAW, and value for rule of law

i. Emphasis on STABILITY, PREDICTABILITY and CONTINUITY
A) Essential for institutional legitimacy

ii. Planned Parenthood v. Casey – we’ve got a generation of woman who’ve built their lives around this right, stare decisis counsels that we shouldn’t overturn it.
b. Might be what SCOTUS Justices are best trained to do (certainly not trained as clerics or ethical experts to sense feelings of nation)

c. CRITICISMS

i. Stare decisis CAN NOT be the only rule

A) Holmes – revolting to have no better reason for rule of law than that it exists

ii. We celebrate Brown for overturning Plessy
A) Need RULES re: stare  - Planned Parenthood
1) How much precedent to give to precedent that puts forth rules for evaluating precedent?

14. Ethical (Responsive) – rules derived from moral commitments of American ethos as reflected in C
15. Prudential – balance costs/benefits of particular rule
a. Pay attention to contours of judicial power and reality of political will
b. Home Building and Loan Assoc. v. Blaisdell – 1934 (Packet I – Bobbitt, p. 96)
i. MN legislature passed statute granting moratorium on foreclosure from those unwilling to pay.  Plainly violates Contracts Clause (I, § 10), and greatly threatened national recovery program trying to restore confidence in banks. 
ii. SCOTUS upheld – MN exercising “reserved powers of state” to protect vital interests of community in emergency

A) Constitution is not a suicide pact

c. CRITICISMS

i. Would also allow judges to constitutionalize their policy preferences

Marsh v. Chambers – 1983 (Packet I)
16. Publicly paid chaplain opens each session of NE legislature with prayer. 
17. Two questions: can he lead the prayer at all, and, if he can, can he be paid with public funds?

a. SCOTUS – can both lead prayer, and be paid with public funds
18. BURGER Majority – 

a. Tradition & History (AND IGNORES PRECEDENT)
i. Same guys who wrote first amendment allowed legislative prayer in Congress.  How can we say they conflict?

ii. INTENTIONALIST MODALITY – trying to figure out intentions of framers

A) Why not ratifiers?

1) Didn’t’ argue, but could have - states had legislative prayer too, and they voted to ratify the amendment.
iii. Madison – can you argue his role as a legislator and his role as a framer are different?

A) Perhaps there’s a higher, less political type of decisionmaking made when it comes to constitutional decisions.
B) Counterargument – even if you imagine big difference in role, proximity in real time is so small.  
b. Prudential Modality

i. Ignoring precedent – why? Prudential concerns.

A) What else becomes suspect if you rule out legislative prayer?

1) Newdell – “under god” in Pledge, prayer in Court, “in god we trust” on $, 

a) Might push people to actually AMEND establishment clause.

B) So much a part of our national culture, can’t get rid of it

1) Echoed by Rehnquist in Dickerson (case that tries to get rid of Miranda)

19. BRENNAN Dissent – 

a. Quickly addresses 

i. Doctrinal Modality

A) What precedent must we confront?

1) Lemon v. Kurtzman – 1971 – stringent tripartite test

a) Statute must have secular legislative purpose OR

b) Principal/primary effect must be one that neither ADVANCES nor INHIBITS religion OR

c) Must not foster “excessive entanglement with religion.

b. Instead, focuses on ETHICAL modality

i. Full meaning of C is neither in precedent nor evidence of original intent

A) Contemporary significance of BoR

20. Other modalities present (or could have been present)?

a. Structural Modality

i. Worried about application of establishment clause to States

A) What if they argued that incorporation of EC was incorrect? – that would be structural argument

ii. Argument that connects with HISTORICAL/INTENTIONALIST  modality

A) Federal EC put in place to ALLOW states to have robust religious mechanisms

1) Underscore fact that 1st amendment binds CONGRESS (which makes it unusual among amendments)

b. Textualist Modality

i. Not making argument that text of EC: “Congress shall make no law regarding the establishment of religion" doesn’t run against states because of INCORPORATION
ii. Textualist modality overcome by DOCTRINAL modality
A) Respect for case which incorporates EC.

Judicial Review
N. Ability to declare legislatively produced act/statute VOID.
1. Where is the judicial power to do this located? 

a. It is not enumerated in the Constitution.

Marbury v. Madison – 1803 (108)
2. Historical Background
a. As the Federalists are voted out of office in the election of 1800, they try to entrench themselves on the judiciary.

i. Adams names Marshall (former Secretary of State) as Chief Justice

ii. Circuit Courts Act of 1801 – lowers numbers of justices from 6-5, creates six new circuit courts and 16 new judges

A) These federal judges would be protected under “good behavior” clause.

B) REPEALED.

iii. Organic Act – authorizes Adams to appoint 42 justices for five year terms
A) Unclear whether these judges would be protected under “good behavior” clause

B) NOT repealed.

b. Republican backlash. Repeal CCA, and cancel SCOTUS 1802 term.

i. Jefferson instructs new Secretary of State Madison to withhold commissions from 17 appointed Justices of the Peace.

c. Marbury sues Madison. 

i. Claims that his commission EXISTS (it has been signed and sealed), so you have to seat me.

ii. Sues for WRIT OF MANDAMUS – forces officer of the law to fulfill non-discretionary duty

A) This would force Madison to deliver the commission

3. Five ways Marshall could have avoided question of judicial review?  
a. Dangerous road – if Marshall issues the writ, and Jefferson ignores it, you have a branch standoff.

b. Recusal

i. At the time, there was no recusal statute. 
A) Now – 28 U.S.C. § 144 (1974) – “Bias or Prejudice of Judge”
B) Caperton v. Massey – 2009 – Kennedy suggests Due Process Clause requires more evidence of judge partiality that has historically been required in 5-4 case about WV judge who votes in favor of the CEO of a company that gave money to his PAC.

1) ROBERTS – predicts onslaught of Caperton legislation.  Kennedy thinks the questions will be answered by individual states.

2) Suggestion that there is a constitutional dimension to recusal.

ii. How would one react to someone who failed to recuse themselves?

A) Impeachment? Pressure from other judges? Later re-confirmation hearings?

c. Contract Law

i. Could have found that the commission vested upon delivery

ii. Instead, Marshall finds that delivery is NON-DISCRETIONARY

d. Political Question Doctrine

i. The judicial branch occasionally deems certain questions “political” such that the judiciary should refrain from deciding them.

A) Marbury created this doctrine (one of the JUSTICIABILITY doctrines)

ii. Can argue – if Adams had the power to grant, Jefferson has the power to withdraw

iii. Marshall says – if this was a politically discretionary act, the Court could not reverse it. HOWEVER, this was non-discretionary, and thus Jefferson can’t withdraw it now.

e. Statutory Interpretation

f. Constitutional Interpretation

4. Really asking, can SCOTUS grant a writ of mandamus?

a. Marshall says there is a CONFLICT between the Judiciary Act of 1789 and the Constitution.
i. Judiciary Act grants SCOTUS original jurisdiction (OJ) to issue writs of mandamus

A) SCOTUS shall have EXCLUSIVE jx of all controversies of a civil nature…. 

B) Shall have EXCLUSIVELY all such jx of suits or proceedings against ambassadors, … AND ORIGINAL, but not EXCLUSIVE jx of all suits brought by ambassadors or other public ministers…

C) SCOTUS shall also have APPELLATE jx from the circuit courts and courts of the several states, in the cases herein after specially provided for; and shall have power to issue writs of prohibition to the district courts, when proceedings as courts of admiralty and maritime jx, and writs of mandamus, in cases warranted by the principles and usages of law, to any courts appointed, or persons holding office, under the authority of the United States.

ii. Art. III. Sec. 2 precludes OJ over such writs.

A) “In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a party, SCOTUS shall have ORIGINAL jx.  IN all the other Cases before mentioned, SCOTUS shall have APPELLATE jx, both as to Law and Fact, [Exceptions Clause] with such Exceptions, and under such Regulations as the Congress shall make.”

b. Assume III, 2 precludes OJ over such writs. Marshall could have interpreted JA to be in accord.

i. Generally – try to see if statute can be interpreted to accord with constitutional provision first. Ashwander – canon of constitutional avoidance.

ii. COULD have said – JA doesn’t give mandamus as OJ, but as AJ

A) Correct remedy is to bring case in DISTRICT COURT, and bring it back to SCOTUS on appeal. (STRUCTURAL)
iii. COULD have said – SEMICOLON separate clause discussing AJ of state/circuit cases, ad power to issue writs. (TEXTUAL)
iv. COULD have said – Judiciary Act passed in 1789 – couldn’t have passed something inconsistent with Constitution. (HISTORICAL)

A) JA says power to issue writs “in cases warranted by the principles and usages of law” – exception carved out.

c. Assume JA gave courts OJ over writs of mandamus.  Marshall could have interpreted Constitution to be in accord.

i. “public ministers” – term of art, understood to mean ambassadors/consuls

ii. “with such exceptions, and under such regulations as the Congress shall make”
A) COULD have – interpreted JA as “exception” or “regulation”

1) SCOTUS has small OJ, residual AJ, but Congress can take some of the AJ and make it OJ

B) MARSHALL RESISTS.   Says the first sentence would be meaningless if Congress could make anything it wanted OJ.
1) “exceptions” and “regulations” that Congress can make only apply to AJ.

a) TEXTUAL – focus on PERIOD.

2) IMPLICATION – if C can affect AJ but CAN’T affect OJ, then the only way it can affect them is to make certain AJ cases unhearable.

a) Perverse consequence.  Confirms a Congressional right to strip AJ from SCOTUS.

i) OJ can never be touched. But it’s very small.

ii) Has happened. C has stripped SCOTUS of AJ cases, and SCOTUS has confirmed that under Marbury, they can do that.

iii) There might be a limitation, but we haven’t had a case that establishes it.

d. Now that we have a conflict, he turns to Jurisdiction

i. Generally addressed first, but here, the jurisdictional issue is ALSO constitutional.

e. Now, makes two moves
i. Constitutional supremacy

A) Doesn’t really have to go past this. All three branches could work to make the constitution supreme, police themselves, and understand the Constitution trumps their actions

B) Justifications for Constitutional Supremacy

1) Supremacy Clause in Constitution – TEXTUAL

a) Art VI, Sec. 2 “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof…shall be the supreme Law of the land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

b) If there was no judicial review, would legislation be a de facto amendment?

2) Intent of Framers to bind future generations – HISTORICAL

3) WRITTEN-NESS of Constitution.

ii. JUDICIAL supremacy, by making the judiciary the ARBITER.

A) Justifications for Judicial Supremacy

1) Judicial COMPETENCE to interpret laws
2) Judicial competence to interpret at least some cases under the Constitution (ala treason)

3) Judicial Oaths – they have sworn to uphold the Constitution

a) Terrible argument – everyone takes oaths.
f. Additional justifications for judicial review

i. Who else would check the legislature? SCOTUS must have supervisory role
ii. Protection of minorities, individual rights, or fundamental values?

A) Counterargument – countermajoritarian.

B) Countercounter – precisely because judges are insulated, they’re the BEST suited to protect these rights.

1) Processual theory (Ely) – keep political process pure

iii. Allows constitutional uniformity among the branches

iv. Federalism – need to enforce uniformity among states

v. Stable body – has to confront its own precedent

g. Problems with judicial review?

i. Robert Post – countermajoritarian difficulty.

A) We chose a democracy, and the definition of democracy includes minorities losing.

B) Why would we trust old white guys over legislators?

1) When relying on specific constitutional provision (35 years old to be senator), they are on stronger ground.

2) When interpreting general provisions like “due process” or “liberty” they’re making inchoate judgment calls
ii. Ely’s response – we don’t just live in a democracy, but a CONSTITUTIONAL democracy

A) If legislature is not properly recognizing everyone’s rights – that’s a countermajoritarian difficulty also

1) Courts stepping in then to say – your legislative acts are procedurally correct, but aren’t REALLY legitimate because not every voice was at table.

iii. Counters to Ely
A) What about refusing to account for people who we consider bigots/immoral.

B) Really difficult to get recognized as politically disenfranchised group

1) Need political power to get recognized as politically powerless.

C) Can’t ignore the fact that the entire system is countermajoritarian
1) Look at the Senate!
Justiciability Doctrines
5. Generally

a. Permits courts to decide a case without reaching the merits
b. Says that a court is not competent to hear the issue

6. Political Question Doctrines

a. Baker v. Carr – 1962 – enumerates six factors.  Can be narrowed to three:
i. textual COMMITMENT – Constitution assigns adjudicatory power to coordinate branch of government OR

ii. institutional COMPETENCE – lack of judicially administrable standards OR

A) comes up often re: war or other international affairs

1) Executive has lots of power under the Constitution in these areas.  Court does not have the top-secret briefings on these issues.
B) When P fires an officer of his cabinet – can fire at will. Court has no judicially administrable standard about evaluating the adequacy with which the person is doing their job.

iii. COMITY – prudential reasons for not interfering

A) Rarely stands alone – usually combined with one of the other twos

b. Nixon v. US – 1993 (891) – judge impeached and tried by Senate.  When the facts were only reviewed by a small portion of the Senate, he sued and said it violated Constitutional procedure.
i. Court chose not to rule – want judges to be tried by House/Senate NOT peers.

ii. SOUTER Dissent – can’t let Senate do whatever it wants

c. Coleman v. Miller – 1939 (891) – Justices passed buck on question of whether constitutional amendment proposed by Congress 14 years earlier could no longer be ratified
7. Standing

a. Two types of standing doctrine

i. CONSTITUTIONAL – required under SCOTUS’s Art. III “case or controversy” requirement

A) No advisory opinions

B) REQUIRE 

1) Injury in fact AND

a) ECONOMIC injury is almost always sufficient to meet requirement, even if minimal.

2) Fairly traceable to D’s conduct AND

3) Federal Court likely to REDRESS

C) Lujan v. Defenders of Wildlife – 1992 – challenge to US activity abroad hurting endangered species. Court denies that DoW have standing.

1) Say “injury” is too SPECULATIVE. They’re basically claiming it will hurt them if all the tigers die in the future.

a) Didn’t make ECONOMIC claim – people spent money on tickets to see them, areas affected.

ii. PRUDENTIAL – not constitutionally required.

A) Court can, at its own discretion, refuse to grant standing for policy concerns

1) Examples

a) Can’t assert legal right of third party

i) UNLESS first party can’t bring it (i.e. child can be represented by parents)

b) Can’t assert generalized grievances shared by a large group of people, like all taxpayers or all citizens
i) EXCEPT taxpayer standing under the Establishment Clause – if the government uses your $ to establish religion, you can sue the government (Flast v. Cohen – 1968).
c) Can’t assert claims beyond the “zone of interest” Congress intended to protect

i) Congress passes Civil Rights Act of 1964 to eliminate employment discrimination, but can’t sue under it about English-only workplaces

ii) RARELY used – much less than the first two.

B) Elk Grove Unified School District v. Newdow – 2004

1) Little girl forced to say pledge of allegiance, father sues about “under god” provision.
a) Did not assert taxpayer standing, asserted third-party standing for daughter

b) BUT, he’s not the custodial parent, so they dismiss.

b. Why do we have standing requirements?

i. Assume that the most zealous advocate will be someone who has actually been hurt, petitioning for something they could actually get that would be meaningful
8. Ripeness

a. Prevents a court from deciding matters premature for review

i. Similar to lacking standing requirement (1) injury-in-fact, but adds temporal dimension
A) Not saying you could NEVER have standing, just that you don’t have it YET.

b. Ohio Forestry Assoc. v. Sierra Club – 1998 – we’ve reviewed OFA plans, and they intend to cut down environmentally valuable trees.
i. BREYER Majority – dismissed without prejudice (come back if/when tree is cut)

A) No trees cut, and the plans haven’t even been finalized

9. Mootness

a. Prevents a court from deciding matters where no effectual relief can be granted

i. Similar to lacking standing requirement (3) likely judicial remedy, but adds temporal dimension

A) You might have had a claim, but now, there’s nothing we can do for you.
b. City News & Novelty v. City of Wankesha – 2001 – tried to shut down adult bookstore. Free speech case brought, but store went under.

c. EXCEPTION – matters “evading review but capable of repetition”

i. Roe v. Wade – 1973 – child is always going to be born or aborted by the time litigation gets to SCOTUS. 

A) can’t moot case because litigation is longer than gestation.

10. Certiorari Practice

a. SCOTUS has established rules about what cases it will grant (and it grants VERY few)
i. Will only consider

A) Conflict between federal circuits

B) Conflict between federal circuit and state court of last resort

C) Conflict between state court of last resort and another state court of last resort

D) Decision by federal circuit OR state court of last resort on ISSUE OF FEDERAL LAW that should be resolved.


ii. Will not grant cert in state case IF independent & adequate reason under State Law to uphold the case.

A) Same sex marriage litigants have exclusively argued on state law grounds, specifically to avoid SCOTUS review (until Boise-Olsen)

11. [Jurisdiction]

a. Madisonian compromise – lower federal courts don’t need to exist, and Congress would be free to abolish such courts.
b. Big questions re: congressional power over federal jx?
i. What cases can Congress remove entirely from federal courts?

A) i.e. could Congress eliminate lower federal court jx for abortion cases, while creating a SCOTUS AJ “exception” – thus leaving the issue to be decided in state courts?

Necessary & Proper Clause

12. Article I, Section 8, clause 18 [Necessary & Proper Clause] “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.”

13. History of National Bank

a. 1781 – Continental Congress chartered Bank of North America, justified by sheer necessity of need to finance war of independence. At Constitutional Convention, Madison suggests Congress be given power to “incorporate,” but never comes to a vote. 
b. 1790 – Hamilton submitted plan for national bank, unanimously adopted by Senate.

c. 1811 – First Bank’s charter lapses, and Congress refused to renew it. 

d. 1815 – Congress votes to establish second Bank of the United States, again, justified by necessity to pay for War of 1812.  Madison originally vetoes renewal, but in 1816, he signs. 

i. States were very hostile to bank – enacted nearly annihilative taxes on it.

14. McCulloch v. Maryland – 1819 (38)

a. Two Questions

i. Does Congress have the power to create the Bank of the United States?

A) Congressional powers – Article I

1) Article I, Section 8 – what congress CAN do

2) Article I, Section 9 – what congress CAN’T do

ii. Does State have the power to tax it?

1) Article I, Section 10 – what states CAN do

2) NO ARTICLE re: what states CAN’T do

b. Analysis of Question One

i. Textual modality

A) Art. I, Sec. 8  lists enumerated powers.  Since doesn’t say you can create bank, look to N&P Clause (Art. I, Sec. 18)

1) Distinction between means and ends

a) As long as the END Congress is trying to reach is Constitutionally appropriate, it can use whatever MEANS it wants.

b) But, what Constitutional END is Marshall attaching this to?

i) Hints – clauses 11-16 involve warmaking – need $ in wake of War of 1812

B) 10th amendment – residual clause. Any power not given to Congress goes to the states – “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
1) Articles of Confederation – had similar provision which included word “expressly”
a) Note, this is not INTRATEXTUAL analysis (w/i one document)

C) Textual Counterargument

1) INTRATEXTUALISM

a) Art. I, Sec. 10 – uses term “absolutely necessary” v. “necessary”

i) Proves that necessary is word that involves degree

b) But, if REALLY necessary, why would you inquire into PROPRIETY as well?
ii. Ethical Modality
A) Constitution has to be broad and flexible.  Can’t choose interpretation that would impute to the framers a desire to withhold choice of means
B) “it is a constitution” we are expounding.
iii. Doctrinal Modality
A) No case citation, but at play because Bank has been in place for twenty years. 
1) Practice AND acquiescence to this practice.
iv. Historical Modality
A) Framers debated giving this right, and voted it down.
v. Prudential Modality
A) On the one hand, when we have something like the War of 1812, we NEED this.
B) On the other hand, if we construe N&P so broadly, what will limit C?
vi. REITERATING power of judicial review
A) Post-Marbury, SCOTUS doesn’t strike down an act of Congress until Dred Scott (1858)
1) Still reiterating right

a) Particularly significant remark re: Congressional PRETEXT 
i) "should congress…adopt measures which are prohibited by the C…or should C, under the PRETEXT of executing its powers…it would become the painful duty of this tribunal…to say that such an act was not the law of the land."

c.  Analysis of Question Two
i. “power to tax is power to destroy”
ii. STRUCTURAL modality – proper relationship of states to federal government
A) If MD taxes the bank, it’s taking $ from the Bank, which has $ collected from ALL the states. Allowing this tax allows MD to tax other states, who aren’t represented in MD legislature
1) MD argues – both states and federal gov’t have power to tax
a) Federal gov’t should TRUST MD wouldn’t use power to destroy
b) Response – MD wouldn’t trust a sister state with that power.
d. Q1 is much more important than Q2
i. Q1 – broad construction of N&P
ii. Q2 – states can’t tax federal instrumentalities
A) However, we’re still arguing about WHAT is a federal instrumentality
1) Dep’t of Employment v. US – 1966 (73) – American National Red Cross is US instrumentality, immune from state unemployment compensation tax (and Congress has not waived its immunity).
2) Jefferson County, Alabama v. Acker – 1999 (73) – Ruled that county could collect occupational taxes from US federal judges who worked in the county.
15. Values of Federalism
a. Promotion of Efficiency

i. Need national government to solve coordination and collective action problems

A) States individually might make choices which, viewed in the aggregate, are counterproductive

ii. Counterargument – state government really is better at solving local problems

b. Promotion of Individual Choice

i. Allowing states to come to their own solutions ensures that more people’s preferences are satisfied.

c. Promotion of Experimentation

i. States can experiment with different policies, and this allows federal government to move thoughtfully and with good information

A) Have done this with social welfare policy/benefits, no-fault divorce, insurance policies.

ii. New State Ice Co. v. Liebmann (1932)
A) BRANDEIS Dissent -  “It is one of the happy incidents of the federal system that a single courageous State may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments without risk to the rest of the country.”  
iii. Counterargument – states are sheep – no useful experimentation happening there

d. Promotion of Citizen Participation

i. Not really an argument for FEDERALISM, an argument for LOCALISM

A) People can only realistically participate in political process at local level.

e. Prevention of Tyranny

i. Federalist 51 - It protects the individual to have three branches of government balancing each other, and states and federal gov’t balancing each other.

A) Federalist 51 - "If men were angels, there'd be no need for government"

1) Make ambition counteract ambition

ii. This only works if federal government says they’re  not going to do something, and states allow. If federal government says they CAN’T do it, there’s nothing the states can do (i.e. they can’t disallow abortion)

Commerce Clause
16. Article I, Section 8, clause 3 [Commerce Clause] “To regulate Commerce…among the several States.”

Gibbons v. Ogden – 1824 (168)

i. Ogden has exclusive right to operate steamboats in NY waters from NY Legislature. Gibbons claims right to operate steamboats under 1793 Act of Congress.

ii. MARSHALL Majority – 

A) Interprets federal statute to give Gibbons an exclusive license.

1) Thus, federal license trumps state regulation.

B) Congress has power to enact under CC. But there are LIMITS on CC.

1) If line was entirely within one state – would not be constitutional.

a) HOWEVER – what about Wickard v. Filburn (1942) – growing my own wheat for me to eat.

i) By supplying your own wheat, you remove your demand from the interstate market.

iii. JOHNSON Concurrence – 

A) Even if statute did not cover this case (i.e. did not grant G an exclusive license), NY cant’ grant an interstate monopoly

1) Marshall – notes this, but says it doesn’t need to be addressed in this case.  

B) Johnson thinks statute doesn’t give G federal right to navigate these waters, BUT thinks C’s power to regulate ICC is EXCLUSIVE.

1) STRUCTURAL – logic behind CC means it makes no sense to give states power to grant interstate monopolies.

a) Beginning of DORMANT COMMERCE CLAUSE – even if Congress is QUIET (absent legislation)

Changing Arc of (Vertical) Federalism

O. Balancing individual rights, state power, and federal power
1. When DP clause is interpreted to have larger power, it takes equitably from both state (14th amend) and federal (5th amend) power
2. Cyclical
a. Post-WWII – clarify incredibly murky commerce clause doctrine. Can do anything you want under CC as long as it doesn’t infringe on individual rights.
i. When we return to direct v. indirect, SOUTER Dissent – we’ve been here before, and the doctrine was unmanageable and incoherent.
Three Arcs
3. Lochner Era (pre-1937)
a. Post-McCulloch – issue of scope of Congressional legislative powers is not really addressed
i. Marbury and Dred Scott both invalidated Congressional statutes
b. recurring doctrinal issues
i. is SUBJECT of congressional regulation IC, as distinguished from a local activity?
ii. Are PURPOSES of regulation consistent with purposes for which Congress was delegated power to regulate IC?
iii. Does a congressional regulation of IC run afoul of 10th amendment reservation of powers?
c. Create series of TESTS – but never do they make one determinative
	Valid Exercise of C Power
	Invalid Exercise of C Power
	Examples

	Interstate “flow of commerce” “throat of commerce” “stream of commerce”
	Intrastate
	Schechter Poultry, Swift

	Commerce
	Agriculture, Manufacture, Mining
	Process/Product Distinction
Hammer, Sugar Trust, Carter v. Carter

	Harmless
	Inherently Dangerous
	Champion, Hammer

	Direct Effects on Commerce
	Indirect Effects on Commerce
	Carter v. Carter, Lopez


Commerce Clause

A) United States v. DeWitt – 1869 (435) – congressional safety regulation prohibiting sale of combustible oil lay beyond congressional power.
B) Interstate Commerce Act of 1887 and Sherman Antitrust Act of 1890
1) Anything railroads is in Congressional power
a) Southern Railway v. United States – 1911 (435) – Court upheld Federal Safety Appliance Acts as applied to defective railroads moving only within state, because they can move both intra and inter state
i) Whatever hurts one train slows down and imperils safety of other trains
b) Baltimore & Ohio Railroad Co v. Interstate Commerce Comm. – 1911 (436) – upheld congressional regulation of employee hours on intrastate RR operations that also conducted interstate operations.
i) Congressional police power to protect – thus, no interference with liberty of contract
c) Houston, E. & W.T. Ry. v. US (Shreveport Rate) – 1914 (436) – ICC could prohibit RR from charging lower rates for transportation w/i TX than rates set by ICC for same distance traveled interstate
2) Sherman Act cases
a) United States v. E.C. Knight Co.(Sugar Trust) – 1895 – dismissed action seeking to set aside American Sugar Refining Co’s acquisition of four other sugar refineries.
i) power to prevent monopoly in MANUFACTURE as opposed to COMMERCE that follows manufacture – belongs exclusively to the states
b) Swift & Co. v. U.S. – 1905 – allowed Sherman Act to apply to stockyard owners – because livestock comes into the stockyards, not as final destination, but as “throat through which current flows”
3) Schecter Poultry Corp. v. United States – 1935 (448) – struck down federal regulation because chicken has come to rest in state of destination – no longer in “current or flow” 
4) Carter v. Carter Coal Co. – 1936 (447) – invalidate provision of Bituminous Coal Conservation Act of 1936 requiring coal companies to engage in collective bargaining with employees
a) Incidents leading up to mining of coal are about production, NOT trade
i) Manufacture-commerce distinction
b) Also used “direct” v. “indirect” effects test
5) Hammer v. Dagenhart – 1918 (441) – Congress passes act regulating child labor.  Puts 30 day stop on any goods manufactured by child younger than 14.

a) DAY Majority – STRIKES legislation. 

i) Process/Product Distinction.  This is focused on manufacturing, which PRECEDES commerce.

ii) this distinction has disappeared from our distinction. But some people think it’s useful, and it’s resurfacing internationally.

iii) Distinguishes precedent like Champion – had to use IS to accomplish harm. Here, harm has already been done BEFORE IS.

iv) Congress is trying to correct a collective action problem – states that implement protective legislation may be at a disadvantage nationally.

v) Congress could maybe use SPENDING CLAUSE (Art. I, Sec. 8, cla. 1 – “The Congress shall have Power To lay and collect Taxes…to pay the Debts and provide for the common Defence and general Welfare of the United States…”
Contracts Clause

A) Champion v. Ames – 1903 (437) – 1895 Congressional act prohibited sending lottery tickets through the mail or from one state to another by any means. 
1) HARLAN Majority – this is about IC, not about moral litigation.
a) clearly these are objects of value crossing state lines
2) FULLER Dissent – this is POLICE POWER of the state. Concerns “health, safety, morals, welfare.”
a) When imagining what 10th amendment residuum reserved to states looks like, something close to police power.
b) Quotes McCulloch – PRETEXT.
c) Criticizes majority for ignoring Paul v. Virginia – 1869 (439).  Decide insurance contracts were out of scope of IC.
3) NOTE – Contracts Clause at play. State cannot bargain away its police powers (i.e. run state lottery) – Stone v. Mississippi (1880)
a) You hold your property and liberty interests UNDER conditions that state imposes in exercise of police power.

Due Process Clause
B) Slaughterhouse Cases – SCOTUS resists using 14th amend to strike down economic regulation
1) BRADLEY Dissent – embraced DPC theory.
C) State courts began to issue statements protecting property and contract rights
D) Weakening of court’s rejection of substantive DP.
1) Munn v. Illinois – 1877 (413) – upheld state law limiting rates charged by grain storage warehouse, finding that state have “police power” to regulate conduct of citizens towards each other. 
a) Not all statutes that regulate use/price of property necessarily deprive owner of property w/o DP
i) Can be regulated when “affected with public interest”
2) Railroad Commission Cases – 1886 (414) – reaffirmed Munn, upheld state regulation of railroad tariffs.  Legislatures can determine “reasonableness” not courts – but in extreme cases a court might consider.
3) Santa Clara County v. Southern Pacific RR – 1886 (414) – corporation is encompassed by “person” in DP clause of 14th amend. In conjunction, this opens door for corporations to challenge regulations.
4) Minnesota Rate Cases – 1890 (414) – Struck down statute granting state railroad commission unreviewable authority to set rates.
a) Reasonableness – question for judicial investigation, requiring DP
b) Beyond requirements of notice, opp. to be heard – actually determine whether rates were “reasonable”
E) INCORPORATION
1) Chicago, Burlington and Quincy RR v. Chicago – 1897 (416) – Fifth Amendment right to just compensation for property taken by the state 
2) Gitlow v. New York – 1925 (424) – 1st amendment right to freedom of speech and press
3) Debate between TOTAL and PIECEMAL incorporationists

a) What’s still unincorporated?

i) 2nd amend right to bear arms – undecided.  but litigation pending post DC v. Heller
ii) 3d amend – undecided.  neither the federal nor state gov’ts have quartered troops during peacetime recently.

iii) 5th amend. grand jury requirement – chose NOT to incorporate (Hurtado v. California (1884))
iv) 7th amend. guarantee to jury in CIVIL cases – chose NOT to incorporate (Curtis v. Loether (1974))

v) 8th amend. bail provision – undecided. But dicta in Roper suggests it might be incorporated.
4) Dangerous – putting it under DP means a suggestion that you COULD take these rights away if given enough PROCEDURE
F) Lochner v. New York – 1905 (417)
1) Challenges NY’s maximum hour legislation. 
2) PECKHAM Majority – STRIKES DOWN state legislation as interfering with “freedom of contract” – implied in DP clause.
a) What about using Art. I, Sec. 10, cla. 1 [Contracts Clause] – “No State shall…pass any…Law impairing the Obligation of Contracts…” 
i) Not seen to run against federal government (they can impair contracts all they want)
ii) Has been rendered a nullity – states can’t bargain away “police power” – Stone v. Mississippi (1880)
b) ETHICAL modality – bakers/lawyers don’t need these protections.
3) HARLAN Dissent
a) Rejects concept of unenumerated rights, and attacks majorities assertion that these individuals don’t need to be protected with FACTS.
i) Rational basis for this act.
4) HOLMES Dissent
a) ETHICAL counter – this is not our “ethos” – constitution being red to embody particular economic theory (social Darwinism)
b) Should only overturn when “rational and fair man necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and our law.”
i) Concerned with countermajoritarian difficulty
5) REMEMBER – Unenumerated rights come in progressive AND conservative
6) Possible arguments that distinguish “freedom of contract” unenumerated right from Warren Court unenumerated rights like “right to privacy” cases?
a) Lochner is really Contract Clause case imposed on DP because ConCla has been blocked off.
b) Though, can argue the EP/DP warren court jurisprudence is doing that with Privileges or Immunities
G) Labor Relations
1) Distinguished Lochner - Muller v. Oregon – 1908 (426, 430) – upheld OR statute limiting workday for women.
a) Limitations placed on her right to K are for her, and for everyone. 
i) Unlike bakers, women are class that needs protection from legislatures.
b) Adkins v. Children’s Hospital – 1923 (430) – invalidated D minimum wage law for women, because civil inferiority of women was almost gone.
i) Court saw big difference between maximum hour (health promotion) and minimum wage (readjusting markets)
c) Morehead v. New York ex rel. Tipaldo – 1936 (511) – invalidated NY minimum wage law for women – can’t impede contract rights (though this is later period)
d) Line finally ended by West Coast Hotel v. Parrish (1937) infra
2) Disregarded Lochner – Bunting v. Oregon – 1917 (430) – sustained 10 hour maximum workday for male factory employees
3) Could not outlaw yellow dog contracts
a) Adair v. United States – 1908 (430), Coppage v. Kansas – 1915 (430)
H) 1890-1934 – SCOTUS struck down 200 statutory and administrative regulations, mostly under 14th amend DP.
1) Let stand most laws that appeared to 
a) Protect health, safety, morals of general public OR
b) Prevented consumer deception
2) also struck extraordinarily burdensome regulations where less onerous ones would have worked
3) permitted gov’t regulation of rates of RR and public utilities
a) reviewed “reasonableness” of rates
b) narrowed concept of “affected with a public interest”
non-economic substantive due process cases
I) Meyer v. NE - 1923 - (parental autonomy)

1) Strikes down state statute that prohibited teaching of German. 

J) Pierce v. Society of Sisters - 1925 - (parental autonomy)

1) Strikes down statute that says everyone has to go to PUBLIC school, not parochial school.
K) These can provide an SDP bedrock for WARREN COURT.
d. Post-Great Depression (1937-1995) 
i. Historical Background
A) Great Depression
B) FDR comes in, and vows to enact relief legislation
1) Social Security Act - creates SS administration

2) Agricultural Adjustment Act – 1933 (taken out by Butler)
3) National Industrial Recovery Act (taken out by Schechter)
4) Bituminous Coal Conservation Act (taken out by Carter)
5) National Labor Relations Act - creates NLRB
C) Court RESISTS – “four horseman” – insisting that crisis does not mean we should ignore/bend the Constitution
1) Epitome of countermajoritarian difficulty – people asking for relief, and elected individuals trying to provide it

2) Argument is that constitution is supramajoritarian. Not instituting their own policy preferences, interpreting and maintaining fidelity to C.

3) Strikes down things as BEYOND IC power.

a) Hammer v. Dagenhart – 1918 (Pre-FDR) – strikes down Child Labor Act 

i) Product/process; nature of goods

b) Carter v. Carter Coal – 1934 – strikes down BCCA 

i) Product/process; direct v. indirect effects

c) Schechter Poultry v. US – 1935 – strikes down NIRA

i) Flow of commerce

D) FDR reelected

1) Proposes “court packing” scheme in Judicial Reform Act of 1937

a) Owen Roberts moots the scheme by FLIPPING, and starts to vote with the LEFT. – “switch in time that saves nine (justice court)”
ii. Commerce Clause

A) NLRB v. Jones & Laughlin Steel Corp. – 1937 (549) 
1) J&L fire ten workers engaged in union activity. NLRB orders their reinstatement, and J&L argue that NLRA is not in C’s IC power.
2) HUGHES Majority - 
a) PRUDENTIAL Modality - Upholds NLRA

i) Despite fact that it’s clear this legislation is about allowing workers to bargain collectively

ii) But NOT explicit – rather, says PRODUCTION element is not determinative (Carter) 

iii) Instead – EFFECTS of the labor practice involved on IC.   If manufacturing stopped, would have serious effect on IC.

b) Does not overrule Schechter Poultry (wouldn’t it have to get around Carter?)
i) Matter of DEGREE.

ii) Aliquippa manufacturing plant – completely integrated multistate enterprise that owns the properties, transportation facilities, and RR terminals – thus, HEART of the company. CIRCLE not LINE.

B) Mulford v. Smith – 1939 (550) – sustains AAA of 1938 (penalizes farms that market commodities produced in excess of quotas), though had struck down AAA of 1933.
C) United States v. Darby – 1941 (551)
1) GA labor company challenges Fair Labor Standards Act of 1938 (prescribing minimum wage and maximum hours for employees who produce goods related to IC). 
2) STONE Majority - UPHOLDS.

a) Overrules Hammer.

b) Process/product? – no longer relevant. Only EFFECTS test.
i) UNFAIR COMPETITION.

3) Goes step farther than NLRB v. J&L because actually overrules precedent.

a) Says the harmless v. inherently dangerous test was “a distinction which was novel when made and unsupported by any provision of the Constitution [which] has long since been abandoned.”
D) Wickard v. Filburn – 1942 (553)
1) Farmer “violating” AAA of 1938 by growing wheat in excess of his allotment, though its for his own consumption and not for sale.

2) JACKSON Majority – 

a) By removing demand from the interstate market, affecting IC.

i) Is true in the aggregate

ii) Good example of aggrandizement of federal power at expense of individual rights

3) NOTE – Wickard has not been overruled, only distinguished!

E) Commerce Clause deference lasts until 1995 – NO ACT OF CONGRESS STRUCK DOWN  until Lopez.
1) There were cases struck down as violation of INDIVIDUAL substantive rights, but not commerce clause.

F) United States v. Carolene Products Co. – 1938 (513)
1) Concerns federal Filled Milk Act. 
2) STONE Majority
a) Question one: OK to pass FMA under CommCla.
i) C free to exclude harmful goods from stream of commerce – Champion, Hammer
b) Question two: FMA does not violate 5th amendment DP

i) Like Harlan’s Lochner dissent, focus on facts. Affirmative evidence supports the law, and Congress investigated it thoroughly

3) Dictum – presume the existence of facts that support the legislative judgment (followed by footnote 4)

a) RATIONAL BASIS TEST – “…regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless in the light of the facts made known or generally assumed it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators.”
i) acme of cong power/jud deference

4) Followed by footnote – OPPOSITE.
a) Paragraph One: "There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the Fourteenth."

i) we’re not going to defer if something violates explicit provision of Constitution.
ii) References incorporation as if it were uncontroversial, despite Barron v. Baltimore (1833) which claim the BoR only runs against the federal government.  Court has already begun to find that many of the provisions run against the states.
b) Paragraph Two: "It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation."

i) adds POLITICAL PROCESS rights to those protected, including those that aren’t included in BoR, like right to vote
ii) accepting a particular responsibility with respect to purity of process
c) Paragraph Three: "no need we enquire whether similar considerations enter into the review of statutes directed at particular religious, or national, or racial minorities, whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.

i) Protection of minorities (who are politically unrepresented)
d) Three ways to interpret final paragraph
i) Countermajoritarian – protect these people on substantive grounds as wards of the court
ii) Processual theory (Ely) –not creating legitimacy defect, correcting legislature’s legitimacy defect
iii) Same thing (Tribe) – you’re always making some sort of substantive decision about identity/substance of group, and declaring it worthy of protection.
e) Outgrowth of Paragraph Three – system of scrutiny. BRILLIANT RHETORICAL DEVICE.
G) Civil Rights Movement!
1) Heart of Atlanta Motel v. United States – 1964 (560) – 
a) Motel brought challenge to Title II of Civil Rights Act of 1964 as outside of C’s IC power.
b) CLARK Majority – unanimously upholds.
i) Can’t uphold under Reconstruction Amendments because of Civil Rights Cases  which held that Congress couldn’t enact legislation against race-based discrimination in public accommodations run by PRIVATE ACTORS under either 13.2 or 14.5.
ii) Safer, more pragmatic to uphold under IC – but is there dignitary concern to discussing civil rights issues as commerce issues.
iii) Say that 75% of clientele come from out of state, readily accessible to interstate highways, advertised in national media
c) BLACK, GOLDBERG Concurrences – suggest Title II sustainable under IC, AND would be under 14.5
d) DOUGLAS Concurrence – would actually prefer to see this legislation under 14.5. That way, no fussing with whether particular accommodation is within commerce definition or if customer is interstate traveler.
2) Katzenbach v. McClung – 1964 (560) – decided the same day.
a) Restaurant owner brought challenge to Title II of Civil Rights Act of 1964 as outside of C’s IC power.
iii. Contracts Clause
A) Home Building & Loan Association v. Blaisdell (Minnesota Mortgage Moratorium) – 1934 (501) 
1) MN legislature passed statute granting moratorium on foreclosure from those unwilling to pay.  Plainly violates Contracts Clause (I, § 10), and greatly threatened national recovery program trying to restore confidence in banks

2) HUGHES Majority – 

a) The motivation behind ConCla was to avoid special dealings by powerful interest groups. Here, trying to alleviate a crisis and help the most vulnerable.

i) Not class legislation, not debtor relief

b) PRUDENTIAL Modality (Bobbitt) - must consider relation of emergency to constitutional power
i) Emergency doesn’t CREATE power, but affects how power is interpreted.

ii) Doctrinally – already narrowed ConCla in Stone – said legislature can’t bargain away health or morals. Police power must include ability to protect “vital public interests” by temporarily preventing some contractual obligations.
iii) All that matters is whether legislation is address to legitimate end, and measures taken appropriate to that end.

iv. Due Process

A) Precursor - Nebbia v. New York – 1934 (500) – NY agency created to establish minimum milk retail price. Storekeeper convicted of selling below the price. 

1) ROBERTS Majority – upheld the regulation.
a) Due process only requires the law to be reasonable, and that means have reasonable relation to object sought.

b) Falls under “affected with a public interest”

2) Rejected convention SDP challenge to price regulation

B) West Coast Hotel Co. v. Parrish – 1937 (511) –
1) WA minimum wage legislation upheld.  Hotel asserts Lochner “freedom of contract.”
2) HUGHES Majority – 

a) Doesn’t directly overrule Lochner, but does overrule Adkins v. Children’s Hospital (which relied on Lochner to overrule federal minimum wage for  women).
b) No freedom of contract in C.  Liberty (and property) are LIMITED by what govt’s do in police power mode.

i) Focusing on PROCEDURE part of DP clause – can’t take your right w/o notice & opportunity to be heard.

c) Does not fit case into Muller v. Oregon (1908) exception, which declared women a protected group. Unlike bakers, need to be protected by legislatures.

C) SDP Deference doesn’t last as long as Commerce Clause deference does.

D) Williamson v. Lee Optical Co. – 1955 (520)
1) OK law makes it illegal for anyone (opticians) but optometrist or ophthalmologist to fit lenses to face, duplicate or replace lenses in frames.
2) DOUGLAS Majority – applies rational basis test.

a) Says legislature could have thought “If you're fitting someone's glasses, you might not know that they need a new prescription based on the fit.”
i) Not saying this is WHY they passed it, but it COULD have been
ii) No need to rely on what lawyer put forward as stated rationale – legislature could (and hopefully is) smarter than lawyer.

b) Consider EVERY rationale – “an exercise of judicial imagination”
3) This rational basis review applies to EQUAL PROTECTION also.  

e. Rehnquist Revolution (1995-present?)
i. Historical development
A) 1937-1987 – SCOTUS only held one act of Congress unconstitutional 
1) Oregon v. Mitchell – 1970 (594) – splintered court found Congress could not pass Voting Rights Act Amendments of 1970, which guaranteed vote to anyone over 18.
B) 1987 – Justice Rehnquist becomes C.J. Rehnquist
1) Reemergence of FEDERALISM
a) Executive Order No. 12612 (1987) – Reagan’s Fundamental Federalism Principles.
ii. Commerce Clause
A) United States v. Lopez – 1995 (601)
1) 12th grade kid brings gun to school, violates Gun-Free School Zones Act of 1990.
2) REHNQUIST Majority – CURRENT TEST.
a) Congress can regulate three categories of activities under IC
i) Use of the channels (Darby, Heart of Atlanta Motel) – says it’s not a regulation of use of channels, nor attempt to prohibit transportation of a commodity through channels
ii) Instrumentalities of IC (persons or things in IC, even if the threat is from intrastate activities) – not about instrumentality
iii) Regulate activities having substantial relation to IC (substantially affect IC) – would have to be this one.  [examples: Perez (IS extortionate credit transactions), McClung (restaurants using IS supplies), Heart of Atlanta (IS hotels/inns ), Wickard (production/consumption of homegrown wheat)]
b) Three questions re: THIRD PRONG – “substantially affects” – TOTC test
i) Is the activity economic in nature? – DISTINGUISHES, but does not OVERRULE Wickard – says it involved economic activity. Used to EXCLUDE some non-economic activities ((some) crime, families, education…) – AGGREGATION PRINCIPLE.
ii) Is there a jurisdictional element? – has Congress used the proper language.  [post-Lopez, changes GFSZA to be applicable only to firearms that have “moved in or that otherwise affect[] interstate or foreign commerce” – makes statute BULLETPROOF. [why didn’t they say “substantially affects”?  “moved in” language is actually tracking the INSTRUMENTALITIES factor. 
iii) Are there congressional findings? – neither NECESSARY nor SUFFICIENT, but helpful to have convened hearings and make actual findings.
iv) Is there a sufficiently close link between the activity and IC? – can’t be too attenuated. SQUISHY.  [NERVOUS about “national productivity” argument, which would let C regulate any activity that MIGHT lead to violent crime, or anything found to relate to economic productivity, like family law (Morrison?)  Says Dissent’s argument is that gun related violence has an adverse effect on classroom learning, which then threatens trade and commerce.  
c) REMEMBER – Lopez test has THREE PARTS, only the last one is SA test (four additional parts)

3) KENNEDY Concurrence (w/ OCONNOR)

a) Why do K and O not join S (the PP majority who respect precedent?)

b) STRUCTURAL modality – need to keep competitive balance between feds and states

i) Education well within traditional ambit of states – they’re fully entitled to create harsh criminal penalties in these areas, but also free to try a number of other options (laboratories)
c) Signifying where they might fall in future litigation
i) Their reliance on STARE will LIMIT the Rehnquist Revolution

4) THOMAS Concurrence
a) TEXTUALIST/ORIGINALIST – evaluate “commerce” as it was defined at the time of ratification.  
i) commerce used in contradistinction to production activities (manufacturing/agriculture

ii) dictionaries 

iii) Framers could have said “substantially affect” if they wanted

b) INTRATEXTUAL arguments

i) Port Preference Clause (Art. I, Sec. 9, Cla. 6) “no preference shall be given by any regulation of commerce or revenue to the ports of one state over those of another”
ii) other enumerated powers are surplusage if C given authority over things that “substantially affect” IC. 
c) – KY says he was picking and choosing.

5) STEVENS Dissent
a) Category two (INSTRUMENTALITIES) should carry the day.  Guns are things in IC.
6) SOUTER Dissent
a) DOCTRINAL and PRUDENTIAL – we’ve been here before, and it didn’t WORK.
b) Admits doctrinal instability of the pre-1937 tests (“untenable jurisprudence”
i) Echoes Casey’s suggestion that you can overrule precedent when it has proven unworkable.
7) BREYER Dissent (w/STEVENS, SOUTER, GINSBURG)

a) FACTUAL.

i) Link between guns near schools & IC

b) Proper application of RATIONAL BASIS involves more DEFERENCE

i) EXTRA deference – “at one remove”

	Souter
	Stevens
	Breyer
	Kennedy
	Rehnquist
	Thomas

	Dissenting opinion (doctrine and prudence, reference to history)
	Dissenting opinion
(guns as things in interstate commerce)
	Dissenting opinion
(link between guns near schools and interstate commerce and deference required by rational basis)
	Concurring opinion 
(structural principles militating for agreement with result, doctrinal principles militating for restraint)
	Majority opinion outlining new test reasoning from “first principles” of structure.
	Concurring opinion (structural, original, and textual principles militating toward more aggressive revision of deference)


iii. Consequences of Lopez?
A) Though discussed as HUGE change, more moderate

1) Note – didn’t overrule Heart of Atlanta
iv. United States v. Morrison – 2000 (623) – STRUCK federal law.
A) Struck VAWA Section 13981 which gave victims of gender-motivated violence a federal cause of action against their assailants 
B) Even when the link is less attenuated than in Lopez (TEST – Part III, step four) – TOO FAR.

1) Interfering with criminal and/or family law

2) FOCUS on traditionally state concerns.

C) Violence against women – neither particularly commercial, nor particularly interstate

v. Raich v. Gonzales – 2005 (624) – UPHELD federal law.
A) Federal statute criminalizes marijuana possession; CA statute decriminalizes local cultivation and use for medical reasons.
B) STEVENS Majority – 

1) Reaffirms Lopez and Wickard – this is like Wickard.

a) She alleges her weed was never bought or sold and has never crossed state lines. 
b) Wheat and weed are “fungible” commodities, and Congress has right to fear that some weed might be diverted to illegal uses, or doctors might face market pressure to oversubscribe

C) SCALIA Concurrence – if C has power to enact regulation of IC, then it has every power needed to make that regulation effective.

1) Can regulate certain intrastate activities that might be essential to comprehensive regulation of IC, even if alone it wouldn’t “substantially affect” IC.

D) O’CONNOR Dissent – 

1) Contradicting Lopez – making exceptions for comprehensive regulations just encourages C to make bigger, broader laws, which will wipe out even more state law.
P. Taxing and Spending Powers

1. Taxing & Spending Clause (Art. I, Sec. 8, Cla. 1) – “The Congress shall have Power to lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of United States…”
a. Understanding that C can/must spend for general welfare

i. Can it operate under this power alone (absent other Section 8 enumerated power)?

2. South Dakota v. Dole – 1987 (627)
a. Congressional statute directed Secretary of Transportation to withhold a % of federal highway funds from states that set drinking age below 21.  Trying to establish 21 as national floor.
b. REHNQUIST Majority – UPHOLDS statute under taxing/spending power.
i. Four-part test  - when can C use spending power to influence state legislation.  ELEMENT TEST (all must be met).  CONDITIONS: 
A) "must be in pursuit of the general welfare"; 

B) must be unambiguous so states know the consequences of their choice;

C) must be related " to the federal interest in particular national projects or programs"; AND
1) here – connection is interstate highways.  Young people in nearby states are incentivized to drive to SD to get beers.
D) may not violate other constitutional provisions.
1) Can’t incentivize people to give up their constitutional rights

a) Sherbert v. Verner – 1963  - SCOTUS says CT can’t deny unemployment benefits to woman who turned down employment solely for religious reasons. OVERTURNED by Smith, RFRA tries to go back, but City of Boerne v. Flores keeps it out.
2) Question here is whether 21st amendment is “independent constitutional bar”

c. O’CONNOR Dissent – 
i. doesn’t buy the supposed connection to the federal interest – link is “too attenuated”
A) law is over-inclusive – stops teenagers from drinking who weren’t going to drive on IS highways

B) law is under-inclusive – teenagers are a tiny part of the nation’s drunk driving problem.

d. BRENNAN Dissent – 21st amendment reserved this type of regulation for STATES
3. Closer it looks to COERCION, the more likely it will fail

a. But haven’t seen a spending powers case where said link was too attenuated

4. POST-LOPEZ, spending power becomes more important.

a. This is a HUGE weapon for Congress

i. And the larger the federal gov’t, the bigger the power becomes.

A) SOLOMON AMENDMENT – federal government denies ALL federal funding to schools that refuse to allow military recruiters equal access to students

1) THIS TEST DOESN’T APPLY – affects private institutions, not STATES.
II. Horizontal Federalism
A. Relationships BETWEEN states.  Three methods of governing such relations:

B. Dormant Commerce Clause/Negative Commerce Clause
1. States are restricted from interfering in IC, even in areas where Congress has NOT regulated.

a. Dormant – Congress is “sleeping”

b. Coined in Willson v. Black-Bird Creek Marsh Co. – 1829 – W used federally licensed boat to break through DE authorized dam.  DE sued W, saying dam was authorized because DE built it under police power for health reasons, and C hadn’t legislated on the issue.

i. MARSHALL – UPHELD state law as not violating DCC.

c. Was more of a “direct” v. “indirect” burdens on IC test.

2. DCC Test

a. Does state regulation impinge on activity covered by federal legislation?

i. YES – state regulation is invalid if federal legislation conflicts with/preempts activity.  
ii. These are CC cases, not DCC cases.

b. If NO, does state regulation DISCRIMINATE AGAINST IC?

i. YES – regulation is invalid UNLESS it meets strict scrutiny (Philadelphia v. NJ – 1978) OR the state is a market participant (Hughes v. Alexandria – 1976).

c. If NO, does the state regulation BURDEN IC?

i. YES – regulation is invalid unless state’s interest in regulation outweighs burden on IC (Pike v. Bruce Church – 1970).

ii. BALANCING TEST

d. If NO, REGULATION VALID.

3. Gibbons v. Ogden – 1824 (168)
a. JOHNSON’s Concurrence – beginning of dormant commerce clause.  Johnson said, even in the absence of federal licensing authority, states can’t reach interstate and grant a monopoly
i. MARSHALL – doesn’t reach the question, but agrees that Congress’ power to regulate IS is EXCLUSIVE.

4. Does state regulation DISCRIMINATE against IC?

a. If state makes facial discrimination against out-of-state economic interests (akin to tariff, quota or embargo) – abandon BALANCING – virtually per se invalid.

b. City of Philadelphia v. New Jersey – 1978 (732)

i. STEWART Majority –  STRUCK NJ statute that prohibited importation of solid/liquid waste from other states.  NJ argued it was trying to protect the state’s environment, but Court says NJ can’t discriminate for any purpose.  
c. When will it NOT be invalid?
i. Survives strict scrutiny – furthers important, non-economic state interest AND there’s no reasonable nondiscriminatory alternative (not quite the same SS standard)
A) Maine v. Taylor – 1986 – Court UPHELD ME statute which banned out-of-state baitfish. ME had made findings that out-of-state baitfish were INFECTED with a parasite which was not found in ME waters.  There was no screening procedure to determine which baitfish entering had the parasite, and if one got in, it would infect the ME baitfish
B) But worried about PRETEXT. Don’t want to allow states to, under the guise of protecting health, protect their economic interests.

ii. Market participant exception

A) Regulation may stand if state is acting as purchaser, seller, subsidizer, or other participant in the market.

1) State as PARTICIPANT v. State as REGULATOR.

B) Hughes v. Alexandria Scrap Corp. – 1976 (732) – UPHELD MD statute which imposed stricter documentation requirements for out-of-state firms which removed abandoned cars from the highway and destroyed them. 
C) Reeves Inc. v. Stake – 1980 (733) – SD’s state-owned cement plan began to supply all in-state customers with cement before serving out-of-state buyers, when production problems and a nationwide cement shortage limited supply. 
1) UPHELD – CC applies to state taxes and regulatory measures, not state acting in its proprietary capacity.

D) White v. Mass. Council of Construction Employers – 1983 – UPHELD Boston Mayor’s order requiring city construction projects to hire Boston city residents for at least half of their workers.
d. Why do we subject this to SS?

i. This is exactly what founders were concerned about.  History of interstate trade wars.

ii. Say that facial discrimination is ALWAYS purposeful discrimination.

e. In EP – if found NO facial discrimination, it’s OVER, here – look at IMPACT/EFFECT.

5. Does (non-discriminatory) state regulation burden IS?

a. YES – apply Pike balancing test, which asks whether burden outweighs the state’s interest in the law.

b. Pike v. Bruce Church Inc. – 1970 (731) – AZ law required canteloupes grown in state to be crated in state before shipment.  BC wanted to ship to CA for crating (would cost them $200K to build crating facility in AZ)
i. STEWART Majority – 

A) No (facial) intent to discriminate against out-of-state commerce.

B) General rule – if statute regulates evenhandedly to effectuate legitimate local interest and effects on IC are incidental, upheld UNLESS burden imposed is clearly excessive in relation to local benefits. 

1) Extent of burden depends on nature of local interest, and whether there are alternate means to promote w/lesser impact.

C) Here, STRUCK statute – AZ’s interest in maintaining reputation of its product minimal v. $200K packing plant.

ii. How is this not question of trying to discriminate? (KY doesn’t know)

c. Hughes v. Oklahoma – 1979 (731) – STRUCK OK statute that prohibited minnows from OK waters from being transported out of test.
i. We call it the Pike balancing test, but really, Hughes three-factor test.
A) whether the challenged statute regulates even-handedly with only “incidental” effects on interstate commerce, or instead discriminate against interstate commerce either on its face or in practical effect;

B) whether the statute serves a legitimate local purpose; 

C) whether alternative means could promote this local purpose as effectively without discriminating against interstate commerce.

6. ALWAYS REMEMBER- Congress can reverse DCC cases, by making them IC cases – just have to LEGISLATE. 
C. Privileges AND immunities Clause (Article IV)

1. “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”  (Art. IV, Sec. 2, cla. 1)

a. Prohibits discrimination against out-of-state individuals with respect to CERTAIN rights

2. Corfield v. Coryell – C.C.E.D. Pa. – 1823 
a. P & I’s recognized
i. Right to pass through or travel in state;

ii. Right to “reside in state for business or other purposes”;

iii. Right to do business there whether it involves “trade agriculture, professional pursuits, or otherwise”;

iv. The right to “take, hold, and dispose of property, either real or personal.”

3. DO NOT overlap with CONSTITUTIONAL FUNDAMENTAL rights
a. Can forbid both state/non-state individuals from engaging in particular livelihood – just not ONLY non-state individuals.

4. Right to pursue livelihood on equal terms with state residents, but you have no right to occupation under constitution

a. Toomer v. Witsell – 1948 – Court STRUCK SC statute which charged state residents $25 to license a commercial shrimp boat, and out-of-state residents $2,500.

i. Here, disparity is the real problem (100:1).

b. Baldwin v. Montana Fish & Game – 1978 – Court UPHELD MT licensing scheme that charged out-of-state elk hunters more for elk-hunting licenses.

i. Elk-hunting – NOT a privilege of immunity

D. DCC v. P&IC
	DCC
	P & I

	If state regulation discriminates (facially), the action is invalid unless it either

(1) furthers an important, non-economic state interest and there are no reasonable non-discriminatory alternatives; or 

(2 the state is a market participant.

	If state regulation deprives an out-of-state individuals of important economic interests (e.g., livelihood) or civil liberties, the law is invalid unless the state has a substantial justification and there are no less restrictive means.  There is no market participant exception.  

	If the law does not have a discriminatory purpose, but has a discriminatory effect, then the law is invalid if the burden outweighs the state’s interest.
	If the law does not have a discriminatory purpose, then the law is valid.

	Aliens and corporations can be plaintiffs.


	Aliens and corporations cannot be plaintiffs.


E. Full Faith and Credit Clause
1. “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State.  And the Congress may by general Laws prescribe the Manner in which such Acts, Records, and Proceedings shall be proved, and the Effect thereof.”  (Art. IV, Sec. 1).

2. There’s a PUBLIC POLICY exception to FF&C. If state has STRONG PP reasons, it can refuse to grant FF&C.
a. This is why Loving isn’t granted under FF&C reasons (AND, no one brought up FF&C argument)

i. Traditionally, very deferential in marriage context.

III. Separation of Powers

A. Intellectual Development
1. Montesquieu, Spirit of Laws – 1748 – legislature MAKES law, executive EXECUTES, and judiciary INTERPRETS

a. Keep them SEPARATE.

2. Madison takes it up in Federalist 51 – double security by dividing federal/state AND between branches.
a. “ambition must be made to counteract ambition.”

b. Not SEPARATION – wanted interaction. FEARED monopolization of power.
c. “checks and balances” is US gloss to SOP.

B. CHECKS in US Government

	Checks on Executive
	Checks on Legislature
	Checks on Judiciary

	Judiciary checks by:

- judicial review

- CJ presides over S during presidential impeachment

Legislature checks by:

- overriding vetoes

- declaring war

- blocking dep’t appointments (S)

- blocking treaties (S)

- impeaching (H)

- trying impeachments (H)
	Executive checks by: 

- vetoing bills

- Comm. in Chief of Military

- VP is Pres. of Senate

- P can force adjournment if houses can’t agree

Judiciary checks by:

- judicial review
	Legislature checks by:

- blocking fed. judge appt. (S)

- initiating constitutional amendments

- power to create “inferior courts” 

- altering jx

- impeach (House)

- try impeachments (senate)

Executive checks by:

- nominate judges

- pardon federal offenses


C. Article II Powers – Executive Branch
1. Powers Granted to the Executive

a. Veto Power – Art. I, Sec. 3, Cla. 2

i. “Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; if he approve it he shall sign it, but if not he shall return it with his Objections to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it.”
ii. CHECK:  “If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law.” (Art. I, Sec. 7, Cla. 2)

b. Pardon Power – Art. 2, Sec. 2, Cla. 1

i.  Can “grant Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment.”  
A) Applies before, during, or after trial

B) Extends to offense of criminal contempt

C) Power that CANNOT be limited by Congress.

ii. CHECK: cannot pardon anyone for violation of STATE criminal law

iii. CHECK: cannot pardon anyone who has been impeached.

A) Not that many checks (or they’re pretty weak), but maybe it’s cause it’s a pretty weak power?

1) Weak checks for weak powers.

c. Treaty Power – Art. 2, Sec. 2, Cla. 2

i. P has power to “make Treaties.”

A) They’re considered supreme – same level as federal statutes (last in time prevails)

ii. CHECK: “by and with the advice and consent of the Senate . . . provided two-thirds of the Senator present concur.”
A) Why Senate instead of Congress?

1) Senate seen as smaller, quicker, and more private/secretive.

iii. BUT – P has avoided this by entering into “executive agreements”

A) Avoids senate BUT, less authority in hierarchy of laws

1) HIERARCHY

a) Constitution

b) Treaties/Federal Statutes

c) Executive Agreements

d) State Laws

d. Appointments Power – Art. 2, Sec. 2, Cla. 2

i. Power to “appoint Ambassadors, others public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law.”
ii. CHECK: must be made “with the advice and consent of the Senate.”
iii. CHECK: “the Congress may by law vest the appointment of such inferior officers, as they think proper, in the President alone, in the courts of law, or in the heads of departments.”  (Art. 2, Sec. 2, Cla. 2)

2. Presidential Power During Wartime
a. Does the President have unenumerated powers?

i. Remember, CONGRESS – no unenumerated powers.

ii. We know ALL executive power is vested in P (Art. II, Sec. 1, cla. 1)

b. Youngstown Sheet & Tube Co. v. Sawyer – 1952 (823)
i. Steelworkers threaten nationwide strike while US in Korean War (but Truman has not asked C to declare war, and C hasn’t).  Stating that steel was NECESSARY to war effort, directed Secretary of Commerce Sawyer to seize steel mills.

ii. BLACK Majority
A) ANTI-PRUDENTIAL

B) Presidential Power?

1) Not by statute.

2) Thus, must be enumerated in Constitution – TEXTUALIST.
a) Commander in Chief power?

i) Power over ARMY/NAVY, but not civilians.

ii) Might be a civilian operating in “theater of war” (i.e. steel mill in Koreas), but that’s clearly not the case here.

b) General executive power? (“take care that law be executed”

i) Not EXECUTING; LEGISLATING.

ii) Executing power is a MEANS power, not an ENDS.

C) Very Montesquieu-vian SOP – static/sealed/separate
iii. DOUGLAS Concurrence
A) ANTI-PRUDENTIAL

B) TEXTUAL/INTENTIONALIST

1) Framers made deliberate choice to vest taking of property in CONGRESS through Takings Clause of Fifth Amendment

iv. FRANKFURTER Concurrence
A) Agrees with BLACK

1) Not just that C didn’t AUTHORIZE P’s seizure

a) Labor Management Relations Act of 1947 – addressed “national emergency” that would arise from labor breakdown

i) Didn’t include presidential seizure power

ii) Placed preconditions for when seizure can occur (that aren’t present here)

2) If country not at war, this is dispositive.
B) PRUDENTIAL + STRUCTURAL – might permit Presidential seizure during emergency (wartime)
v. BURTON Concurrence
A) Similar to FRANKFURTER – Congress has authorized a procedure that P declined to follow, and not in emergency situation.
1) P’s order violated C’s jurisdiction, and SoP.
vi. CLARK Concurrence
A) Where Congress has authorized procedures – he must follow

1) Where they haven’t, President’s power depends upon GRAVITY of situation confronting the nation.

B) Here, Congress has prescribed – Selective Service Act of 1948 (expressly authorizes seizures if producers fail to supply necessary defense material.
vii. JACKSON Concurrence 
A) Most famous concurrence (remember, in concurrences, ability to speak to future generations – more literary, idealistic)
B) Writing for himself, as former Solicitor General, and Attorney General
1) Difference in role between ADVOCATE and JUDGE (ala Madison’s FRAMER v. LEGISLATOR).
C) TEST
1) When P acts with EXPRESS/IMPLIED consent of C
a) “authority is at its maximum” – has HIS powers+ all that C can delegate.
2) When P acts in face of C’s SILENCE
a) “zone of twilight” – only HIS powers
i) Thus, depends on “imperatives of events and contemporary imponderables rather than on abstract theories of law”
b) In practice – P’s act UPHELD IF
i) Doesn’t interfere w/other branch of gov’t OR
ii) Prevent another branch from performing its function(s).
3) When P acts against EXPRESS/IMPLIED will of C
a) Power “at its lowest ebb” – HIS powers – C’s constitutional powers
b) Not NO authority – just not very much.
D) Jackson puts it in Category Three
1) C has put out list of procedures, and none of them permit this.
E) Dynamic, MADISONIAN view.
viii. VINSON Dissent (w/REED and MINTON)

A) PRUDENTIAL – we’re at war.
B) One of the few times the “war powers” argument does not WIN.

ix. Youngstown is the anti-Blaisdell.  Blaisdell says - economic crisis, do what you need. Youngstown says - not enough.
c. Korematsu v. United States – 1944 (966)
i. Congressional legislation makes it a crime to violate order passed by military commander.  General DeWitt issues Civilian Exclusion Order No. 34, ordering people of Japanese ancestry to detention camps.  Korematsu remains at home in violation of the order.

A) Youngstown CATEGORY ONE case (though prior to Youngstown)

ii. BLACK Majority
A) BEGINNING of suspect classification EP doctrine

1) "all legal restrictions which curtail the civil rights of a single racial group are immediately suspect."

2) Means-Ends Analysis
iii. FRANKFURTER Concurrence
A) PRUDENTIAL.

1) Evaluate behavior differently in war context and peace context. 
a) “validity of action under the war power must be judged wholly in the context of war.”

B) Unanswered questions – is there a military/war exception to Constitution?

1) Power has very distinctly been given to Leg/Exec – NOT the judiciary
iv. ROBERTS Dissent – need to evaluate the guy’s personal loyalty and good disposition towards US

v. MURPHY Dissent – 
A) EQUAL PROTECTION HOLDS, even in military context.

1) Criticizes BLACK for articulating standard of SS, and not applying it.
vi. JACKSON Dissent
A) Under “rational basis” scrutiny, you can be over/underinclusive

1) SHOULDN’T when you have SS (“narrowly tailored”)

2) UNDERINCLUSIVE – not punishing german or italian citizens
3) OVERINCLUSIVE – no attempt to screen out young/old/the loyal.

B) Should be more careful – military order won’t last beyond military emergency. But judicial opinion which validates racial discrimination “then lies about like a loaded weapon ready for the hand of any authority.”

d. Ex Parte Milligan – 1866 (287)
i. First in DETENTION cases

A) Great paucity of separation of powers jurisprudence.

1) SO much PRUDENTIAL modality

ii. Habeas Corpus – the “Great Writ” – legal action through which person can seek redress for unlawful detention

A) Suspension Clause - “[t]he privilege of the writ of habeas corpus shall not be suspended, unless when in cases of rebellion or invasion, the public safety may require it.”  Art. I, Sec. 9.
iii. History

A) 1862 – Abe Lincoln suspends Writ of Habeas Corpus – “disloyal persons are not adequately restrained by the ordinary processes of law”
1) Rebels and insurgents subject to MARTIAL LAW
2) Can P do this?  - Suspension Clause is ARTICLE I – implication that only CONGRESS can do it.

a) Congress rides in and backs him up.

B) Milligan arrested by military officials in IN.  Charged with planning armed uprising to seize Union weapons and kidnap IN governor.

1) Worried about IN “Copperhead” jury acquittal.

C) Tried him before military commission. Sentenced him to hang.

iv. DAVIS Majority – (five members)
A) RELEASE MILLIGAN.
1) Military courts can only try individuals if civilian courts are CLOSED

B) Does not reach suspension clause question.

v. CHASE Concurrence – (four members)
A) RELEASE MILLIGAN

1) Military courts CAN try individuals if civilian courts are open, IF CONGRESS AUTHORIZES (which it hasn’t).

B) Has somewhat won the day.

1) But not overturned. STRONGEST LODESTAR that writ should not be compromised until civil courts are closed.
e. Ex Parte Quirin – 1942 (872)
i. Eight Nazi saboteurs sent by sub to US. Arrived with explosives, buried their uniforms.  One turned himself in, and helped FBI locate the others.

A) Roosevelt issued Executive Order authorizing military trials.

ii. STONE Majority-  UNANIMOUS OPINION. (striving desperately to get unanimous opinion.) MURPHY has to recuse himself after showing up in full dress uniform.
A) UPHELD military convictions and death sentences, though ONE was a naturalized US citizen.

B) PRUDENTIAL.

1) Same year as Wickard. Court being told to stand down. President said going to kill them anyway, and popular culture for it.

C) Lawful v. Unlawful Combatants
1) Both subject to capture and detention as POWs.

2) But unlawful combatants are subject to trial and punishment  by military tribunals

a) Removal of uniforms important.
D) Combatants v. Non-Combatants
1) DISTINGUISHES Milligan – M not a belligerent.  Thus, lawful/unlawful doesn’t matter because he wasn’t even a combatant.
f. Military Tribunals v. Ordinary Courts

	Ordinary trials
	Military tribunal

	Trial by jury
	Trial by military judges

	Jury trial be speedy and public
	Non-public trials

	Right to confront/subpoena witnesses
	No compulsory process for defense witnesses

	Proof beyond reasonable doubt for criminal convictions in general
	No burden on prosecution to carry proof

· Obama - has raised bar re: hearsay

	Detailed procedural protections before DP
	No unanimity requirement for DP (though now they do)

	Indictment by grand jury
	No indictment


3. Modern Day Detention Cases

a. TIMELINE

i. 2004

A) Hamdi (right to contest EC status) and Rasul (statutory right to habeas) decided on the same day.

ii. 2005

A) DTA signed into law.  Bush trying to turn this into Youngstown Category One case.

iii. 2006

A) Hamdan – DTA’s jurisdiction stripping doesn’t apply, and UCMJ requires more process. 

B) MCA signed into law in response.

iv. 2008

A) Boumediene – MCA’s jurisdiction stripping was CLEAR, but UNCONSTITUTIONAL.
b. Hamdi v. Rumsfeld – 2004 (841)
i. Facts

A) Hamdi is American citizen.  In Afghanistan, seized by Northern Alliance as “illegal enemy combatant.” – UNLAWFUL COMBATANT, in Quirin-speak.

B) Sent to Guantanamo – legal no-mans land.

1) Under US control, but not US territory. They’re TENANTS.

a) CONTROL without RESPONSIBILITY.

b) Rasul – finally upends/corrects this.  If you have degree of control that is tantamount to ownership, you have the responsibilities that come with it.

C) Send him to naval brig in VA.

ii. Separation of Powers and Individual Liberties

A) Hard to disaggregate structure and rights in con law. This is a SoP case, but if SoP isn’t observed, individual rights are sacrificed.  Goes back to original idea of Federalism 51 – the checks and balances PROTECT the people.
iii. O’CONNOR Plurality – 

A) Question One – does Executive have authority to detain “enemy combatants”?

1) Youngstown Category ONE – construes AUMF as giving P this authority

a) AUMF - “[T]he President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.”
b) Non-Detention Act of 1971 - “[n]o citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.”  
i) Reads AUMF as such an Act, even though AUMF doesn’t mention detention.

ii) But does say “necessary and appropriate.” Trying to get N&P gloss?  Tracking McCulloch’s N&P, trying to draw on that expansive jurisprudence.

2) doesn’t reach question of what the answer would be if it were Youngstown Category TWO.

3) Does it matter that he’s a citizen? 

a) Didn’t make a difference in Quirin (her DOCTRINAL side showing again).

b) Disposes of Milligan same way that Quirin does – Milligan not an enemy combatant.
4) Are there conditions on his detention (i.e can the EC be detained for the rest of his life)?
a) Not really.  Not citizenship. Temporally, it’s all okay as long as they’re at war.  But, leaves it slightly open.

i) if "practical circumstances of a given conflict are entirely unlike those of the conflicts that informed the development of the law of war, that understanding may unravel"
B) Question Two – what process is due citizen who contests “enemy combatant” status?

1) Habeas has NOT been suspended. THUS, Hamdi gets to challenge EC status before NEUTRAL DECISIONMAKER.

a) Government makes two (extreme) claims

i) once you uphold the general detention scheme, you have to accept who we determine is EC.  MADISONIAN NIGHTMARE – executive branch dominance.
ii) Review of individual process using “some evidence” standard. Akin to “rational basis” but might be even lower standard. Assume accuracy of articulated basis for detention, and assess whether it’s sufficient.

2) NEITHER proposed scheme is sufficient.

a) Uses Matthews v. Eldridge (1976) balancing test

i) Weigh private interest affected against government interest

b) SUGGESTS TRIBUNAL MIGHT MEET THIS STANDARD.

iv. SOUTER Concurrence in Part, Dissent in Part, Concurrence in Judgment
A) Youngstown Category THREE – Non-Detention Act directly, specifically prohibits this.

B) Concurs with O’CONNOR only to “give practical effect to the conclusions of eight members of the Court rejecting the Government’s position [which] calls for me to join with the plurality in ordering remand on terms closest to those I would impose.  Although I think litigation of Hamdi’s status as an enemy combatant is unnecessary, the terms of the plurality’s remand will allow Hamdi to offer evidence that he is not an enemy combatant, and he should at the least have the benefit of that opportunity.”
v. SCALIA Dissent (with STEVENS)

A) Disagrees that executive has power to detain w/o charge absent suspension of habeas clause.

1) Stevens wants robust habeas; Scalia wants citizen/non-citizen distinction.

a) SCALIA – distinguishes Quirin (as he has to) – would OVERRULE it.

i) Says they were ADMITTED enemy combatants

vi. THOMAS Dissent
A) Presidential powers are at their peak during war time

1) Would allow power to detain AND

2) Would allow executive branch to determine EC status.

c. Rasul v. Bush – 2004 (868)
i. STEVENS Majority – detainees had right to bring habeas under 2241.
A) Johnson v. Eisenstrager – 1950 – held no constitutional or statutory right to habeas for German citizens captured in China, tried/convicted by military commission, and incarcerated in occupied Germany.

1) DISTINGUISHED – prisoners were

a) Enemy aliens who

b) Had never been/resided in US

c) Captured outside US territory and held in military custody outside US territory

d) Tried and convicted by military

e) For offenses committed outside US territory

f) Imprisoned outside US territory at all times. 

2) Guantanamo detainees – not nationals of countries at war w/US, never afforded access to tribunal (much less charged/convicted), imprisoned in territory where US exercises exclusive jurisdiction and control.

ii. KENNEDY Concurrence – Guantanamo is practically US territory

A) Also, being held in indefinite detention w/o legal determination of status. 

iii. SCALIA Dissent – trapping Executive. They housed detainees on Guantanamo assuming it was not in jx – can’t just create it now.

iv. Undone by DTA/MCA – strip detainees of STATUTORY habeas rights.
d. Rumsfeld v. Padilla – 2004 (863)
i. Citizen arrested in Chicago after returning from Pakistan.  Originally detained in Y, but then declared EC and placed on brig in SC.

ii. REHNQUIST Majority -

A) JURISDICTIONAL – Padilla should have filed habeas petition in SC, rather than NY.
iii. STEVENS Dissent – 

A) NY federal court had jurisdiction.

B) MERITS – NDA prohibits, and AUMF does not authorize “protracted, incommunicado detention of American citizens arrested in the United States.”

1) Respondent ADMITS detention is about INVESTIGATION.

e. Detainee Treatment Act – withdraws habeas jx for ALIENS detained at Guantanamo
i. Jurisdiction stripping provision

A) Consequence of Marbury. Congress can strip appellate jurisdiction from SCOTUS.

B) 1005(e)(1) – no statutory right to habeas for ANY guantanamo alien in ANY court.

1) Says nothing about PENDING cases.

C) 1005(e)(2)-(3) – exclusive jx to hear appeals from CSRTS or military commissions in DC Circuit.

1) Explicitly makes this apply to PENDING cases.

2) CSRTS – response to O’Connor in Hamdi – supposed to determine if you’re an EC; Military Commissions – actual trial(-ish)
f. Hamdan v. Rumsfeld – 2006 (SUPP. 93)
i. Yemeni national at Guantanamo bay.  IMPORTANT.
A) Now, if you’re a citizen, you get habeas. If you’re an alien on American soil, you get habeas. 

B) Sidenote. Citizen charged in US court is charged with TREASON.  Alien is charged with CONSPIRACY.

ii. 5-3 case – ROBERTS had to recuse himself.

iii. STEVENS Majority
A) Question One – Can SCOTUS hear the case, since DTA tried to strip it of jurisdiction?

1) Expressio unius – articulation of one thing means exclusion of the others. 

a) Explicit  application of e(2)-(3) to pending cases, nothing re: e(1)
2) WHY does he do this? BUYING TIME.

a) A lot of cases are pending.

b) Hope to see some sort of change

c) Changing zeitgeist the farther we get from 9-11.

3) Scalia HEAVILY criticizes this move by Stevens.

B) Question Two – if YES, are military commissions a constitutional exercise of executive authority?

1) Two Claims
a) DTA, AUMF, UCMJ don’t permit military tribunals in this case – merely acknowledge, rather than authorize them.

i) Universal Code of Military Justice (UCMJ) – Articles of War – statute passed, eventually supplanted by UCMJ.  Set of provisions that apply only to the US Uniformed Services. 

ii) “acknowledge” not “authorize” – recognize “concurrent jx” of military tribunals with court martials.  Acknowledging they COULD exist is different from AUTHORIZING existence.

iii) Quirin tells us, though, that this gives authority to grant some military tribunals.  But authority to create SOME doesn’t mean authority to create THESE.

iv) Rest of UCMJ includes RESTRAINTS on Executive Authority. 

v) NOT ENOUGH to Youngstown Category One with DTA. Have to include entire statutory framework.
b) UCMJ prohibits these tribunals

i) UNIFORMITY requirement – ARTICLE 36.  Tribunals must be consistent with the UCMJ, consistent with the “laws of war,” and “uniform insofar as practicable.” NOTE: benchmark here is COURT-MARTIALS, not federal courts.  Court martials have weaker procedural protections that fed courts, but more than these tribs.

	Court martial
	Military tribunal (as constituted at time of Hamdan)

	President officer must be military judge
	Presiding officer can be military lawyer (anyone with JD)

	Five member court required
	Three member court sufficient

	Evidentiary standards based on Fed Rules of Evid – “probative effect outweighs prejudicial effect”
	Relaxed evidentiary standards (hearsay, unsworn declarations, coerced statements admissible) – “does reasonable person find it probative?”

	Accused must be included
	Accused may be excluded

	No appeal as a right to Art III court under UCMJ, but retain right to habeas CORPUS. (post-Boumediene - if CM in GB gives you adverse decision, could file habeas, because Boumediene gives right to file habeas as constitutional dimension).
	Appeal to Art III courts? Only as matter of legislative/executive grace


ii) UCMJ Military Tribunals have jx to try offenders/offenses against “laws of war.” – ARTICLE 21.  REQUIRES compliance with Geneva Conventions, Art. 3 (prohibits passing of sentences/executions w/o judgment pronounced by "regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples."  
C) STEVENS making this a Youngstown Category Three case – using UCMJ.

iv. KENNEDY Concurrence – narrower grounds. But similar to Stevens, with some expressions of reservations.

v. BREYER Concurrence
A) C has denied P legislative authority to create military commissions of kind at issue here. 
1) No emergency keeps P from going to C and getting more explicit authority

2) But, wasn’t DTA just that? And then, they’ll ignore MCA. “bait and switch”

vi. SCALIA Dissent – takes Question One
A) STEVENS incorrectly analyzes DTA.

1) TEXTUAL

a) Plain text of jx stripping provision STRIPS jx.

2) DOCTRINAL

a) E(2)-(3) are expanding jx.  CANON – if expanding, have to be explicit.

b) Many cases have found that, unless statute says otherwise constitutional jx stripping provision applies to pending cases – Ex Parte McCardle (1869).
vii. THOMAS Dissent – takes Question Two.
A) Response to Article 36 argument that the military commissions are not consistet with court-martials,  no one was complaining re: UCMJ in Quirin or Milligan.

1) Military tribunals have historically been considered “regularly constituted.”

B) Response to Article 21 argument (UCMJ’s requirement that military tribunals try offenses against law of wars internalizes Geneva Conventions)
1) States can assert GC violations, NOT individuals
2) Al-Qaeda is non-state actor, therefore, non-signatory to GC.

C) REALLY concerned about hobbling the executive.

1) POLITICAL QUESTION DOCTRINE.

a) In times of peace – we can all disagree. But in times of war – we resolve disagreements in the President’s favor.
viii. War-time cases – but closer to Youngstown, than Quirin or Korematsu. Less willing to hand everything over to the executive branch.

g. Military Commissions Act – sets up military commissions similar to those in Hamdan.  
i. Returning issue of military tribunals to Youngstown Category One.

ii. Section 7 - “No court, justice, or judge shall have jurisdiction to hear or consider an application for a writ of habeas corpus filed by or on behalf of an alien detained by the United States who has been determined by the United States to have been properly detained as an enemy combatant or is awaiting such determination.” 

A) Applies to all pending cases for all detained aliens.
h. Boumediene v. Bush – 2008 (Supp. 68)
i. Do foreign nations, detained abroad, have a constitutional right to habeas?
A) Rasul had said they had statutory right, but DTA and MCA stripped them of that.

ii. KENNEDY Majority – does habeas right go beyond citizenship/soil?
A) Question One: Do foreign aliens have ANY habeas rights?
1) If No, Congress didn’t unconstitutionally suspend their rights because they didn’t have them.

2) Habeas right comes from Suspension Clause (Art. I, Sec. 9) – NEGATIVE right.

a) There’s been no invasion/rebellion such that C SHOULD suspend

b) They have NOT suspended.

3) Is this legislation a de facto suspension clause?

B) HISTORICAL. 

1) History is not uniformly FOR alien habeas, but doesn’t foreclose the possibility.

2) THREE-PART TEST (CURRENT LAW)
a) the citizenship and status of the detainee and the adequacy of the process through which that status determination was made; 

b) the nature of the sites where apprehension and then detention took place; and 
i) says GB is sui generis – worried about extensions.

c) the practical obstacles inherent in resolving the prisoner’s entitlement to the writ.

i) INCORPORATING PRUDENTIAL modality.

ii) Allows us to consider if we’re at war; acknowledges that emergency situations create concurrently greater executive power.

C) Question Two: Since aliens have habeas rights, and that habeas has not been suspended, are the military commissions an adequate substitute for habeas right?

1) He can’t (refuses) to define exactly what framework WOULD be enough, but it hasn’t been met here.
a) Certain fundamental rights (like meaningful opportunity to contest the facts upon which you’ve been detained) have not been given/guaranteed.

iii. SOUTER Concurrence – 

A) Responding to claim that this is a judicial victory. People have been detained w/o review for six years – this is “act of perseverance” in making habeas review meaningful.

iv. ROBERTS Dissent – 

A) “bait and switch” – BREYER invited C to respond.
1) Said it was a democratic conversation, but maybe it isn’t?

v. KY – Court should be stepping up – be clear and generate single opinion.

A) Should we have gotten here sooner? (parsing statute in Hamdan to win some time).

1) On the one hand, can say really respecting “case or controversy” requirement.

2) On the other hand, Kennedy doesn’t remand for DC to look at – says the detainees have been detained SO long, we have to put out some standards. 

a) But the standards are fuzzy. The District Court(s) are going to have to define this stuff anyway.

i. 2009 – Obama signs Three Executive Orders

i. Close Guantanamo in one year.

ii. Formally ban torture.

iii. Create task force to systematically review  all detention policies/procedures, and review each individual case.

IV. Fourteenth Amendment

A. Text

1. Section 1. [Birthright Citizenship Clause] All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. [Privileges or Immunities Clause] No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; [Due Process Clause] nor shall any State deprive any person of life, liberty, or property, without due process of law; [Equal Protection Clause] nor deny to any person within its jurisdiction the equal protection of the laws. 

a. Would assume P&I (substantive rights); DP (Procedural rights); EP (even-handedness)

i. Substantive rights in P&I shut off in Slaughterhouse Cases
2. Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
a. Additional enumerated power to those in Art. I, Sec. 8.

b. Civil Rights Cases – 1883 (373)

i. C enacts Civil Rights Act of 1875 (can’t deny access to public accommodations on basis of race). Does Congress have power to pass this Act?
A) Passed again almost 100 years later – Civil Rights Act of 1964 – under COMMERCE CLAUSE

1) Irony – CRC say “Has congress constitutional power to make such a law?  Of course, no one will contend that the power to pass it was contained in the Constitution before the adoption of the last three amendments.”
a) Couldn’t have made CC argument then!

ii. BRADLEY Majority
A) Fourteenth Amendment, Sec. 5 – LACKING.
1) Self-executing EP rights in section one. What does section 5 do BEYOND that?

a) Can say what REMEDIES I get if my section one rights are violated.

i) 1983 claims.

2) UNTIL STATE LAW/ACTION has occurred, feds can’t respond under 14.5

a) Section one begins “NO STATE SHALL…”

b) What if state is discussing passing legislation, or its pending? 
i) "of course, legislation may, and should be, provided in advance to meet the exigency when it arises; but it should be adapted to the mischief and wrong…"

ii) PREEMPT legislation, but can’t legislate against POSSIBLE state action.

c) STATE ACTION LIMITATION on 14.5 power.
i) Shelley v. Kraemer – 1948 (383) – undermines this by defining “state action” in this case as JUDICIAL ENFORCEMENT of private contract.
ii) KY – there is, textually, some state action restriction in 14th amendment.  Shelley is poorly reasoned in that it makes “state action” simply the involvement of some sort of gov’t official.
iii) BUT, he also thinks you could read 14.5 MORE BROADLY – to encourage C to act prophylactically and enact to prevent violations.
d) Fullilove v. Klutznick – 1980 (1078) – Court UPHOLDS MBE (Aff Act) program under 14.5 (with no majority opinion)
B) Thirteenth Amendment, Sec. 2 – LACKING

1) NO state action limitations.

a) Individual cannot enslave another.

b) This is unusual in conlaw jurisprudence.

i) Interesting arguments: prostitution rings are individuals enslaving others? 

2) 13.2 – “slavery” and “incidents of slavery” – defined as “badges and incidents”

a) This is not a BADGE or INCIDENT (even though these laws were historically used to keep slaves from escaping)

b) Even if it served that purpose at SOME point, not true NOW.

C) Summary Chart
	
	Public Actors
	Private Actors

	Prohibitions of Badges and Incidents of Slavery
	13.1 (slavery of any kind)

· Strauder (racism, but not women)

14.1 (slavery related to RACE)
	13.1

	Prohibition of EP violations beyond Badges and Incidents of Slavery
	14.1
	NEITHER


1) 13th amendment limited in SCOPE, 14th amendment limited in who it applies to.
a) Whatever 13.1/14.1 defined as – affects ENFORCEMENT CLAUSES.

iii. HARLAN Dissent
A) Things we’re calling “private” are actually “quasi-public”

B) Might lead to defense of Shelley
1) State involvement in “private” acts – requires private innkeeper to get state license.

a) Similarly, state has CUSTOM of legitimizing racially restrictive covenants.

C) KY – Shelley’s reasoning still eviscerates state action doctrine
iv. Current  14.5 Doctrine

A) City of Boerne v. Flores – build up record of 14.1 violations

1) Replaced Katzenbach v. Morgan “necessary and proper” standard with “congruent and proportional” standard to get away from McCulloch N&P gloss.

B) State INACTION is not State ACTION.

1) DeShaney v. Winnebago County – 1989 – Man beats son, and Dep’t of Social Services does not intervene.  

a) Kid not in DSS custody, they weren’t required to intervene on his behalf.

i) May have been liable in TORT, but that doesn’t make it constitutional violation

2) Some understanding that state and private entity can be SO interrelated that their collaborative action will fall under state action. 
a) Company town.

B. History of Reconstruction Amendments

1. Fourteenth Amendment

a. Dred Scott v. Sanford – 1857.

i. Slave sued for freedom upon entering a free state. Court held 7-2 he was not entitled to sue because he was not citizen.

A) No individual of African descent is/could be US citizen.

ii. Citizen of STATE. Doesn’t mean you’re a citizen of UNITED STATES.

A) Federal right reserved to US citizen – right to use in federal court.

b. Proposed 14th amendment to SUPERSEDE Dred Scott.

i. Birthright Citizenship Clause: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the States wherein they reside.”
A) Negative implication – if you’re born outside of the US, you’re not a citizen.
c. Drafting history

i. 1866 Civil Rights Act passed.  Language included “no discrimination in civil rights or immunities.”  People worried that might encompass voting, school segregation, etc. 
A) Amended to explicitly say that it didn’t include voting rights.

B) Dropped ‘civil rights’ – and passed over presidential veto.
ii. Fourteenth Amendment

A) Reiteration of CRA?

B) Wanted to address constitutional/federalism concerns of CRA, and give Congress power to correct unjust State legislation

C) Some people thought P&I was supposed to incorporate BoR against the states.

C. Privileges or Immunities Clause

1. 14th amendment passed in context of Republican Party “free labor” ideology.
a. Every human has right to pursue fruits of their labors.

b. REJECTED.

2. The Slaughterhouse Cases – 1873 (320)
a. LA enacted statute which authorized single company to have slaughterhouse, which any butcher could use (for $).

i. State-granted monopoly – Gibbons v. Ogden.

b. MILLER Majority – 

i. Thirteenth Amendment claim

A) Really limited to slavery/servitude (not just black slavery, but any slavery)
1) Have to look to underlying purpose of these amendments – what they were designed to remedy.

ii. Due Process/Equal Protection claims

A) Not DP violation – not being deprived of property.
1) At this time, DP is SOLELY procedural (KY – correctly).

B) Not EP violation – intended to protect blacks from gross injustice of discrimination.
iii. Privileges or Immunities Clause

A) THREE MOVES

1) Acknowledges P&I (Article IV) is LARGE set of rights

a) Saw them in Corfield v. Coryell – C.C.E.D. Pa. – 1823 

b) Fundamental rights – must be given to everyone in your state, including non-state citizens

i) Can discriminate with respect to non-fundamental rights against non-state citizens
2) DISTINGUISHES between P&I for STATE citizens, P&I for FEDERAL citizens.
a) Wedge between P & I (Art. IV), and P or I (14th Amend.)

b) Looks at text of 14th amend. Sec. 1 – Birthright citizenship clause just talked about state citizenship AND federal citizenship, and then P or I only mentions the federal kind.

3) Says P or I is SMALL set of rights.

a) Have to recognize SOME or clause would be moot.

b) Rights a state could NOT guarantee – deeply FEDERAL rights.
B) COULD have said – P&I not to be discriminated against BY LOUISIANA as compared to other LOUISIANANS.

c. FIELD Dissent
i. If 4th amendment says you can’t engage in INTERSTATE distinctions, the 14th amend. says you can’t engage in INTRASTATE distinctions.

ii. Police power – just a pretext.

d. BRADLEY Dissent
i. 14th amendment should INCORPORATE first eight amendments.  This would provide national security against State violations of fundamental rights.

A) Though passed to protect blacks, used GENERAL LANGUAGE.

e. SWAYNE Dissent
i. Amendments 1-11 – states trying to protect themselves from federal gov’t. 

ii. 13-15 – the opposite. Protect citizens from STATES.

A) 14th amendment phrased BROADLY for a REASON.

f. Slaughterhouse claim looks a lot like Lochner will – right to pursue my profession.

3. PROBLEM – P or I ONLY applies to CITIZENS. DP applies to EVERYONE (including aliens, and corporations)

4. US v. Cruikshank – 1875 – 1870 Enforcement Act made it a crime to conspire to deny citizens of federal rights.  1873 Colfax Massacre – whites slaughtered hundreds of blacks.  Charged them with conspiracy to violate blacks’ rights to assemble peacefully, petition, and bear arms
a. BoR protects citizens ONLY from federal gov’t, not STATES or PRIVATE PARTIES.

b. These rights are NATURAL rights protected by the states.
c. SUFFRAGE – not a national right – state right. 

5. US v. Reese – 1875 – Struck Sections of 1870 Enforcement Act prohibiting interference with right to vote.

a. Again, suffrage is STATE right.

b. Beyond scope of C because didn’t require showing of racial discrimination. 

6. Saenz v. Roe (1999) – P or I under 14th amendment – include right to travel

a. Court does this POST-Lopez, when federal rights have been slightly weakened

b. THOMAS – we should revisit Slaughterhouse and premature strangling.

D. Equal Protection Clause

1. Strauder v. West Virginia – 1880 (351)
a. P convicted of murder in state court by all-white jury.  Blacks excluded from jury service by statute which says “all white male persons” are liable to serve as jurors.
b. Does a citizen have a right to trial by jury selected w/o racial discrimination?

i. YES, but EP limited to RACE discrimination.

c. STRONG Majority – 

i. Purpose of 14th Amend. is to grant blacks civil rights under the law

A) Must construe liberally for that purpose

ii. State can have qualifications on jurors – just not RACIAL qualifications

A) Gender, education, property ownership, age, citizenship, etc. – all OK.

B) Opens door to discrimination by PROXY

iii. Both anti-subordination and anti-classification cut against state race discrimination here.

A) Haven’t diverged yet (affirmative action)
iv. Right not to have people excluded (not a right to have person of one’s own race on jury)

d. FIELD Dissent – 

i. The way you’ve argued equal protection, logically extends beyond race (clearly can’t have that – women on juries?)

ii. Jury service is POLITICAL right, not CIVIL right.

	Civil Rights
	Political Rights
	Social Rights

	Right to hold property

Right to sue

Right to contract

Right to travel
	Right to vote

Right to hold office
	Right to associate

Right to marry


A) Civil rights (14th); political rights MIGHT fall under 15th, but limited to “right to vote” in ELECTION, not jury rights.
1) From JUROR’s point of view – POLITICAL right

2) From DEFENDANT’s point of view – CIVIL right.

e. Theories of Race in Strauder
i. Whose equal protection rights are being violated in Strauder: the rights of the excluded potential juror or the rights of the criminal defendant?

A) What’s the vision of race while thinking about the JUROR’s right? 

1) A vision of SAMENESS. Blacks have to be treated as Whites are.

B) Vision of race while thinking about the DEFENDANT’S right?

1) A vision of DIFFERENCE.  Differences based on race that matter – different thinking, different life experiences.
C) Peters v. Kiff – 1972 (356) – white civil rights worker challenged exclusion of blacks from the grand jury that indicted him.
1) MARSHALL Majority with DOUGLAS and STEWART
a) Standing to assert rights of potential jurors AND possible prejudce to self (removing large/identifiable segment excluded from jury service removes “qualities of human nature and varieties of human experience”)
2) WHITE Concurrence with BRENNAN and POWELL
a) Would give P right to challenge conviction on grounds blacks were arbitrarily excluded, under 18 USC 243 (federal statute forbidding jury exclusion based on race).
3) BURGER Dissent with BLACKMUN and REHNQUIST.
ii. Different conceptions of race

A) STATUS – marker of social status, particularly white supremacy

1) Nation’s (outward) consensus = this is invidious.

B) FORMAL – bloodlines/skin color.

1) “Anti-classification” principle; “colorblind” EP jurisprudence

C) HISTORICAL – phenomenon that creates difference (only) through historical practice.

1) “Anti-subordination” principle; remedial EP jurisprudence

D) CULTURE – “culture, community, and consciousness”

1) “Diversity” principle; pluralist EP jurisprudence
2. Plessy v. Ferguson – 1896 (359)
a. RR required to create “separate but equal” accommodations under LA law.  Plessy (octoroon) ejected from whites-only car.

i. LITIGATION SET-UP. RR’s really hate this.

A) Plessy – model plaintiff because no physical distinction between him and appropriate whites-only passengers – plays up IRRATIONALITY of distinction.

1) Refused to admit at any point he WAS colored.

B) Canon – treat similarly situated people similarly.

b. BROWN Majority – 

i. Sees this as regarding SOCIAL not POLITICAL rights.

c. HARLAN Dissent – 
i. Similar to majority – commitment to WHITE SUPREMACY

A) Not only present, but in the future, as something normatively desirable.

B) Chinese Citizenship cases – Asians “so different” from our race – don’t let them become citizens. 

ii. Different results because difference between LAW and SOCIETY

A) Just because society will never be colorblind doesn’t mean LAW shouldn’t be.

iii. Thinks this is a CIVIL right not a SOCIAL right.

A) Wouldn’t necessarily believe in integration re: SOCIAL rights

iv. "there is no caste here. Our constitution is color-blind, and neither knows nor tolerates classes…"

A) Embodies BOTH anti-subordination and anti-classification

1) TENSION later.

d. THIS IS A TREATMENT CASE

i. Everyone agrees Plessy is “black”

A) Dicta – race is unstable. You change race when you cross state borders?

ii. Not quintessential because HE NEVER ADMITS IT.

e. Distinction between TREATMENT cases and FORMATION cases

i. “treatment” case – stipulating you belong to certain race. Question is now were you treated fairly or legally.

ii. “formation” case – you’ve improperly treated me based on my race.

A) States CREATE race, however. 

1) LA legislature – one black drop makes you black.

2) Can only naturalize if black or white – what about everyone else?

a) Ozawa v. US – 1922 – race isn’t about SKIN COLOR, it’s about being CAUCASION.
i) Whiteness is about ETHNICITY.

b) US v. Bhagat Singh Thind – 1923 – South Asians are from Caucasian mountains. You said it was about ethnicity.

i) Nonsense. We know white when we see it, it’s a matter of common knowledge, and you’re not white.

B) STRUGGLING to define concept of FORMAL RACE.

iii. Now, seeing it in CENSUS cases. The LAW is defining us by race.

A) Transgender cases – formation cases in GENDER context.

3. From Plessy to Brown
a. NAACP (Thurgood Marshall and Charles Hamilton Houston) – chip away at Plessy, and make SBE collapse of its own weight.

i. Instead of focusing on constitutionality of SBE, create case law that deals with problems of ACTUAL equality. States can’t actually provide SBE for all of its institutions.
ii. Good old days of concerted, planned litigation strategies.

A) In GENDER cases, brought in parade of male plaintiffs.

b. EQUALIZATION cases (as compared to DESEGREGATION cases)
i. Missouri ex rel. Gaines v. Canada – 1938 – Court says not enough for Univ. of Missouri law school to say blacks can attend law school in adjacent state. Must provide SBE option IN state. 
ii. Sweatt v. Painter – 1950 – Court says hastily constructed law school for blacks mimicking UT law school is not SBE, both because of the tangible factors (library, infrastructure), AND intangible factors (reputation, prestige).
iii. McLaurin v. OK State Regents - 1950 – Court says can’t have separate black facilities in grad school for blacks (classroom, library, cafeteria).  Learning experience includes the “rubbing elbows,” so can’t separate even if they have equal access to professors, libraries, food, etc. in a FORMAL sense.
iv. Focus on GRADUATE schools – less fear of racial intermingling
4. Brown v. Board of Education of Topeka, Kansas – 1954 (898)
a. JOINDER of four cases – SC, VA, DE, KS
b. Long history

i. First argued in 1952.

ii. Sent back to answer three questions:

A) HISTORICAL modality. Evidence that 14th amend. ratifiers (Congress AND state legislatures) contemplated its use to abolish segregation in public schools?

1) PLAINTIFFS – fears of integration expressed in floor debate, but amendment was not quashed.
2) DEFENDANTS – Same C that proposes 14th Amend. votes for funds for black schools.

a) Sidenote – shouldn’t THOMAS notice that same C that voted for 14th Amend. engaged in some brand of AA?

3) Simply not a lot of evidence here

B) HISTORICAL modality. If they DIDN’T understand it to, did they understand FUTURE congresses might use 14.5 to segregate/judicial power in light of future conditions might construe amendment as abolishing segregation of its own force?
1) PLAINTIFFS – Strauder’s holding that 14th amend. intentionally framed in broad terms.

a) TEXTUAL and ETHICAL.

2) DEFENDANTS – Plessy and the Equalization Cases.
a) DOCTRINAL – court has said framer’s intent was not to permit desegregation.

C) If (a) and (b) don’t dispose of issue, is it within judicial power to abolish segregation under Amendment?

1) PLAINTIFFS – judiciary has already required de facto desegregation.

a) Why do they need this case? Need to take principle against SBE and apply OUTSIDE of secondary education (hospitals, public transport, etc.)

2) DEFENDANTS – arguments for REPOSE.

a) DOCTRINAL – respect for stare.

i) Spins P’s argument – if we HAVE de facto desegregation/real equality, why would we let unelected judges impose this on the country?

iii. Kept postponing. Worried about Southern resistance. Need to get the other justices.

A) Can tell it’s mostly about postponement because the answers never really get addressed.

iv. Between oral argument one and two – Vinson dies, replaced by WARREN.

A) Former governor of CA – very politically astute.

c. WARREN Majority – 
i. Focus on Persuasion

A) C.J. writes himself (cf. Lopez) 

B) strives to make it "short, readable by the lay public, non-rhetorical, unemotional, and, above all, non-accusatory"

C) Unanimous Vote - Dissuades Jackson from concurring (while J’s in hospital bed post-heart attack), and Reed from dissenting

ii. STRUCTURE

A) Dismissal of historical evidence as inconclusive.
1) Not much evidence of framer’s intent(s)

2) Huge CHANGE in way we view public education
B) Description of cases that have chipped away at “separate but equal.”
1) Not saying that Equalization cases have challenged SBE, but saying we’ve moved away from Plessy
C) Statement of importance of education.

D) Citation to contemporary sociological evidence (doll studies).
1) FOOTNOTE 11.

a) Empirical support for idea that racism is a REALITY.  

b) Attempt to counter Plessy assertion that black feelings of inferiority are just a spin they put on it.

2) Problems with using this sort of study as evidence?

a) Judges aren’t sociologists. BREYER likes, THOMAS hates.
E) Holding that “[s]eparate educational facilities are inherently unequal.”
F) Deferral of statement of remedy.
1) Stalls for another year, lets the country react.

2) Brown II – 1955 – desegregate with “ALL DELIBERATE SPEED”

a) Huge PROBLEM in not really calling people to account.

3) KY – BRILLIANT to drive wedge between RIGHT and REMEDY

a) Let country get used to ideal before forcing them to live up to it.

i) Force/fancy again.  Get to have pure statement.
iii. Doesn’t mention WHITE SUPREMACY, RACISM, SUBORDINATION, SLAVERY.
A) Bell’s argument – Plessy was more honest. If they had maintained system of SBE, eventually government would have had to face the inequalities (that they now avoid)

5. Bolling v. Sharpe – 1954
a. Decided same day as Brown – decided separately, because DC is federal jx. 

b. WARREN Majority –
i. STRUCTURAL argument. Can’t say Constitution imposes LESS duty on federal gov’t than state gov’t.

A) Even though 5th Amend. DP doesn’t have 14th Amend. DP. 

ii. REVERSE INCORPORATION.
A) Though W might actually be saying – 5th amend. DP’s “liberty” clause might have EQUALITY COMPONENT.  Some sort of inherent, minimal EP, smaller than 14th.
1) Case law hasn’t taken up this point.

a) Rostker v. Goldberg – 1981 – found that EP clause has equal force as applied through 5th amend. DP. 

B) Good strategy – doesn’t have to confront INTENTIONALIST counterpoint. Bad strategy – lose robust EP doctrine from 14th amend.
c. BORK resists this.

i. Incorporation makes sense. 14th amendment passed with intention to REMEDY things, and BoR on the books already.

A) BRADLEY Dissent in Slaughterhouse Cases
ii. Temporality problem with reverse incorporation. Can’t make INTENTIONALIST argument about 5th Amend.

d. BUT, STRUCTURAL (states generally lag BEHIND federal gov’t in providing individual rights) and PRUDENTIAL (consequences are ludicrous otherwise) arguments for reverse incorporation.

6. Consequences of Brown
a. Immediate Aftermath of Brown – 

i. 1956 – SOUTHERN MANIFESTO (902) - commends intention of states to "resist forced integration by any lawful means."

A) Lawful – integrating, just with “deliberate speed”

b. Subsequent Decades

i. Become THE iconic case in American constitutional law.

c. Antimiscegenation Statutes

i. Naim v. Naim – 1956 (958) – dismissed appeal from VA SC decision upholding ban on interracial marriage as “improvidently granted”
ii. McLaughlin v. Florida – 1964 (958) – Court invalidated statute that punished interracial cohabitation more severely than cohabitation by persons of the same race. 

A) Repudiated Pace v. Alabama – 1883 – upheld AL statute that punished interracial cohabitation/fornication more severely than intraracial fornication.

1) “limited view” of EP that has not “withstood analysis”
7. HEIGHTENED SCRUTINY REGIME

a. Fountainhead is Carolene Products, footnote 4

b. TEST for heightened scrutiny

i. Bowen v. Gilliard – 1987 (1524)

A) To warrant suspect/quasi-suspect status class must
1) Have been subjected to historical discrimination AND

2) Exhibit “obvious, immutable, or distinguishing characteristics that define them as a discrete group” AND
3) Be a minority or politically powerless 

B) Some of this comes from Frontiero (1973)

ii. Haven’t anointed a new class to heightened scrutiny since 1977
A) Though STATE courts have granted under STATE EP clauses.

iii. BAD TEST.

A) Common law test – basically draws line between race and sex.

1) Hard to extrapolate from this test in meaningful way!

c. STRICT SCRUTINY standard

i. classifications must be scrutinized, and can only be upheld if NARROWLY TAILORED (means) to a COMPELLING GOVERNMENTAL INTEREST (end)
ii. WHY so STRICT?

A) History of race, and discrimination so invidious – PRECOMMITMENT device.

1) Strict in theory, fatal in fact – EXCEPT Korematsu, and Grutter
iii. PROBLEMS

A) Anti-classification v. anti-subordination splits

1) Aderand – Court strikes down AA program, but states strict in theory is NOT fatal in fact. Proves it with Grutter.

iv. APPLIED TO

A) Race and/or National Origin

1) US v. Korematsu (1944) – race; Oyama v. CA (1948)  - national origin

B) Alienage
1) Graham v. Richardson (1971) – SS because aliens CAN’T VOTE. Thus, they are the quintessential outsiders (non-political participants).

2) Realizes it made TERRIBLE mistake – we distinguish between citizens and non-citizens ALL THE TIME.

3) POLITICAL FUNCTION exception – state is permitted to distinguish between citizens/aliens as long as it goes to “core state function”

a) Fuzzy boundaries. Cases says public school teacher/cop – core state functions. Notary publics – not core state functions.

d. INTERMEDIATE SCRUTINY standard

i. Classifications must be scrutinized and can only be upheld if SUBSTANTIALLY RELATED (means) to an IMPORTANT GOVERNMENTAL INTEREST (end)
ii. PROBLEMS

A) Mostly ‘fatal in fact’ – EXCEPT “real differences” doctrine

iii. APPLIED TO

A) Sex

1) For BRIEF moment – Frontiero v. Richardson PLURALITY gave sex STRICT SCRUTINY.

2) Craig v. Boren (1976) – MAJORITY applies IS.

a) VMI (1996) may have raised what’s required for IS.

B) Non-Marital Parentage

1) Trimble v. Gordon (1977) – can’t distinguish between illegitimate and legitimate individuals.
e. RATIONAL BASIS standard

i. Classifications must be reviewed and can be upheld if they are  RATIONALLY RELATED (means) to a LEGITIMATE GOVERNMENTAL INTEREST (end)

ii. “With Bite”

A) If applies RB and INVALIDATES – we say it has “bite”

1) Really – the cases look like they’re evaluating the proffered justifications, and shooting them down. NOT how we do rational basis test.

B) APPLIED TO

1) Disability

a) City of Cleburne v. Cleburne Living Center (1985)
2) Sexual Orientation

a) Romer v. Evans (1996)

iii. Standard RB

A) Applies to everything else

B) APPLIED TO

1) Age - MA Board of Retirement v. Murgia (1976) 
2) Opticians - Williamson v. Lee Optical (1955)
	Strict Scrutiny 
"narrowly tailored to a compelling governmental interest" 
· almost definitely leads to invalidation of the legislation
	Race (Korematsu)(1944);

National Origin (Oyama) (1948), 
Alienage (Graham v. Richardson) (1971)

· political function exception

	Intermediate Scrutiny 
"substantially related to an important governmental interest"
	Sex (Craig v. Boren) (1976);

Non-Marital Parentage (Trimble v. Gordon) (1977)

	Rational Basis "with bite" 
“rationally related to a legitimate governmental interest"
	Disability (Cleburne) (1985);

Sexual Orientation (Romer v. Evans) (1996)
Unmarried Individuals (Eisenstadt)

	Rational Basis 
"rationally related to a legitimate governmental interest"
	Everything else (including 
· Age (MA Board of Retirement v. Murgia) (1976);
· Opticians (williamson v. lee optical) (1955), etc.)


	
	Means
	Ends

	Strict Scrutiny
	Narrowly Tailored
	Compelling governmental interest

	Intermediate Scrutiny
	Substantially related
	Important Government Interest

	Rational Basis Review
	Rationally Related
	Legitimate Governmental Interest


8. RACIAL CLASSIFICATIONS

a. FACIAL distinctions
i. Loving v. Virginia – 1967 (959)

A) Interracial couple marries in DC, returns to VA, where VA statute prohibits interracial marriage AND refuses to enforce out-of-state (interracial?) marriages.

B) WARREN Majority

1) VA offers “equal application” argument – REJECTED.

a) EA argument – no race discrimination because EVERYONE is forbidden from marrying someone of different race – WHITES and NON-WHITES.

i) BUT, distinction being made. Not all interracial marriages, just WHITE + NON-WHITE.

2) Court says – racial CLASSIFICATIONS are the problem

a) We’ve seen categorization be upheld under rational basis – Williamson v. Lee Optical
b) Saying, in race context, rational basis does NOT apply.

3) VA says there’s no DISCRIMINATION. Both classes being treated equally.

4) Court says – ANTI-SUBORDINATION argument

a) Fact that it’s only interracial marriages involving WHITES means the racial classifications are attempts to “maintain white supremacy”

5) HOLDING is broader than REASONING

a) Gets rid of all antimiscegenation statutes

6) SOCIAL rights – last domain the Court will enter to enforce EP

7) What happens when try to follow this argument in same-sex marriage context?

a) Discriminates on face by sex.

b) State says EA defense (both men and women prohibited from marrying intersex)

c) Ps – substantiates invidious discrimination

i) BUT argument (to match with Loving would be that it substantiates MALE supremacy, not STRAIGHT supremacy)

C) STEWART Concurrence – IMPOSSIBLE for state law to be valid which makes criminality depend on race.

D) STRICT SCRUTINY standard

1) racial classifications must be scrutinized, and can only be upheld if NECESSARY to some PERMISSIBLE state objective. (later changed to COMPELLING state interest)

E) why does FULL FAITH & CREDIT not matter?

1) No FF&C case was brought.

a) There’s a PUBLIC POLICY exception to FF&C. If state has STRONG PP reasons, it can refuse to grant FF&C.
i) Particularly deferential in marriage context (consanguinity, etc.).

F) ALSO RULES ON DUE PROCESS GROUNDS.
1) Freedom to marry is recognized as “vital personal rights” – basic CIVIL right, fundamental to our very existence and survival.

2) Fundamental right to marry

a) Lochner substantive DP returns.

i) Griswold was decided two years earlier.

3) OVERLAP between LIBERTY and EQUALITY

	
	Fundamental Right (Liberty) [SDP]
	Non-Fundamental Right (Liberty)

	Heightened Scrutiny Classification (Equality)
	Law Barring Marriage on Basis of Race (Loving)
	Law Barring Welfare Entitlement on basis of race

· Give all white people a penny, but no black people a penny

No one is ENTITLED to that penny.

· Even if de minimus - couldn't use facial race based classification

	Rational Basis Review Classification (Equality)
	Law Barring Marriage on the Basis of Age
	Law Barring Welfare Entitlement on Basis of Age.


ii. Racial Classifications in Prison
A) Lee v. Washington – 1968 (990) – UPHELD order directing desegregation of AL prison system
1) BLACK Concurrence – prison authorities have the right, acting in good faith and under certain circumstances, to take into account racial tension in maintaining security, discipline and good order in prisons and jails.

B) Johnson v. California – 2005 (991) – 
1) O’CONNOR Majority -  subjected CA Dept of Corrections policy (segregate by race for first 60 days) to strict scrutiny.

a) Reaffirms that ALL facial classifications get SS (and other than AA, will not survive)

b) Commonplace application of SS, even in prison, where you’re seen to have given up many of your rights (Turner v. Safley – 1987 – when prisoners allege violation of fundamental rights, test should be “reasonable relation” to “legitimate penological interests” (w/o inquiry into less restrictive alternatives)
2) GINSBURG Concurrence – wants to maintain anti-subordination principle. No pretense here that CDC installed segregation policy to “correct inequalities”

3) STEVENS Dissent – shouldn’t have remanded for further proceedings – CDC policy would not have passed SS or Turner standard

4) THOMAS Dissent – wants to use Turner standard, not SS in prisons. 

a) Need for DEFERENCE. 

iii. Government Collection/Use of Racial Data

A) Anderson v. Martin – 1964 (999)
1) Court STRUCK LA statute requiring ballots in elections to designate race of candidates

a) Rejected EA argument, because State is basically admitting that candidate’s race is important consideration

B) Tancil v. Wools – 1964 (999)
1) Court STRUCK VA law that required officials to keep voting/property-owner records on racially segregated basis

a) UPHELD law that required divorce decrees to record race of spouses
C) Morales v. Daley – S.D. Tex. 2000 (999)
1) District Court rules that SS DOES NOT APPLY to census questions soliciting race-based information

a) FORMATION case.

2) Ps objected that ASKING violated their EP rights, and enabled gov’t to make race-based decisions

a) Getting ahead of themselves – if US makes race-based decisions – they ‘remain subject to law and judicial scrutiny.’

b) DISTINCTION – collecting demographic data and USING suspect classifications w/o compelling interest

3) Perhaps “self-classification” is not racial classification under Loving?

a) PROBLEM. You’re punished if you DON’T self-classify, or if you LIE
i) Implies there is a RIGHT answer.

D) Brown v. City of Oneonta – 2d Cir. 1999 (1004)
1) Woman is attacked, and she says its young black man. Cops begin questioning non-white people at random (over 200)
a) FORMATION case. ??
2) Court of Appeals rules that SS DOES NOT APPLY to police use of RACIAL suspect descriptions in “sweeps”
a) Individual, NOT governmental classification (weak, considering gov’t is TAKING and USING the description)
b) Race is one among MANY factors.
b. Facially Neutral Law – Administered in Discriminatory Manner

i. Yick Wo v. Hopkins – 1886 (1021) – SF granted laundry operation permits to all but one of 80 caucasian applicants and none of the 200 chinese applicants.
A) MATTHEWS majority – whatever the intent, applied in a way by the state to deny EP.
B) Use of statistical patterns of racial discrimination

c. Facially Neutral Law – Passed with Discriminatory INTENT (Pretextual Law)

i. STILL DRAWS STRICT SCRUTINY

ii. Hunter v. Underwood – 1985 – state’s felony disenfranchisement provision violates EP if it had impermissible racial motivation and racially discriminatory intent.
iii. Ho Ah Kow v. Nunan – C.C.D. Cal. 1879 (1022) – SF ordinance required every mail to have hair shorn upon imprisonment.  Really, ordinance aimed at Chinese.
iv. Gomillon v. Lightfoot – 1960 (1023) – AL changed boundaries of city of Tuskegee in order to remove almost all black voters (but no white voters) from the city limits

v. Griffin v. Prince Edward County School Board – 1964 (1023) – school board closed down public schools when court ordered them desegregated.  Court – whether state could abandon public schools for nonracial grounds, certainly can’t do it on racial grounds).
d. Facially Neutral Law – Passed w/o Discriminatory INTENT but has Disparate IMPACT

i. Treated differently under Title VII and Constitution

A) Title VII – forbids employment discrimination for race, national origin, color, religion, or sex.  Employer can defend only on basis of “bona fide occupational qualification” (BUT NOT FOR RACE).

1) Can defend against disparate impact claims only on basis of “business necessity”

2) Griggs v. Duke Power Co. – 1971 (1024)  – Duke Power requires everyone to have HS diploma (after Civil Rights Act, when can’t just restrict jobs open to blacks).  Court says – if disparate impact, must prove tests are “reasonably related” to job for which test is required.
B) ANALYSIS of race-based challenges to employment policies (TITLE VII ANALYSIS)
1) Is policy facially racially discriminatory?

a) If YES – INVALIDATED

2) If NO, is policy facially neutral but discriminatory in INTENT?

a) If YES – INVALIDATED
3) If NO, does policy have disparate impact on racial minority?

a) If YES – can employer produce business justification for policy?

i) If YES – policy VALIDATED.

ii) If NO – policy INVALIDATED
b) If NO – VALIDATED

4) SEX lets you discriminate if you have BBOQ (bona fide occup qual)
ii. CONSTITUTIONALLY

A) Only gets rational basis review

B) ANALYSIS of race-based challenges to state action

1) Is state action racially discriminatory on face?

a) If YES – SS applies (almost indefinitely invalidated)

2) If NO, is state action facially neutral but discriminatory in intent?

a) If YES – SS applies (almost indefinitely invalidated)

i) Whatever level of scrutiny it would get if it were facially discriminatory

3) If NO, does state action have disparate impact on racial minority?

a) If YES – action is VALID UNLESS impact is probative of intent.

4) If NO – action VALIDATED.

C) Washington v. Davis – 1976 (1026)
1) Blacks failed written test to become police officers.

a) Wanted to extend Griggs to constitutional analysis. Hoped disparate impact would trigger heightened scrutiny (as analog to business necessity rule)

2) WHITE Majority - No discriminatory intent, and NO amount of discriminatory impact gets anything other than RB review.

a) Cites Strauder – just because particular jury doesn’t statistically reflect racial composition of community doesn’t make it invidious discrimination forbidden by Clause.

b) BUT, invidious PURPOSE can be INFERRED from “TOTALITY OF THE RELEVANT FACTS” including fact that law bears more heavily on one race than another.

i) If difficult to explain on NONRACIAL grounds

e. What does it mean to have INTENT to discriminate?

i. Personnel Administrator of Massachussetts v. Feeney - 1979 (1031)
A) Woman wants to be in civil service.  Preference given to veterans.  She keeps outperforming men, but the veterans get the jobs. 

1) Sex discrimination because vast majority of veterans are men.

2) Says IMPACT is probative of INTENT.

a) Since they KNOW vast majority of veterans are men, they must have known this would be the consequence.

B) Why did they not include Title VII claim?  

1) Title VII wasn’t amended until 1978 to include public employers.

C) Definition: “Discriminatory purpose . . . implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker, in this case a state legislature, selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.”  
D) Levels of Intent

1) Intentionally (had knowledge, and did it to accomplish that)

2) Knowingly (knew effect would occur)

a) SAYING THIS ISN’T ENOUGH.

3) Recklessly (tortfeasor has particularly high level of malfeasance)

4) Negligently (had duty and violated it)

5) No intent (strict liability)

ii. City of Memphis v. Greene – 1981 (1037)
A) Black plaintiffs unsuccessfully challenged construction of wall between white and black communities in Memphis, constructed at request of white property owners.  Court refused to look at motives of property owners, and only looked at intent of mayor and city council (those who were sued)
1) Refused to acknowledge that history of resistance to desegregation in Memphis, the pre-WWII segregation that stemmed development of white-only community there, or evidence of present racial animus.

f. Process for evaluating racial motivation?

i. Village of Arlington Heights v. Metropolitan Housing Development Corp. – 1977 (1039)
A) Challenged city’s refusal to rezone single family lot to multiple family lot.
B) POWELL Majority – 

1) Reaffirmed Davis that mere showing of discriminatory impact not enough, had to show INTENT.

2) Possible factors courts should consider:

a) Impact of the official action
i) As EVIDENCE, not PROBATIVE.
b) Historical background of decision
c) Sequence of events leading up to challenged decision

d) Departures from normal procedural sequence

e) Substantive departures where factors usually considered…strongly favor a decision contrary to the one reached 
f) Legislative/administrative history

ii. Rogers v. Lodge – 1982 (1042) – though GA’s at-large voting system was racially neutral when adopted, maintained for invidious purposes.
iii. United States v. Clary – 8th Cir. 1994 (1045)
A) Under Federal Sentencing Guidelines, 100-to-1 disparity in crack/cocaine sentences.
1) Have found that Congress had rational motives for creating distinction between crack and coke, and have rejected arguments that it has disparate impact on blacks.

B) On most complete evidentiary record – falls short of establishing that Congress acted with DISCRIMINATORY PURPOSE, and that Congress selected/reaffirmed particular course of action AT LEAST IN PART because of rather than in spite of its adverse effects upon identifiable group.

1) Reads Arlington Heights as saying impact alone is not determinative absent STARK pattern.

C) Notes that 11 of 37 blacks in C were in favor of sentencing guidelines.

iv. Basically, defining intent as something akin to MALICE.
A) CRITICISM – affirmative action stuff gets SS and is struck down, but facially neutral laws which hurt subordinated racial groups get rational basis.

	 
	"malign" (with effect of hurting subordinated racial group) 
	"benign" (with effect of helping subordinated group)

	Facially discriminatory (strict scrutiny) - being struck down
	Strauder, Plessy, Korematsu, Loving
	Affirmative Action cases (Croson, Adarand)

	Facially neutral (rational basis) - not being struck down
	Davis, Clary
	Racially neutral affirmative action plans


g. AFFIRMATIVE ACTION
i. What happens when race-dependent decisions are made to BENEFIT rather than DISADVANTAGE historically discriminated-against minorities?
ii. History

A) US v. Montgomery County Board of Education – 1969 (1071); Swann v. Charlotte-Mecklenburg Board of Education – 1971 (1071)
1) Approved of race-conscious assignments of teachers/puils
B) DeFunis v. Odegaard – 1974 (1071) – mooted case because petitioner (ordered admitted by lower court) was nearing graduation
iii. JUSTIFICATIONS

A) Remediation

1) Remedy past discrimination

2) Works in more traditional fields (contracting)

a) Pretty much shut down by Croson
B) Diversity
1) Idea of pluralism – CULTURE race, not FORMAL race.

2) Works well in contexts re: EXCHANGE OF IDEAS (broadcasting and education)

iv. Regents of the University of California v. Bakke – 1978 (1072)
A) Set aside 16 slots in medical school for racial minorities. – QUOTA.

B) 4-1-4 split – 5 member majority on two opinions.
	Burger Four
	Powell opinion
	Brennan Four

	U.C. Plan violates Title VI (don't have to reach constitutional issue)
	U.C. Plan violates EP clause under strict scrutiny

· 
	 

	
	Lower courts erred in stating that U.C. can never consider race consistent with EP clause
	U.C. Plan is valid under BOTH EPC (intermediate scrutiny) and Title VI


C) Conclusion One – THIS particular program is unlawful.
1) BUT, BURGER says unlawful on STATUTORY grounds (4 votes)

2) POWELL says unlawful on CONSTITUTIONAL grounds (1 vote)

D) Conclusion Two – Not ALL race-based preferences are unlawful.
1) MATTERS, even though plan overturned BECAUSE dissolving INJUNCTION that lower court issued which said you could NEVER use race.

a) CA’s injunction that race can’t be used is UNCONSTITUTIONAL.

E) Takeaways from POWELL:
1) Fountainhead of AA cases

2) AA rationales put forth:

a) Racial balancing

i) Make body look like America.

ii) REJECTED in Bakke, and repeatedly rejected.

b) Remedying Past Discrimination by State Actor

i) PERMISSIBLE in current practice.

ii) “passive participant” language – what if I, the state, stood by and allowed discrimination? – hasn’t been picked up at all.
c) Remedying Societal Discrimination
i) IMPERMISSIBLE (Croson)
d) Promoting Health-Care Delivery in Minority Communities
i) REJECTS. No nexus shown between having this quota, and these doctors serving particular communities, but doesn’t answer 
whether it would be sufficient rationale if there WAS such evidence.

ii) “culturally competent healthcare delivery” – your care might be better if you’re a member of the group?
e) Diversity 
i) Interest in ensuring diversity, particularly educational institution
f) [role modeling] – not on Powell list (comes up in Wygant)
i) REJECTED

v. Fullilove v. Klutznick – 1980 (1078) 
A) Upheld “minority business enterprise” of Public Works Employment Act of 1977 – required 10% of federal funds given to local public works projects go to MBEs. 
B) BURGER opinion with POWELL and WHITE. 

1) MBE program okay within Congress’ 14.5 powers.

C) POWELL Concurrence – some “compelling” language.

D) MARSHALL Concurrence with BRENNAN and BLACKMUN – based on separate opinion in Bakke
E) STEWART Dissent with REHNQUIST 

F) STEVENS Dissent – statute NOT narrowly tailored as remedy for past discrimination.

1) FORMATION problems – uncomfortable issue of defining who is a “racial minority”

vi. Wygant v. Jackson Board of Education – 1986 (1080)
A) Court rejected local school’s AA plan that laid off non-minority teachers first in order to preserve % of minority personnel employed.

B) POWELL Plurality – applied STRICT SCRUTINY. 
C) WHITE Concurrence – laying off workers is IMPERMISSIBLE METHOD (means analysis)
D) O’CONNOR Concurrence – layoff provision is tied to % of minority students in school district, not % of qualified minority teachers in relevant labor pool.
E) MARSHALL Dissent with BRENNAN and BLACKMUN – can pass any standard, including SS
1) Focus on history of racially motivated violence, school district’s need to integrate public schools and preserve results of previous integration

2) UNION contracts – minority teachers, last hired, would be first fired.

F) STEVENS Dissent – don’t need to find prior discrimination against black teachers to justify program

vii. City of Richmond v. J.A. Croson Co. – 1989 (1081)
A) Richmond City Council adopts a Minority Business Utilization Plan requiring prime contractors to whom the city awards construction contracts to subcontract at least 30 percent of the dollar amount to Minority Business Enterprises.  
B) O’CONNOR Majority (first time, but only for part – no majority for standard (3A), but majority for result (3B)).

1) Standard: only valid remedial justification is for bad acts YOU engaged in as a governmental actor.

a) To justify program under remedial rationale: have to show past discrimination by entity promulgating the program AND that effects of past discrimination continue on to the present

b) SEVERELY limited.

2) Rejects five rationales about remediation (ENDS)

a) ordinance declares itself to be remedial;
i) can’t just make conclusory declaration about purpose of legislation
b) proponents of measure testify to past discrimination in construction industry;
i) too conclusory and haphazard
c) minority businesses receive .67 percent of prime contracts from city while constituting 50 percent of city’s population;
i) city hasn’t shown how many MBEs there ARE.  Real denominator – qualified MBEs.

ii) Wants more STATS/PROOF.
d) very few minority contractors are in local and state contractors’ associations;
i) no transferred discrimination. Just because there’s private discrimination in community
ii) CULTURE race and HISTORICAL race (sometimes different races go into different fields (Korean grocers, Chinese laundries))
e) Congress made determination in Fullilove (1977) that the effects of past discrimination had stifled minority participation in the construction industry nationally.
i) Congress exercising 14.5 powers. Different standard for state/federal AA programs.
ii) THIS DISTINCTION DISAPPEARS in Adarand
3) Not narrowly tailored enough (MEANS)

a) Might be dicta – she’s already said ENDS aren’t meant, but helping people who might try to construct future cases

b) PROVE you considered race-neutral alternatives

c) DON’T use random percentage

i) 30% - splitting difference between .67% of MBEs getting contracts, though 50% of population.

4) NOTES – 5 of 9 seats on city council are held by blacks.

a) Gherkin – big difference between being a local majority when you’re a national minority

C) POST-CROSON – very few attempts to use remedial justifications.
viii. Metro Broadcasting v. FCC – 1990 (1107)
A) BRENNAN Majority - Intermediate Scrutiny applied to FEDERAL AA programs (remember, still distinction between federal and state at this point)

1) Uses FEDERAL/STATE distinction O’CONNOR made in Croson
2) IS because federal “benign” race-discrimination.

3) Finds FCC policies SUBSTANTIALLY RELATED to IMPORTANT gov’t interest of broadcast diversity.
B) OVERTURNED in Adarand
ix. Adarand Constructors v. Pena – 1995 (1109)
A) O’CONNOR Majority – 
1) Three Principles – EXISTING STANDARD.
a) Skepticism – all race-based classifications should be approached with “skepticism”
i) She means STRICT SCRUTINY.
b) Consistency – needs to apply whether or not disadvantaged person is white or a minority. EP means the same for everyone.
c) Congruence
i) Use of her federal/state distinction in Croson, picked up on in Metro Broadcasting, now OVERRULED.
ii) no difference between FEDERAL and STATE AA program.
2) Emphasizes “strict in theory, not fatal in fact”
B) SCALIA Concurrence – government can NEVER have “compelling interest” in making up for past racial discrimination
1) No such thing as “creditor” or “debtor” race
C) THOMAS Concurrence
1) Disagrees with Ginsburg/Stevens dissents – sees it as RACIAL PATERNALISM.
D) STEVENS Dissent
1) Conflating “no-trespassing” sign with a welcome mat
x. Grutter v. Bollinger – 2003 (1120)
A) O’CONNOR Majority
1) UPHOLDS Michigan Law’s use of race in admissions on DIVERSITY grounds.
a) narrowly tailored to the compelling governmental interest of educational diversity in the context of higher education
2) ENDS – diversity is COMPELLING.

a) CULTURE race/HISTORICAL race – assumes people are different and bring different things to the table.

i) Also, notes that RACE is special/different because of unfortunate history

ii) Sneaking in remedial justification??

3) MEANS – race considered as one of many factors

4) WON’T NEED THIS IN TWENTY-FIVE YEARS.

B) GINSBURG Concurrence – noting that integration is far from real, and minority schools are lagging behind other schools.
1) Minority students encountering “markedly inadequate and unequal educational opportunities.”

C) REHNQUIST Dissent – problem with MEANS.
D) KENNEDY Dissent – worried about DEFERENCE to university’s definition of educational objective v. DEFERENCE to implementation of that goal.
1) Can take deference re: ENDS, but not to MEANS.

E) SCALIA Concurrence and Dissent – doesn’t like “educational benefit” to be conferred.
F) THOMAS Concurrence and Dissent
1) FORMAL race – demeaning to say your skin color means anything about who you are/what you bring to table

2) Negatives of gov’t classification far outweigh any benefits.
xi. Gratz v. Bollinger – 2003 (1142) 
A) Companion case to Grutter.

B) Strikes down Michigan’s undergraduate plan, which uses POINTS.

1) Too much like a quota.

C) GINSBURG Dissent – is this just a words/number thing?

1) Incentivizing schools to be LESS candid about AA programs.

	Case
	Context

(Rationale)
	Promulgating Entity
	Majority Opinion
	Level of Scrutiny
	Result

	Bakke (1978)
	Education

(Remedial and Diversity)
	State
	No
	Intermediate (Brennan opinion)
	Program Invalidated

	Fullilove (1980)
	Contracting

(Remedial)
	Federal
	No
	Unarticulated (Burger op.)
	Program Upheld

	Wygant (1986)
	Education (Remedial)
	State
	No
	Strict (Powell Plurality)
	Program Invalidated

	Croson (1989)
	Contracting

(Remedial)
	State
	Yes
	Strict
	Program Invalidated

	Metro B. (1990)
	Broadcasting

(Diversity)
	Federal
	Yes
	Intermediate
	Program Upheld

	Adarand (1995)
	Contracting

(Remedial)
	Federal
	Yes
	Strict
	Program Invalidated

	Grutter (2003)
	Education (Diversity)
	State
	Yes
	Strict
	Program Upheld

	Gratz (2003)
	Education (Diversity)
	State
	Yes
	Strict
	Program Invalidated


xii. Parents Involved in Community Schools v. Seattle School District No. 1 – 2007 (Supp. 133)
A) Evaluated two different desegregation plans

1) Seattle Plan – NEVER operated legally SBE schools, never subject to court-ordered segregation. Incoming 9th graders rank their preferences, and there are three tiebreakers: (1) school with sibling; then (2) Students who keep the composition within 10 percent of the racial composition of the district's public schools; (3) geographical proximity.
2) Louisville Plan – operated under desegregation degree until 2000, when district court dissolved it.  Adopted voluntary student assignment plan.
B) ROBERTS Majority – 

1) STRICT SCRUTINY to both plans – “narrowly tailored” to serve “compelling” government interest
a) Recognized two “compelling” interests

i) Remedying past effects of intentional discrimination (Freeman v. Pitts – 1992 – complying with desegregation order)
ii) Diversity in higher education (Grutter)
b) Considers if there are other possible compelling interests (but in III-B – plurality)

i) Creating “racially integrated environment”

ii) does not reach the issue of whether this interest is compelling because he finds the plans are not narrowly tailored to this interest, but rather are tailored to “racial balancing.”
iii) DISTINCTION - impermissible “working backward to achieve a particular type of racial balance” and permissible “working forward from some demonstration of the level of diversity that provides the purported benefits.”
2) Rejects remedial rationale

a) Seattle – court never found there WAS segregation

b) Louisville – after court order dissolved, idea is that district has unified.  This implies no de jure segregation.

3) Rejects diversity rationale

a) Higher education v. lower education

b) MEANS – race here is decisive, not just a factor (Grutter)

4) even if ends WERE compelling, wasn’t narrowly tailored.

a) III-C – haven’t considered race-neutral alternatives

i) No suggestions as to what they might be

C) THOMAS Concurrence – addresses BREYER’s dissent
D) KENNEDY Concurring in Part and Concurring in Judgment – writes to explain why only joins for III-A and III-C
1) Clarifies that diversity IS compelling governmental interest (at all educational levels)

2) Agrees that problem is NARROW TAILORING.

a) Wants Grutter-ization (individualized consideration of many factors)

i) Expensive? Less transparent? (and that’s part of why he doesn’t like the Louisville plan)

ii) Use facially race-neutral criteria for race-conscious reaons – where to place new schools, where to draw attendance zones, student assignment criteria based on POVERTY/SOCIOECONOMIC status.

3) ALSO, criticizes dissent for distorting the law.

a) Disagrees re: narrow tailoring

b) Disagrees with dissent argument re: remedial rationale (de jure v. de facto segregation)
i) FIVE MEMBERS think the de jure v. de facto distinction (Civil Rights Cases – under 14th amendment, only STATE action matters!)

E) STEVENS Dissent
1) “one Equal Protection Clause”

a) Wants a more nuanced version, rather than these rigid (outcome-determinative) tests.

2) Moved too far from brown
a) Listen to the words (anti-classification) or the music (anti-subordination)?
F) BREYER Dissent
1) De facto segregation is relevant, and it’s difficult to distinguish between de facto and de jure


a) State can give up policy of segregation, but individuals can  maintain it (segregated housing?)

b) Wants to say – line between state action and private action isn’t so clear.

2) Wants to apply SS, but some sort of lesser SS?

a) Wants to get back what Metro Broadcasting had, on some level, but can’t get it formally.

xiii. Ricci v. DeStefano – 2009 (Supp. 177)
A) New Haven rejects results of test for firefighter promotions that no blacks pass. Challenge invalidation under Title VII and EP.

B) KENNEDY Opinion – 
1) BEFORE city can engage in disparate treatment to avoid/remedy unintentional disparate impact, must demonstrate “strong basis in evidence” that, had it not taken the action, would have been LIABLE under disparate impact statute.

C) GINSBURG Dissent – 

1) Read disparate impact and disparate treatment proscriptions as COMPLEMENTARY, because PURPOSE of Title VII is to encourage voluntary desegregation.

2) Test – did employer have “good cause” to believe device (test) would not withstand examination for business necessity

a) New “strong basis in evidence” standard – make efforts at voluntary compliance more difficult.

D) ALITO Concurrence – agreed with SBIE test, and New Haven couldn’t meet it. 

1) PRETEXT – really, mayor placating black voters

E) SCALIA Concurrence – is disparate impact liability constitutional at all?
1) “war between disparate impact and EP will be waged sooner or later”

F) NON-CONSTITUTIONAL.

xiv. THINK. Title VII is passed under Commerce Clause (Katzenbach v. McClung) AND 14.5.  It’s the 14.5 portion that defeats state sovereign immunity.

A) Under EP, DI alone is not enough for liability under 14.1.  Those don’t go into circle of violations that 14.5 is meant to protect.

h. SEX CLASSIFICATION

i. Women’s movement more historically

A) Bradwell v. Illinois – 1873 (1180) – BRADLEY’s Concurrence in upholding IL law denying women right to practice law – different SPHERES.
B) Minor v. Happerset – 1875 (1180) – rejected constitutional right to vote for women (women were US citizens, but right to vote is NOT P or I)
C) Muller v. Oregon – 1908 (1181) – gender differentiated framework for enforcing liberty of contract. States can regulate women’s employment in ways Lochner barred regulation of men’s employment
1) Adkins v. Children’s Hospital – 1923 (1181) – minimum wage law for women violated liberty of contract.

a) Changes in women’s status justify distinguishing Muller post NINETEENTH AMENDMENT.

D) Goesaert v. Cleary – 1948 (1182) – applied minimum rationality standard to sustain MI statute forbidding woman to work as bartender UNLESS she was wife/daughter of male owner of the establishment

E) Hoyt v. Florida – 1961 (1182) – upheld a law that included women on jury lists only when they requested it (overruled by Taylor v. Louisiana – 1975 (1182) – deprived of jury composed of cross-section of community by practice of automatically exempting women unless they filed declaration of desire to serve).
ii. Towards Intermediate Scrutiny
A) Reed v. Reed – 1971 (1182) 

1) ID law preferred men over women as estate administrators – basically using sex as a proxy for business experience
2) Court applies RATIONAL BASIS “WITH BITE” –first time Court invalidated statute as violating EP on basis of sex.
a) Normal RB – don’t have to have perfect proxy.  

i) Can be overinclusive and underinclusive.

b) Legislature argues ADMINISTRATIVE CONVENIENCE – too time-consuming to evaluate each individual.

B) Frontiero v. Richardson – 1973 (1188)
1) Congress passes law re: servicemember benefits. Wife can always be claimed as dependent; husband only dependent if depends for 50%+ of his support. 
2) BRENNAN Plurality (4)

a) Grants STRICT SCRUTINY

b) Four commonalities between RACE and SEX:
i) History of discrimination – exclusion from property/contract/citizenship rights. THOUGH, argue that women were excluded to “protect” them.  Court says women were put in cage, not on pedestal AND similar paternalism was used on blacks.  BUT acknowledge that differences in society are plural, and so subordination is going to be plural.

ii) Immutability/visibility

iii) Political powerlessness – women are strong enough to get these cases heard, and close to getting ERA passed.  Noting CONGRESSIONAL ATTENTION – contradictory.  Minority status – they’re not minority. BUT, look at South Africa – sometimes, subordination of majority is testament to STRENGTH of subordination.
iv) Irrelevance of the characteristic – as compared to intelligence/physical disability – frequently bears no relation to ability to perform/contribute to society

c) RECENT LEGISLATION – congress manifesting increasing sensitivity to sex-based classifications
i) Later – Cleburne – won’t grant HS BECAUSE disabled individuals have had legislation passed on their behalf.

d) ENTITLED TO STRICT SCRUTINY

3) STEWART Concurrence – statute works “invidious discrimination” under Reed
4) POWELL Concurrence (3) – no need to subject statute to SS, because Reed (which supports this decision) didn’t add it to narrow classifications which are inherently suspect
a) Doesn’t join Plurality – wait for the ERA

i) Much more legitimacy

ii) Maybe Plurality is acknowledging that Roe (decided five months earlier) might be deathknell for ERA.
5) REHNQUIST Dissent.
6) Military deference? – 

a) Benefit scheme doesn’t go to CORE of military function

i) ANOMALOUS – military regulations that go to core can survive even SS.
ii) Goldman v. Weinberger – 1986 – jewish air force member told he can’t wear yarmulke
7) Kind of becomes Bowen v. Gilliard test.
C) Equal Rights Amendment (proposed 1972)

1) Text: Section 1.  Equality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.

a) Enforcement Clause: Section 2.  The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.”
2) FAILED in 1982.

a) Some argue, intermediate scrutiny under EP has proven strict, so it doesn’t matter.

b) But, could have had gender-based rights

i) Maybe no “real differences” argument?

c) Arguably, Frontiero, Roe, Craig – take some wind out of the sails.

3) Possible positives about ERA failure?

a) If it had passed, might have limited 14th amendment to RACE.

i) Can’t argue 14th is universal if needed EPA to get gender, collateral damage to other groups.

D) Craig v. Boren – 1976 (1214)
1) OK law allows girls 18-21 to buy near-beer, but not boys.
2) BRENNAN Majority – settles on INTERMEDIATE SCRUTINY.
a) Did not explicitly invoke race analogy ala Frontiero
E) Post-Craig, pre-VMI
1) Weinberger v. Weisenfeld – 1975 (1215) – Court STRUCK Social Security Act’s provision that gave benefits to widows but not widowers.
2) Califano v. Goldfarb – 1977 (1215) – struck another SS provision that gave survivor’s benefits to widow’s regardless of dependency, but only gave them to widower who received 50%+ of his support.

3) Califano v. Westcott – 1979 (1215) – struck another SS provision granting aid to children of unemployed fathers but not unemployed mothers.

4) Wengler v. Druggists Mutual Insurance Co. – 1980 (1215) – struck MO law entitling widows to death benefits, but required widowers to prove they were actually dependent
5) Kirchberg v. Feenstra – 1981 (1216) – struck LA statute giving husband unilateral right to dispose of jointly-owned property w/o wife’s consent

iii. More than intermediate scrutiny?

A) US v. Virginia [VMI Case] – 1996 (1229)
1) VMI – all-male public college founded in 1839.  
2) GINSBURG Majority
a) VMI’s rationale ONE: Adversarial model of teaching is inherently unsuitable for women

i) EVEN if it’s a legitimate method, disagrees that it would be impossible to maintain w/o drastic modification.  

ii) What happened to Grutter’s academic deference?  THOMAS in Dissent there says – didn’t defer to VMI here.

b) VMI’s rationale TWO: All-male option adds diversity to type of education provided by state

i) NOT the same “diversity in higher education” argument as in Grutter.  
ii) First order diversity (internal to school); Second order diversity (internal to state).

c) Analysis of stated rationales – clearly not rational basis review.

i) Remember – distinction between saying interest is ILLEGITIMATE, and saying it might be LEGITIMATE, but not applicable in this case.

d) Changed meaning of IS?

i) “exceedingly persuasive justification” language?

ii) How does it add to “important” governmental objectives “substantially related” to achievement of those objectives?
iii) REHNQUIST – exceedingly persuasive is description of how HARD it is to meet the burden, not the burden itself.  G is describing “important” and “subs. related” as if it was an ELEMENT of the test, not the test itself.

e) Remember IS is already CLOSE to SS

i) Looking at the EXCEPTION. If even one woman is qualified for VMI, and wants to go, her gender shouldn’t be the “but for” that keeps her from availing herself of that opportunity.

f) What about if there was all-female academy?

i) Return to SBE?

ii) Natural progression of giving credence to “diversity” idea in education?

3) REHNQUIST Concurrence – dislikes the “exceedingly persuasive” addition to the test.
4) SCALIA Dissent – these tests don’t properly credit national traditions
iv. Pregnancy
A) Geduldig v. Aiello – 1974 (1276)
1) CA excludes pregnancy related disabilities from disability insurance scheme.

2) STEWART Majority
a) Only applies RATIONAL BASIS.

b) REAL DIFFERENCES

i) One is “capacity to get pregnant”

c) Pregnancy discrimination is NOT sex discrimination

i) Not facial – applies to the pregnant, not women

ii) Thus, is like discriminating according to any other physical characteristic/disease.  But other diseases affect BOTH sexes. Pregnancy grossly disproportionately affects women (100%).

iii) Dividing between pregnant and non-pregnant, which doesn’t map on to woman/man
iv) Cf. Feeney. There, SOME women were veterans, and it wasn’t biologically impossible to become one.  Shouldn’t there be stronger argument that this is even MORE sex-based than Feeney?
3) BRENNAN Dissent – notes that disabilities that affect only men, like circumcision and prostatectomies, are covered.

a) Title VII – has defined pregnancy as temporary disability like any other

4) Early Disparate Impact Case!

5) CONCLUSION – regulation of pregnant women is not sex-based state action under EP

a) Also shields regulation of pregnant women that purports to promote welfare of unborn

i) Sanctions to deter women from taking drugs, etc.

6) TIMING – Geduldig and Roe decided before Craig
a) Once you get out the big, controversial issues, clear the way for IS for sex-based discrimination

B) General Elec. Co. v. Gilbert – 1976 (1279)
1) Rejected EEOC’s interpretation of Title VII, and applied Geduldig, concluding that employer’s decision to exclude pregnancy from temporary disability benefits did NOT discriminate on the basis of sex under title VII.
C) Pregnancy Discrimination Act of 1978

1) CONGRESS amends Title VII to prohibit discrimination on basis of “pregnancy or childbirth”

a) Defines “sex” to include pregnancy.

2) Note – congress CHOOSES to define pregnancy as sex discrimination, rather than add it on as a separate type of discrimination

a) Perhaps speaking back to the Court.

3) Overturns Gilbert, but no effect on Geduldig
v. Real Differences

A) Michael M. v. Superior Court of Sonoma County – 1981 (1283)
1) CA statutory rape law makes men criminally liable for act of sexual intercourse with non-wife minor, but not women.
2) No majority opinion, but majority behind real differences

a) Focus on clear citations of this court – a majority of the justices said

3) REHNQUIST (4)

a) Virtually all of the harmful consequences fall on females, so legislature is within its rights to punish the one who BY NATURE suffers less consequences

i) Legislature trying to take differently situated people, treat them differently, make equal

ii) Maybe pregnancy acts as deterrent effect on women, trying to provide SOMETHING for men?

4) STEWART Concurrence – real differences doctrine

5) BLACKMUN Concurrence – distinguishing between this state action and forcing women to have abortions.
a) This particular case – brings up rape v. consent issue

6) BRENNAN Dissent (3) – 

a) Focus on applying test correctly, haven’t looked at possibility of sex-neutral alternatives. – why not just have gender-neutral statute? or comprehensive sex ed?

7) FIRST “real differences” iteration in MODERN jurisprudence

B) Tuan Anh Nguyen v. INS – 2001 (1296)
1) Congressional statute
a) Alien father + citizen mother –AUTOMATIC CITIZENSHIP
b) Alien mother + citizen father – process
2) KENNEDY Majority
a) Applies INTERMEDIATE SCRUTINY and UPHOLDS this FACIAL DISTINCTION (even after VMI)
b) Proferred Rationale One: ensuring biological relationship
i) Women have to be there at the birth of their children
c) Proferred Rationale Two: ensuring child and citizen parent have opportunity to develop a relationship
i) Everyone agrees – this is weaker.  Maybe being used to justify how broad the SWEEP of the statute is
d) Could we have challenged this under NON-MARITAL PARENTAGE?
e) Testing for alternative rationales?
3) SCALIA Concurrence – SCOTUS lacks power to grant relief of the sort requested – conferral of citizenship on basis other than that prescribed by Congress.
4) O’CONNOR Dissent – statute plays in to stereotypical notions of women and caretaking.
5) Immigration context – Congress has plenary power.
vi. Pregnancy discrimination is not sex discrimination, BUT pregnancy is REAL DIFFERENCE.
vii. DIFFERENCE between STRICT and INTERMEDIATE scrutiny? – REAL DIFFERENCES.

A) ACCEPTED RD’s?

1) Rostker v. Goldberg – 1981 – upholds male-only draft, states that only men can be deployed in ground combat (does not accept constitutionality of ground exclusion)
a) Military has tried to narrow it – limited to very certain types of ground combat.

2) Next case?

a) Government should start with PREGNANCY, then move to other REAL DIFFERENCES (upper-body strength differentials)

i) Recognized rationale v. more persuasive rationale.

b) Lower court - Clark v. Arizona Interscholastic Ass'n - 9th Cir.  – 1982 – men can’t play on women’s volleyball team because of real differences

i. Sex Orientation Discrimination

i. Romer v. Evans – 1996 (1505)
A) CO passes Amendment 2 to the state constitution which states there will be NO PROTECTED STATUS for homosexual, lesbian, or bisexual orientation.
1) Major cities had passed ordinances saying you CAN’T discriminate against the gays.

2) State’s argument – doesn’t take anything away from gays. Just leaves them as unprotected as everyone else

a) BUT amendment doesn’t say no possible protected status for HETEROSEXUALS.

B) KENNEDY Majority
1) Harm from amendment?

a) Singles out particular group, gives them particular disability
i) What would happen if this were about POLYGAMISTS? Davis v. Beason – 1890 – polygamy not protected by first amendment.
2) Burden on fundamental right/suspect class
a) Theory one: the treatment of GAYS is the harm. Rational Basis “with bite”

b) Theory two: “sweeping and unprecedented nature” of harm? – inexplicable by anything other than animus. NOT deciding what level of scrutiny to apply, by saying, couldn’t EVEN pass rational basis. 
i) Too narrow and too broad. Identifies people by single trait, and then denies them protection across the board.

ii) REALLY, without evaluating who the group is and what the rationales are “sweeping harm” isn’t enough. We’re fully comfortable imposing such harms onto certain groups. Gets you back to theory ONE (drawing some sort of scrutiny)

C) SCALIA Dissent – this is just modest attempt by Coloradans to preserve traditional sexual mores against efforts of politically powerful minonrity
1) Contradicts Bowers
ii. Lofton v. Secretary of the Dep’t of Children and Family Services – 11th Cir. 2004 (1515)

A) Upheld FL’s ban on adoption by “practicing homosexuals”

B) BOTH EP and DP claims (see DP claim below)

C) Applied rational basis review – FL has legitimate interest in encouraging stable/nurturing environment for children, and legitimate interest in encouraging optimal family structure. 

j. Lawrence v. Texas – 2003 (1482)
i. Police arrest Lawrence in home for having sex with man, under sex-specific TX sodomy statute.

A) NOW, only 13 sodomy statutes left – 4 sex-specific, 9 sex-neutral.

ii. Better as EQUALITY case or LIBERTY case?

A) EP claim – more likely to succeed (than Bowers) since you have sex-specific statute. but might just encourage people to write sex-neutral statutes.

B) SDP claim – would strike down both sex-specific and sex-neutral statutes.

iii. KENNEDY Majority – rules on DP grounds (see below).

iv. O’CONNOR Concurrence
A) Would have ruled on EP (narrower grounds).

1) EP wouldn’t mean “other laws” which make distinctions between gays and straights would similarly fail rational basis review.

a) Might have greater ramifications in same-sex marriage/military context.

2) Ruling on EP also means you don’t have to overrule Bowers
a) DOCTRINAL respect (and she WAS in the  majority in Bowers)

3) How would you get rid of the rest of the statutes?

a) If disparate ENFORCEMENT – Yick Wo
b) ELY – if you burden everyone, legislation will fall of its own weight.

i) Take four sex-specific statutes out, next nine will fall.

B) But how do you discuss EP w/o discussing immutability?

1) Not looking at the issue with HS (or looking to apply Bowen standard to see if will GET HS), doesn’t have to look at these issues.
E. Due Process Clause
1. Three separate roles

a. Procedural due process

b. Substantive due process

i. Calder v. Bull – tradition of American constitutional thought that argues constitutional rights can exist outside the text OR implied from

A) Basic constitutional order

B) Fundamental narratives of American history/American identity

C) Common and honored traditions of the American people

D) Deepest meanings of LIBERTY and EQUALITY in a free/democratic republic

ii. Argue you’ll find them in P or I, DP “liberties” or 9th Amendment.

c. Vehicle for incorporation

i. Can you incorporate an unenumerated right under 14th amendment on federal gov’t through 5th amendment?
A) Not incorporation. DP is the same – they reflect each other.

ii. There IS reverse incorporation.

A) Equal Protection in 14th amendment runs only against the states.

1) Incorporated through 5th amendment DP to run against federal gov’t.

2) See Bolling.

B) CONCEIVABLY could do this to privileges or immunities clause also.

2. What remains from FIRST arc of SDP?

a. Meyer v. Nebraska – 1923 (1340) – struck law prohibiting teaching of foreign language to children below eighth grade.
b. Pierce v. Society of Sisters – 1925 (1340) – struck law requiring children to attend public schools

c. Skinner v. Oklahoma – 1942 (1341) – struck OK’s sterilization act on EP grounds.

i. STONE Concurrence – invalid on DP grounds (entitled to hearing on heritability of his criminal tendencies first (like that given to mentally defective persons in Buck v. Bell 1927 (1341)).
d. Aptheker v. Secretary of State – 1964 (1342) – struck law that denied passports to all members of the Communist Party

i. Right to travel abroad – personal liberty implicit in 5th amendment.

3. Second Arc of Substantive Due Process

a. Griswold v. Connecticut – 1965 (1342)
i. CT statute criminalizes use of contraception.
ii. DOUGLAS Majority – 

A) How does it create right to privacy?

1) Personal v. economic

a) “Non-economic rights” is still too big a category

b) Has to distinguish – make sure not allowing for Lochner “freedom of contract” now that it’s been disavowed in West Coast Hotel
2) PENUMBRAS. Certain enumerated rights create peripheral rights.
a) First Amendment’s Right of Assembly – right of privacy (to assemble)

b) Third Amendment – right of sacrosanctness in home

c) Fourth Amendment – right of privacy in the home

d) Fifth Amendment – Right of Conscience 

e) NINTH – certain rights retained by the people

3) THIS case – relationship that is WITHIN the zone of privacy created by these several guarantees.

4) Important use of TEXTUAL modality. NOW, when people want this, they can just use DOCTRINAL modality and cite Griswold.

B) ZONAL conception of privacy – don’t want police searching marital bedrooms for signs of contraceptives
C) RELATIONAL conception of privacy – right of MARRIED people

iii. GOLDBERG Concurrence – 

A) NINTH Amendment does it all
B) Should be applying higher standard of scrutiny

C) MARRIAGE is fundamental right.

iv. HARLAN Concurrence – agrees statute violates DP of 14th amend. and cites to Poe dissent which says
A) Merely procedural DP wouldn’t get to situations where NO PROCESS can protect person from being deprived of life, liberty or property

v. WHITE Concurring
A) Strict scrutiny – but doesn’t meet it
1) MEANS/END problem. CT says it wants to discourage promiscuous/illicit sexual relationships

a) How does banning married couples from using contraceptives achieve that?

vi. BLACK Dissent
A) Disagrees with law, but thinks it’s constitutional

B) Disagrees with constitutional “right to privacy”

vii. STEWART Dissent
A) Puts out uncertainty re: incorporation (not even sure if 1st, 3rd, 4th and 5th are all fully applicable against states)
B) No “right to privacy”
b. Right to Privacy

i. Three conceptions

A) ZONAL – space (home/body, physical, geographical notion).

1) Curtilage around an area – say the gov’t cannot enter

B) RELATIONAL – respects relationships (parents, lovers, grandparents)

C) DECISIONAL – right to make decision(s) that affect your personhood/identity in serious fashion.

1) PROXIES for importance to my personhood:

a) Zonal

b) Relational 

c. Eisenstadt v. Baird – 1972 (1353)
i. MA law permits married, but not unmarried, people from using contraceptives. 

ii. RATIONAL BASIS case (“with bite”) – since it’s overturned.
iii. BRENNAN Majority – 
A) Right of privacy is “right of individual to be free from unwarranted government intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”
iv. BURGER Dissent – Griswold’s statute flatly prohibited use; this statute only regulates their distribution.

v. DECISIONAL view of privacy.
d. Carey v. Population Services International – 1977 (1354) – struck NY law prohibiting sale of contraceptives to those under 16, and struck provision forbidding anyone other than licenced pharmacist to sell contraceptives to person of any age.
i. BRENNAN Majority – again – DECISIONAL.

A) Constitution protects individual decisions re: childbearing.

e. Zablocki v. Redhail – 1978 (1354) – struck WI statute conditioning marriage by individual with alimony to show support was being provided and that the kids wouldn’t become public charges.
i. MARSHALL Majority – right to marry is FUNDAMENTAL under EP.
A) Rejected state interest in counseling individual before incurring future $ obligations

1) Statute didn’t require counseling nor permit marriage after counseling was completed

B) Rejected MEANS. State has other means for enforcing such obligations, and this is narrowly tailored. 

ii. STEWART Concurrence – would invalidate under DUE PROCESS, instead of EP.

iii. POWELL Concurrence – accepted need for HS under DP and EP – intrusion on marriage decision was “contrary to deeply rooted traditions”

f. Roe v. Wade – 1973 (1388)
i. Class action challenging TX criminal abortion laws (illegal to procure or attempt abortion except to save life of mother).
A) Companion case – Doe v. Bolton – 1973 (1400) – GA abortion reform statute which required all abortions take place in hospitals, required special accreditation for hospitals to perform abortions, required consent of hospital staff committees and two independent physician exams, limited abortions to residents of the state.
ii. BLACKMUN Majority – 

A) Clearly under 14th amendment.  No longer worried as much about “penumbras” because can rely on Griswold.
B) Historical Analysis of Abortion Laws and Practics

1) Trying to say FUNDAMENTAL RIGHT

a) Must be 

i) Deeply rooted in nation’s traditions and history (or at least, you must rebut the claim that it’s NOT deeply rooted) OR
ii) Implicit in the concept of liberty.

2) Generally, in EP, look to history as something that should be DISESTABLISHE, or something UNCLEAR (Brown)

3) Not trying to say abortion is “deeply rooted” – trying to say weight of history isn’t ENTIRELY on the other side.

a) Leave ROOM for ETHICAL/INTENTIONALIST rubric that there’s room to decide here.

C) State Interests put forth?

1) Discouraging illicit sexual conduct – discarded.
2) Risk to health and life of pregnant women – accepts (but qualifies)
3) Protection of the life and health of the FETUS. – accepts.
D) Maps these onto trimester framework
1) Trimester one: decision for medical professional. State has no interest.
2) Trimester two: state now has COMPELLING interest in health of mother, because not as safe.

3) Trimester three: state now has COMPELLING interest in health of fetus, because fetus is viable.

a) Says not determining when human life begins, but state interest begins at viability.
b) For LEGAL purposes – not determining when human life begins.

4) BAD SYSTEM.  As abortions get safer, state has less interest in health of mother over course of pregnancy. As technology improves, state has more interest in health of fetus over course of pregnancy.
E) DECISIONAL idea of privacy.

1) And focused more  on LIBERTY than PRIVACY.

a) With UNDERTONES of EQUALITY.

i) But doesn’t discuss class/race disparate impact

ii) Other DP cases using EP reasoning? – Meyer, Pierce, Griswold, disability cases.

F) Fetus is NOT a “person” – TEXTUAL, more specifically INTRATEXTUAL

1) Do the other times “person” appears in C suggest pre-natal life? NO.
iii. DOULAS Concurrence (in Doe)
A) Ninth amend. does not create federally enforceable rights, but retained rights include some rights, amenities, privileges, and immunities that come under “liberty” in 14th amend.
B) Looking at consequences of unwanted pregnancy – struck balance between women’s interests and GA’s interests wholly in faov of the latter
C) Statute is overbroad.

iv. STEWART Concurrence – worried about returning to SDP, but “liberty” covers right of personal choice in matters of marriage and family life
A) State interests are legitimate, enough to REGULATE.

v. REHNQUIST Dissent
A) This sounds more like EP than DP.
vi. WHITE Dissent (in Doe)

A) Taking this decision out of the hands of the state

1) Area like this, involving issues “over which reasonable men may easily and heatedly differ.”
g. Maher v. Roe – 1977 – you have a right to an abortion, but not a governmentally funded abortion
ii. if it’s priced out of your range, don’t have a right to it anyway.

h. Planned Parenthood v. Casey – 1992 (1424)
i. PA statute regulating abortion is challenged.  
A) It requires

1) Woman give informed consent, and be provided with information at least 24 hours before abortion performed.

2) Informed consent of parent if minor wants abortion

a) Judicial bypass – if minor does not wish to/cannot obtain parental consent

3) Married woman must sign statement saying she has notified husband

4) EXCEPTIONS to above requirement in case of “medical emergency”

5) Imposes reporting requirements on abortion service providing facilities.

B) All except (3) are upheld by various majorities of the court.

ii. DOCTRINAL modality at its peak.

A) Or not? upholds Roe, but then jettisons its framework and creates “undue burden” test.

iii. JOINT OPINION - Treatment of Roe
A) JOINT opinion (KENNEDY, O’CONNOR, SOUTER)
1) Reject “trimester” framework, for BINARY framework, around VIABIILTY
a) Before viability – state can regulate abortion if it does not place “undue burden” on the right.  
i) REALLY rough area. New test, unclear what it means, and two HUGELY important interests pitted against each other.  
ii) Specifically chooses non-EP language

b) After viability – state can regulate and even proscribe (as long as there are exceptions for mother’s life AND health.)
i) Health exception – trouble in Gonzales v. Carhart
B) EQUALITY tinges.

iv. JOINT OPINON - STARE jurisprudence

A) “prudential and pragmatic” considerations. PRUDENTIAL (ala standing) in that they’re seen to be important, but are waivable. FACTOR test, not ELEMENT test.
1) WORKABILITY

a) Workability of constitutional rule articulated in challenged precedent (NOT workability of statutory scheme)

i) i.e. not about workability of TX statute, workability of JUDICIAL RULE applied to TX statute.
b) example of unworkable judicial rule?

i) 10th amendment cases. Who is a “governmental actor”?
ii) Early commerce clause distinctions – agriculture v. mining, commerce v. manufacturing, etc. etc.

2) RELIANCE

a) Doctrine taken from commercial, CONTRACTS context

b) Here, generation of women have RELIANCE INTEREST 

i) Remember – sometimes it’s better that law be SETTLED than that it be RIGHT (driving on the left or right of the road)

c) Implications?

i) Overturn precedent QUICKLY

ii) This conflicts with anti-vacillation argument

3) CHANGE IN DOCTRINE

a) “bare remnant of abandoned doctrine”

i) Suggests precedents can be UNDERMINED incrementally before they are flatly overruled.

b) EITHER X has been chipped away at by subsequent precedent 
i) Equalization Cases help overrule Plessy in Brown
ii) Bowers overruled by Hammer
c) OR it was such a surprising turn (and no one has really followed it)

i) Hammer v. Dagenhart overruled by Darby
ii) Metro Broadcasting overruled by Adarand (AFTER this case)
d) By eliminating the OUTLIERS, you’re being MORE faithful to precedent

4) CHANGE IN FACTS or CHANGED PERCEPTIONS OF (CONSTANT) FACTS

a) Here – changing technology factors (actual change in facts) forced Roe’s trimester framework on collision course with itself
b) Justifies overruling both Lochner (by overruling Adkins) and Plessy
i) West Coast Hotel – great depression taught us that freedom of contract does not protect basic welfare.
ii) Brown – realized that segregation really does create badge of inferiority

B) Two OTHER considerations
1) Anti-Vacillation – don’t want to go back and forth on an issue
2) Cases that end national divisions
3) BOTH are concerns about court legitimacy, and fears of appearing to surrender to political pressure

a) Power comes from being followed

b) SCALIA in Dissent – you’re being too paranoid.

C) Other possible considerations that could have been discussed?

1) Constitutional v. statutory?

a) This is embodied in canon and SCOTUS doctrine, but not here.

D) NOTE – these are factors IN ADDITION to finding precedent WRONG.

1) Just because case is wrong/stupid, not enough.

v. STEVENS Concurring and Dissenting
vi. BLACKMUN Concurring and Dissenting – includes emphasis on equality concerns
vii. REHNQUIST Concurring and Dissenting
viii. SCALIA Concurring and Dissenting
	
	Joint Opinion

(O’Connor, Souter, Kennedy)
	Stevens opinion
	Blackmun opinion
	Rehnquist opinion (with White, Scalia, Thomas)
	Result

	Woman must give informed consent 24 hours prior to abortion
	Valid 
	Invalid (though information about risks of abortion valid)
	Invalid
	Valid
	Valid (7-2)

	Minors must get informed consent of parent
	Valid
	Invalid
	Invalid
	Valid
	Valid (7-2)

	Married woman must notify spouse
	Invalid
	Invalid
	Invalid
	Valid
	Invalid (5-4)

	Requirements above waived for medical emergency
	Valid
	Valid
	Invalid
	Valid
	Valid (8-1)

	Reporting requirements
	Valid
	Valid
	Invalid
	Valid
	Valid (8-1)


i. Stenberg v. Carhart – 2000 (1457) – 
i. NE statute prohibits partial birth abortion unless necessary to save mother’s life.

A) Trial court finds, by clear and convincing evidence, that intact d&e is safer than d&e

ii. BREYER Majority – strikes down under Casey.
A) Statute didn’t distinguish between pre and post viability

B) Lacked exception for HEALTH of mother.

C) Restricted BOTH D&E and D&X
1) By restricting safest & most common form of second trimester abortion (D&E) – “undue burden” under Casey.

iii. THOUGH “undue burden” didn’t have majority in Casey, APPLIED in Stenberg
A) CITE THIS FOR UNDUE BURDEN TEST.

j. Partial Birth Abortion Act of 2003

i. Congress passes PBAA under Commerce Clause in response to Stenberg
A) Criminalizes provision of partial birth abortion

1) Exception for LIFE but not for HEALTH

a) Should fail under Stenberg – not picked up in Gonzales
B) Creates distinction between P&E and intact P&E

C) Demands SCIENTER – intent to kill fetus.

k. Gonzales v. Carhart – 2007 (Supp. 185)
i. Physicians challenge – “undue burden” on women’s right to choose second-trimester abortion, crime defined was unduly vague, and contained no health exception.
ii. KENNEDY Majority – 

A) Distinguished Stenberg
1) Statute more clearly proscribes ONLY intact d&e

2) Lack of health exception not fatal – can still bring AS-APPLIED challenges

a) If woman can show the absence of an intact d&e adversely affected her health, she can bring suit.

b) MOOTNESS issues again.

B) Some women regret their choice to abort

1) PARENTALIST, and offends view of women as AUTONOMOUS beings with ability to choose.

a) Since some women regret it, the state can step in and regulate?

iii. THOMAS Concurrence – 

A) Still doesn’t like Roe or Casey
B) Also would address whether Congress had power to pass this PPBA under Commerce Clause, but issue wasn’t raised.

iv. GINSBURG Dissent - Return to patronizing view of women?

A) Women’s rights ignored because using DP and not EP

B) Underscores that Casey created an AUTONOMY right.

1) Noting that Casey puts EQUALITY and LIBERTY together.

4. Sexual Orientation under EP

a. Bowers v. Hardwick – 1986 (1466)
i. GA statute bans sodomy (for everyone, man or woman).  Hardwick arrested while taking beers out to trash (for drinking in public).  Didn’t appear for summons (day and date misaligned).  Came to home, arrested for consensual sodomy.
A) 24 states and DC have sodomy statutes (but all are largely unenforced)

1) Harm of the statutes if not enforced?

a) Custody disputes

b) High school education policy

c) Any legal issue – difficult to push because technically CRIMINAL.

d) Dignitary effects

e) Possible uneven enforcement for bad purposes – blackmail, vendetta, etc.

f) Affects EP – if criminalize conduct that defines group, can’t give HS

B) Statute itself is GENERAL, but WHITE interprets dispute as being about statute AS APPLIED TO consensual homosexual sodomy.

ii. Argued SOLELY as DP case, not EP case (thought about consolidating with Baker v. Wade (which had sex-specific statute). Why?

A) Thought – GA statute is broad enough to encompass activities of SCOTUS judges themselves – activities between man and wife.
B) BACKFIRES – Justices don’t like fact that insinuating this could be about them.

1) Take FACIAL challenge and make it AS APPLIED challenge.

a) Appropriate if statute is more narrowly worded, but statute NOT limited to people like Hardwick.

C) Counsel for GA CONCEDED law would be unconstitutional as applied to STRAIGHT people.

iii. WHITE Majority
A) Gets rid of “right to privacy”
1) Earlier cases about FAMILY, MARRIAGE or PROCREATION

B) Move from ZONAL/DECISIONAL to RELATIONAL idea of privacy.

iv. BURGER Concurrence – underscore that NO SUCH THING as fundamental right to commit homosexual sodomy
A) Historical analysis

v. POWELL Concurrence – SWING VOTE.
A) No fundamental right under DP

1) May be protected under EIGHTH AMENDMENT, but this P hasn’t been tried, convicted, or sentenced.

vi. BLACKMUN Dissenting – calls out majority for ignoring broad language in GA statute, for ignoring decisional/zonal aspects of right to privacy, and says neither of the state’s justifications stand up to scrutiny
vii. STEVENS Dissenting – can a state prohibit sodomy by neutral law applied equally, and can the state save it by announcing that it will only be enforced against homosexuals?
b. Lofton v. Secretary of the Dep’t of Children and Family Services – 11th Cir. 2004 (1515)

i. Upheld FL’s ban on adoption by “practicing homosexuals”

ii. BOTH EP and DP claims (see EP claim above)

iii. Applied rational basis review (as he believes Lawrence did). 
A) Distinguishes Lawrence – 

1) relevant actors are not only consenting adults, but minors. 

2) Asserted liberty interest is AFFIRMATIVE right, not NEGATIVE right.
c. Lawrence v. Texas – 2003 (1482)
i. Police arrest Lawrence in home for having sex with man, under sex-specific TX sodomy statute.
A) NOW, only 13 sodomy statutes left – 4 sex-specific, 9 sex-neutral.

ii. Better as EQUALITY case or LIBERTY case?

A) EP claim – more likely to succeed (than Bowers) since you have sex-specific statute. but might just encourage people to write sex-neutral statutes.
B) SDP claim – would strike down both sex-specific and sex-neutral statutes.
iii. Specific questions to address when granted cert

A) Does statute violate DP?

B) Does statute violate EP?

C) Should Bowers be overruled? – is this redundant with one? Can you rule on DP grounds W/O overruling?
iv. KENNEDY Majority
A) SOLELY DUE PROCESS GROUNDS.

1) Basically, wanted broader results (overturn all the statutes)

2) Dignity argument - mere existence of sodomy statutes, even if enforced equally, are disproportionately demeaning to gay people - not only as dignity but in collateral legal disputes
3) DOES NOT declare a fundamental right!

a) If so, would get SS.

B) Doesn’t apply the Casey factors re: overruling!

C) International law

1) Lagging behind peer countries under ANY definition of privacy (ZONAL, DECISIONAL, RELATIONAL)
2) FIRST TIME SCOTUS CITES int’l law in TEXT (not just footnotes) in SDP case.
v. O’CONNOR Concurrence – would have ruled on EP (see above)
vi. SCALIA Dissent – all the expected drivel.
d. Don’t Ask, Don’t Tell

i. Policy towards Gays in the Military

A) 1981 DoD regulation that categorically bans gays.
B) 1994 – Congress enacts DADT.

ii. DADT

A) Doesn’t prohibit STATUS, prohibits CONDUCT

1) But SAYING you’re gay, means there’s a prebuttable presumption you have engaged in CONDUCT.

a) You carry the burden of proof.

b) If you fail to rebut, you’ll be discharged.

2) Specifically formulated to try to avoid both 1st amend. issues and EP issues.
B) Unlikely to overturn policy in court – the MILITARY DEFERENCE issue

1) Korematsu, Goldman v. Weinbergeri
a) Frontiero is the only exception (not core military function)

iii. Five circuits saw DADT cases in the nineties – gov’t prevailed in all of them

A) Thomasson v. Perry – 4th Cir. 1996 (en banc) – applied rational basis scrutiny, and noted that Congress and P had AGREED on the policy.

1) Policy makes rational inference between conduct and statuts 
iv. Witt v. US Air Force – 9th Cir. 2008 
A) Held that, post-Lawrence, need MORE than rational basis review under DP.
e. Same-Sex Marriage

i. Recent history
A) Chronology

1) 1993 (May 5):  Hawaii Supreme Court (Baehr v. Levin) subjects restriction of marriage to one man and one woman to strict scrutiny.  
a) Legislature overrides with state constitutional amendment.

2) 1996 (Sept. 21):  Clinton signs Defense of Marriage Act (DOMA)
a) 1999 – Baker v. State – SEX discrimination issue.
3) 2003 (June 26):  Lawrence v. Texas decided by SCOTUS.

4) 2003 (Nov. 18):  Massachusetts Supreme Court holds that state constitution guarantees marriage rights for same-sex couples.  

5) 2006 (July 6):  New York Court of Appeals rules that state constitution does not guarantee marriage rights for same-sex couples. 
6) 2008 (May 15):  California Supreme Court holds that state constitution guarantees marriage rights for same-sex couples.   

7) 2008 (Oct. 10):  Connecticut Supreme Court rules that state constitution guarantees marriage rights for same-sex couples.

8) 2008 (Nov. 4):  California voters approve Proposition 8, overturning state Supreme Court’s ruling in favor of gay marriage and amending the state constitution to prohibit it.

9) 2009 (Mar. 3):  Gay-rights organization files complaint to challenge federal statutory definition of marriage as between one man and one woman in Massachusetts district court. 

10) 2009 (Apr. 3):  Iowa Supreme Court rules that the state constitution guarantees same-sex couples the right to marry.

11) 2009 (Apr. 7):  Vermont Legislature overrides veto by Governor Jim Douglas, enacting law that legalizes same-sex marriage.  

12) 2009 (May 6):  Maine legislature legalizes same-sex marriage.

13) 2009 (May 22):  Theodore Olson and David Boies file federal constitutional challenge to Prop. 8

14) 2009 (May 26):  California Supreme Court upholds Prop. 8 but refuses to invalidate 18,000 marriages conducted during period when marriage was legal.

15) 2009 (June 3):  New Hampshire legislature legalizes same-sex marriage.

16) 2009 (Nov. 4):  Ballot measure in Maine overturns same-sex marriage, while ballot measure in Washington upholds “everything-but-marriage” statute.

B) Several judicial decisions in favor, but many state amendments against (29ish)

ii. Marriages v. civil unions
A) Politics of “redistribution” v. politics of “recognition”

1) Redistribution of wealth – Marxism

a) But focus on dignity of worker as well

2) Dignitary status and equal recognition – gay rights pursuit of marriage

a) Focus on more concrete rights as well

iii. Address marriage federally or state-by-state?
A) States

1) Laboratories of experimentation

a) Lots of empirical questions - Goodridge
2) If appealing solely on state law, can’t go to SCOTUS

3) Go state by state – make argument that things are changing
a) Ala Loving. When they denied cert on Naim, 25 states had anti-miscegenation statutes. By Loving, only 16.

4) NOW, 5 states is VERY FEW.

iv. If trying to win at state level, which branch should you pose arguments to?

A) April 2009 – Iowa Supreme Court win and VT legislature win

1) BUT, referenda have overturned both judicial (CA) and legislative (ME) decisions.

a) Have yet to see referenda win.

B) Legislative victories have slightly more authority.

C) Are LGBT individuals a “politically powerless” minority?
v. If focusing on judiciary, should you prioritize LIBERTY or EQUALITY argument?

A) Goodridge v. Dep’t of Public Health – Mass. 2003 (1545)
1) Pulls a Romer – fails rational basis under EITHER DP or EP
a) Loving – fails strict scrutiny under EITHER DP or EP
B) Legislature goes back to the Court.

1) ADVISORY opinion requested – are civil unions sufficient?

a) They say no.

vi. If EQUALITY, is it a SEX discrimination or SEXUAL ORIENTATION discrimination claim?

A) Most make BOTH.

B) Why don’t bans on same sex marriage (which facially discriminate by sex) draw HS (which, under some state constitutions, is HS)?
1) Logically, this is sex discrimination. Statute mentions gender, not orientation

2) Experientially, we all know this is about gays.

a) No comfort to gay man that he can marry someone of the opposite sex just as his straight peers can.

C) Comparisons to Loving
	Race
	Sexual Orientation/Sex

	Plaintiff argues statute barring whites from marrying non-whites facially discriminates on the basis of race.  
	Plaintiff argues statute barring women from marrying women facially discriminates on the basis fo sex

	State defends that BOTH whites and non-whites are prohibited from marrying outside of their race [equal application argument]
	State defends that both women and men are prohibited from marrying someone of their own sex.

	Court rejects state's equal-application defense on grounds of "white supremacy"
	 ? to keep analogy tight – would need to say MALE supremacy, but we MEAN STRAIGHT supremacy
Has been an issue - 

· Hernandez v. Robles (NY) 

· Goodridge - Spina dissent


D) In re Marriage Cases – Cal. 2008 
1) CA’s EP guarantees same-sex couples the right to marry on both DP and EP grounds.

a) Gives sexual orientation – STRICT SCRUTINY.

vii. At what point do progressives make federal definition of marriage a federal issue?

A) DOMA - 1996

1)  defines marriage as between man and woman for all federal purposes
2) Permits states not to recognize same-sex marriages enacted in other states.

B) Gill v. Office of Personnel Management – MA Dist. Ct. – 2009

1) Case brought challenging portion of DOMA that excludes same-sex couples from marriage under federal EP

2) NARROW challenge. Where STATE recognizes marriage, federal gov’t should recognize THAT STATE’S definition of marriage.

a) Traditional state domain – feds should be deferential.

C) Is provision permitting states to avoid recognizing out-of-state marriages a violation of FF&C?

1) NO.  Even in the absence of DOMA, not clear that states would have to give FF&C, because always been "public policy" common law exception
5. Assorted other issues under EP
a. Parental Rights
i. Michael H. v. Gerald D. – 1989 (1371)
A) Carole D married to Gerald D. Has an affair with Michael H, who sires Victoria. Carole D returns to Gerald D.  They rebuff Michael H's attempts to continue relationship with Victoria. Both Michael H and Victoria sue under DPC.
1) CA statute – Cal Evid Code 621 – child of married couple presumed to be child of that marriage, unless paternity is established elsewhere within TWO YEARS of birth.
a) Unless man is impotent, or they weren’t living together at time of conception.
B) SCALIA Plurality (4, except for footnote f)
1) Procedural Due Process claim

a) M wants a hearing to challenge the CA statute, which creates IRREBUTABLE presumption.
b) SCALIA – this is CA substantive law, not procedural law.

i) Irrefutable presumption  makes it substantive.

c) Fifth vote here – STEVENS.

2) Substantive Due Process claim

a) What right is M claiming?  - maintain SOME relationship with biological child?

b) LEVEL OF ABSTRACTION – Footnote 6 (NOT majority of Court)

i) CITED OFTEN.

ii) Use narrowest, most specific level of abstraction for which there’s  meaningful history. 

iii) If history SUPPORTS, more likely to be SDP right. If NOT, less likely to be SDP right.

iv) BUT Lawrence – says history is NOT dispositive.  Gave support to idea that framers INTENTIONALLY left this at a higher level of abstraction.  Trying to strike history from DP analysis.
c) Scalia – long history of saying – protect child from illegitimacy, and create peace for state and family.
i) THIS IS INCONSISTENT with GRISWOLD and ROE.

d) Issue of illegitimacy

i) Since 1977 – has been class that receives HS. CHILD has EP claim (but rejected because under CA law, she’s not illegitimate).

ii) That category is about protecting CHILDREN (since they have less control)

3) Equal Protection claim

C) STEVENS Concurrence
1) Don’t want to assume there’s no PDP right here, but IN THIS CASE, CA has provided enough procedure, because had two years to do it.

D) O’CONNOR Concurrence – doesn’t want to limit types of analysis ala footnote 6.
E) BRENNAN Dissent
1) Trying to say world is changing, have to understand that history on these issues has changed and is changing.
F) WHITE Dissent – because M is biological father, has liberty interest that cannot be denied w/o DP
1) Noteworthy that he has “demonstrated a sufficient commitment”

ii. Troxel v. Granville – 2000 (1386)

A) WA statute allowed any person to sue for visitation rights based on best interests of child. Paternal grandparents sued, and were ordered visitation rights greater than mother wanted.

B) O’CONNOR Plurality – 
1) AS APPLIED, WA statute violated mother’s FUNDAMENTAL RIGHT to make decision concerning parent rearing.
b. Appeals to Tradition
i. Balkin on what “appeals to tradition” do:
A) Not a check on majoritarianism, another form of majoritarianism

1) Just a method of legitimating disregard for unpopular practices or minority subcultures, particularly if tradition articulated at low level of generality.

B) Do not restrain judges from inserting their own values/preferences

1) See different things in same tradition, or different traditions in same history

2) Different views about which to preserve and which to abandon

C) Method of arguing about conflicting values – can be useful, but not determinative, because there’s an unstable and internally conflicted nature to tradition.
D) Actually appealing to contrasting narratives about growth and development of country and meaning of deepest commitments. 
1) Since there are multiple (infinite?) narratives about nation’s history, tradition can have no stable use in constitutional discourse.

ii. Cass Sunstein – difference in attitude towards history in DP and EP contexts

A) DP – reify/preserve history, backwards-looking.

B) EP – destablish history, forward-looking.

C) KY – not how we see it on the ground. DP also being used to disestablish.

c. Fundamental rights re: death
i. Cruzan v. Director, MO Dep’t of Health – 1990 (1569)
A) Court finds RIGHT (arguably in dicta) to REFUSE MEDICAL TREATMENT
ii. Washington v. Glucksberg – 1997 (1579)
A) WA banned physician-assisted suicide.
B) This is pre-Lawrence, but post-Griswold, Roe, Casey
C) REHNQUIST Majority – 

1) Rejects SDP challenge.

a) Fundamental right TEST
i) Deeply rooted in history and tradition AND implicit in concept of ordered liberty (non-chronological )
ii) Careful (narrow) description of liberty interest.

b) Application – 
i) Distinctive histories. Cruzan was consistent with law of torts (battery), etc. 

ii) Act/omission distinction – both distinguishes Cruzan and establishes different histories. Hippocratic Oath is about ACTS.
2) No HS, so applies rational basis review.

a) Rationales cited:

i) Unqualified interest in preservation of life.

ii) Protection of vulnerable groups (used to EXTEND DP rights, not LIMIT) 

iii) Slippery slope towards voluntary (and maybe involuntary) euthanasia

D) SOUTER Concurring
1) Substantial factual disagreement, and working out of alternative plans – dispositive of DP at the time

a) Experimentation please

iii. Vacco v. Quill – 1997 (1586)
A) Companion case to Glucksberg – NY’s law prohibited assisted suicide, P brought EP challenge to distinction between refusing medical treatment, and those who want assistance.

B) REHNQUIST Majority
1) When you refuse treatmen – die from underlying fatal disease/pathology

2) When you ingest lethal meds – die from the mes.

C) O’CONNOR Concurring – no generalized right to “commit suicide,” but doesn’t reach question of whether “mentally competent person who is experiencing great suffering has a constitutionally cognizable interest in controlling the circumstances of his/her imminent death.”

1) No legal barriers to obtaining PAIN medication to alleviate suffering

D) STEVENS Concurring – 
1) Agrees that state has compelling interest in preventing suicide bcs of depression/coercion

2) Distinction between state’s interest in citizen lives generally, and interest in terminally ill patient.

E) GINSBURG Concurring – goes with O’Connor (but only in the judgment)
F) BREYER Concurring – articulated state interests justify distinction

1) However, disagree with way Court formulates liberty interest
d. NEW EQUAL PROTECTION
i. Court is shutting down traditional EP

A) No more HS groups

B) No disparate impact claims

C) Restrictions on what C can do under Section 5

ii. BUT, Court doing work through LIBERTY door

A) Lawrence v. Texas (2003)

B) Tennessee v. Lane (2004) – Court holds that ADA can require states to build wheelchair access to US courthouse, over TN’s claim of sovereign immunity.
1) Board of Trustees of the University of Alabama v. Garrett (2001)
a) Restricted what Congress could do with ADA under 14.5, since people with disabilities don’t get HS under 14.1

2) STEVENS gets around this. This is DP, not EP. Not rights of individuals with disabilities, rights of everyone to access “halls of justice”
C) Though this is hardly new.

iii. Move from GROUP based analysis towards UNIVERSAL RHETORIC.

A) Lawrence – also one of the first cases citing to int’l law.

iv. Glucksberg – equality concerns can be brake as well as goad in considering boundaries of liberty

v. Hernandez v. New York – 1991
A) Jurors struck because they understood Spanish. Challenged as national origin discrimination.
B) Court ALLOWS. Not national origin discrimination – at most, language discrimination.

1) Do we WANT Spanish to be defined as essential part of Latino identity?

F. Legislative and Adjudicative Enforcement of the Fourteenth Amendment
1. Since 1964, the Court has heard several cases concerning the SCOPE of CONGRESSIONAL POWERS under 13th, 14th, and 15th Amend.

a. First Sections – Self-Executing

i. Prohibit certain practice even in the absence of implementing legislation

b. Enforcement provisions

i. If Congress wants to outlaw state law/private practice – what do courts do if 

A) Haven’t ruled on it OR

B) Have upheld its constitutionality.

ii. What does it mean to “enforce”?

A) Does Congress come up with its own understanding of 14.1 OR

B) Does it have the power to liberally enforce section 1 right as it has been interpreted by the Court?

2. Katzenbach v. Morgan – 1966 (576)
a. Congress passes Voting Rights Act, featuring provision 4(e), which allows Puerto Ricans to vote (even if they can’t read/write) if they completed sixth grade in PR.
b. BRENNAN Majority
i. UPHOLDS Congressional right to pass statute under 14.5

A) This is the high point of Congressional 14.5 powers. Ends with City of Boerne.

ii. Is it coming up with its own understandings or enforcing court decisions?

A) Brennan, footnote 10 – C can EXPAND rights, but can’t CONTRACT them.
1) Once Court has guaranteed right, Congress can’t take it away.  But Congress can “color broadly” or come up with its own interpretation that doesn’t flout earlier precedent.

iii. What 14.1 violation is this provision pegged to?
A) PRECEDENT – Lassiter v. Northampton Election Board – 1959 – SCOTUS held that NC English literacy requirement for voting did not violate the 14th amend. 

1) Court allows because it has no taint of discrimination.  PREVIOUSLY, they had required people to read AND EXPLAIN a constitutional provision – too discretionary.

2) NOT motivated by racial animus.

B) If these literacy requirements don’t violate EP, how can C say it’s enforcing 14.1 by knocking them out?

C) Only way around this – Congress enforcing its OWN interpretation of 14.1. (MODEL ONE)
1) OR, you could say that Court defines 14.1, but Congress can sweep beyond facial 14.1 violations with “necessary and proper” clause as limit on its 14.5 ambit.

a) Argue that talking about national origin discrimination – gets SS.

b) In enacting 4(e), Congress is using N&P to protect 14.1 right not to be discriminated against on basis of nat’l origin. (MODEL TWO)
i) Distinguish Lassiter – dealt with RACE but not NAT’L ORIGIN

D) BRENNAN – if brought this as 14.1 claim, might be upheld/might be struck.

1) That’s not the question.

2) Congress has ACTED, under N&P.

iv. KENNEDY, in City of Boerne, will say that HERE – Congress was enforcing court decisions, not its own interpretation.
3. Run up to City of Boerne v. Flores
a. Sherbert v. Verner – 1963. CT denied unemployment benefits to Sherbert because she turned down job, but did it for religious reasons.

b. Wisconsin v. Yoder – 1972. WI requires Amish to send their kids to public school until particular age. Religious reason to pull them out earlier. 
i. Court EVALUATING religion – self-supporting, sturdy, etc.

c. Court accommodating religious minorities from general statutes because doesn’t recognize great pluralities in religion.
i. STANDARD: “substantial burden placed on your free exercise, government has to produce compelling interest” – close to STRICT SCRUTINY.

d. Employment Division v. Smith – 1990. 

i. Washington v. Davis translated from EP to FE context.

ii. two individuals want to smoke peyote for religious reasons.  Want to be exempted from statutes that make peyote illegal.

iii. SCALIA – our nation is too cosmopolitan to make all these exceptions.

A) Disparate IMPACT on particular group is not enough.

B) Didn’t overrule Sherbert or Yoder – distinguished

iv. O’CONNOR – free exercise means ACTS.  Shouldn’t be using disparate impact analysis – should be analyzed by how it impinges CONDUCT.

A) The big difference between the FIRST and FOURTEENTH amendment.

e. Religious Freedom Restoration Act – 1993.
i. Enacted in response to Smith.

A) Try to restore “compelling interest” test in FE cases.

ii. Under Ratchet footnote – can C do this? 
A) They didn’t technically overrule Sherbert and Yoder, but seen as effectively wiping out the accommodations they granted.

4. City of Boerne v. Flores – 1997 (629)
a. Local zoning authorities denied church a building permit. Church challenged under RFRA, and constitutionality of its passage was questioned
b. KENNEDY Majority
i. Has to confront Katzenbach v. Morgan – does two things:

A) Embraces model that says Congress just enforces Court interpretations of 14.1

B) Substitutes “congruent and proportional” for “necessary and proper”

1) SHORTER leash than N&P

a) Free of McCulloch N&P gloss.

2) C&P to VIOLATIONS OF 14.1 RIGHTS as defined by COURT (SCOTUS)
a) Congress – DOCUMENT 14.1 rights violations

ii. RFRA not C&P to rule that has been REPUDIATED.
c. ANOTHER Rehnquist Revolution CONSTRAINT on Congressional Power.

5. United States v. Morrison – 2000 (643)
a. Congress enacts VAWA – gives victims of gender-motivated violence a private cause of action against their assailants.

i. Enacted under Commerce Clause AND 14.5.

b. REHNQUIST Majority – strikes both bases for the act
i. Commerce Clause Test:

A) Channels

B) Instrumentalities

C) “Substantially Affects”

1) Economic in nature (not economic, about violence towards women)
2) Jurisdictional element (VAWA enacted before Lopez?)
3) Congressional findings (not determinative)
4) Link to interstate commerce (NO LINK)
a) Link asserted here: violence against women, they can’t work, less productive as economic citizens.

ii. Section 14.5 Test: “Congruence and proportionality” to section 1 violations.

A) EP runs only against STATE actors. Here, none of the rights violators were STATES, but private actors.
1) The ugly head of the Civil Rights Cases
6. Boerne’s bite WORST in Sovereign Immunity Cases (where Congress CAN’T use Commerce Clause)
a. History of SI
i. Stems from common law

ii. Chisholm v. Georgia (1793) – SCOTUS interpreted Article III to let citizens of SC sue GA.

iii. ELEVENTH AMENDMENT – overturns Chisholm
A) “The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by CITIZENS of another state, or by Citizens of subjects of any foreign state”
iv. EMBARASSINGLY bad doctrine

A) “by citizens of another state”

1) Hans v. Louisiana (1890). Reads 11th amendment to prohibit suits against a state by one of its OWN citizens.

a) Otherwise, courts would be discriminating against out-of-staters.

B) “to any suit in law or equity”
1) Ex Parte Young (1908).  Permits citizens to sue for INJUNCTIVE relief. Allows EQUITY.

2) Edelman v. Jordan (1974). Confirms citizens can’t sue for damages paid out of state treasury.  No LAW.

C) “judicial power of the United States”
1) Alden v. Maine (1999). Court found citizen barred from bringing federal damages suit in federal court could NOT bring that suit in state court.
D) INTENTIONALIST and STRUCTURAL grounds winning over TEXTUAL.

b. Boerne meets the Eleventh Amendment

i. Seminole Tribe v. Florida (1996)
A) Court CANNOT abrogate sovereign immunity through any of its Article I powers.

B) Can ONLY abrogate IF:

1) State waives immunity OR

2) Congress expresses CLEAR INTENT to abrogate AND takes proper action pursuant to post-Eleventh Amendment power. 

C) Basically – 11th amendment was passed with existing enumerated rights in mind.   Gave sovereign immunity from ALL of those congressional rights.

1) Post-11th – rights given KNOWING about state/federal balance.

a) THOSE can be used against the states (they were supposed to).
7. Case study re: Disabilities

a. City of Cleburne, Texas v. Cleburne Living Center – 1985 (1327)
i. City requires special use permit to construct hospital for “insane/feeble minded.”  They deny CLC a permit for a group home. Center sues under EP.

ii. WHITE Majority

A) Applies “rational basis with bite” – strikes permit requirement (AS APPLIED)

B) REJECTS HS for individuals with disabilities

1) Applies Bowen v. Gilliard three-part test

a) History of discrimination – while there has been a history, recently there’s been legislative action

b) Political powerlessness – Rehabilitation Act has been passed (no ADA yet).
i) National and state responses to their plight.

ii) THIS is in tension with Frontiero
c) Immutability of characteristics

2) Really, concerned about “slippery slope” (as usual)

C) Applies rational basis, but strikes it down

1) Four rationales put forth

a) Negative attitude of surrounding property owners

i) Palmore v. Sidoti (1983) – can’t FORBID private prejudices under EP, but can’t give them effect as a ground for state action.
b) Fear of harassment by students at nearby school

i) Can’t grant third party prejudice the status of being used as a gov’t rationale
c) Fear that house was located on flood plain

i) The elderly are allowed to build here

d) Fear about # of occupants

i) Underinclusive – don’t this fear re: apartment buildings

iii. MARSHALL Concurrence and Dissent

A) This is a departure from the Williamson standard.

1) Not applying rational basis correctly. Not using imagination.

a) Under rational basis, the underinclusiveness is NOT a problem. Fine to work in small steps.

B) Wants to have more of a sliding scale – balance gov’t interest with means.

C) Wants majority to be HONEST about test.

D) And why are we doing this “as applied”? – hadn’t happened before, hasn’t happened since.

iv. Things that distinguish RB from RBWB

A) Use imagination or just look at stated rationale

B) Idea of ANIMUS towards subordinated groups.

b. Board of Trustees of Univ. of Alabama v. Garrett – 2001 (1335)
i. Employers bring suit under ADA Title I for $ damages – can’t discriminate as employer unless you make “reasonable accommodation”
ii. ADA uses BOTH Commerce Clause and 14.5.  need Commerce Clause to get to private actors!

A) BUT, if commerce clause falls out bcs of sovereign immunity, no monetary damages for disability with public employer

B) This fails only a little bit. Morrison failed under both Commerce Clause and 14.5

C) INJUNCTION would have been fine.

iii. Applies Seminole Tribe – congress can abrogate 11th amendment IF
A) Unequivocally intends to do so AND

B) Acts pursuant to valid (post-11th amend.) grant of constitutional authority 

1) Here, 14.5, obviously okay.

C) THEN – evaluate whether C&P is violation of right!

iv. Cleburne has defined Section 1 to only be RATIONAL BASIS
A) Likely to be less violations, so C&P Power is concomitantly constrained.

1) Not necessarily true. Have IS for sex-based discrim.  But states have learned not to discriminate, so less violations. That would make C&P small.

2) Doesn’t follow that higher level of scrutiny means more violations.

v. Three reasons why not that many section 1 violations:

A) Inquiry into unconstitutional discrimination – STATES only, not units of local government

1) WEIRD counterexample for intratextualism.

2) EP purposes – no distinction between state AS state, and any gov’t actor.

B) Severs Title I (employment) from Title II (services, programs, or activities of a public entity)

C) Not all disparate treatment on basis of disability are Sec. 1 violations, because Cleburne recognizes that their might be rational reasons to discriminate against individuals with disabilities.

D) WHITTLING section 1, smaller and smaller 14.5 powers.

c. Tennessee v. Lane – 2004 
i. Paraplegics sue after being unable to gain access to TN courthouses.

ii. Why does Garrett not preclude Lane?

iii. Court holds that ADA can require states to build wheelchair access to US courthouse, over TN’s claim of sovereign immunity.

A) STEVENS gets around this. This is DP, not EP. Not rights of individuals with disabilities, rights of everyone to access “halls of justice”

1) This is a access to courts case

a) Griffin v. Illinois – if have to pay for stenographic transcript in order to appeal, but can’t afford it?  State will pay for it.

B) Also finds that Congress VALIDLY abrogated SI under Title II

d. Nevada Dep’t of Human Resources v. Hibbs – 2003 (1305)
i. Ps sue NV for $ under Family and Medical Leave Act of 1993.
A) NV asserts sovereign immunity, but Court decides Congress abrogated SI.
ii. Gender-based classifications, so assume – higher level of scrutiny, higher # of violations

A) This doesn’t ACTUALLY follow (see above)

iii. What harms did FMLA seek to remedy?
A) Disparate treatment on basis of sex by state actors - 15 states give women up to one year, only 4 provide men with same

1) Disfavors men (like Craig v. Boren (can't drink near beer), or Hogan (can't enter nursing school))

B) Disparate treatment on basis of sex by state employers - avoid hiring women for fear they'll take leave

C) Disparate treatment on basis of sex by private employers - men discriminated against

1) Keeps saying ONLY state action counts for counting up EP violations. Told us this in section 1 AND section 5 context. Would expect him to dissent vigorously and say take all the private sector stuff off the table. To his credit - he distinguishes. But why is it there at all?

D) Disparate impact on women of workplace policies designed for workers without caretaking provisions

1) Weirdly Katzenbach v. Morgan - congress gets to determine constitutional meaning

iv. What about C&P?
A) FMLA gives “substantive entitlement” w/o regard to sex – is it really C&P to violations of sex-based discrimination?

Robust Judicial Review

· Fundamental right or quasi-fundamental right

· Recognized as either (only get SS if FUNDAMENTAL)
· Right of privacy

· Marriage (Loving)
· Contraception (Griswold; Eisenstadt)
· Abortion (Roe; Casey)
· Read obscene material (Stanley v. Georgia)
· Keep extended family together

· Parents to control children (Troxel)
· Intimate sexual conduct (Lawrence)
· Right to vote

· Right to travel (Aptheker)
· Right to refuse medical treatment (Cruzan)
· Test for fundamental right

· Deeply rooted in nation’s traditions and history (or at least, you must rebut the claim that it’s NOT deeply rooted) OR

· Implicit in the concept of liberty

· In Glucksberg – Rehnquist says BOTH

· Lawrence – supersedes this? Good argument.

· Do quasi-fundamental rights get “undue burden” or “RBWB”?

· Strict scrutiny categories

· Strict (genesis = Korematsu, but seen as aberrant; really starts in Loving)
· Intermediate

· With bite

· State laws which facially discriminate against other states “statute must further an important, non-economic state interest (END) AND there must be no reasonable nondiscriminatory alternatives (MEANS)”

Canon Formation in Constitutional Law


Rupture and Continuity

· Rupture – if it’s an important decision, even if it’s terribly written, we have to read it.

· Continuity – We canonize an idea that someone captures well, even if it didn’t have force of law at the time it was articulated.  Carolene Products footnote, Youngstown concurrence.

· These writers might be more free.

· Without the weight of authority, appeal to future generations.  Can be idealistic or utoptian, rather than the product of barter and compromise.

· When far away from attaining rights, can be more utopian in vision of world (gay rights advocates – used to say – shut down marriage altogether). 

Force/Fancy Dynamic

· Harlan’s Plessy dissent (kinda)

· Carolene Products footnote

· Youngstown concurrence

· Brown – divorcing remedy from right.
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