Table of Contents

1. Justiciability – Is there anything keeping the Court from hearing the case?

A. Standing

B. Mootness/Ripeness

C. Political Question Doctrine
2. Constitutional Authority – Does the Congress/President have the power to enact the law?
A. Bases for Congressional Regulation
1. Regulating private or state action

a. Enumerated powers (Art. I, § 8), including:



i. Commerce Clause **FLOW CHART**


ii. Spending Power


iii. Treaty Power

b. 13th Amemdment
2. Regulating state action ONLY


a. Section V

B. Limitations on Regulation

1. Limitations on Congress’ power to regulate


a. Federalism Limits

i. Traditional state areas of regulation (National League of Cities ( OVTND but same idea found in New York & other cases) 

ii. Natural Limits (Garcia)



iii. Anti-Commandeering Principle


b. Separation of Powers Limits




i. Bicameralism/Presentment (Legislative Veto)




ii. Exercising executive/judicial power (Chadha concurrence)



iii. Accountability (Mistretta)

2. Limitations on President’s actions



a. Separation of Powers Limits




i. Can’t exercise legislative power (Emergency Powers; Youngstown)




ii. Detention Powers


3. Limitations on states’ power to regulate



a. Federalism limit – Dormant Commerce Clause
3. Constitutional Problem – Is the law in conflict with the Constitution? 

A. Equal Protection Clause **FLOW CHART**


1. 14th Amendment (Historical/Current)


2. Rational Basis Scrutiny


3. Suspect Classifications & Strict Scrutiny


4. Affirmative Action


5. Gender


6. Discriminatory Purpose: Intent v Effect


B. Due Process Clause (Constitutional Liberty)



1. Incorporation



2. Procedural Due Process



3.  Substantive Due Process

4. Judicial Review

A. Will decision unleash Countermajoritarian sentiment?


B. Who will be bound by the decision?


C. Possibility of making/enforcing decision (5 circles of constraint)


D. Backlash, Stickiness, Change over Time – Will this process work in this instance?

I. Justiciability

A. Standing
Doctrine
· Litigants must assert their own legal rights rather than seek to adjudicate or define the rights of others

Analysis 

· Injury model – P must show

· (1)  Injury – Must be “distinct & palpable” not “abstract or conjectural” harm to P’s legal rights

· (2) Causation – Injury caused by D

· (3) Redressability
Policy Considerations – [Why no advisory opinions? Why standing is necessary?]
· Pro: Adversary system & concrete stake in outcome ( zealous advocacy; Need facts/context; Sep of powers
· Con: SC still issues advisory opinions sometimes (eg Marbury); Court uses to get around deciding cases
Cases

· Giles v Harris (1903) FS110: No standing for blacks asking (1) to be added to Ala voter rolls; (2) Ala voting system to be declared unconstitutional b/c no proper method for redress & political question doc
· Allen v Wright (1984) BB: No standing for parents of black children where IRS giving tax exemption to discriminatory private schools b/c no redressability (link b/w injury & IRS too tenuous) & separation of powers (Court doesn’t want to order IRS/exec branch to change its policy)
B. Mootness/Ripeness
Doctrine

· Ripeness – Matter must be ripe for judicial action

· Mootness – No standing where window for personal redressability has passed

· Exception for: students, prisoners, abortion, etc (cases “capable of redress yet evading review”)

C. Political Questions Doctrine
Doctrine
· When is it applied?
· When Court wants to leave issue to political branch BUT weakened by Baker & rarely used

· Still used for political gerrymandering (challenges to electoral redistricting under the EPC) (Vieth)
· 6 factors to consider (Baker v Carr, 1962)

· A textually demonstrable constitutional commitment of the issue to a coordinate political dept

· A lack of judicially discoverable & manageable standards for resolving it

· Impossiblty of deciding w/o an initial policy determination of a kind clearly for nonjudicial discretion

· The impossibility of a court’s undertaking independent resolution w/o expressing lack of the respect due coordinate branches of government

· An unusual need for unquestioning adherence to a political decision already made

· The potentiality of embarrassment from multifarious pronouncements by various departs on one ?

· 3 Sets of Reasons for Judicial Abdication (derived from 6 factors above)
· Jurisdictional reasons (Powell)

· Constitutionalist reasons – Where clear doctrinal rules capable of principled exposition unavailable, abdication may be appropriate b/c const principles cant be cleanly implemented in a “judicially manageable” way w/o proper “legal” tests
· Prudentialist reasons – Caution b/c judges less polit accountable than other branches & often asked to act after imp & hard to reverse decisions already made by other branches  (Coleman; Nixon)
Cases

· Vieth (2004): Court refers to lack of judicially discoverable and manageable standards in dealing with political gerrymandering; Court avoiding question b/c cannot all agree on single rule
· Powell v McCormack (1969): Court w/o power to consider whether Cong’man qualified for office except by his age, residency & citizenship b/c Constitution dsnt give Court adjudicatory power to add own qualfcatns
· Coleman v Miller (1939): Judges declined to declare 14yr old const amend on child labor dead b/c political issue for Cong to resolve (Court had prev ruled agnst child labor restrict so looks bad & hard to draw line)
· Nixon v US (1993): Fed judge challenged impeachment, argued Sen proceedings violated Impeachment Clause b/c only some of Senate was present; Court held non-justiciable b/c Const gave all impeachment questions to Senate & no discoverable standards for judicial review of impeachment proceedings
II. Bases for Congressional Regulation
A. Commerce Clause
Doctrine

· Commerce Clause (Art I, Sec 8, Cl 3): “Congress shall have the power to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes”
Analysis ***FLOW CHART***
· Economic statute (Valid exercise of the Commerce Clause power?)
· Congress can regulate the channels (Champion; highways, rivers, air traffic, railroad tracks, hotels) and instrumentalities (Heart of Atlanta; people, employees, machines, trains, things used carrying out commerce, so Congress ) of IC (Note: No rational basis needed) 
· Congress can also regulate anything that has a “substantial effect” on IC (NlRB v. J&L Steel, Wickard, Darby, Civil Rights cases, Raich), alone or in the aggregate (Wickard)
· Rational Basis Test – Court requires rational basis but will defer to Congress, req only minimal rational basis (Heart of Atlanta Motel, other Civil Rights cases)
· Valid rational basis includes: externality problem, necessary for public good, coordination b/w states is needed, avoid race to the bottom, fight factionalism
· Civil Rights Cases 

· 2 Part Analysis
· (1) Is the business/industry itself part of IC such that it can be regulated under the CC (instrumentalities/channels/substantial effect)?

· (2) Could Congress rationally have concluded that the regulated activity (eg segregation) has substantial enough econ consequences that it affects IC?

· Note: Congress gives broad deference under rational basis to Cong findings here

· Regulation can’t be pre-textual or constitutionally prohibited (McCulloch)
· Non-economic statutes (Valid exercise of the Commerce Clause power?) (Lopez, Morrison, Raich)
· Factors to consider

· Part of a larger federal economic regulatory scheme? (Lopez vs Raich)
· Jurisdictional Hook  (must prove if item traveled through IC?) (Lopez dicta)

· BUT note that if all that is required is for a person to cross a state line, then it seems like a pre-text (only need to say the words “interstate commerce”)
· Is the item fungible (yes ( economic & ok to reg like Raich; no ( non-economic)

· Traditional area of state regulation? (eg education, family law, crim law) (Lopez)

· VS ok to regulate areas traditionally controlled by fed (eg drugs in Raich)
· Effect cannot be inferential – Congress must explicitly show why impacts economy (Fman)
· Purpose of regulation (protect children/women VS control national economy)

· Many reasonable choices (eg educational curriculum) VS uniform national std better (drugs)
· ( Policy…
Policy Considerations

· When/why is it better to have the federal government regulate something?
· Fight factionalism at the local/state level (this protects minority groups)
· When there is an externality problem, spreads externalities fairly and ensures action

· Externalities can be both positive (e.g., parks, national defense) and negative (pollution)

· Risk of “race to the bottom”  (e.g., child labor)

· When coordination between states is otherwise necessary

· Not distinction b/w national problems and problems that need a federal solution

· When it is necessary for the public good (e.g., regulating vice)
· When/why is it better to have states regulate something?

· Participation – People care more & participate more locally, easier to muster local consensus 

· Accountability – States are closer to people, more in touch w/ their needs/preferences

· Laboratories for Experimentation – Local variety spurs innovation

· Liberty – Always err towards giving people freedom to make own choices

· Welfare Maximization – Individualized policies for each state ( more happy people in each state ( more happy people overall; unhappy people can always move to a different state 

Cases
· McCulloch v Maryland (1819): Regulations based on CC ok unless prohibited or pretextual
· Gibbons v Ogden (1824): Ok to regulate interstate commerce; not ok to regulate intrastate commerce

· *US v EC Knight (1895): Manufacturing not commerce; Intrastate monopoly ok

· Champion v Ames (1903): Ok to regulate transport of lottery tix b/c tix have value & ok to regulate channel
· *Hammer v Dagenhart (1918): Only ok to regulate goods that are harmful in and of themselves

· *Carter v Carter Coal Co(1935): Mining is production & production  isn’t commerce

· *Schechter Poultry Corp v US (1935): Local retail sales not interstate commerce if purely intrastate

· NLRB v J&L Steel (1937): Activities w/ “close & substantial” relationship to/effect on IC; collective bgng
· US v Darby (1941): Indirect effects on IC ok to regulate; wages/hours
· Wickard v Filburn (1942): Alone/aggregate
· Heart of Atlanta Motel v US (1964): Rational basis b/c racial discrimination in motels affect IC 
· Katzenbach v McClung (1964): Rational basis b/c racial discrimination in restaurants affects IC

· Daniel v Paul (1969): Rational basis b/c racial discrimination in amusement parks affects IC

· Perez v US (1971): Ok to regulate purely intrastate activity if it has a substantial effect (alone or aggregate) on interstate commerce (eg loan sharking)
· US v Lopez (1995): Noneconomic statute must articulate rational basis & include jurisdictional hook
· US v Morrison (2000): Noneconomic statute cant aggregate
· Raich v Gonzalez (2005): Drugs ok b/c part of larger federal economic regulatory scheme
B. Other Bases for Congressional Regulation
· Alternatives to the Commerce Clause as a basis for federal regulation

· Spending power (Art.1,§8, cl.1) (Dole)

· Congress may spend for the “general welfare” outside of its enumerated powers

· E.g., early bill funding “internal improvements” to roads & canals throughout US; justified b/c incr interstate communication & commerce; passed but Madison vetoed

· Policy: Slippery slope (all children must do 7am calisthenics); Legislators love voting for “apple pie” legislation but not always best solution (sometimes localized plans are better suited, more creative; Congress underfunds b/c raising taxes unpop) 
· It can also establish conditions relating to the expenditure of federal funds

· E.g., mntry incentives for states to pass laws or attach cndtns to states rcpt of funds

· Limits on Spending Power (4 from Dole + 1 from Fman)

· Must be in pursuit of “General welfare” ( Court defers to Congress on this
· Conditions must be explicit so as to be understandable

· Conditions must relate to the federal interest in the project or program

· Otherwise bad b/c: more fed spending( higher fed taxes; undermines fiscal independence of states & makes them more dependent on fed handouts

· Can’t be an independent constitutional bar (e.g., order states to violate free speech)
· Fman: Can’t be coercive – BUT how to define coercive (5% of funding? 6%?)
· Treaty Power (Missouri)

· 13th Amendment
· Can regulate govts & private individuals to outlaw slavery and/or things that “enhance the badges & incidences of slavery” (eg discrimination in making of contracts)

· Section 5 of the 14th Amendment (Katzenbach; Boerne) (ONLY APPLIES TO STATE ACTION
· Analysis for remedial legislation under § 5
· What is the constitutional violation Congress trying to remedy?

· ( EPC & SDP analysis

· If yes, then is congruent, BUT is it proportional? (do we know there is a problem in every state? If not, why are we regulating every state?)

· Civil Rights Cases (1883) held Congress had no power to regulate segregation under § 5 b/c applies to states not individuals

· Heart of Atlanta & Katzenbach v McClung (1964), Justices Black & Goldberg implied that Cong had power to prohibit discrim in privately-owned public accommodation under § 5

· Katzenbach (1966) – Court approved use of § 5 to provide remedy over/above the right
· Boerne (1997) - § 5 remedy must be proportional w/ (= no more than necessary to fix the violation) and congruent to (= addressing the same problem) the right
· 2 Impacts of Proportional/Congruent Rule: Cong power provide remedy limited where: (1) Other basis doesn’t exist (eg Morrison); (2) Law enables action for monetary damages against state (eg in case of state employer w/ Age Discrim in Empl Act strike down) b/c no $ damages allowed under 11 Am (in fed or state court)
· 4 Problems with Proportional/Congruent Rule: (1) Hard to separate right/remedy (sometimes we want stronger remedies as prophylactic measures, eg Katzenbach v Morgan); (2) Unclear that proportionality/congruence works (record may lack evidence of discrim intent); (3) Just b/c Court is using rational basis dsnt mean Cong has to (if point of rational basis is Court defers to Cong then why stronger law a problem?), but perhaps Court wants state legislators to be able to regulate instead of Cong? ; (4) Separation of powers problem – 3 levels (§5 seems to give Cong explicit right to interpret for itself ; Court’s interp is floor not ceiling, so Cong can give MORE rights; Why can’t Congress interp entire Constitution for itself?)
Cases
· South Dakota v Dole (1987), FS5: Upheld Act withholding fed hwy funds from states not raising drinking age to 21 b/c w/in spending power b/c 21st Am not independent constitutional bar to this condition
Rule: Spending power cannot be used to induce State to engage in facially unconstitutional activities, but fine to use as incentive for indirect achievement of objectives which Congress cannot achieve directly; 

O’Connor Dissent (by Fman): NG b/c condition unrelated to construction/improvement of hwys (bad b/c: see reasons above) AND violates 21st (no prohibition) & 10th (reserve power) amendments
· Missouri v Holland (1920), 456: Upheld Migratory Bird Treaty Act b/c treaty power is not limited by enumerated powers (is ok b/c 2/3 of Senate needed to ratify treaty ( good check on factionalism)
· Katzenbach v Morgan (1966): Upheld provision of Voting Rights Act that forbade literacy tests for voting despite no “right to vote w/o literacy test” & despite rational basis b/c states were using to disenfranchise
· City of Boerne v Flores (1997), 629: Ovtn’d RFRA b/c remedy unproportional to remedial/preventive purpose ( redefines right to substantively change level of Const protection/scrutiny
C. Limitations on Congress’ Power to Regulate
Doctrine
· Natural limits inherent in the Constitution (Garcia)

· The political process ensures that laws which unduly burden the States will not be promulgated

· Senate equalizes states; electoral college gives states control over presidential selection; indirect election of Senators by state legislatures (prior to 17th amendment)

· BUT: Political process is insufficient b/c voters vote for things they want not federalism; MPs vote for laws that make them look good & are cheap & leave the expensive & dirty work to the states

· Anti-Commandeering Principle (New York, Printz)

· Cong can’t compel state leg to pass laws or state exec officials to execute tasks w/o viol 10th Am
· Rain analogy: Fed can rain on people, but can’t rain on States to get them to rain on people

· Note that it can commandeer the judicial machinery of the state under the Supremacy Clause

· Good b/c: Constitution already divided state/fed tasks for good reasons; state officials are busy w/ own tasks; commandeering erodes trust b/w people and local reps by undermining  accountability; implementing fed reg has financial expense

Cases

· Garcia v San Antonio MTA (1985), 653: Upheld application of Fair Labor Standards Act to SAMTA’s workers b/c: (1) Congress’s right to regulate via CC is limited by political process NOT 10th Am or Const; (2) FLSA applies uniformly to all employers incl SAMTA, therefore no violation of state sovereignty or Const NOTE: Was the high watermark of Court approval for Congressional regulation under the Commerce Clause

· New York v US (1992), 674: Invalidated take title provision of 1985 Act which required states to create disposal mech for low-level radioactive waste or else take title to waste b/c anti-commandeering principle
· Printz v US (1997), 693: Invalidated Brady Act requirement that local law enforcement officers conduct background checks on handgun buyers as interim measure until AG acts b/c anti-commandeering principle
D. Dormant Commerce Clause
Doctrine
· Absent fed action, state can pass regulatns about IC but cant “impermissibly trespass” on national interests
· Congress & judiciary are partners to police state commerce regulations for protectionism or inconsistency
· Tests
· Balancing Tests 
· Direct/Indirect (early 20 cent) – indirect burdens on commerce ok, direct burdens not ok
· Pike Test (1970) – Evenhanded regulation in support of legitimate local interest w/ only incidental effect on IC is ok unless burden on IC is excessive in relation to local benefits

· 3-prong test (1979) – (1) whether statute regulates even-handedly w/ only incidental effects on IC OR discriminates facially, in effect, or in purpose; (2) whether serves legit local purpose; (3) whether alt means could equally promote local purpose w/o discrim against IC

· Per Se Invalidity Test – Where state law overtly discriminates against out-of-state economic interests (eg tariff, quota, embargo) Court applies rebuttable presumption of invalidity (City of Phil)
· Market Participant Exception – When a state enters the market as a purchaser for end use of items in interstate commerce, it may restrict its trade to its own citizens or businesses w/in the state (Hughes II)
Analysis – Where there is a state law regulating IC in an area unregulated by federal statute…
· Does the law discriminate (YES if favors in-state interests at expense of out-state ones, facially, in purpose, in effect; NO if “regulates evenhandedly w/ only incidental effects on commerce”)?
· Yes ( Per se invalidity test (legit reason)? (usually struck down unless big burden on com eg RR ggs)
· No ( Unconstitutional

· Yes ( Market Participant exception

· Yes ( Constitutional

· No ( Can you achieve the same outcome by non-discriminatory means?
· Yes ( Unconstitutional

· No ( Constitutional

· No ( Pike test (laws usually upheld at this point unless no perceivable benefits, like mud flaps)
Policy Considerations
· Pro: Promotes free trade & national unity; prevents protectionism&discrimination (won’t be rejected internally by states so need national check); Congress can always simply pass a law to change a dormant CC ruling
· Con: Strange to have judiciary policing commerce law even as partner; Shaky textual fndtns (Scalia/Thomas)
Cases
· Wilson v Black-Bird Creek Marsh Co (1829), 179: State law authorizing dam upheld despite effect on IC b/c valid state interest in increasing property value of waterway residents plus no Cong act on point
· Pike (1970):AZ says pack all produce in AZ; cantaloupe packer must pay $200k for pack plant in AZ instead of ship to CA; court struck down b/c balance favored fruit packers not state interest in preserving fruit quality
· Hughes v Oklahoma (1979), 731: Ovtn’d OK law prohib minnows shipped out of state b/c three prong test
· City of Philadelphia v State of NJ (1978), FS38: Ov’tnd NJ statute prohibiting import of waste b/c economically protectionist measure (not health & safety reg) so violates per se invalidity test
· Hughes v Alexandria Scrap Corp (1976), 732: Upheld MD law that paid bounty to licensed scrap processors for the destruction of cars formerly titled in the state (designed to remove abandoned autos from state highways) b/c market participant exception ( emphasized form not effect of state activity
III. Separation of Powers

Doctrine
· Three branches

· Legislative branch has the general power to make the laws

· Executive branch has the specific power to execute the laws

· Judicial branch has the constitutional power to apply the laws

· Approaches

· Formalism – Is this w/in the category? Has the category been fulfilled? (e.g., Chadha majority)

· Based in words/concepts written in the Constitution

· Pro: Seemingly straightforward, creates regularity, easy to understand/prove

· Con: No flexibility to deal w/ irregular situations or change over time

· Functionalism – What is the purpose of sep of powers & is it being achieved? (eg White in Chadha)
· Is there undue aggrandizement/encroachment?

· Pro: Flexible, evolves w/ time
· Con: Can seem arbitrary, unpredictable

· Note that judges usually strike legislation down w/ formalism & uphold it w/ functionalism

· Rebecca Brown – focus always on individual liberty (problem when individual liberty isn’t at stake)
· Pildes & Isaacharoff –separation of parties not powers  (problem: only theoretical)
· Friedman/Ferejohn – Court should decide in way that is “deliberation forcing” (ie will make Cong decide – regulate or live with Court’s decision? ( gives ppl chance to weigh in through elected reps)
Policy Considerations

· Pro: Keeps tyranny in check (Founders) & protects individual rights/liberties b/c slows & checks all actions
· Con: Inefficient (takes longer to get everyone’s approval), Unclear (overlap b/w groups)

· Three goals of separation of powers/checks & balances

· Accountability – electoral accountability (leg & exec); branches expose each other (Morrison)
· Liberty – people who make laws don’t know who they will be enforced against; lots of checks on people who make laws (elections, presidential veto, judicial review) (Chadha)
· Rule of Law – [laws applied same to all] – laws are made, enforced, reviewed separately (Mistretta)
Cases
· Morrison v Olson (1988), 773: DID NOT READ (AG appointment of Independent Counsel upheld)
· INS v Chadha (1983), 796: House passed resltn denying deportee Chadha right to stay in US; Court ovtn’d b/c veto violated sep of powers b/c was legislative in effect but had no bicam or present (( formalist arg); 
Powell Concurrence: Veto was judicial so not ok, but other legislative vetoes are still ok
White Dissent: Not legislative b/c no change in Chadha’s status (was deportee, still deportee); Congress must be able to delegate in order to function, and veto allows more delegation (( functionalist argument)

· Mistretta v US (1989): Upheld use of sentencing matrix made by commission created by Act; Fman says no b/c sentencing deprives ppl of liberty, should be done by accountable reps otherwise violates sep of powers
A. The Legislative Veto
Doctrine
· Notes about Agencies

· Non-delegation Doctrine – Congress can’t give authority to agency w/o “intelligible principle” for the agency to base its regulations upon ( in reality, “intelligible principle” is usually very vague)

· Safeguards: sep of pwrs exists w/in agncies; rules govern agency due process; judicial review

· Alternatives to legislative veto

· Threaten agency funding (difficult b/c both houses & President must approve)

· Delegate specifically or not at all

· All agency decisions must clear bicameralism & presentment (would take a long time)

· Oversight hearings where agency heads must regularly explain their decision-making to Congress
Case
· INS v Chadha (1983), 796: House passed resltn denying deportee Chadha right to stay in US; Court ovtn’d b/c veto violated sep of powers b/c was legislative in effect but had no bicam or present (( formalist arg); 

Powell Concurrence: Veto was judicial so not ok, but other legislative vetoes are still ok
White Dissent: Not legislative b/c no change in Chadha’s status (was deportee, still deportee); Congress must be able to delegate in order to function, and veto allows more delegation (( functionalist argument)

B. Emergency Powers
Analysis – Are emergency power warranted?
· Can they be justified by an enumerated power (or combination thereof)?
· E.g., commander-in-chief, “take care” clause, exec power to do exec things

· Historical parallel – have others done the same in the past?
· Is there Congressional authorization? ( Jackson/Youngstown categories

· Cat 1, Cong explctly auth action ( Pres has power to Const limit, can do anything govt can do

· Cat 3, Cong explicitly prohibits action ( Pres can only do solely exec functions

· Cat 2, Cong doesn’t say ( “twilight zone”, Pres has cat 3 powers PLUS Until Cong stops him to the limit that Cong could authorize (Jackson)?  If does it for long enough (exec acquiescence - Frankfrtr)?
Policy Considerations

· Pro: Exec is fastest moving branch – sometimes the nation needs to act quickly, speak w/ one voice
· Con: Authorization exists beholder’s eye; Allowing pres to just do things & Cong authorizes after distorts Cong motives b/c easier to let Pres float idea first (then they approve & get credit or censure & get credit)
Case
· Youngstown Sheet & Tube Co v Sawyer (1952), 823: Ov’tnd Truman exec order authorizing seizure of steel mills to ensure continued operation during Korean War b/c is Cat 3 situation & no indvd. basis in Constitution
C. Detention Powers
Doctrine
· Authorization for Use of Military Force (AUMF)
· Pres can “use all necessary and appropriate force against those nations, orgs, or persons he determines planned, authorized, committed or aided the terrorist attacks” or “harbored such orgs or persons” w/ purpose to “prevent any future acts of intl terrorism against the US by such nations, orgs or persons”
· Law of War – Exec has power to detain people who would otherwise be taking up arms against the nation
Analysis
· Factors to consider: Citzn or alien? In or outside US? Const rights accorded or not? Mil tribunal or detention?
Cases
· Ex Parte Milligan (1866), 287: Ov’tnd convictions (5-4) by military tribunal of US war critic b/c: (5) Martial law can never exist where Art III courts are open; (4) Cong didn’t authorize military commiss. in this instance
Rule: A US citizen caught in an area where Art III courts are open must be tried in those courts, not in mil trib
· Ex Parte Quirin (1942), 872: Upheld death stnce for US citizen sentenced by mil trib auth by FDR exec order b/c auth by Art15 of Articles of War (Cong said mil tribs have jurisdiction to try offenses against law of war)
Rule: It’s ok to try a US citizen by a military tribunal as long as he’s an unlawful enemy combatant
· Rumsfeld v Padilla(2004), 863: Dismissed habeas petition from US citizen Padilla b/c should have been filed in SC, not NY; Stevens Dissent: access to counsel is required; incommunicado detention for “months” not ok
· Hamdi v Rumsfeld (2004), 841: Ordered release of US citizen held incommunicado for 2 yrs as “enemy combatant” b/c “some evidence” standards provides insufficient procedural protections to detainees; govt should establish special tribunal courts (need more than “some evidence”, less than criminal standard)
O’Connor: AUMF + law of war authorizes govt to detain Hamdi indefinitely (Youngstown 1)
Souter: Non-Detention Act prohibits Hamdi’s detention unless Gen conv is followed (Youngstown 3)
Thomas: Detention is authorized by AUMF; also ok under pres independent exec powers (Youngstown 1;3)

Scalia: Detention auth b/c Cong can suspend habeas corpus under Suspension Clause
· Rasul v Bush (2004): Court held that aliens detained in Guantanamo were entitled to habeas corpus b/c Guantanamo is w/in exclusive control of US and therefore is on US soil (( Pres established special courts to sort through Guantanamo detainees & military tribunals to try them; Congress passed Detainee Treatment Act, which prohibited torture, suspended habeas corpus & set up limited appeals to the DC Circuit)
· Subsequent Events: Hamdan (Court took jsdctn in violation of DTA & relied on Geneva Conv & Unfrm Code of Mil Just to invalidate mil tribs) ( Military Commissions Act (stripped Court’s jurisdiction again, accorded few more rights for mil tribs, barred torture a bit more) ( Boumediene v Bush (heard Dec ‘07)
IV. Equal Protection Clause

A. 14th Amendment (Historical & Current Situation)
Doctrine
· Amend 14, § 1: “No State shall make or enforce any law which shall abridge the privileges or immunities or citizens of the US; nor shall any State deprive any person or life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
· Supporters said covered only legal/prop rights (make/enforce Ks, sue/be party to suit, give evidence, inherit, purchase/lease/sell/hold real/personal property, access laws/proceedings for security of person/ property) NOT other “political” rights (voting, intermarriage, desegregation of schools etc)

· State Action Requirement (Civil Rights Cases)
· Amend 14 proscribes discrimination by states (govts) NOT by individuals
· Pro: Preserves federalism and zone for private conduct
· Con: Left blacks at the mercy of corps & individuals wielding power under the states (Harlan dissent)
· Action/Inaction Distinction
· Inaction = State Action when state fails to sufficiently protect 14th amendment rights (at this point, fed govt can step in & regulate)

· NOTE: Fman likes this, fed action ONLY if states fail, e.g. Morrison (violence against women)

· But this line is sensitive – don’t want to make it easy for state to step in and regulate us

· E.g., DeShaney v Winnebago County (1989) – court refused to blame state for not taking abused boy from father’s home before serious beating occurred (inaction did not rise to the level of state action) despite fact that state was already monitoring boy

· State has been held liable in other instances for failing to properly train its agents

· Private Group Action

· States/Fed statutes can regulate discriminatory behavior by private actors 

· EXCEPT statutes can’t violate constitutional prohibitions (e.g., free speech)

· If state tries to force a private group to open its membership, group can claim rights violation
· Legal success seems to depend on whether group can show that their message would be violated (unacceptably altered) if excluded person/group was forcibly included

· Shelley v Kraemer (1948): Court forbade a racially-discriminatory covenant in a housing project

· Covenant was ok until they asked the state to enforce it b/c when state steps in to enforce a private right, it becomes state action & this action was discriminatory
· BUT note this has not been applied outside racially-discriminatory covenant context b/c people must be able to access state help w/o violating 14th amendment

· E.g., Fman dinner party for men only – women storm party – police must be able to help Fman keep them away w/o violating 14th amendment; BUT  we can distinguish b/w covenant (private contract) and party (crim trespass) enforcement?

· Entanglement Doctrine – if the govt owns a building and leases it to a restaurant, then the restaurant can’t discriminate b/c the govt is entangled w/ the restaurant BUT if the restaurant gets a liquor license, they can still discriminate b/c having a license doesn’t make you entangled w/ the state

· How to draw this line – amount of review (highly regulated day care center is entangled?), amount of profit state is making off of you (renting you space vs taking a drivers license fee), directness of management (if they are your landlord, they manage you directly, but not if you’re getting a liquor license from them); all we know is – if it’s govt property yes, if not who knows?

Cases
· Slaughterhouse Cases(1873),320: Denied EPC suit of LA butchers disadvantaged by state-created monopoly b/c: (1) does not deprive butchers of right to work; (2) is w/in police power; (3) EPC about race not butchers
[made distinc b/w US/state citizenship ( wiped out priv/immun ( procedural/substantive due process split]
· Civil Rights Cases (1883), 373: Denied various suits seeking desegregation b/c §§1&2 of 1875 Civ Rts Act (prohibited discrim in pub accom–inns, transport, restaurants) unconstitutional b/c (1) 14th amend State Action Requirement; 13th amend cover private action but only when creating “badge/incident of slavery”
B. Rational Basis Scrutiny
Analysis – Rational Basis Test (test for “minimum rationality”) 
· (1) Identify purpose of law; (2) Identify classification made by law; (3) Ask questions…
· (1) Is the legislative goal legitimate?; (2) Is there rational connection b/w the purpose of the law & the classification being made (even if very tenuous)?
· Legislature need not articulate rational basis itself – if court can imagine it, then is sufficient
Policy Considerations

· Allows Court to keep check out for unfair/improperly discriminatory laws (over- or under-inclusive)
· Allows for necessary classification/discrimination AND keeps court from striking down too many laws
Cases
· Railway Express Agency v NY (1949), 523: NYC forbade ads on vehicles except for own company; Court upheld b/c rational basis exists (decrease driver distraction) even though self-ads still allowed
· NYC Transit Authority v Beazer (1979), FS84: Upheld exclusion of methadone users from TA jobs even though many were employable b/c serves general objectives of safety & efficiency; just b/c rational reason wasn’t as applicable for a subset of the class doesn’t invalidate the classification or the rational reason overall; Dissent: Is easy to separate  employable/unemployable methadone users ( over-inclusiveness not justified
· Nordlinger v Hahn (1992), 523: Rational basis upheld CA economic regulation that  pegged state property taxes to initial purchase  price rather than current market value despite makes no economic sense b/c court “is especially deferential in the context of classifications made by  complex tax laws”
C. Suspect Classifications & Strict Scrutiny
Analysis 
· (1) Compelling govt interest; (2) Law must be narrowly tailored (=least discrim way) to achieve interest

· Neil Gotanda ( 4 categories of race: Status (white = superior); Formal (based solely on skin or ancestry); Historical (based on history of discrimination); Cultural (black = participates in African American culture)
· When use strict scrutiny?

· Text – Look at Amend 14, is category included? (But note that no categories specifically included)
· History – Of Amend 14 (was this intended to be covered?)
· Immutability – Unfair to discriminate against unchangeable traits (e.g., race, age, disability)
· Balkin critique: confuses physical traits w/ social meaning of traits
· Fman critique: Under-inclusive (religion not immutable); Over-inclusive (many traits we don’t care about); Sometimes ok to use as basis (e.g., disability needs special consideration)

· Moral Relevance – Is there ever a legit reason for classifying along this particular line? (yes for mental retardation, age, disability; probably no for race)
· Prejudice against a Discrete & Insular Minority – Group less able to protect self via polit process?

· Incl history of subordination/discrimination
· (From footnote 4 of Carolene Products)
· Discrete = identifiable in any way; Insular = sees self as group
· Critique: Doesn’t differentiate b/w historically marginalized & new groups; Some groups are discrete but not insular so don’t act like a group; Some already have loud political voice

Policy Considerations
· O’Connor: “Smoke out” invidious discrimination, make legislatures think before using racial classifications
· John Ely: Balance fairness that greater individualization would create VS added cost it entails

· Ruth Colker: Anti-subordination approach (policies invidious if perpetuate racial/sexual hierarchy)

	Case
	Year
	Material Facts
	Holding
	OK?

	Korematsu v US
	1944 (966)
	EO 34 ordered all prsns of Jpnese ancestry in W US ( dtn camp
	Maj: Ok b/c: (1) precedent (Hirabayashi upheld curfew); 
(2) compelling interest (prevent espionage & sabotage); 
(3) auth by Cong (Yngstwn 1)

Dissent: No b/c: (1) racist (based on ancestry, not immig status); (2) no compelling interest (11mos since Pearl H w/o incident); (3) other means exist (e.g. individual hearings)
	Y

	Hernandez v Texas
	1954(1010)
	Murder convict brings EPC challenge to  exclusion of Mex-Ams from juries
	· Amend 14 not just about black/white bias b/c racism evolves
· Rule: When there is a distinct class & laws (as written or applied) single it out for different treatment w/o reasonable reason, 14 Am. is violated
· Initial burden on P to show discrim (stats, evidence of segrgtn)
	N

	Loving v Virginia
	1967(959)
	Ov’tnd VA anti-miscegenatn law
(criminal statute) 
	· Purpose of 14 Am was to end such laws

· Law protects only whites, not all races

· ALL racial classif’ns subject to strict scrut (even if appld =)
	N

	Morales v Daley

	2000(S.D.Tx.)
(999)
	Upheld census questions about racial/ethnic identity
	· Has been collected since first census in 1790 (history/trdn)
· Serves benign objectives: (1) gives info on racial disparities in health, housing, etc; (2) states must know to meet districting requirements; (3) necessary to prevent discrimination
· BUT: Govt could later use for bad purposes (Jpnese in WWII)
	Y

	Anderson v Martin
	1964 (999)
	Ovtn’d LA statute req’d ballots to designate race of candidates
	· Discriminatory even though applies = to black & white candidates b/c incentivizes voters to vote along racial lines 

· Bad b/c “placing of the power of the state behind a racial classification that induces racial prejudice at the polls”
	N

	Tancil v Wools
	1964(999)
	Ovtn’d VA law re’d racially segregated voting & property records BUT
Uphld VA law req divorce decree incl race of spouses
	· Race classifications ok on some official documents (eg divorce decrees, birth certificates, drivers’ licenses)
· Race classifications NOT ok on other official documents (voting records, property records)
	Y&N

	Johnson v California
	2005 (991)
	Inmate chall CA prison policy placing new male inmats in race seg cells for 60 days
	· Maj: Racial discrim not ncssry, can incr gang violence, stigma

· Rule: Racial classifications receive strict scrut even when burden/benefit races equally, even w/in prisons
· Dissent: Lower standard applies w/in prisons; prison officials best situated to make policy
	? Rmnd

	See also: Affirmative Action (below) 

	City of Cleburne, Texas v Cleburne Living Ctr
	1985 (p1327)
	City required special use permit for group home for mentally retarded
	· Mental retardation ≠ strict scrutiny b/c are actual reasons for state to treat mentally retarded ppl diff (moral relevance)
· But not ok under rational basis b/c no rational relation b/w permit and home (no legitimate govt interest (health & safety of residents and neighbors insufficient)
	N


D. Affirmative Action
Doctrine
· Affirmative Action ( Strict Scrutiny
· Text ( Strict scrutiny b/c uniform standard
· Original intent – Could go either way (Freedman’s Bureau took some affirmative measures)

· Immutability ( Strict scrutiny

· Moral Rel – Could go either way (race always morally relevant, but hist of subord makes affirm ok) 
· Discrete/Insular Minority – Depends on who is being disadvantaged (whites? are they protected?)
· Always ok to use AA to remedy specific past discrim(egCronson ok if past discrim in Richmnd K’ing ind)

· But how far? O’Connor –ok if same city/industry; Thomas/Scalia –  must be same people hurt/helped

· Fed vs State affirmative action

· Croson said fed has more power to do remedial regulation b/c § 5 & has broader perspective
· BUT OVTN’D by Adarand  - strict scrutiny for affirmative action by all levels of govt

· Three contexts: School (Bakke, Grutter, Gratz, Parents Involved); Contracting (Fullilove, Cronson); Employment – most AA plans are upheld; not ok to use AA for layoffs (Wygant)
Policy Considerations

· Hurt v Help (Racist laws vs Benign laws) – fundamental difference b/w laws that hurt a group that has been historically discriminated against & laws that help remedy that discrimination

Cases
· Rgnts of UofC v Bakke(1978)1072:Ovtn’d UC Davis med school affirm act plan (set aside 16/100 seats)
Majority (4): Not ok on statutory grounds, CA law forbids discrimination on basis of race in any instance

Dissent (4): Ok under intermed scrut (more docs of color, will serve comtys of color, remedy past discrim)

Powell: Joined maj b/c applied strict scrut (Davis plan not ok b/c can’t remedy any past discrim that wasn’t own discrim; would be ok if use softer variables – race, class, etc – so as to achieve diversity broadly defined) 

· Fullilove (80),1078: Uphld 20% fed cntrctng $ to min cntrctrs under intrmd scrut b/c past discrim in industry
· Wygant (86), 1080: Struck down employment AA plan applied to layoffs; knowing the person ( squeamish 
· City of Richmond v JA Croson Co (1989), 1081: Struck down city ord req’g 30% of contracting $ to go to MBE subcontractors b/c viol EPC b/c purpose is compelling but law is not narrowly tailored b/c ok to remedy own past discrimination but not ok to remedy past discrimination of others/generally
Marshall Dissent – apply intermed scrutiny in AA cases b/c should be applied to all benign laws 

· Adarand Constructors v Pena (1995), 1009: Strict scrut for affirmative action at all levels of govt (including fed) b/c it is easier for small govts to discriminate, more parochial interests

· Grutter v Bollinger (2003), 1120: Upheld U Mich LS AA plan b/c satisfies strict scrutiny b/c diversity is a compelling interest (critical mass to dispel stereotypes, prep all for diverse world, multiracial govt looks like legit govt) & plan is narrowly tailored (individual review of apps, no quotas, diversity broadly defined)
Thomas Dissent: AA hurts minorities; U’s interest in providing elite & diverse education not compelling
· Gratz v Bollinger (2003), 1142: Struck down UMich undrgrd AA plan b/c not narrwly tailored (+20 points)
· Parents Involved in Cmnty Schools v Seattle School Dist No 1 (2007), CS59: Struck down 2 schl deseg plans
Roberts (Majority): No compelling interest (no de facto segregation)
Kennedy Concur: Compelling interest in diversity but plans not narrowly tailored (ok to recruit minorities or consciously site schools (but schools not on wheels, can’t counter white flight)) (IMP b/c still swing vote
Thomas Concur: Forced integration is destructive b/c overrides individ choice (e.g., immigrants who want to live in immigrant area) and harms individuals (e.g., forced assimilation of Native Americans)
Breyer Dissent: Compelling interest = resegregation/white flight, integration ( improved school performnce; Narrowly tailored = race only 1 factor, consulted w/ community, long history of developing such plans

E. Gender
Doctrine
· Intermediate Scrutiny: (1) Govt must have important end; (2) means must substantially relate to that end
· Early History
· Founding – citizens, but no vote b/c propertied males voted for self + all dependents; sep spheres

· Shanks v Dupont (1830), 166: Married woman has political right to choose citizenship reg of husband

· 1840s – “Married Women’s’ Property Acts” ( own real prprty acquired before/during marriage

· 1850s – “Earnings Statutes” ( make Ks & have prprty right to earnings for some forms of prsnl labr

· The ERA: 1972 Amend applied strict scrutiny to sex – based classification; expired unpassed in 1982
Policy Considerations

· Why is intermediate scrutiny good?

· “Real differences” b/w men & women ( legit reasons for sex segregation (eg, sep bathrms, no draft)
· Benefit vs Hurt –sex discrim laws can be good (eg, maternity leave) BUT can also reaffrm stereotyps
· Realistically, it happened b/c Brennan could only get 5 votes for intermediate scrutiny in Craig
· Why not strict scrutiny?

· Text: No; Amend 14 no mntn sex (or any grp), Amend 19 could ( s’pct class, but didn’t for 19yrolds
· History: No; Amend 14 didn’t intend to make women a suspect class
· Immutability: Yes; but doesn’t seem to work on its own
· Moral Relevance: No; “real differences” ( different needs/laws (e.g., pregnancy)
· Discr&Ins Min: Yes (hist subord; current social/econ sit’n); No (Maj of pop BUT don’t vote together)
	Case
	Year
	Rule
	Holding
	

	Bradwell v Illinois
	1873
	EPC does not protect woman’s right to practice law
	Maj: Priv/Imm clause doesn’t include right to practice law

Bradwell Concurrence: Priv/imm diff for men/ women b/c: unfit for pub sphere, can’t do requ’d acts (eg, making K)
Historical: 14th amend not about women
	(

	Minor v Happersett
	1875
	Amend 14 doesn’t give women rt to vote
	Women are citizens, but voting not priv/immune of US ctznshp
	(

	Muller v Oregon
	1908
	States can regulate women’s employment despite Lochner
	Different physical capacities ( different treatment
	(

	Adkins v Childrn’s Hosp
	1923
	Min wage law for women violates rt to K
	Amend 19 ( Muller ovtn’d
	(

	Amendment 19
	1920
	Granted suffrage to women
	(

	
	1937
	Adkins ovtn’d – Amend 19 only grants right to vote, no other right
	(

	Goesaert v Cleary
	1948
	State can ban women from working as bartenders (statute allowed only wives/ dtrs of male owner to work as bartender)
	Passes rational basis b/c wives/ dtrs will be protected by husb/dad
	(

	Hoyt v Florida
	1961
	Upheld request-only inclusion of women on jury lists where men auto included
	Sep spheres ( sep political roles
	(

	Equal Pay Act
	1963
	Req’d employers to provide equal pay for equal work
	(

	Civ Rts Act of 1964
	1964
	Committed fed govt to enforcing sex equality principles
	(

	Reed v Reed
	1971
	Idaho law preferring men over women to be estate administrator violates EPC
	No rat’l basis; based in stereotype 
(BUT: ratl basis seems to exist)
	(

	Frontiero v 

Richardson
	1973
	Air force reg restricting spouse benefit for hubbies fails b/c violates EPC
	Brennan (4): Appl strict scrut – admin convenience insufficient
	(

	Geduldig v Aiello
	1974
	Discrim on basis of preg ok b/c preg/ non-preg different than woman/man
	Ovtn’d by Cong w/ Preg Discrim Act (sex discrim = preg discrim)
	

	Craig v Boren
	1976
	Sex classfcatns ( Intermediate scrutiny
	Law allowing only girls to buy “near beer” has insubst relation
	(

	Weinberger v Wiesenfeld
	1975
	SS benefit for widows but not widowers ovtn’d b/c fails intermediate scrutiny
	Presumed wife’s wages unncssry
Denied women = ablty to sprt fam
	(

	Califano v Goldfarb
	1977
	SS survivors’ benefits can’t discriminate
	Req’d widowers to prove dpndnce
	(

	Califano v Westcott
	1979
	SS aid to children can’t discriminate
	
	(

	Orr v Orr
	1979
	AL alimony law violates EPC
	Req’d alimony only for ex-wives
	(

	Wengler v Druggists Mut Ins Co
	1980
	MO death benefit law violates EPC
	Rq’d widowers to prove dependence
	(

	Kirchberg v Feenstra
	1981
	LA property law violates EPC
	H could sell joint prop w/o cnsnt
	(

	US v Virginia [VMI]
	1996
	Unequal educ opportunity violates EPC
	“Exceedingly persuasive” standard
	(


F. Discriminatory Purpose: Intent v Effect/Impact
Doctrine
· Many laws are facially neutral but have a discriminatory purpose b/c
· Administered in a race-dependent manner (Yick Wo)
· Adopted for race-dependent reasons (Ho Ah Kow, Gomillion, Griffin)

· Disproportionately disadvantages a racial minority (transferred de jure discrim) (Gaston, Griggs)
· Intent v Impact
· Employers (Tit VII of Civ Rts Act of ’64 – Showing of discrim impact sufficient (Griggs)

· Govts ( EPC of 14 Am – Impact insufficient, must show discrim intent (Washington, Feeney)
· Why distinction?
· Text – there is legislative history for Title VII that doesn’t exist for 5th Amendment

· Legislative Intent – Court believes EPC is not a vehicle for getting rid of social inequality

· Slippery slope (mass invalidation b/c tax laws have racial impact ( struck down) BUT strict scrutiny only applies to race-based classifications (so wealth-based classifications, e.g. tax laws, welfare laws, would be ok)

· Precedent is conflicting – Yick Wo but Palmer
Analysis
· P must show discriminatory impact (via statistics) or intent (via Arlington Heights 6 factor test)
· Then burden shifts to D to show business necessity (Tit VII)/alternative explanation for policy (govts)
· The level of scrutiny the Court gives to D’s response depends on the classification they are making – strict scrutiny for race, intermediate scrutiny for gender, rational basis scrutiny for all others

Policy Considerations

· Intent is hard to prove (but that is a burden of proof problem, can always set the bar lower)
· Impact
· Pro: What people see/are affected by in daily life; Am 14 focused on impact; Easier to evaluate
· Con: Many good laws have uneven impact
Cases
· Yick Wo v Hopkins (1886), 1021: Ovtn’d convictions of Chinese in SF for operating laundries w/o permit b/c permit ordinance violates EPC b/c SF Bd of Supvsrs issued permits to 79/80 whites but 0/200 Chinese
· Ho Ah Kow v Nunan (CCD Cal 1879), 1022: Upheld Chinese man’s suit against sheriff for shaving queue b/c SF ord req’g imprisoned males to get 1” haircut violate EPC b/c legislators intended to target Chinese
· Gomillion v Lightfoot (1960), 1023: Ovtn’d AL law changing Tuskegee city boundary into 28-sided figure b/c placement of line demonstrated that purpose was to exclude black voters & no other valid reason
· Griffin v Prince Edward County School Board (1964), 1023: Ovtn’d Board decision to close all public schools & open private ones following desegregation order b/c purpose was to avoid desegregation
· Gaston County v US (1969), 1023: Impartially-administered literacy test for voting violates Voting Rts Act of 1965 b/c unequal schooling in seg schools(even impartial administration would have ≠ effect
· Griggs v Duke Power Co (1971),1024: Empl’er req’g high school diploma & intelligence test viol Tit VII b/c: (1) effect = disadvantage black applicants AND (2) criteria don’t predict job prfrmnc (no bus. necessity)
· Palmer v Thompson (1971): Upheld Jackson, Miss, ordinance closing public swimming pools rather than integrate them b/c ordinance applied equally to everyone & justified to preserve peace and order
· Washington v Davis (1976), 1026: Denied 5 Am challenge to DC police exam b/c Due Process Clause rq’s demonstration of discriminatory intent (evidence of discriminatory impact, even if severe, is insufficient)
· Village of Arlington Heights v Met Housing Devel Corp (1977), 1039: MHDC plan to cluster low&med income housing not violation of EPC b/c no discriminatory intent shown; intent can be found by using 6 factor test: (1) impact (but is rare); (2) historical background (is there series of official actions w/ invidious purposes?); (3) specific sequence of events leading up to challenged decision; (4) were normal procedures followed?; (5) factors usually considered were ignored in this instance; (6) statements by legislators
· Personnel Administrator of Mass v Feeney (1979), 1262: Denied EPC challenge to veterans preference in Mass Civil Service hiring b/c showing of intent to discriminate b/w veteran/non-veteran ( rational basis scrutiny & govt explanation of helping vets & encouraging enlistment is sufficient alternative explanation; Rule: Even if impact is harsh & predictable, EPC not viol if clasif’n is “in spite of” rather than “b/c of” 
V. Constitutional Liberty

A. Incorporation
Doctrine
· Privileges & Immunities Clause (§ 1 of 14 Am)

· “No state shall make or enfrc any law which shall abrdg the prvlgs or immunities of citzns of the US”
· Intended to apply Bill of Rights to the states BUT “strangled in its crib” by Slaughterhouse Cases ( 

· Selective Incorporation
· Substantive rights incorporated against states one at a time via Due Process Clause

· Used instead of total incorporation (Black in Adamson) b/c principles of fundamental fairness & ordered liberty in 14 Am may overlap w/ Bill of Rights but not identical (Frankfurter in Adamson)
· Today full Bill of Rights incorporated against state & local govts except

· 2nd Am; 3rd Am (quartering of soldiers, rarely arises); 5th Am (grand jury req); 7 Am (civil juries)
Policy Considerations

· Incorporation weakens liberty b/c judges will water down Rights to accommodate diversity of local practice

· In fact, incorporation has strengthened awareness & use of Rights 
Cases
· Barron v Baltimore (1833), 415: Bill of Rights applies only against the federal government, not the states
· Chicago Burlington(1897), 416: 5 Am (property not taken for public use w/o just compensation) incorp b/c: “great doctrn”,“estab by comn law”,“founded in natural equity”,“laid down by jurists”,“princpl of unvrsl law” 
· Gitlow v NY (1925), 424: Incorporated freedom of speech & the press b/c among fndmntl prsnl rts & liberties 
· Palko v CT (1937): Cardozo: DPC only protects rts “essential to a fundamental scheme of ordered liberty”
· Adamson v California (1947), 1512: Frankfurter Concur: Use selec incorp b/c principles of fundfairness & ordered liberty in § 1 of Am 14 overlap w/ but aren’t identical to Bill of Rights; Black Dsnt:Use total incorp
B. Procedural Due Process
Doctrine
· Procedural safeguards are due before deprivation of life, liberty, property
Analysis

· (1) Is there an (life, liberty, property) interest?
· Life – Easy/obvious
· Liberty – Incl physical restriction but also traffic law, parental rights, reputational interests, etc
· Fman says Court decides subjectively
· Property – Most difficult to define; incl welfare (Goldberg), employment (Sindermann)
· Goldberg “Dearness” Test – Whether/not property right depends on how “dear” it is
· Roth/Sindermann Test – Expectation determines property interest; Used more frequently
· Problem: Incentivizes emplyrs&agencies not to do/say anything to create expectation interest ( situation where thing seems quite “dear” but expectation unreasonable 
· (2) How much process is due?
· Use Mathews Balancing Test (See below w/ Mashaw critique)
· Indvd interest v Govt interest + Consider how prcss denied/accorded actually hurts/helps govt
· Criminal trial ( full process; Parkng ticket, Child in school ( some process
· Always due: Notice, Opportunity to be heard, Impartial tribunal/judge
· Lawyer – can always bring own but state doesn’t always have to provide
Policy Considerations

· Protect against inaccurate/arbitrary decisions; Ensure legitimacy of decisions; Enforce equality
Cases
· Goldberg v Kelly (1970), 1668: Ended rights/entitlements distinction; Welfare beneficiary entitled to pre-termination hearing b/c improper deprivation ( great hardship; whether/not a right depends on how “dear” 
· Mathews v Eldridge(1976), 1671: SS disability recipient not entitled to pre-termination hearing b/c still have safety net (family, welfare) & medical issues more easily documented (more objective); Balancing test: (1) Private/individual interest affected; (2) Process sought (will help?); (3) Public/govt interest (efficient adjud, $)
Mashaw Critique: Ignores dignitary interest & stigma associated w/ denial of SS benefits (lazy, cheat govt?)
· Board of Regents v Roth (1972): No property interest in emplmnt K for prof w/ 1yr K w/o mention of renewl 
· Perry v Sindermann (1972): Property interest in emplmnt K for prof b/c fac manual assumed renewability
c. Substantive Due Process
Doctrine
· A substantive due process claim is a claim that the government can’t do something b/c the citizen has a right that the government lacks the power to trump (even with a full criminal trial, they can’t take it away)

· Three categories of rights under substantive due process (from footnote 4 of Carolene Products)

· Rights of the accused (8th Am rights)

· Restrictions on the political process (rights of voting, association, free speech, etc)

· Rights of “discrete & insular minorities” 

· Economic Rights 
· Established by Lochner; OVTN’D by Nebbia, West Coast Hotel, Carolene Products
· Williamson – Court won’t intervene in interest group politics, even if rational basis is laughable
· Implied Fundamental Rights

· Existence established by Calder v Bull (1798); Located in DPC by Washington v Glucksberg (1997)
· Educate one’s children as see fit (Pierce v Soc of Sisters, Meyer v Neb); Have children (Skinner); Association (NAACP v Ala 1958); Travel abroad (Aptheker); Marital privacy (Griswold); Contraception (Eisenstadt); Contraception for minors (Carey); Marry (Zablocki); Abortion (Roe; Casey; Carhart); Consensual homosexual sex (Lawrence)
Analysis 

· What is the right (define broadly and narrowly)?

· ( Level of Generality Problem 

· eg Bowers is the right homosexual sodomy or private, consensual, adult sexual acts?

· Problem: Can seem arbitrary 
· Scalia (Michael H v Gerald D): Appropriate level is “most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified” (be consistent – pick 1&stick to it)
· Glucksberg: Must “state with certainty”

· Where do we find the right in the Constitution? 

· Enumerated right (1 or more amendments)

· Can find implied rights in the DPC of 5 or 14 Am (Michael H)

· Is it a fundamental right?
· History & tradition 

· Policy: Hard to ID; Always contested; Slavery was tradition; ( Level of generality problem

· Common law/Precedent from prior cases
· “Polling” – how many states have similar statutes/regulations?

· Policy: Useful for outlier states; How much change is enough? (eg Bowers 25 states had sodomy laws but Lawrence only 13 did – enough? Or ok b/c indicative of larger shift in public opinion which Court is right to follow?)
· International law
· Policy: Which countries to look at? Why should we care what others do?
· Text/Incorporation

· Moral philosophy; Ordered liberty (right amount of liberty but still w/ ordered society)
· Policy: Manipulable; Indeterminate; Sources/methods vary

· Current society/institutions/values/conventional morality
· Policy: Hard to ID
· Consensus

· Policy: Counterintuitive (why court protecting majority viewpoint?);Indetermnat/manipulable 
· If the right is NOT a fundamental right ( Rational basis test 

· Is the violation rationally related to a legitimate government purpose?

· If the right IS a fundamental right ( Strict Scrutiny

· Is there a compelling state interest (eg morality, stability of family) being furthered by the violation of the right? Is the law in question narrowly tailored to address the state interest? 
· Note that some cases have muddied these waters

· Casey – undue burden test for fundamental right rather than strict scrutiny

· Lawrence – O’Connor uses “stricter” rational basis
· Zablocki – Heightened scrutiny 
· Europeans use proportionality review rather than means-ends analysis

Cases
· Lochner v NY (1905), 417: Ovtn’d NY law limiting bakers’ hours b/c violates right to labor & contract
· Nebbia v NY (1934), ???: Upheld price regulation issued by NY Milk Control Board b/c due process only ensures rational basis for legislation & due process doesn’t cover prices or contracts
· West Coast Hotel Co v Parrish (1937),511:Upheld min wage law b/c no rt to K & women need protection
· United States v Carolene Products Co (1938), 513: Upheld Fed Filled Milk Act b/c passed rational basis
· Williamson v Lee Optical Co (1955), 520: Upheld OK law favoring optometrists/ophthalmologists over opticians b/c rational basis exists; Court won’t intervene in interest group politcs even if rat basis is ridic
· Zablocki v Redhail (1978), 1354: Ovtn’d law forbidding ppl w/ children on welfare to marry again before proving wouldn’t lead to incr burden on state under EPC b/c marriage fndmntl rt; used heightened scrutiny

· Griswold v CT (1965), 1342: Ovtn’d conviction for providing contraception to married couple b/c violated implied right of marital privacy; Douglas: Rights have “penumbras” (1 Am rt of assoc + 3 Am no quartering + 4 Am search & seizure + 5 Am self-incrimination = Privacy); Goldberg: 9 Am says other rights exist; Harlan: 14 Am b/c rights not pinpricks rather rational continuum defined by tradition 
· Eisenstadt v Baird (1972), 1353: Ovtn’d conviction for providing contraception to single ppl b/c fails EPC rational basis test (distinction b/w married & unmarried dsnt further legit state interest) & viol rt to privacy
· Roe v Wade (1973), 1388: Woman has fundamental right to abortion b/c w/in scope of rt to prsnl privacy b/c historically allowed before quickening (Fman: shld’ve argued precedent more); Hwvr, state has interest in health of mother (health/safety reg ok [after 1st tri]) & potential life of child (can regulate after viability)

· Planned Parenthood of SE Pa v Casey (1992), 1424: Upheld Roe b/c 4 factor test (Reliance? Unworkable? Law changed? Facts changed? Dissent: What about was decision wrong?) plus legitimacy; New rule for abortion: State’s interest in potential life extends to moment of conception so restrictive laws ok (eg parental notification, waiting periods) even before viability; New test: Laws that impose an undue burden on right to obtain an abortion before viability are unconstitutional (undue burden = substantial obstacle)

Fman Note: This decision was exactly in line w/ majority of public opinion (yes abortion but restrictions ok)

· Stenberg v Carhart (2000), 1457: Neb partial birth abrtn law unconst b/c no health of mother exception

· Gonzalez v Carhart (2007), CS105: Upheld Partial Birth Abortion Act of 2003 b/c no undue burden (Congress found intact D&E never necessary for health of mother, ignored that testimony was questionable) & strong state interests (integrity of medical profession & protecting prenatal life, though latter makes no sense whole point is that other options are available so no decrease in # of abortions);

Fman says: Court ok striking state law but reluctant/convinced once Cong passed; Anti-abrtn lobby won

· Bowers v Hardwick (1986), 1466: Upheld convictions for sodomy b/c GA anti-sodomy statute constitutional b/c no fundamental right to engage in consensual homosexual sodomy in private b/c hist/tradition & precedent & polling AND rational basis exists (moral conviction of most GA residents against sodomy);
Powell Concur: Could be 8 Am violation (20 days cruel & unusual punishment)

· Romer v Evans (1996), 1505:Ovtnd CO state const amend prohib any locality from forbidding discrim on basis of sexual orientation b/c fails rational basis b/c imposes special disability (not blocking special right)
· Lawrence v Texas (2003), 1482: Used DPC & rational basis scrutiny b/c moral disapproval of homosexuals insufficient to sustain law; O’Connor Concrnce: Uses EPC but majority rejected b/c could have led to approval for gay marriage & use “stricter” rational basis like Cleburne b/c not suspect class
· Michael H v Gerald D (1989), 1371: Upheld CA determination that biological father & daughter have no right to continued contact b/c historically state has defined parental rights by habitation not biology; 
Scalia Footnote F: Appropriate level of generality is “the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified” (be cnsistnt – pick 1&stick to it)
VI. Judicial Review

Doctrine
· Marbury v Madison (1803)
· (1) Established judicial review (Court can review Cong leg for Constitutionality & ignore if uncnst)
· 6 justifications: (1) Laws inconsistent w/ Constitution are void; (2) Court confronted w/ conflict b/w law & Const must resolve it (can ignore or strike); (3) Written Constitution ( enforce on its face; (4) Laws “arise under” Const, so must look to Const to resolve conflict; (5) Judges take oath to support Constitution; (6) Supremacy Clause (Art.VI,§1) names Constitution first in list of laws
· (2) Exec branch is amenable to judicial process sometimes (NO for purely political/discretionary decisions; YES when there is an individual legal right at stake)
· Countermajoritarian Problem
· How are we sure that Court decisions (result of judicial review) represent the will of the people?

· Often following controversial decision, ppl claim Court favoring particular interest group 
· Hope v Threat – JR will “save” us from ignorance VS JR is anti-dem, usurping our rts

· JR ( CM Problem: Anti-democratic to have 9 people in robes (unelected minority) telling us what to do; Cong is elected tfr more accountable; Early Republicans questioned how any branch could be independent of people; Fman says Const belongs to people, not 9 ppl in robes
· JR -/-> CM Problem
· Protects minorities (religious, LGBT, racial, ethnic) & cleans up outlier states 

· Provides expert check on legislation that force long term thinking
· Elections are infrequent & rights would be trampled meanwhile

· Otherwise judiciary has no role in sep of powers

· Exec action may not represent will of the people either (Youngstown;Seattle Schools)
· Cong can always strip Court’s jurisdiction (McCardle), use carrot/stick tactics (court packing, impeachment, abolish courts) or just rely on Doctrine of Anticipated Reaction (did it in ‘37..)
· We know this works b/c Court actively avoids angering Congress (Refuses to take controversial cases; Requests amicus briefs from solicitor gen who gives exec line on case; Splits decisions eg Grutter/Gratz; Uses doc of avoidance to narrowly construe statutes; Dismisses on standing, mootness, ripeness; Changes scrutiny standards; Uses political question doctrine) ( These things show us that Court understands it has limited power & respects will of Cong & Exec
· People have specific & general (diffuse) support for Court & its holdings
· Who is bound by Court decision? (Cooper v Aaron)
· Executive officers (state & fed) – Bound by Court rulings even when not party to suit b/c exec officls are sworn to uphold the law (take care clause & oaths); necessary for Rule of Law; BUT can revolt
· Legislative officers – Not bound by Court rulings to which they were not a party; ok b/c law does not violate individual rights (vs exec action does) & speech and debate clause protects leg disagreement
· Distinction b/w State & Fed officials – States must follow federal rules according to Supremacy Clause VS Fed officials are “coordinate” branches of govt & can interpret on own (departmentalism) 
· Constraints on Passage/Enforcement
· Judge’s own values – Judges have personal ideological beliefs, Want to be right/not overturned

· Collegial court – Must get 4 other justices to agree (eg Craig, Grutter/Gratz, Hamdi strategic voting to free Hamdi while totally disagreeing on why, Brown wanted to be unanimous; Muniz Brennan wrote opinion he didn’t agree with so O’Connor wouldn’t strike down Miranda entirely)
· Lower courts – Favors handing down rules not standards (but hard to get majority for clear rule)
· Other branches of govt – See discussion above about Cong means of threatening Court
· People

· Fman on Judicial Review
· JR is ok b/c what is important is that Court reflects will of people, and it does b/c of 3 factors
· Backlash – Controversial decisions always have backlash ( public debate
· Stickiness – Ppl must mobilize substantially & persuade others to overturn Court
· Coming into line w/ Popular Opinion – Over time via overturning or amendment
· Example: Casey – Court handed down Roe, there was huge backlash, people argued about it for 20 years, then Court handed down Casey which hued exactly to popular opinion

· What matters is that Court decides ( public discussion/debate ( Court comes into line w/ what people have settled on as their considered, fundamental values
Policy Considerations

· Inherent tension w/ judicial review: Need for political change over time VS Rule of law
Cases/Sources/Examples
· Marbury v Madison (1803), 99: Denied relief to Marbury, holding: (1) Marbury’s rights were violated (commissions went into effect once signed by pres & sealed by sec of state); (2) There is a legal remedy (is fund tenet of civil liberties that any rights violation has a legal remedy; (3) Court can compel Exec to give remedy (b/c individual right is at stake); BUT (4) Judiciary Act is unconstitutional expansion of Art III jurisdiction of fed courts, so no relief is available
· Note: Problem created by holding ( by reading Art. III, § 2 to give Congress right to strip Court’s jurisdiction (not most natural reading) ( Cong can now do it anytime 
· Stuart v Laird (1803), 104: Upheld Repeal Act to avoid judicial review/clash w/ executive branch
· Jackson’s Veto Message (1832), 74: Explained decision to veto bill extending charter of Bank of the US
· “Mere precedent is a dangerous source of authority & should not be regarded as deciding questions of constitutional power except where the acquiescence of the ppl & th States can be considered well settled”

· “The Congress, the Executive & the Court must each for itself by guided by its own opinion of the Const”

· Each public officer takes an oath to uphold the Constitution as he understands it
· Lincoln-Douglas Debates (1858), 257: Debated the Dred Scott decision allowing slavery in new territories

· Douglas: The right to construe the laws lies w/ the judiciary; private opinions must yield to the Court

· Lincoln: Disagreeing ok vs resisting not; Senator has the right to vote in direct opposition to Court decision b/c role of Congress is to reverse Court decisions peacefully & can’t allow judges to be despots
· Dellinger Memo (1994), 79: Memo by Ast AG re pres authority to decline to execute unconst statutes
· Sometimes is ok for president to decline to enforce a statute b/c he views it as unconstitutional
· Court supported this in Myers v US (1926) and Freytag v Commissioner (1991)
· Consistent & substantial exec practice supports it
· BUT Pres must take into consideration the probable decision of the Court & abide by it
· Presidential Signing Statements, CS53: Used by Monroe, Jackson, Reagan, Bush II
· Ok: Not binding on judiciary; Pres has right as head of Exec branch to interpret Const; Helpful where veto of entire bill is impractical; No effect on Cong powers b/c Cong has no power to pass unconst laws
· Not ok: Give Pres too much power vis a vis Cong (Pres can unilaterally sculpt legislation; Pres can get what he wants from legislation w/o expending political capital or using veto); Often too vague ( accountability & oversight problems
· Ex parte McCardle (1869), FS98: Ok for Court to take issue out of Court’s jurisdiction
· Giles v Harris (1903) – Court said on record that would not force blacks onto Ala voting rolls b/c knew that Ala wouldn’t do it & they didn’t have army to enforce 
· Cooper v Aaron (1958), FS93: Ordered immediate implementation of school desegregation plan in Little Rock despite opposition of Gov & State Leg b/c Court decisions bind State Gov & Leg
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