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The Problem of Judicial Review

· power of judicial review (Marbury v. Madison, 82 – 1803)
· “It is emphatically the province and duty of the judicial department to say what the law is.”
· narrow reading (departmental, diffuse, popular constitutionalism): the Court has the power to determine constitutionality of a disputed provision insofar as the parties to the dispute are concerned, but not to declare the meaning of the constitution for all time;
· broad reading (judicial supremacy): so long as the court has a duty to rule on the meaning of the constitution in regards to the validity of a statute, the meaning which the court shall declare is authoritative (no one may act otherwise consistently with this constitutional order)
· rationale for judicial supremacy:
· expertise – unique province of judges
· finality – need for resolution to disputes
· independence – legislature cannot be hoped to self-regulate
· might also want to protect against two majoritarian failures:
· tyranny of the majority (counter-majoritarian difficulties);
· collective action problems (difficulty for a majority to remain constantly vigilant, alert, “in a revolutionary state”)
· even the strongest kind of judicial supremacy may still be seen as a limited form of constitutional power given the limited number of disputes which actually come before the Court
· the Court will subject not only acts of Congress but also acts of States to judicial review (see McCulloch v. Maryland, 17 – 1819)
Commerce Clause
· “The Congress shall have the Power To regulate commerce with foreign nations, and among the several States, and with Indian Tribes” (Art. I, § 8 [¶ 3])

· Early Debates

· Congress deserves great deference in determining matters of commerce (grandfather of rationality review) (Gibbons v. Ogden, 126 – 1824)
· commerce among the States includes activities carried out solely within the jurisdiction of a single State insofar as they are part of a larger system of interstate commerce (Gibbons, 126)
· exclusivity of congressional commercial regulatory power

· congressional power is exclusive (Gibbons, 126)
· the power to regulate commerce includes the power to decide not to regulate (Miln, 148 – 1837 – Story, J. dissenting);

· but, States can exercise police powers in ways that interfere with commerce so long as Congress has not already occupied the field (Miln, 148)
· also, in the absence of federal legislation, States may regulate pilots and pilotage (Cooley, 160 – 1851)
· Increasing Scope

· regulation of things in commerce

· Congress may be concerned with the morality of a particular activity so long as legislative remedy is confined to means and methods of commerce (Champion v. Ames, The Lottery Case, 357 – 1903)

· necessary to “protect commerce” and ensure that it “shall not be polluted”

· instrumentalities of commerce

· infrastructure (railroads, highways, canals, (sunken) ships)

· things or processes that directly affect interstate commerce (Hammer v. Dagenhart, 362 – 1918)
· commerce power reaches those instances where interstate transportation is necessary to accomplish a harmful result, eg:
· transportation of tickets to promote lottery scheme (Champion v. Ames);

· transportation of impure food and drugs (Pure Food and Drug Act);

· transportation of women for purpose of prostitution

· however, Congress cannot regulate interstate commerce, when the desired effect of legislation has nothing to do with commerce
· cannot prohibit the interstate transportation of commercial goods manufactured in factories employing children under 14, or children between 14 and 16 whose hours fall outside certain limitations 
· in such cases, the harm has already taken place before the goods are involved in interstate transportation

· what do we mean by direct / indirect? is there a clear line?
· The Lochner Era

· even in the case of instrumentalities of commerce, the regulatory means employed must serve be related to commerce (the ends) 

· economic security of railroad workers (provided for in the Railroad Retirement Act) is not about interstate commerce (Railroad Retirement Board v. Alton R.R., 1935)
· labor and price- and industrial-practice provisions of the National Industrial Recovery Act because such provisions were held to be only indirectly related to commerce (A.L.A. Schechter Poultry Corp. v. U.S., SS 206 – 1935); NOTE: this case all involved non-delegation doctrine concerns
· mining and farming are of local character even though the products are later circulated in interstate commerce

· agricultural production is not directly related to interstate commerce; thus, Congress may not pay farmers for reducing farmed acreage (U.S. v. Butler, 371 – 1936)
· labor and price-fixing provisions of the Bituminous Coal Conservation Act are not directly related to commerce; because they are non-severable, the entire act is unconstitutional (Carter v. Carter Coal Co., SS 209 – 1936)
· The modern commerce clause: plenary power of Congress
· NLRB v. Jones & Laughlin Steel Corp., SS 216 – 1937: rules governing union-management relations in industries “affecting interstate commerce” established in the National Labor Relations Act upheld on the basis of evidence in the legislative record indicating that the steel industry was a source of labor strife the, and that non-regulation adversely affected interstate commerce

· “the power to enact ‘all appropriate legilsation’ for ‘[the] protection and advancement’” of the “‘flow’ interstate … commerce” “is plenary and may be exerted to protect interstate commerce ‘no matter what the source of the dangers which threaten it’” (SS 219)
· “the fact that employees … were engaged in production is not determinative” (465)

· United States v. Darby, 465 – 1941: minimum wage and maximum hours provisions of the Fair Labor Standards Act upheld
· overturned Hamer v. Dagenhart and limited Carter Coal to its facts

· “the motive and purpose of a regulation of interstate commerce are matters for the legislative judgment upon the exercise of which the Constitution places no restriction and over which the courts are given no control” (466)

· Wickard v. Filburn, 468 – 1942: farmers may be prohibited from growing crops for their own consumption where production restrictions are in place justified by need to maintain prices; the farmers’ consumption of their own crops may lessen demand
· Civil Rights and the Commerce Power
· motel’s accessibility to interstate highways and 75% out-of-state clientele gave Congress ample power under the commerce clause to prohibit discrimination and segregation even though Congress “was also dealing with what it considered a moral problem” (Heart of Atlanta Motel v. U.S., 472 – 1964)
· restaurant’s proximity to interstate highway and the fact that much of the food served had moved in interstate commerce bring it within Congress’ regulatory power under the commerce clause (Katzenbach v. McClung (Ollie’s Barbecue), 473 – 1964)
· The New Federalism: Limiting Congressional Power Under the Commerce Clause
· three areas in which Court has allowed Congress to use the commerce power (according to U.S. v. Lopez, 512 – 1995)
· (1) regulating the use of channels of interstate commerce
· (2a) regulating or protecting instrumentalities of interstate commerce
· (2b) regulating or protecting things or persons in interstate commerce
· (3) regulations that do not fit into any of the other categories but which involve activities that, in the aggregate, substantially affect interstate commerce
· the important distinction is between 2b and 3

· in Lopez the regulated activity is not commercial enough

· in Morrison the regulated activity is not economic enough

· these difficulties could have been avoided had Congress used a jurisdictional hook to move legislation from 3 to 2b (eg. statute will only apply when a gun which has moved in commerce is used)
· line drawing

· one of the Court’s primary concerns with use of the commerce power under (3) is whether the justification for a particular legislative act places any objective limit on Congress’ power

· the dissenters fail to address this central concern of the majority, instead arguing repeatedly that any attempt at judicial line drawing relies on unsupportable and unworkable formalism a la Lochner
Contract Clause 
· “No State shall … pass any Bill of Attainder, ex post facto law, or Law impairing the Obligation of Contracts” (Art. I, § 10 [¶ 1])
· used almost only during the Lochner era
· “use of reasonable means to safeguard the economic structure upon which the good of all depends”

· temporary relief from mortgage foreclosures and execution sales justified in a time of emergency so long as it provides for some payment to be made by the mortgagee during the extension period and does not interfere with the property rights of the mortgagor (Home Building & Loan Ass’m v. Blaisdell, 417 – 1934)
14th Amendment
· de jure v. de facto discrimination

· blacks cannot be statutorily excluded from jury service (Strauder, 259 – 1880)

· want to guard against the “jealousy and positive dislike” of “those who had long been regarded as an inferior and subject race”

· legal distinction imply inferiority; they are “practically a brand” and “a stimulant to … race prejudice”

· but, petitioner was a black defendant, not a juror; thus, although the majority denied that he was actually entitled to having blacks serve on the jury, the perceived prejudice of white jurors seems to have played a role in the majority’s thinking

· 14th A protects civil (as opposed to political) rights
· segregation
· separate but equal (Plessy v. Ferguson, 272 – 1896)

· segregation is not unlawful per se; equality before the law does not abolish distinction based upon race
· segregation is only a “badge of inferiority” because blacks chose to interpret it in that way

· “legislation is powerless to eradicate racial instincts or to abolish distinctions based upon physical differences”

· school desegregation

· when separate is not equal (Brown v. Board of Education I, 742 – 1954)

· despite the fact that the NAACP had changed strategies from arguing separate is not equal (in this case) to separate is never equal, Brown does not overturn Plessy, the decision is specific to schools

· rationale for distinguishing Plessy
· changed circumstances: society has only lately come to realize the overwhelming importance of education (not particularly convincing, in that it is hard to see the Court coming to a different conclusion had come to the conclusion that circumstances had not changed)

· developments in psychological knowledge: we now understand how damaging segregation is for black school children 

· but the psychological studies are mentioned only in a footnote

· raises the question: do we need scientific data to tell us that segregation is a mark of inferiority

· history of the passage of the Civil War Amendments

· although re-argument was largely on this history (as requested by the Court), the Court quickly brushes off all historical arguments as inconclusive

· the remedy (Brown II, 768 – 1955)

· “cases are remanded to the District Courts to take such proceedings and enter such orders and decrees consistent with this opinion as are necessary and proper to admit to public schools on a racially nondiscriminatory basis with all deliberate speed the parties to these cases” (my emphasis)

·  “courts may find that additional time is necessary to carry out the ruling in an effective manner.  The burden rests upon the defendants to establish that such time is necessary in the public interest and is consistent with good faith compliance…”
· relevant factors to consider when determining whether delay is appropriate

· problems related to administration

· physical condition of school plant

· transportation system

· personnel

· revision of school districts and attendance areas

· revision of local laws and regulations necessary in solving these problems

· with no specific deadline for integration, Brown II encouraged a wait-and-see attitude in the courts

· massive resistance and the federal government’s response

· despite obstruction by the Governor (through use of the National Guard) and the community, ultimately requiring intervention by federal troops (regular army later replaced with federalized national guard), school district’s petition for postponement of desegregation program due to impossibility of maintaining a sound educational program with black students in attendance was denied (Cooper v. Aaron, BB – 1958)

· “the constitutional rights of children not to be discriminated against in school admission on grounds of race or color … can neither be nullified openly and directly by state legislators or state executive or judicial officers, nor nullified indirectly by them through evasive schemes for segregation whether attempted ‘ingeniously or ingenuously’” (6)

· before the SC again stepped into the arena, the civil rights movement came into full swing and Congress passed the Civil Rights Act of 1964; Court now had the implicit support of the coordinate branches

· active integration

· desegregation requires more than giving black children the legal opportunity to attend formerly all-white schools (Green v. New Kent County School District, 773 – 1968)

· dual v. unitary school system & de facto v. de jure segregation (Green)
· goal of desegregation is movement from dual school system (complete racial identification of schools) to a unitary system

· this requires school districts that had operated dual systems to eliminate discrimination “root and branch”

· freedom of choice plan is not an end in itself

· especially given the fact that the school district initially resisted integration, freedom of choice is not “a sufficient step to ‘effectuate a transition’ to a unitary system”

· district courts have broad equitable discretion in fashioning desegregation remedies (Swann v. Charlotte-Mecklenburg Board of Education, 775 – 1971: upholding court-ordered district gerrymandering and busing to achieve balanced schools – ie. no less than 9% black and no more than 38% black)
· limited use of racial goals in remedial orders is acceptable

· unitary system may retain some single-race schools: “the burden upon the school authorities will be to satisfy the court that their racial composition is not the result of present or past discrimination”

· district court may order pupil reassignments on the basis of race

· busing is an acceptable remedy

· evidence of “purposeful segregation … in meaningful or significant segment of a school system” makes it “both reasonable and fair to require that the school authorities bear the burden of showing that their actions as to other segregated schools within the system were not also motivated by segregative intent” (Keyes v. School District No.1, Denver Colorado, 778 – 1973)

· the turning point and retrenchment

· “Before the boundaries of separate and autonomous school districts may be set aside by consolidating the separate units for remedial purposes or by employing a cross-district remedy, it must first be shown … that the racially discriminatory acts of the state or local school districts, or of a single school district have been a substantial cause of inter-district segregation.” (Milliken v. Bradley, 783 – 1974)

· after dual system has been disestablished, changing residential patterns (ie. white flight) are not grounds for reorganization and busing (Freeman v. Pitts, 787 – 1992: “Where resegregation is a product not of state action but of private choices, it does not have constitutional implications.”)

· court-ordered “magnet plan” designed to attract white students back to public schools along with salary increases and mandatory state funding is an attempt to indirectly accomplish interdistrict transfer of students; this goes beyond the powers of the district court (Missouri v. Jenkins, 788 – 1995: “…every increased expenditure … will make KCMSD in some way more attractive, and thereby perhaps induce nonminority students to enroll…  But this rationale is not susceptible to any objective limitation.”)

· higher education

· “admissions standards, program duplication, institutional mission assignments, and continued operation of all eight public universities” contributed to the maintenance of a segregated university system in Mississippi despite the fact that de jure segregation had been abandoned (U.S. v. Fordice, 794 – 1992)

State Action Requirement

· The Civil Rights Cases, 285 – 1883

· overturned §1 of the Civil Rights Act of 1875 which provided for “full and equal enjoyment of the accommodations, advantages, facilities, and privileges of inns, public conveyances on land and water, theatres, and other places of public amusement;…applicable alike to citizens of every race and color”

· congressional legislation enacted under §5 powers “must necessarily be predicated upon…State laws or State proceedings” denying rights and privileges secured under §1, “and be directed to the correction of their operation and effect”
· in other words, Congress can do nothing in the face of State inaction; Congress cannot enact “general legislation upon the rights of the citizen”

· Shelly v. Kraemer, BB – 1948

· held: judicial enforcement of racial discriminatory neighborhood covenants qualifies as state action under the 14th A
· this case was not widely used as precedent even during the civil rights movement; it might be considered a one-off decision

Privileges and Immunities Clause

· The Slaughter-House Cases, 315 – 1873

· the purpose of §2 of the 14th A is to overturn Dred Scott, and thus to grant US citizenship to former slaves
· however, in so doing, it recognizes a distinction between US citizenship and State citizenship

· the privileges and immunities which cannot be abridged by the States are those of US citizenship

· security and protection of fundamental civil rights are left to the States, whose broad police powers necessarily require a narrow construction of fundamental rights

Due Process Clause

· NOTE: federal legislation is not covered by the 14th A, but is reviewed under the due process clause of the 5th A

· The Lochner Era: (economic) substantive due process

· Civil War amendments and the end of slavery were manifestations of a deeper belief in freedom of labor and freedom of contract (Lochner v. New York, 337 – 1905)
· due process requires States to operate within the bounds of their power; to legislate beyond the limits of the police power (ie. to regulate labor / contract) is to act ultra vires (Lochner)
· Adkins v. Children’s Hospital, 391 – 1923: struck down law requiring minimum wage for women, but not men; after 19th A the differences between men and women in terms of the need for legal protection are nearly gone

· Morehead v. New York ex rel. Tipaldo, 1936: Court relied on Adkins to overturn New York statute despite the fact that the drafter (Benjamin Cohen, an FDR advisor) made it arguably distinguishable
· Nebbia v. New York, 416 – 1934: price controls on milk not unconstitutional so long as they are not “unreasonable, arbitrary or capricious; majority signals that it will no longer closely scrutinize legislative determinations of which industries are infected with the public interest
· Gold Clause Case, Perry v. U.S., 1935: devaluation of the dollar and suspension of gold payments in government and private contracts upheld

· Rationality Review: the end of substantive due process

· West Coast Hotel v. Parrish, 427 – 1937: overturned Adkins and Tipaldo and repudiated the substantive due process doctrine, claiming that common law entitlements are not the proper baseline against which to judge government regulation

· legislative response to the determination of the presence of “evils which menace the health, safety, morals and welfare of the people” need only avoid being “arbitrary and capricious”
· “a statute would deny due process which precluded the disproof in judicial proceedings of all facts which would show or tend to show that a statute depriving the suitor of life, liberty, or property had a rational basis” (United States v. Carolene Products Co. 428, 430 – 1938) 
· Filled Milk Act upheld on the basis of congressional findings “that the use of filled milk as a substitute for pure milk is generally injurious to health and facilitates a fraud on the public” 
· the act appears arbitrary, or at least severely under-inclusive, in that there are many products, eg. margarine and white flour, that remove part of a product (arguable the healthy bits) and replace them with something else
· fraud does not seem to be the real issue either since the law already prohibits fraudulent labeling
· Oklahoma law required a prescription from an ophthalmologist or optometrist for the fitting or duplicating of lenses (§2); forbid solicitation for the sale of frames, mountings, or other optical appliances (§3); and forbid leasing of space for eye examinations by retail merchants (§4) (Williamson v. Lee Optical Co., 435, 436 – 1955)
· “[T]he law need not be in every respect logically consistent with its aims to be constitutional.  It is enough that there is an evil at hand … and that it might be thought that the particular legislative measure was rational way to correct it” (emphasis added)

· “it is for the legislature, not the courts, to balance the advantages and disadvantages of [a] new requirement” 

· §2: legislative could have concluded that a new prescription is required often enough to simply require it every time; doesn’t matter that the law doesn’t actually require a new examination if the optician has an old prescription on file
· §3: legislature might have thought that effective regulation of the sale of lenses required regulating sale of frames
· §4: legislature may have wanted to keep optometry free from the taints of commercialism

· Selective Incorporation

· process through which the guarantees of the Bill of Rights are applied to State action

· although in theory it applies only to the principles of fundamental fairness and ordered liberty (which might overlap the Bill of Rights, but bore to necessary relationship thereto) (Adamson v. California, Frankfurter, J. concurring, 406), in the end it was applied to the entire Bill of Rights (in accordance with Justice Black’s theory of total incorporation, Adamson)
· while there was some fear that extending the Bill of Rights to the States, it has ultimately strengthened those rights in both legal doctrine and popular consciousness

Equal Protection Clause

· Carolene Products, footnote 4 (430): “nor need we inquire…whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searchingly judicial inquiry”
· “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect. … courts must subject them to the most rigid scrutiny” (Korematsu v. U.S., 811 – 1944)
· Anti-Discrimination and the Suspect Class Doctrine
· Racial Discrimination

· defining ‘race’

· determining the existence of a distinct, suspect class (Hernandez v. Texas, 831 – 1954)

· distinct class: question of fact; look at society to see if the group in question is readily identifiable

· attitude of the community: do people consider those in question a separate group; evidence of laws and social practices that distinguish between groups, eg. segregation, etc.

· suspect class: has that group been singled out for different treatment not based on a reasonable classification

· conscious discrimination is not required; discrimination can be shown even though it may have been sub- or unconscious

· theory: four concepts of race

· status-based: race as an indicator of social status
· racial stereotyping

· race as social construction

· cognitive bias: “stereotypes … are cognitive mechanisms … use[d] to simplify the task of perceiving, processing, and retaining information about people in memory” (Kreiger, The Content of our Categories, 860)

· people might be subconsciously motivated by such biases

· thus, the intentional discrimination standard might not get at the way race really plays into decision making processes (both governmental and individual)
· see also Lawrence, The Id, the Ego, and Equal Protection (863)
· formal: legally defined racial categories based on skin color
· no necessary cultural implications

· race as legal construction

· historical: past history of discrimination (racially disadvantaging government conduct)
· cultural: race as proxy for cultural diversity
· distinctive life experiences

· also includes the idea that distinctions bread hostility and stigmatize minorities
· anti-miscegenation statutes are unconstitutional (Loving v. Virginia, 801 – 1967)
· Virginia’s argument that the equal protection clause only prevented statutes that applied different standards based on race; reliance on racial standards is not unconstitutional when they apply equally to all races

· “racial classifications … must be shown to be necessary to accomplish some permissible state objective”
· interference with freedom to marry is also a violation of the due process clause

· this case suggests two distinct interpretations of the 14th A

· first, a simple prohibition on certain classifications, which are assumed by their nature to be invidious

· second, a prohibition on government action that helps sustain or reinforce unjust forms of social hierarchy

· inter-racial adoption (Palmore v. Sidoti, 841 – 1984)

· court cannot base a custody decision on the fact that a parent is remarried to a person of a different race

· racial prejudices are not judicially cognizable

· color-blind interpretation: courts ought not consider societal racism and its effects when making decisions

· anti-subordination interpretation: even if the court’s purpose is not to subordinate an individual on the basis of race, taking race into account in cases such as this reinforces societal subordination
· disparate impact is not unconstitutional (Washington v. Davis, 851 – 1976)

· “…the disparate impact of a law claimed to be racially discriminatory must ultimately be traced to a racially discriminatory purpose” (852)

· disproportionate impact is not irrelevant; however, the government may rebut (in fact, it bears the burden) a presumption of intentional discrimination “by showing that permissible racially neutral selection criteria and procedures have produced the monochromatic result” (853)

· moreover, disparate impact alone does not trigger strict scrutiny (853)

· NOTE: Title VII of the Civil Rights Act of 1964 had been extended to cover state employees by the time of this decision; however, it was not available to the plaintiff in this case

· Title VII requires a more probing judicial (ie. increased scrutiny) of employment practices that produce disparate results

· Davis suggests that Title VII is not problematic; however, they refuse to adopt this increased scrutiny as a constitutional requirement

· one explanation is that while Title VII was limited to employment cases, a constitutional disparate impact doctrine would be of much broader scope

· foreseeable impact does not prove discriminatory intent (Massachusetts v. Feeney, 856 – 1979) 

· NOTE: this is a sex discrimination case
· facts: a statute that provided a civil service preference for veterans; the result was that most women were effectively excluded from upper-level employment; π argued that impact was foreseeable since women were excluded from military service during the relevant period
·  “discriminatory purpose … implies that the decisionmaker … selected or reaffirmed a particular course of action at least in part because, not merely in spite of, its adverse effects upon an identifiable group” (emphasis mine)

· removal of minority jurors through the use of peremptory challenges

· prosecutor must provide a racially neutral explanation for the use of peremptory challenges to strike racial minorities from a jury

· this applies to Latinos/Hispanics as well as blacks

· however, SC has held that a prosecutors motivation is a question of fact; thus, the trial judge’s conclusion is entitled to deference (Hernandez v. New York, 882 – 1991)

· prosecutors belief that Spanish-speaking jurors would not necessarily rely official interpreter for translations of testimony of Spanish-speaking witnesses is a sufficient, racially neutral explanation (Hernandez)

· racial profiling

· where race was one of the descriptors given police of an alleged perpetrator (young, black man who might have a cut on his hand) and the town (Oneonta) had very few minorities, the police did not discriminate by attempting to locate and question every black male student at the local college (Brwon v. City of Oneonta, sup.135 – 2d Cir. 1999)

· race was only one of the factors the police were looking for

· “without additional evidence of discriminatory animus, the disparate impact of an investigation such as the one in this case is insufficient to sustain an equal protection claim”

· proving intentional discrimination

· since disparate impact is not enough to prove illicit discrimination, the question becomes how the π must go about proving intentional discrimination 

· “because of” rather than “despite”

· what would the person have said there reason was at the time (truth-telling)

· if everything else had been the same, but the race/gender/etc. had been different, would the same decision have been made (counter-factual)

· as can be inferred from these standards, most of the law of intentional discrimination law tends toward the position that discrimination can be intentional even if it is ‘unconscious’; that is, π need not shoe that the ∆ consciously discriminated against her

· Affirmative Action

· standard of review

· explicit use of racial classifications immediately attracts heightened scrutiny (City of Richmond v. Croson, 929 – 1989)
· danger of stigmatic harm (Croson at 929)

· might be different if majority was choosing to disadvantage itself

· race-base federal action also requires strict scrutiny (Adarand Constructors v. Pena, 953 – 1995)

· despite the Court’s argument in Metro Broadcasting that benign use of racial classifications is permissible (at least in regard to congressional action) ignores the fact that scrutiny is necessary in order to determine whether a classification is indeed benign (Adarand)
· there cannot be any difference between congressional authority and State authority under the 14th A because EPC was applied to the Federal Government through reverse incorporation (thus, Congress has no special privileges in filed of civil rights under any of its legislative powers)
· factual basis for enactment (compelling government interest)

· §5 ‘atmospherics’ give Congress power to fashion remedies where there is a history of past discrimination
· NOTE: in the legislation reviewed in Croson Congress did not actually rely on §5 powers; it is an explicit use of the spending power

· evidence that nationwide history of past discrimination had reduced minority participation in federal construction grants provides sufficient support for congressional remedy (Fullilove – cited in Croson at 928)

· state and local governments will be held to higher evidentiary standard than Congress when determining that there is discrimination which requires a remedy

· NOTE: this distinction appears to have been undermined in Adarand
· must show “that is ha[s] essentially become a ‘passive participant’ in a system of racial exclusion” (Croson)
· “they must identify [the] discrimination, public or private, with some specificity”

· societal discrimination is not enough

· “an amorphous claim that there has been past discrimination in a particular industry cannot justify the use of an unyielding racial quota” (Croson)

· evidence not sufficient when there “is nothing approaching a prima facie case of a constitutional or statutory violation”

· must show that qualified minorities were excluded through discrimination (ie. it’s not enough that past discrimination has resulted in the number qualified minorities being lower than their percentage of local population – can’t assume “that minorities will choose a particular trade in lockstep proportion to their representation in the local population”)

· the Court seems to require that congressional findings meet evidentiary standards more appropriate for courts than legislative bodies

· nexus between scope and factual basis (narrowly tailored)

· failure to consider of race-neutral means evidences a lack of narrow tailoring (Croson)
· individual treatment (ie. race should not be the sole relevant consideration)

· allowance for consideration of whether a particular MBE’s higher price is not attributable to the effects of past discrimination (Fullilove – in Croson at 933)

· interest in avoiding bureaucratic difficulties is not enough (Croson)

· education

· possible state interest in diversity

· preliminary (unanswered) questions: who gets to define a schools mission? (in Grutter, the Court says schools deserve deference, but it also says that it views diversity as a “proper institutional mission”)
· Thomas’s dissent in Grutter emphasizes that the State’s interest may not be the same as the school’s (and that there is no compelling State interest in maintaining an elite law school)

· diverse student body / robust exchange of ideas

· Court is more inclined to accept diversity of experience than diversity of viewpoint

· moreover, racial or ethnic origin must be seen as only one element in a broader array of diverse qualifications and characteristics (Bakke; Grutter)

· lawyers in the Michigan cases argued that increasing the number of minorities in the classroom breaks down stereotypes by showing that there is no one minority point of view

· but note that affirmative action benefits mostly middle class minorities

· “preparing students for work and citizenship”

· NOTE: all of this boils down to the benefit to whites of having minorities in the classroom

· serving minority communities (ie. better health care, legal services, etc. for ‘deprived citizens’) – rejected in Bakke
· create diverse leadership for business / country

· skills needed in global marketplace (but this would seem to justify admitting foreign students, not domestic minorities)

· diverse military leadership

· narrow tailoring

· preference for discretion: must consider each applicant individual (cannot use quotas)

· giving all minority applicants a boost (especially one significant enough to ensure that the vast majority are admitted) does not allow for individualized review (Gratz)

· but, the concept of “critical mass” is permissible

· some attention to numbers does not equal a quota system (Grutter)

· narrow tailoring does not require that the school ignore its other legitimate interests (eg. maintaining elite reputation)

· Gender Discrimination & Intermediate Scrutiny

· the basic standard

· important governmental interest

· means must be substantially related to the interest

· important interest

· requirement that citizenship ought to be based upon a real link to the United States is an important interest (Tuan Anh Nguyen v. INS, sup.199 – 2001)
· substantially related

· it is permissible to consider biological differences (as opposed to stereotypes) (Nyugen)
· the fact that men have traditional been the primary breadwinners is a stereotype, and as such is insufficient to link a policy choice to a substantial interest (Frontiero v. Richardson, 988 – 1973)

· cannot exclude outliers through the use of distinctions based on stereotypes (United States v. Virginia (The VMI Case), 1025 – 1996)

· accommodation

· when is an objective test (eg. upper body strength) really discriminatory

· why should their be a need for accommodation re. privacy?  isn’t lack of privacy one of the ways that VMI attempts to achieve its mission (ie. breaking down to build up)

· Rationality Review (with Bite)

· even if legislation is based upon classifications between which there are objective differences, private biases cannot be given direct effect by the law (City of Cleburne v. Cleburne Living Center, 1119 – 1985; see also Palmore v. Sidoti)

15th Amendment

· voting rights (Giles v. Harris, BB – 1903)

· Holmes creates a catch-22 for black voters: if the law is unconstitutional because it in effect denies suffrage rights to blacks it is void; SC cannot add another voter to such fraudulent list because this would make the Court a party to Alabama’s unlawful scheme

· moreover, the Court is helpless to enforce a remedy in the face of opposition by the vast majority of the white citizens of Alabama
Reconstruction Powers: 13th A. § 2, 14th A. § 5, and 15th A. § 2

· congressional enforcement of voting rights under § 2 of the 15th Amendment

· literacy tests are not unconstitutional per se (Lassiter v. Northampton County Board of Elections, BB – 1959)
· however, “a literacy test, fair on its face, may be employed to perpetuate that discrimination which the Fifteenth Amendment was designed to uproot” (8); if so, it would be unconstitutional

· remedial legislation aimed to disenfranchisement of black voters can prohibit denial of the vote based on the voter’s “failure to comply with a ‘test or device’” (South Carolina v. Katzenbach, 484 – 1966)

· the remedial sections of the Voting Rights Act applied only to those States (or subdivisions thereof) “for which [certain specific] findings have been made [concerning low voting registration or voting participation, and the use of certain specified voting tests susceptible to discriminatory application.]” (486)

· moreover, the VRA merely suspended the use of such tests for a period of five years, it did not ban them altogether

· the Act also suspended all new voting regulations pending review by federal authorities

· voting rights and § 5 of the 14th Amendment

· §4(e) of the Voting Rights Act provides that no person who has completed the sixth grade in Puerto Rico can be denied the right to vote because of her inability to read or write in English

· “§5 [of the 14th Amendment] is a positive grant of legislative power authorizing congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of the Fourteenth Amendment” (Katzenbach v. Morgan, 488 – 1966)

· theory 1: discrimination in public services

· voting rights will enhance the political power of the Puerto Rican community, which “will be helpful in gaining nondiscriminatory treatment in public services…” (490)

· theory 2: the one-way ratchet

· footnote: “§5 does not grant Congress power to exercise discretion in the other direction and to enact ‘statutes so as in effect to dilute the equal protection and due process decisions of this Court.’” (490)

· importance of §5 power in light of 11th Amendment jurisprudence

· the Court has held that the commerce power cannot be used to abrogate the sovereign immunity of States

· thus, in order to provide cause of action for damages against a State by an individual whose rights have been violated by that State, Congress is limited to its §5 power
· congruence and proportionality of congressional use of §5 power (new federalism)
· “there must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end” (City of Boerne v. Flores, 536 – 1997)

· the aim of this test is to preserve separation of powers between Congress and the Judiciary

· “Congress’ power … extends only to ‘enforcing’ the provisions of the Fourteenth Amendment” (Boerne)

· “Legislation which alters the meaning of [a provision of the Constitution] cannot be said to be enforcing [that provision]” (Boerne)

· in other words, Congress’ §5 power is remedial only, not plenary

· Kennedy cites The Civil Rights Cases as further support for this proposition (“their treatment of Congress’ §5 power as corrective or preventive, not definitional, has not been questioned”)

· it is the Court, not Congress, who gets to say “what the law is”

· Breyer’s dissent in Boerne argues that Marbury should not be understood to prevent other branches of government from adopting a broader view of constitutional rights than those protected by the Court

· congruence

· impact and intent

· congressional action must be based legislative findings of unconstitutional behavior

· thus, Congress cannot pass legislation which aims to overturn the Court’s interpretation of the Constitution (any behavior thereby prohibited is constitutional per se)

· level of scrutiny: conversion of judicial scrutiny into a limitation on congressional power

· Age Discrimination in Employment Act (ADEA) cannot be applied to States under Congress’ §5 power because it cannot be justified as a prophylactic measure to ensure against age discrimination that would fail the rational basis test (Kimmil v. Florida Board of Regents, sup 66 – 2000)
· Americans with Disabilities Act (ADA) cannot be applied to States because failure to accommodate disabled individuals does not fail rational basis test (Board of Trustees v. Garrett, sup 67 – 2001)

· however, the Family Medical Leave Act (FMLA) may be applied to States since Congress found that States “continue to rely on invalid gender stereotypes [ie. that women are primary caregivers] … in the administration of leave benefits” (Nevada Dep’t of Human Resources v. Hibbs, sup 86 – 2003)

· standard for assessing legislative findings

· in Garrett, Breyer attached a list of examples of discrimination by state and local governments submitted to a congressional task force

· the majority claims that these are not legislative findings, but rather “unexamined, anecdotal accounts”

· Breyer argues that the Court has “never required the sort of extensive investigation of each piece of evidence that the [majority] appears to require” (sup 77)

· is the majority suggesting that legislative findings must meet the high standards of the rules of evidence?  do they need to be tested through the adversarial process?

· however, in Hibbs, the Court readily accepts that “[a]ccording to the evidence before Congress when it enacted the FMLA, States continue to rely on invalid gender stereotypes in the employment context”

· is level-of-scrutiny part of substantive anti-discrimination rights under the equal protection clause?

· Breyer critiques the attempt to “hold Congress to a strict, judicially created evidentiary standard” (78)

· “Unlike Courts, Congress can readily gather facts from across the Nation, assess the magnitude of the problem, and more easily find an appropriate remedy.”
· “Congress directly reflects public attitudes and beliefs”

· most importantly, Breyer argues that the burden of proof rule is based upon the principle of judicial restraint, which simply should not apply to Congress

· state action

· Violence Against Women Act (VAWA) was an attempt to remedy what Congress found to be systematic under-enforcement of rape and domestic violence crimes by the States

· the Court held that VAWA was not within Congress’ §5 powers because “the law was ‘directed exclusively against the action of private persons, without reference to the laws of the State, or their administration by her officers’” (U.S. v. Morrison, sup. 54 – 2000, quoting U.S. v. Harris)

· not only may Congress not use §5 powers against individuals, its findings must indicate that those to whom it does legislate were in fact violating the Constitution

· in 11th A terms, this means that Congress must show that those State actors protected by the 11th A (eg. not municipalities) were violating the Constitution

· proportionality
· must Congress act only against those States from which it has evidence, or can it act universally if there is sufficient evidence of discrimination in most States?  what would be sufficient?

· “Congress’ findings indicate that the problem of discrimination against the victims of gender-motivated crimes does not exist in all States, or even most States.” (Morrison)

· to the extent that Congress is forced to do the kind of fact-finding that courts are better at than legislatures, courts will have sole control over 14th Amendment

Odds and Ends
The General Welfare Clause: Taxing and Spending
· taxation need not be in furtherance of one of the enumerated powers of Art. I, §8, but it must be a genuine revenue raising measure (U.S. v. Butler, 371 – 1936)
· however, powers of taxation cannot be used as a pretext (instrument of enforcement) to accomplish prohibited ends (eg. can’t tax those who refuse to adhere to a particular policy) (Butler)
· nor can it be used to obtain voluntary compliance with a regulatory scheme by “purchasing with federal funds submission to federal regulation of a subject reserved to the states” (Butler)
· expansion of commerce clause power also had the effect of expanding taxation power 

· $200 annual registration fee for certain firearms upheld (Sonzinsky v. U.S., 477 – 1937)
· “every tax is in some measure regulatory”

· “a tax is not any less a tax because it has a regulatory effect”
· unemployment funds (Steward Machine co. v. Davis, 477 – 1937)

· Social Security Act  imposed a tax on employers based on employee wages, which could be lessened by the amount the employer contributed to State unemployment funds

· justifiable response to the burden of unemployment on the federal budget 

· purpose is the promotion of the general welfare

· pension benefit provisions of the Social Security Act (Helvering v. Davis, 479 – 1937)

· necessary to promote the security of the aged

· national pension benefits avoid problems of competitive disadvantage if such programs were only possible at the State level

· limitations on the spending power?

· although the spending power is not strictly limited by enumerated powers, the Court has suggested that this power is not unlimited (South Dakota v. Dole, 533 – 1987)

· must be “in pursuit of ‘the general welfare’”

· however, Congress is entitled to deference in determining general welfare

· conditional grants must be unambiguous, thus “enable[ing] the States to exercise their choice knowingly”

· “conditions on federal grants may be illegitimate if they are ‘unrealted to the federal interest in particular national projects or programs’”

· “other constitutional provisions may provide an independent bar to the conditional grant of federal funds”

· eg. cannot “induce the States to engage in activities that would themselves be unconstitutional”

· lingering questions

· can it be that forcing Congress to ‘pay’ for State regulation provides sufficient protection for federalism concerns?

· what if one assumes that the total tax burden (state and federal) people can bear is limited; and, therefore, that federal taxes used to finance exercise of spending power effectively limits the States’ ability to raise revenue to pursue their own interests?

· if the Court revisits the spending power, will it adopt O’Connor’s approach?

· O’Connor would go further and prohibit the conditioning of federal grants “upon assumption of a contractual obligation to submit to a regulation which otherwise could not be enforced”

10th Amendment

· “the attempt to draw the boundaries of state regulatory immunity in terms of ‘traditional government function’ is not only unworkable but is also inconsistent with established principles of federalism” (Garcia v. San Antonio Metro. Transit Auth., 555 – 1985)
· protections of States in the federal system

· enumerated powers of the federal government

· structure of the federal government (process restraints)

· control of electoral qualifications of Representatives

· role in Presidential elections

· equal representation in the Senate

· election of Senators by State legislatures

· other possible protections (not in Garcia)

· need for support from local political parties
· Commandeering Cases (Printz)
· NOTE: 10th A principles seem to be broader (apply to States and municipalities) than 11th A (only instrumentalities of the States)

· Congress cannot impress State (executive) officials into service in enforcement of federal law

· in New York (predecessor to Printz)  O’Connor distinguishes earlier cases holding that State courts can be imposed on to enforce federal law

· supremacy clause is special aimed at courts; courts don’t have to play important policy role that executive must

· thus, imposing on time of State executive prevents those executives from devoting their time to the State concerns that they are supposed to deal with

· but this seems a bit odd;

· moreover, State courts play huge policy setting role (think common law), so O’C’s distinction seems weak

· gov’t lawyers try to distinguish Printz from cases that commandeer State legislatures; but Court thinks that this isn’t the line

· O’C leaves a gap – there might be some activities that are so ministerial that they 

Separation of Powers (executive / legislative)
· The Steel Seizure Case, Youngstown Sheet & Tube Co. v. Sawyer, 707 – 1952: overturned Executive Order 10340 which had authorized the Secretary of Commerce to take control of the steel industry in the face of a threatened work stoppage to insure continued steel production justified as necessary to avoid jeopardizing national defense during the Korean War

· power to take possession of property was not authorized by Congress, nor is it given directly to the President by the Constitution

· Jackson, J. concurring (712), outlines three categories of presidential action

· “acts pursuant to an express or implied authorization of Congress”

· in such cases the President may “be said … to personify the federal sovereignty”

· thus, such action is “supported by the strongest presumptions and the widest latitude of judicial interpretation”

· “acts in absence of either a congressional grant or denial of power” 

· the President here “can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authorioty”
· “depend[s] on the imperatives of events”
· in short, this is the realm of difficult questions that ought to be settled by political processes

· “measures incompatible with the express or implied will of Congress”

· President “can rely only upon his own constitutional powers minus any constitutional powers of Congress”

· must be “scrutinized with caution”
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