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I. BROWN
1. Sweatt v. Painter, 1950, p. 897

a. hastily estab’d law school for black students doesn’t and probably can’t equal UT Law education.  # of faculty, variety of courses, and esp. indefinable qualitie like reputation of faculty, experience of admin, position of alumni

2. McLaurin v. Oklahma State Regents, 1950, p. 897

a. (, admitted to do grad pgm not offered at black-seg’d school, can’t be made to sit in separate classroom, library, etc. sections., because these restrictions impair ability to study, discuss, etc.  

3. Brown
a. court asked for rearg. wanted to know whether Cong. and 14th ratifiers expected to abolish seg in pub schools; if not, did they understand that future Cong.s or judges might do this?  If not, do judges have the power to do it? 

b. court says historical sources are inconclusive, esp. since education was so different then.  court below found that in this case, the black and white schools are equalized (unlike sweatt, apparently).  finding that segregation imposes per se detrimental effect, denotes inferiority of negro group.  inherently unequal.  
c. why, again, did we decide Brown was legally lousy? I seem not to have much discussion in my notes

4. southern manifesto

a. urgest judicial restraint, respect for tradition, federalism (let us set our schools policy!)

5. Bolling v Sharpe (1954, p. 913)

a. applies Brown to DC, and seems to incorporate EPC into 5th Amdt (but can the 5th be retroactively changed by the 14th?)

CONGRESSIONAL POWER

A. Bases of federal power

1. Ends & means (McCulloch)
a. if congress’l end is legitimate & w/in C’al scope, , then all non-prohibited means consistent w/ letter & scope of C are C’al…but no pretexts!
2. “Necessary and proper” power
a. Art. I § 8, “The Cong. shall have power to make all laws which shall be necessary and proper for carrying into execution the foregoing powers.”

b. McCulloch
i. n&p clause means “convenient” or “useful,” not “absolutely necessary”

ii. there are powers beyond those enumerated—Cong. can carry mail as well as make post offices

3. Supremacy clause (McCulloch)

a. Sup Ct review as “keystone of the arch”

b. binds state judges, but does it bind Orval Faubus?

4. Critics espouse state compact theory: fed gov’t was created by the states

i. Hayne (Webster-Hayne debate): when C is grossly violated, a state can decide whether it is willing to follow the bad rule, b/c fed gov’t can’t possibly be the judge of its own powers’ extent.)

i. Kentucky & Virginia resolutions: states say they can declare laws unC’l, otherwise feds would be final judges of self-declared powers (compare to Marbury, debate abt who gets to interpret the C).  Madison in Va. says SC gets the final word relative to other branches of gov’t, but not w/r/t the states.
ii. responses: 

1. McCulloch: the fed govt was made by the people, not the states

2. Webster: C’l law is supreme law.  unC’l law is not binding, but the states don’t get to decide whether a law is unC’l.
B. Interstate commerce power

1. Cong. enjoys plenary power to regulate commerce - Gibbons v. Ogden (1824, p. 168) (NY/NJ ferries)
a. “commerce” means every sort of commercial intercourse, not just buying and selling

b. grant of commerce power to feds is exclusive, since that power isn’t capable of simultaneous operation (like taxes) ( state can’t regulate interstate commerce when Cong. is regulating it.  
1. Johnson concurrence: state can’t regulate i.c. even when Cong. is silent.  
2. States can regulate commerce, absent federal regulation – 

Wilson v. Blackbird Creek (1829) - Marshall lets state dam navigable stream per police power

Cooley v. Board of Wardens (1851) Philly can make ships hire local pilot when they come to port, 

a. but must have police power rationale (dam enhances value of property and health of residents) (?????)
b. and cannot conflict with dormant commerce clause (phrase is coined in Wilson) – “the power to regulate commerce in its dormant state.”

c. and state power is more limited where national need for uniformity

i. Cooley, some subjects require nationwide uniform rule, whereas pilotage demands diversity.

3. Pre-New Deal Conception: Before New Deal, Court limited cong.l power to regulate mfrg/unfair competition
a. Commerce power includes prohibiting xportation of things of value that are inherently harmful might not need a reason)

i. Champion v. Ames (1903, p. 437) (lottery case)

1. thing of value: anything that is ordinary subject of commerce and has recognized value in itself, incl. things which can be redeemed for value.  

2. harmful: case rests on harmful nature of lottery tix: if state can ban them, then why can’t Cong.?  (spillover problems—cf. raich)  

a. BF sees hypocrisy, doesn’t think this harm is inherent, and maybe doesn’t think Cong. should get to ban sthg just b/c they dislike it.  (maybe this is a case upholding cong.’s power to do whatever the hell it wants—see plenary language.)  

b. Other cases in which the SC upholds Congressional power over harmful products:

i. Hippolite Egg Co v US (1911): upholds Pure Food and Drug Act

ii. Hoke v US (1913): upholds“White Slave Traffic Act” (Mann Act?)

iii. Caminetti v US (1917): Congress may prohibit the interstate transport of women for debauchery

iv. Clark Distilling Co. v Western MD Railway Co. (1917): Congress can regulate the interstate transport of alcohol

b. Does NOT include manufacture, either for antitrust or labor conditions.
i. E.C. Knight (1895, p. 436)  No mfr reg., so Cong. can’t use Sherman Act to prevent lateral expansion of sugar-refining trust

ii. Hammer v. Dagenhart (1918, p. 441) (Child labor reg).  Cong. can regulate inherently harmful products crossing state lines (champion) but not products harmfully produced, and mere fact of being intended for interstate xport doesn’t put xport powers under I’state control.  The Commerce Clause is not a tool for preventing interstate competition, and 10th Amdt protects police power over local industry.  (last gasp of pretext)

1. (holmes dissent:  Cong. can prohibit anything it wants.  Indirect effect on state production should not be the test.)

c. DOES include modes of transport and products that are still in the flow of commerce, but not those which have come to rest in their destination

i. Baltimore & Ohio RR v. ICC, 1911: Court sustains congressional regulation of the hours of employees working on the railroads 

ii. Swift (1905): price-fixing in stockyard can be regulated b/c animals still in the flow of commerce (stockyard = throat) 

iii. Schechter Poultry (1935):  poultry in NY, though shipped interstate, has come to rest in destinaton, hence no longer in flow
iv. directness test: Carter v. Carter Coal (1936) uses mfrg/commerce distinction to strike down Cong.l requirement that coal cos do collective bargaining w/ employees. Impact of working conditions on trade is merely indirect. (Test by nature of relation, not degree.)

d. Pre New Deal sum-up: Congressional power is constitutional if it

i. regulates the instrumentalities of commerce (Champion) and the conditions of labor/production in them ( Baltimore & Ohio Co; Swift & Co)

ii. regulates goods in the flow of commerce (Shecter Poultry, Swift)

iii. regulates/prohibits inherently harmful goods that travel through the instrumentalities of interstate commerce

iv. Congress CAN'T however regulate manufacturing, or regulate in opposition to unfair competition; it can't (in other words) regulate goods that are not “inherently” harmful but merely produced under harmful conditions

e. 7 reasons the court changed its mind
i. Roos. threatened them

ii. election results/popular will (compare to pendency of ERA during Frontiero)

iii. Court realized it was previously wrong as matter of policy

iv. Court realized previously wrong as matter of law

v. new appointees

vi. essentially a C’l amendment brought on by the ’36 election

vii. (BF favorite): refinement of existing doctrine, and they had always been right.
4. Post ’37- Court uphols Cong. authority to regulate activities that significantly impact interstate commerce, either directly or in aggregate. Cong can regulate…
a. close and substantial relation… intrastate activities with a close and substantial relation to interstate commerce such that their control is essential to protect that commerce from burdens & obstructions.  NLRB v. Jones & Laughlin Steel Corp (1937, p. 549) (steel plant, NLRA forbids employers from unfair labor practices “affecting commerce,” effect of steel strikes on industrial econ)  
i. test is substantial/insubstantial, not directness.  
ii. (distinguished from schechter b/c that relation wasn’t “substantial,” but see harry marks below!)

b. small mfrs (aggregate prelim.)… even small mfrs forming part of an industry that relies on and affects interstate commerce.  NLRB v. Friedman-Harry Marks Clothing Co., 1937.  

c. sufficient impact… intrastate activities which affect interstate commerce sufficiently that regulating them helps attain the end of regulating commerce (US v. Darby, 1941, p. 551) (Ga. lumber co, wage/hour law)

i. Hammer overruled (motive of regulation no longer matters, and harmful per se-vs-harmfully produced is no longer valid distinction.)

ii. Production is just a phase of transportation

iii. No obstacle to  law that intrastate production/trad’l police power subjects are affected
d. aggregate: …activity which, in the aggregate, has a substantial affect on interstate commerce, direct or indirect

i. Wickard (1942, p. 553), Farmer grows wheat for own consumption, Ag Secy penalizes for violating the Ag Adjustment Act
1. commerce power includes the power to regulate prices
2. spillover rationale (cf. Champion).  See also Raich.
e. fungible: activities which involve fungible commodities whose release or consumption will affect a regulatory scheme.  Raich v. Gonzales (2005, p. 624), medical marijuana case.
i. analogy to Wickard.  Scalia concur: “never more than an instant from the interstate market.”

ii. unspoken, but analogy to the “intrinsically harmful” doctrine that made lottery tickets prohitable in champion, but let child labor off the hook in hammer.  (also, shares champion’s spillover concerns.)

iii. note: interstate Cong.l  ban on something provides justification for more banning!  essentially, they can make something C’l!  eg. lopez would have come out differently if Cong. had banned guns interstate!
5. Civil rights/post New Deal cases establish a rational basis standard of review; use commerce clause powers to replace the lack of Congressional authority to regulate discrimination in the wake of the Civil Rights Cases.  Congress can regulate…
a. disruptive effect...any activity with a disruptive effect on interstate commerce, regardless of whether the true motive is to correct a moral wrong.  (Heart of Atlanta Motel, 1964, p. 560, segregated hotel)

1. Why use Commerce and not EP? b/c of state action doctrine—Civil Rights Cases struck down EP basis, and slaughterhouse specifically killed privilege & immunities.

2. Point to Cong.l findings about how black people had to use special guidebooks, etc.

b. rational basis, aggregative…any activity that obstructs travel and decreases interstate biz, measured in the aggregate, judged by the rational basis test.    Katzenbach v. McClung (1964, p. 560) (Segregated restaurant buys less interstate food, discourages skilled black workers from moving into the area.)

i. …including establishments only a tiny portion of which does the interestate commerce.  Daniel v. Paul (1969, p. 562) (262-acre amusement park w/ one snack bar w/ tiny number of interstate ingrediets.
1. (seems to create presumption of interstateness.)

c. larger class (intrastate ()…any crime that is part of a larger class which has `interstate character, even if the petitioner did nothing interstate.  Perez (1971, p. 562)—proseution of loanshark b/c organized crime is interstate, even though there was no evidence here of interstate activity.  

i. Stewart dissents. Argued that finding a class is not sufficient. Must not merely identify a national problem but instead must find a FEDERAL PROBLEM: a problem between the states, created by positive or negative spillover effects, or by the incapacity of individual states to deal with the problems on their own. Otherwise, this rule could federalize criminal law (has it? RICO?)

6. Restrictions on Commerce Power in the Rehnquist Court
a. Cannot regulate the states qua states so as to disrupt essential functions in areas of traditional state responsibility (overruled)
i. National League of Cities (1976, p. 650) (overruled).  Cong. wanted to extend FLSA to almost all state/municipal employees.  

b. Cong. cannot take actions “destructive of state sovereignty,” but states are protected by the political process alone (wide reading) or restraint cannot function by delimiting a “sacred province of state autonomy” (narrow reading, validated by Lopez)
i. Garcia v. San Antonio MTA (1985, p. 653)

1. fed intrusion should only be restrained to compensate for possible failings in nat’l political process.  (check whether it’s violative of state sovereignty or any C’l position.)   federal system is already solicitious of the states, b/c lots of structural safeguards built in (state role in prez elections, C’lly protected state equal rep in Senate, various defunct provisions).

a. most peple agree that poli structure doesn’t protect states from fed aggrandizement, as garcia claims it does.  maybe people demand less federal patrol w/r/t state sovereignty than, say, 1st Amdt rights, b/c federalism is seen as structural principle, rather than represented interest

2. (door is left open): this is not a case about what affirmative limits the C’l structure might put on fed’l commerce clause regulation: (cites Coyle, Okla. capitol case, fed enabling act couldn’t say where capitol would be )

c. Can only regulate truly econ activity, or activity part of a larger scheme of regulation (Raich).    Lopez (1995, p. 601) (fed law about knowingly possessing a gun in a school—helps that student wasn’t in commerce, & gun not tied to commerce)

i. cannot aggregate nonecon effect—so nonecon requires independent close and substantial relation Lopez, Morrison
ii. sets out 3 kinds of commerce reg:

1. regulate the use of channels of interstate commerce/prohibit xportation of a commodity (darby, Heart of Atlanta, ie. hotels and restaurants, meaning specific sites of transactions)

2. protect instrumentalities of commerce and persons/things in commerce, ie. interstate hiways & RRs.  (BF cites champion)
3. activities w/ substantial rel’n to interstate commerce—mcclung, heart of atlanta, wickard
iii. factors to look for 

1. Does the statute, by its terms, have to do with econ enterprise, which might affect interstate commerce through repetition? (lopez) 

a. local student at local school, who hadn’t been in commerce, using gun w/o tie to i.c.--> no fed authority

2. Is there a jx’l element limiting the statute to a subset of violations that have a connection w/ interstate commerce?  (lopez, morrison)

3. Does the statute have legis findings about effects on commerce? (not dispositive, see morrison)

4. Is the link attenuated? (not “cost of crime,” etc.)

a. patrol whether the argument could be extended to obliterate federalism (Morrison)

i. “if Congress may regulate gender-motivated vi olence, it would be able to regulate murder or any other type of violence since gender-motivated violence, as a subset of all vi olent crime, is certain to have lesser economic impacts than the larger class of which it is a part.”  morrison
ii. “to uphold the govt’s contention here, we woul dhave to pile inference upon inference in a manner that would bid fair to convert congressional authority under the Commerce Clause to a general police power of the sort retained by the States.”  lopez
iv. gender-motivated crimes against women do not substantially affect econ activity. (Morrison, 2000, Fried. Supp. p. 53)

v. findings are not required, but can help Court evaluate legislative judgment abt whether activity affected I’state commerce (lopez)

C. Taxing & Spending Power
Sumup: Cong. can tax and spend for the general welfare.  Can do things not within its enumerated powers (US v. Butler, 1936).  But restrictions on spending cannot be coercive, and taxes cannot be indirect regulations.  (Area of law that seems to be defined prudentially rather than by bright-line tests.) 

a. Spending. Congress can use the spending power to encourage state action or people action beyond what is enumerated or even C’l for Cong. to do (US v. Butler), but the incentive can’t be so great as to become coercion.  South Dakota vs. Dole (1987, Fried. Supp. p. 63) (drinking age, 5% of hiway funds).  requirements: 
1. in pursuit of the general welfare, like all spending power 

a. (but deference given—must merely be reasonably calculated to pursue the g.w.).  footnote wonder whether “general welfare” is even a judicially enforceble distinction
b. loose test of relatedness.  o’connor wants Cong.’s condition to have to do w/ how the actual money gets spent, not just to be in the same conceptual ballpark.

2. conditions on receipt of funds are unambiguous
3. conditions may not be “unrelated ‘to the fed. interest in particular nat’l projs or pgms’” (at issue in Dole)

4. doesn’t violate another C’l provision for the state to do it

a. but it can be outside Congress’s C’l power.  Per 21st Amdt, might be unC’l for Cong. to change the drinking age, but it’s C’l for the states. 

i. similarly, could Cong. could use tax & spend powers to mke states ban guns, which would be illegal for Cong. to do itself? (since 2nd amdt is not incorporated)  

5. Spending must encourage and not coerce.  

a. (but presume the state is exercising free will.)

b. 5% funds witholding is little enough not to constitute coercion

b. O’Connor flavor—she wants robuster test of “reasonably related.”  ( HOOK FOR MORE DISCUSSION
i. Distinguish regulation from condition on a grant—the latter says how the money will be spent.  if the former, must be w/in enumerated powers
c. Taxing.  The taxing power can only be used for actual revenue raising, and not for indirect regulation—unless the thing sought to be regulated is w/in the commerce power.  Bailey v. Drexel Furniture (1922, p. 449).  But this rule is more honored in the breach.

D. Treaty Power
a. Treaties can reach into the states’ domain in a way that exceeds the enumerated powers, though C is probably still a limit? (Holmes doesn’t rule).  Especially apt when the subject is by defiition transitory.  (Missouri v. holand, 1920, p, 456, treaty w/ Canada protects migratory birds by mandating closed seasons.)

i. given difficulty of passing treaties, maybe a legitimate case that political process itself defends states’ interests here (2/3 Senate vote req.)—compare mcculloch, OK for feds to tax the states but not vice versa

E. Limits on Cong.’s power over the states
a. Cong. can’t commandeer the states by forcing them to regulate (or giving them a choice btwn regulation and unacceptable alternative).  

1. New York v. US (1992, p 674) (Regional compacts for radioactive waste, nonformation punishes by letting other states tax for use of their sites (selective waiver of DCC discrim prohibition), lose access to other states’ disposal sites, or be forced to take title to waste. )
ii. But it can bribe the states (spending power), preempt them, or let the other states discriminate against them (in the interest of getting Cong.l policies enforced).  
iii. motives:

1. accountability: Cong. can’t puppet the state into doing what it wants, b/c would create accountability problems. 

2. sovereignty: cong’s authority is over the people, not the states. (reverse of the coin from sovereignty critics in early republic!)

3. structural federalism: Cong.’s C’l power can’t be expanded by consent of the governmental unit that is victim to the expansion (so it’s irrelevant that NY supported this act)

iv. note: unclear where the line is btwn coercion (making them take title) and regulation (witholding funds).  But see Dole.

b. Cong. cannot make state officers carry out a particular fed law.  (does not apply to state judges).  (Printz, 1997 p. 693).  (Brady Act requires l.e. officers in every state to background-check prospective handgun purchasers.)

F. 13th Amendment

1. Cong. can eradicate “badges and incidents” of slavery.  Means civil rights (= economic, meaning property and contract), but not social or political.
a. Civil Rights Cases
b. Plessy: legal distinctions btwn the races are not “badges & incidents”
G. Power to enforce the 14th/15th Amd per §5.  

1. Congress can prevent state violations of the 14th Amdt by…

a. …directly regulating state action (Katzenbach)

i. printz isn’t an issue in 14th Amdt context

ii. croson looked fwd to Cong. regulating societal discrim, but maybe hadnt foreseen how §5 would be narrowed

b. …waiving states 11th Amdt immunity from suit (Garrett)

c. maybe regulating private conduct, 

i. if sufficiently narrowed/documented)

1. Morrison (Fried Supp. p. 219).  Cong. can’t create private remedy for rape etc., despite findings of C’lly violative justice systems in 21 states.  
a. Law “visits no consequences whatever on any Virginia public official involved in investigating or prosecuting…”
b. but Court notes that there isn’t a record everywhere the act applies (it’s not targeted like Morrison), so maybe could regulate private action in smaller # of targeted states

ii. if threatens gov’tal function itself

1. Yarbrough (1884, p. 384), Cong. can reach private conspiracies to interfere w/ voting rights b/c gov’ts integrity itself is threatened by interference w/ voting.
2. Cong. can prophylactically prohibit C’l conduct to deter/remedy C’l violations  (Boerne)
a. …but must be a remedy & not a new substantive right 

i. eg prohibit literacy tests to ban voting rights violations in Katzenbach (15th Amdt)
ii. leg. intent? Could be drafters wanted Cong. to create rights after all—maybe the real worry in discarded draft was possibility of 14th being extended to private actors!
3. How Test Whether a Remedy? : Boerne v. Flores (1997 p. 629)
a. proportionality and congruence btwn injury and remedy,  ie. relatedness and narrowness.
i. check whether there is reason to believe that many of the laws swept up will be unC’l
1. Boerne: no: this will intrude on laws & official actions at every level of govt, throw out many good laws!
ii. narrowing provisions help
1. Boerne: Voting rights provisions challenged in katzenbach were limited to specific class of state laws, in specified areas of the country
iii. legislative record of problems helps
1. OK: Statute striking down Southern voter literacy tests in Katzenbach, which had long history as a “notorious means to deny and abridge voting rights on racial grounds.”
2. Bad: RFRA, which imposed strict scrutiny test for neutral laws with effect of burdening religious exercise.  (Similar to Feeney dissent!)  “Legislative record lacks examples of modern instances…”
4. Who is Cong. trying to protect?  Suspect class(Cong. can take stronger remedy against state
a. Scrutiny levels govern Cong.l patrol of state action
i. Garrett (2001 p. 231): B/c Cleburne held retarded people (& hence disabled?) not a suspect class, Cong. can’t force them to take measures beyond what RB scrutiny would allow
1. counterintuitive!  deference to legis. is entire point of 14th!
2. facts: Ala. resident sues state under ADA, only possible under §5 of 14th since was meant to create a loophole in the 11th Amdt. States wants to save money by not accommodating the disabled; this is mean but rational
II. STATE POWER
A. Police Power 

1. Residual or defined?

a. In New York, O’Connor calls the 10th amendment a “tautology.”  (and this is echoed in tktk.)  But certain areas of trad’l state regulation seem to get defended from intrusion, eg. Lopez.  

b. Defined negatively also in Gibbons as authority over those affairs “which do not affect other states, and with which it is not necessary to interfere for the purpose of executing some of the general powers of the government.”  
B. Limits on state power

1. States cannot tax the institutions of the federal government
a. McCulloch: states legislators are unelected by 98% of the US, so how can they tax federal organs?  Would be political process problem, since the harmed populace can’t vote out the taxing legislatures ( intergovernmental tax immunity (one way street).

b. Supremacy: power to tax = power to destroy.

c. But states can tax fed real estate and income of fed employees, as long as it’s the same rate applied to others in-state (no risk of abuse).  (But r.e. taxes generally OK).

2. Dormant Commerce Power
General principle: economic isolation and protectionism are bad, while “incidental burdens on interstate commerce may be unavoidable whn a State legislates to safeguard the health and safety of its people.” (Philadelphia)
a. test
i. is it overt discrimination (eg. tariff—no reason except origin for discriminating against the goods)? ( virtually per se invalid. (Philadelphia).  Otherwise, ( Pike balancing test, as refined in Hughes (p. 731)… 
ii. does the statute regulate evenhandedly, with only incidental effects on interstate commerce, or does it discriminate against commerce (facially or in practical effect)?

iii. Does it serve a legit local purpose? ( any less discriminatory alternative means towards this purpose? 

b. balancing cases: General purpose of test is to balance state’s interest in statute against burden on i'state commerce.  .  Barnwell (1938), upheld SC state law regulating truck size, mostly of intrastate shippers, & specifics served legitimate safety/road conservation interests.  South Pacific (1945), struck down state law regulating train size tht had little safety benefit, mostly interstate, nat’l uniformity v important to rail networks.

c. when the state acts as a market participant, is permitted to discriminate.  The federal government can also allow discrimination by waiver (New York v. US)

1. Reeves v. Stake (1980, p. 733), state is exempt when acting in proprietary capacity, so SD’s state-owned cement plant can serve in-tate customers first.  (similarly, Md. can preferentially sell its scrapped cars to in-state processors.)

d. Nondiscriminatory motive is no defense, and it is irrelevant whether the law is shutting other states’ goods out, or shutting the home state’s goods in. Philadelphia v. NJ (1978)  (NJ won’t let in Philly’s solid waste.) (GEN. SAYS B.O.P. FALLS ON DEFENSE IN PHILADELPHIA TEST, ON PLAINTIFF IN PIKE TEST.)
1. evils of protectionism can rest in means as well as ends—not relevant that NJ (s were among those hurt

2. state can’t give own inhabitants preferred access to natural resources w/in its borders—hence no power to conserve privately owned articles of trade on grounds they’re needed locally

3. process problem: people being hurt here are mostly not those who made the laws. in this sense, totally different from a quarantine.

e. in general

i. tax incentives for in-state cos should also maybe be impermissible on this theory, but SCOTUS doesn’t know what to do aout them.

ii. Scalia and Thomas beliee that DCC review is illegit (lack of sources of authority), but they won’t strike the precedents and lower courts keep doing it.

iii. BF says DCC analysis important.  Madison gave up the right to have fed veto on any state law , instead we have Supremacy Clause. DCC doctrine today is more generous than the position Johnson envisioned in Gibbons—we are at the core of what’s essential for feds to regulate.  

III SEPARATION OF POWERS


A. Exec and legislative powers

1. Legislative veto (formalist/functionalist approaches)
a. formalist/functionalist divide is visible in other domains: in many areas of federalism where no bright-line rule is possible, court must struggle to uphold invisible principles.  Eg., DCC.  I suppose the functionalist approach dominates de facto in federalism, where judgment calls are the norm. 

b. formalist: Places great weight on importance of the magical formal acts in the C.  

i. Exemplified by Chadha (1983, p. 796) majority, holding (questionably) that leg. veto is an act of legislation, hence requires single “finely wrought” procedure of bicameralism and presentment.  

ii. Delegation to exec branch was a deliberate choice, and can’t be undone non-legislatively.

iii. One-house procedures are few and specified in the C; this isn’t one of them

iv. Better used by Powell in concurrence, arguing that this type of leg. veto is essentially adjudicative, hence violates sep. of powers (but not holding legislative veto unC’l in general).

c. functionalist: (White in dissent)

i. leg. veto key to retaining Cong.l control over prez when delegating power (see War Powers Reso). No other effective way to do this, laws can’t be written specifically enough.

ii. leg. authority is routinely delegated to agencies and exec branch, so formalist argument is bunk.

iii. now, as before under private-bill system, 3-branch consent required for permanent changed in alien’s status (exec recommends suspending deportation, houses fail to disapprove)

d. BF approach: don’t examine in abstract!  eg, in chadha, none of maj.’s reasons for Bic+presentment are actually happening (avoid faction, protect prez from aggrandizement, better laws.)  Instead, BF says look to effect on individual liberty!
B. Emergency /War Power
1. Basis of war power
a. CINC

ii. declWar/AUMF

1. sometimes matters—Frankfurter in Youngstown would allow seizure if properly declared war, and Cong. in Hamdi reads AUMF to allow stuff

iii. twilight
1. eg. see Jackson’s deference to prez’s powers in Youngstown—Korean War was undeclared

2. questions to ask

a. are there alternatives that Cong. already passed? (youngstown)

b. is there an emergency, that would create new situation, so no time to go to Cong. (Barry dicta)

c. does it foreclose future Cong.l action (youngstown, jackson?)

d. look at history for powers

i. Korematsu; 

ii. Youngstown, Frankfurter argues this one way in Youngstown, top p. 826, and Vinson argues the other, p. 833 

2. Restrictions on war power
a. Cong.l power to fund and defund armies

b. Cong.’s power to make rules for the “government and regulation” of armed forces. 

i. “may to some unknown extent impinge” per Jackson in Youngstown
c. does not cover civilian matters outside the theater of war
i. “[the prez is not] Commander in Chief of the country, its industries, and its inhabitants.”
ii. SC rules Truman cannot seize nation’s steel mills to head off United Steelworkers strike….

d. Executive power in emergency ≠ ability to write new laws (Youngstown (1952, p. 823)).

i. (but undisputed that Cong. could seize the steel mills)

3. Strict EPC scrutiny in emergencies (Korematsu, 1944 p. 966)

a. check first
i. is there Cong.l concurrence? (vs. Endo)

ii. is there a military order, as in Korematsu?

b. “pressing public necessity” = compelling interest, racial antagonism ≠

c. narrow tailoring v. difficult for court (inst’l competence)

i. easily defeated by military claim of necessity (inability to sort out good from bad quickly)

ii. Congress’s purpose judged on rational basis standard? despite claim of strict scrutiny

(1) “to cast this case into outlines of racial prejudice…merely confuses the issue.”

d. dissent: over/under-inclusiveness challenge to narrow tailoring
i. There was plenty of time, plus Germans and Italians got lots more process

4. Jackson 3-part test of presidential power.  makes functional/institutional arg: judicial definitions of branches’ powers don’t describe how governing really happens.  C disperses power to secure liberty, but also “contemplates that practice will integrate the dispersed powers into a workable gov’t.”  Jackson significantly sees party system, p. 830, as challenge to the sep of powers/supplement to executive power.  

a. supported by cong. via explicit/implied grant—can do anything the fed govt can do.  Denied a power only if Cong. itself lacks it

i. AUMF is implied grant in Hamdi
b. cong is silent/indifferent—“twilight zone” of concurrent authority.  tests of power depend on imperatives of events, not abstract theories of law.

i. not in this category if Cong. has prescribed routes, and the prez has taken an inconsistent route

c. prez goes against cong.l will—powers at lowest ebb, has only his own minus those of Cong.  S.O.P. danger in giving prez the lead here.

C. Detention
1. Cong. authorization or not?  Court is divided by questions, not of security vs. liberty, but of Cong.l authorization.  Lacking sufficient info, court uses process solution—looks to see whether Cong. is weighing in.  

a. Pildes & Issacharoff article: “libertarian” 5-justice rule in Milligan widely denounced as overbroad & inflexibility-creating, justices could have taken narrower “institutional” rule in concurrence, and Milligan has had little practical effect.  Indeed, court’s jx was stripped in McCardle because of Milligan overreaching.  

The more common approach is the inst’l solution, which emphasizes role of Cong. in checking the prez. EG, Court allowed Japanese internment in Korematsu (where it held situation exigent & cong.l concurrence) but not continued detention in Endo, where it interpreted statute to find Cong. didn’t allow. And in Quirin, cong.l concurrence was key to allowing military tribunals.  General principle for I/P is that emerg. powers are OK only when lodged elsewhere than in the executive that wields them.

b. Problem with P/I approach and Youngstown determinations: often determining whether Cong. concurs is itself charged, eg., did AUMF authorize in Hamdi?  Further, poli parties can make Cong. ineffective check on prez (foreseen by Jackson in Youngstown concurrence).  BF suggests court should sting Cong. into clarity by, eg, ruling that Gitmo detainees are free until Cong. legislates their status.

c. Boumediene: particularly strong statement of judicial authority, since prez and cong. were acting together, Youngstown 1.  Gov’t lacks the power.  This incenses both Roberts and Scalia; Roberts accuses court of a power struggle with Cong.

2. BRING DP APPEAL AS WELL
3. Relevant questions
a. is there authorization?

i. where is the detention happening?

(1) battlefield detentions don’t seem to require Cong.l auth.

(a) consistent w/ presidential power to bomb places briefly w/o Auth—even War Powers Act allows!

(2) non-battlefield detentions seem to require Cong.l auth

(a) Thomas disagrees but everyone else agrees

(b) Hamdi says AUMF is authorization, doesn’t rule on whether lack of auth. would preclude

(i) Souter’s dissent (p. 852) wants stricter reading of when a statute permits detention

(c) does twilight authorize? we haven’t seen a case, but probly 3 strong votes

b. is it an admitted enemy combatant? (quirin)  ( skip ahead to end

c. does the writ run?  (reviewable inquiry) (boumediene)

i. test
(1) citizenship & status of detainee, & sufficiency of process through which determined

(2) nature of sites where apprehension & detention took place

(3) practical obstacles in determining entitlement to writ

ii. writ doesn’t run ( reviewable in fed cour (bagram air base case) ( if not, no process apart from maybe Geneva Convention

d. writ runs ( military tribunal, using boumediene procedure to determine whether enemy combatant; OR good review (boumediene sets up sliding scale—more review required by habeas if shittier factfinding, less  to no review (p. 67) if perfect). requirements (p. 71):
i. challenge president’s legal authority to detain

ii. contest the CSRT’s fundings of fact

iii. supplement the record on review with exculpatory evidence

iv. request an order of release

e. prisoner is enemy comb. ( incapacitant detention for duration (hamdi), or punishment through tribunal (quirin)

f. prisoner is not enemy comb. ( criminal trial (milligan) or release (boumediene)

4. duration of conflict

a. Hamdi says could be a problem if war goes on forever (p. 845), but not an issue now since “active combat operatons” ongoing in Afgh.

b. Boumediene court refuses to wait the District Court habeas petitions on the DTA Dist. Court CSRT appeals because these detainees have been held a long time—“in some of these cases six years have elapsed”…”would require add’l months, if not years of delay.”

c. length of conflict goads the Boumediene court to extend the writ. 

i. p. 68, “a conflict that…is already among the longest wars in American history.”
5. cases
a. Milligan (1866, p. 287)

i. background: Dem war critic arrested by military officials in Indiana, northern state w/ open courts, on charges of planning treachery.  fears of copperhead jury.  tried before mil commission, sentenced to hang.

ii. rule: 

(1) martial law permitted during invasion/civ war with closed courts only.  

(2) (Chase +3, concurring): Cong. had the power to authorize a commission, but instead (maybe) barred it by statute

b. Quirin (1942, p. 872)

i. background: π Haupt is US citizen, caught during war time being landed in L.I. by submarine.  tried by military commission, prez denies access to courts

ii. rule: 
(1) even aliens have access to courts for habeas petition, despite prez’l attempt to forbid
(2) citizenship does not protect (conceded) law-of-war violators from going before military tribunals.

(3) different from milligan because ( there was “not an enemy belligerent” (?), had never resided in rebel state, therefore not ass’d with enemy armed forces, and therefore happened (on the facts) not to be subject to laws of war.
c. Hamdi (2004, p. 841)

i. background: ( is US citizen captured in Afghanistan fighting for Taliban

ii. issue: can gov detain? how much process to challenge status.  
iii. marx rule:  detention OK, must observe O’Connor mini-process.  

iv. plurality: O’Connor + Kennedy, Rehnquist, Breyer: 

(1) Youngstown 1.  Cong. has authority to detain enemy combatants (incl. citizens) thru AUMF’s “necessary & appopriate force” lang & law-of-war’s incapacitation rationale, for duration of particular conflict in which captured (!).  (Jackson 1)Not a problem that he’s a citizen (quirin, milligan) or that courts in US are open (milligan) because he was fighting in Afgh. when captured.
(2) reads Milligan not to apply b/c he was not a prisoner of war—not caputred on battlefield, not captured in course of fighting (he was at home).  reads Quirin to allow detention of a conceded/proven enemy combatant (even w/o suspension of the writ, which is what Scalia requires).  
(3) sets out procedural requirements for citizen detainee challenging enemy combatant status (based on matthews).  courts have a role to play per SOP standards. “some evidence” is inadequate standard of review.  

(a) notice of basis for classification

(b) opportunity to be heard/rebut

(c) counsel (gov’t kind of concedes this before argument)

(d) but allows some tailoring (hearsay, rebuttable presumption in favor of gov’t evidence, military tribunal could be OK.)

v. souter + Ginsburg: concur/dissent/concurJudgment

(1) Concur w/ plurality’s judgment abt DP protections necessary (although they’d go much farther).

(2) Dissent from plurality’s ruling that AUMF establishes auth to detain.  clear statement rule should be applied to reading Cong.’s authorization to detain into statute; it’s not there, and this detention might not satisf laws of war anyway.  BF objects that  detention is squarely w/in what war consists of.

(3) Says that, in genuine emergency, prez can maybe detain citizen if fear of imminent threat to safety of nation.  (this isn’t that.)

vi. scalia & stevens (dissent)

(1) Holds that traitor citizens should be subject to crim process, or else habeas explicitly revoked.  But gov’t can’t sneakily suspend habeas (accountaility problem, doesn’t force the exec & cong. to do their jobs).  Once this is done, the court shouldn’t get into the business of inventing an acceptable procedure (“Mr. Fix-It” mentality).  

(2) distinguish quirin: they were admitted invaders, and Hamdi hasn’t admitted!

vii. thomas (dissent)

(1) We don’t have the expertise, exec has the war powers.  due process requires only a good-faith executive determination.  

d. Boumediene (2008, Supp p. 62)

i. background:  Mil. started trying people per Hamdi procedures, and Cong., through Detainee Treatment Act, stripped court of jx to hear Gitmo habeas writs.  Hamdan, court construed DTA not to apply to pending cases. Military Commissions Act repeated and reinforced no jx.  Now Boumediene petitions for habeas amid rumors the military tribunals are riggeD.
ii. rule 

(1) DTA procedures do not satisfy the minimum requirements for habeas process/review:

(a) challenge president’s legal authority to detain

(b) contest the CSRT’s fundings of fact

(c) supplement the record on review with exculpatory evidence

(d) request an order of release

(2) Since writ runs to Gitm (see below), and (1) the DTA process is insufficient, then (2) the MCA, by denying review, is an unC’l suspension of the writ. 

(3) How determine where the writ runs?

(a) citizenship & status of detainee & adequacy of process thru which determined

(b) nature of sites where apprehension & detention took place

(c) practical obstacles in determining entitlement to writ

iii. other positions
(1) Souter+2 (concur)

(a) Time is again important for justice souter.  Length of time the ( has been held demonstrates that this is not an issue the military can deal with expediently.  Detention (he implies) might briefly have been OK , but at this point it’s been too long.

(2) Roberts +3 (dissent

(a) Court is striking down democratic leg’s procedures. Just a power struggle with Cong.!

(3) Scalia + 3: (dissent)

(a) Writ has never run to aliens abroad, so no habeas question here.

(b) Lots of dangerous questions from any new procedure.

(c) Angry that court is reneging on its Hamdi position.  

iv. notes:

(1) could see this as court being deferent to executive power and then realizing the limits of that deference…pretends that Cong.l concurrence is the only problem with the procedures, and then, once Cong makes clear it did authorize, Court thinks it doesn’t like the flavor so much.

(2) note poli. party problem with Pildes/Issacharoff theory: SOP doesn’t work so well when same party is in Cong. and the WH

III: INDIVIDUAL RIGHTS

A. Early 14th Amdt
1. Privileges and immunities clause: Essentially empty.  Guarantees only federal privileges: right to press claims against gov’t in Wash., seek federal office, have access to seaports, “land offices,” and courts, protection of life/lib/prop on hi seas and foreign lands.  Slaughterhouse cases (1873, p. 320): 

a. majoritarian sentiment sways court!  court applies federalism canon (clear statement) not to construe feds as perpetual censors of state activity, “fetter and degrade” states.  (Seems to contradict purpose of Amdt. But Civil War just done, everyone was sick of fed troops imposing will on states, Dems newly ascendant in Cong..)

2. Equal protection clause: Slaughterhouse Court says EPC clearly meant only for racist laws in South

a. historical context: massive turmoil, 1876 Hays/Tilden election ends in vote confusion, deal cut wherein Hay wins in return for Southern troops standing down.

b. cf. Weber—similar argument abt whether drafting of law for blacks means it also applies to whites!  

c. this interp of EPC certainly dead by aff. action cases, when strict scrutiny applies.  but lives on in oppo to Court’s striking down of classification laws! (see p. 20)
3. State action doctrine.  The 14th and 13th amdts do not enable Cong.., through the 1875 CRA, to forbid discrim by nonstate actors (inns, public conveyances, “places of public amusement”).  Civil rights cases, 1883, p. 373: 
a. 14th Amdt only deals with state abridgment of individual rights, not private invasion.  Eg. can strike down state voting restrictions.
b. 13th Amdt allows Cong. to wipe out the “badges and incidents of slavery,” but these are narrowly construed to mean rights to property and K, not “social rights.”
i.  Dissent: this is among the “badges of slavery” which 13th grants immunity from.  Otherwise, rights that Cong. grants (eg. freedom of locomotion, permitted by SC decision on hiways and RRs) are impeded.  Besides, regulaed establishments are regulated by law, have special privileges and duties, meaning the state is involved in their operation.

c. Comment: 
i. This is why commerce clause, not EPC, is basis for 1964 CRA).  Best argument here is that the gov’t is implicitly involved in regulated industries (and so implicitly doing the discrim).  Compare to witholding of gov’t dollars from discriminatory industries. 

ii. Foresees public accoms laws: Opinion repeatedly says the states themselves will punish bad private actors, discrim “may presumably be vindicated by resort to the laws of the State for redress.”  But pays no attention to problem of state inaction

Seems like EPC is the other great hook, along with Commerce Clause, for state interference in private affairs. Query whether Morrison could have been justified on EPC grounds.
B. Modern equal protection doctrine


Bolling v. Sharpe (1954) read EPC into the 5th amendment (about segregation in DC schools)


Method: always start by figuring out what the precise classification is.

1. The state action doctrine today—
a. Rule: 14th reaches “only such action as may fairly be said to be that of the states,” Shelley v. Kraemer, but widely expanded interp.
b. Is the state an actor? Basically v. hard to tell.  

i. Yes (principal seem to be state enforcement, upholding.) : a segregated cafe leasing its space from a state-owned parking lot (state entangled w/ café owner).  A company town limiting free speech.  A state court upholding a racist restrictive housing covenant (Shelley v. Kraemer.)  

ii. No: discrim nightclub that merely has a liquor license (Moose lodge).  A shopping mall limiting free speech.  

c. Public Accoms laws: Created by states to go where the state action doctrine forbids 14th from going, ban private discrim by groups. 1st amdt problems: Cannot be enforced against actor with distinctive message that would be interfered with.  Boy Scouts and St Patrick’s Day parade can keep out gays, Iraq War protest parade can keep out prowar grops, but JR chamber of commerce can’t keep out women.   

d. State inaction:  

i. DeShaney, no state action (only inaction) where Dept of Human Svces fails to remove kids from abusive parents who ultimately kill him.  Hence no EPC violation.  

ii. But state must provide med care for prisoners.  

iii. Also: backdoor to problem of state nonenforcement is to seek rights in state court, then sue under §1983 for violations of EP “under color of state law.”

iv. §5 of 14th maybe leaves loophole in Morrison; Court strikes partly on state-action grounds, but also cites lack of findings of official violation—so maybe more findings of state inaction/shittiness ( reg. of private action/remedy for private action OK?
e. Threat to essential gov’t functions: Yarbrough (1884), Cong. can reach private conspiracies to interfere w/ voting rights b/c gov’ts identity itself is threatened by interference w/ voting.

2. Commercial/Economic distinctions: rational basis scrutiny
a. Minimum rationality: Laws violating economic liberties or making arbitrary distinctions between classes are subject to a test of minimum rationality.  If the court can imagine a rational relationship between the distinction and a legitimate state interest, it’s OK—real purpose largely irrelevant.  
i. Williamson v. Lee Optical (1955 p. 520): State can prevent anyone but optometrist/optician from putting new lenses in old glasses. Court makes up fake reasons.

ii. Carolene products (1938 p. 513): (Filled milk.) The court will presume that there are facts justifying legislation, even absent an explicit rationale in the statute.  

iii. Railway Express (1949 p. 522): NYC can ban companies from putting advertising on their trucks, w/ exception for cos advertising themselves (court can imagine a reason)

iv. Nordlinger v. Hahn (1992 p. 523), Calif can peg property taxes to purchase price of home, rather than market price, despute absurd differentials resulting. (Special deference for classifications by complex tax laws.)

b. “With bite” (Cleburne = pandora’s box!

i. Cleburne: Prejudice is irrational.   (prejudiced notions of retarded ppls’ neighbors are not enough).  

1. Marshall points out this is far more exacting than the RB test of Williamson.  Always wants gov’t to be transparent and explicit, eg. wants intermed scrutiny for aff. action.

ii. Lawrence, O’Connor concurrence cites Cleburne, uses EP grounds with RB scrutiny (“more searching form of rational basis review”), saying that “moral disapproval” is not a legitimate state interest. (Avoids strict to save straight-only marriage.)
1. Scalia: (lawrence): “Countless judicial decisions and legislative enactments have relied on the anient proposition that a governing majority’s belief that certain sexal behavior is “immoral and unacceptable” constitutes a ratinal basis for regulation…bigamy, same-sex marriage, adult incest, prostitution, masturbation…bestiality…”
iii. Reed??
iv. Counterpart to rule against strict scrutiny being “strict in theory but fatal in fact”?
v. See p. 21 for objections.
c. Whole/part
i. Carolene: Legis is not required to attack the whole problem, but can hit only a part.  “The Fourteenth…does not compel the legislature to prohibit all like evils, or none.”  Note also in Fed. cases that Carolene stresses the 5th Amendment has no EPC.
ii. PBA ban upheld on similar grounds in RB section of Kennedy’s Carhart opinion
d. Overinclusiveness is no bar to such a rule, because the line has to be drawn somewhere (min. driving age, or MTA’s policy in Beazer (Fried Supp. p. 161) of exclusing methadone users, including some who are probably fine.

e. Bases for lowered scrutiny:

i. necessity of drawing the line somewhere

ii. costs of mandating case by case scrutiny (eg, give driving tests to every driver, regardless o age)

iii. democracy—legitimacy of legislature.  leg. decisions can violate underenforced C’l norms.
iv. leg’s ability to solve some problems piecemeal

1. (see whole/part above)

v. history: EP scrutiny was basis for SC striking down FDR’s New Deal laws, so discredited when court changed course.

3. Is it a suspect class?
a. Motives for creating suspect classes.  

i. Carolene FN 4 (1938 p. 515) tries to reconcile the court’s lax economic EP regulation (beazer, EPA) with its growing restriction of social classifications?? 

1. political process argument for regulation: laws that restrict political processes which could repeal them should get tighter scrutiny (right to vote, dissem. of information, interferences with political organization. 

a. O’Connor uses to defuse argument for intermed. scrutiny in Croson.  Blacks are more than 50% of Richmond gov’t, so we have to scrutinize laws that hurt whites (p. 1085)

2. laws against discrete and insular minorities (religious, national, racial) might curtail operation of those processes that protect minorities.  

a. prejudice creates market failure—legislators won’t shill to them for votes.  driven by stereotypes, so apply strict scrutiny
b. but bloc voting, minorities’ defined interest (easier to affect poli process?)

ii. Smoke out discriminatory purpose, by requiring tight fit to important goal (Croson).

iii. Minimize the # of times racial/whatever discrims are done, by making it difficult to get them past the court (eg. Johnson, Cal. prison case).

iv. In areas where there are especially gross, stereotypical distinctions, gov’t shouldn’t foster discrimination. (Frontiero)

b. Bases for defining suspect classes.  See Ely, Democracy & Distrust p. 984
i. text, intent

ii. moral relevance

1. very ex ante prediction of how often this factor will matter to the decision. Somewhat circular.  Eg., sex would cetainly have qualified in 19th century.

2. think about how often the classification will be relevant to a statute, and how often there are mistakes.  Ely, p. 984: be suspicious of generalizations “whose incidence of counterexample is significantly hgher than the legislative authority appears to have thought it was.”

iii. immutability 

1. (Frontiero)

2. (but it’s complicated…things can change, eg. Mexicans in Hernandez now considered a race)

iv. political process problem (carolene Fn 4), esp. due to prejudice
1. countervailed when there’s evidence the political process is dealing with a problem.  See eg. Powell’s argument in Frontiero (p. 1193) that ERA’s pendency eans court shouldn’t make sex a suspect classification.  But could still look at women’s representation in legislature to argue the poli process isn’t working—but where does the correction end? (hence time-limit required on aff action)
c. Retarded people are not a suspect class, because they have distinguishing characteristics relevant to interests the state has the authority to implement.  (Reduced ability to function, different from one another.)  Plus they have earned a “distinctive legislative response,” showing they’re not discriminated against.  

i. But anti-retarded law flunks on rational basis grounds in Cleburne (1985, p. 1327).  (Neighbors’ mere negative attitudes are not are sufficient reason for denial)

d. Attitude of the community can establish that a group of people constitutes a separate racial class.  Hernandez v. Texas (1954, p. 1011), Mex-Amers are separate class in Jackson County because residents distinguish btwn white and Mex, Mex kids had to attend segregated schools, and there was separate courthouse toilet for Mexicans.  (“The Fourteeth Amendment is not directed solely against discrimination due to a ‘two-class theory.’”)

4.  Does it Discriminate on the Basis of a Suspect Classification?
a. Blatantly race-based classification
i. “Merely resting “upon distinctions drawn according to race” is enough, statute is not saved by applying equally to members of both races.  

1. Loving, 1967 p. 959, Va. miscegenation law

a. (first major strict scrutiny case)

b. (also a SDP case because deprives people of their liberty)

2. Johnson v. California, 2005 p. 991—(Calif. prison system racially segregates inmate for first 2mos to prevent gang violence.)  All racial classifications get strict scrutiny, doesn’t matter if they claim to be beneficial.  

3. supported in Harlan concurrence to Plessy, p. 362—gov’t cannot “know the race” of those entitled to civ. rights protections.

4. classification vs. subordination: 

a. early confusion: both loving and Harlan (plessy dissent) say classification is impermissible.  But both seem to see these cases as fundamentally about subordination.  (loving talks about white supremacy being the real reason, Harlan summons laugh test.)  So both seem to leave the door open to scrubbing law for subordination alone.

b. affirmative action cases: are about classification not subordination, yet apply subordination doctrine, eg. strict scrutiny for remedial discrim. (  race-neutral  methods required in parents involved.   (Kennedy thinks classification is “corrosive,” see p.24)

c. arguments for more flexible standards of review:
i. against RB w/ bite
1. Marshall in  Cleburne ConcDiss—“I have long believed the level of scrutiny employed in equal protection cases should vary with the [importance] of the interest adversely affected and the recognized invidiousness of the basis upon which the particular classification is drawn.”   (Circular?)  
2. Marshall sees as step back to Lochner, implying searchign review of econ decisions!
ii. for lowered scrutin in beneficial discrim
1. Croson (marshall dissent). remedial discrim should get intermediate scrutiny, discrim against blacks is because of tragic history and it’s different (p. 1100).

2. Parents involved dissents (supp p. 159). Breyer: the 14th was written to prevent racial exclusion!  Framers would have “understood the legal/practical diff. between use of race conscious criteria” to further vs. counter that purpose.  

a. Stevens Diss. takes Roberts to task for citing Brown, when Brown was about black kids excluded from white schools!  CJ “rewrites the history” of decision!

3. Johnson prison, where beneficial discrim gets thrown out via strict.  (Thomas points out hypocrisy, but favors prison anyway due to deference to their expertise.)

5. Herbert Wechsler: can the C enforce “neutral principles”?  (he saw integration as imposing an association, which is morally no better than lifting a forced separation)

b. Evidence of discrimination when law is facially neutral
i. Outside Title VII, purpose is required.  

1. Washington v. Davis (1976 p. 1026) DC Police Dept, then not subject to Title VII, applies gov’t-wide personnel test to applicants.

2. In Title VII employment cases, discriminatory purpose is unnecessary.  Effect is impermissible, lacking business necessity.
a. Griggs vs. Duke Power Co. (1971 p. 1024), employer can’t needlessly require intelligence tests and HS diplomas w/ effect of disadvantaging black applicants
b. (maybe tests come to the same thing, since they’re trying to smoke out invidious intent. can’t use this test for govt since it has so many purposes, so look directly at intent.)
ii. Intent to discriminate need not be the sole, dominant, or primary factor for discrimination to be the purpose.  

iii. Partial purpose ( ( has burden of showing it was not a but-for cause  (Arlington Heights, 1977 p. 1040)
iv. Near-malice requirement: Decisionmaker must have selected the course of action at least partly because of its adverse effects on an ID’able group, not just “in spite of.” Foreseeability isn’t enough.

1. Feeney (1979, p. 1262).  Mass. can grant civil service employment prefs to veterans even though this functionally excludes women from most good jobs.

2. Can read as implying greater latitude to discriminate for gov’t, which can harbor multiple purposes. 

a.  Esp. true when different governments have purpose 1 and purpose 2 (eg. Mass in feeney giving out goodies to veterans—would be different maybe for fed gov’t employment preference, or esp. VA employment preference)

b. seems upheld by decision in Croson that Richmond can rectify its own discrimination but not that of others.

3. Holding that foreseeability = intent would cripple gov’t.

v. factors relevant to determ. of motive (arlington heights)
1. “Impact of the action, incl. clear pattern of effects unexplainable on grounds other than race “ often speaks to discrim purpose  (Arlington Hts).  (So impact can be relevant as probative of intent.)  Statistical/numerical evidence often comes into play here, and is sufficient in jury context.

a. Castaneda v. Partida (1977 p. 1013), substantial underrepresentation on juries of a “recognizable, distinct class” (here Latin Americans) makes a prima facie case of discriminatory purpose in jury selection.
b. Yick Wo v. Hopkins (1886 p. 1021), SF supervisors grant laundry permits to all white applicants, no chinese applicants; Chinese people’s convictions for laundry w/o license are overturned.

c. Gomillion v. Lightfoot (1960, p. 1023): Alabama leg. can’t change Tuskegee boundaries to exclude all black voters.  “Mathematical demonstration that the legislature is solely concerned with segregating white and colored citizens.”

2. historical bkgrnd of the decision

a. Test purpose when the law was enacted, rather than today—so an old Southern law might always be strikeable-down.  Hunter v. Underwood (1985 p. 1040), Court strikes down Ala. C. provision providing penalties for “moral turpitude” because racial animus was a motivating factor in 1901, “without deciding whether [the provision] would be valid if enacted today.”
b. Ho Ah Kow (Cir. 1879, p. 1022) law about shaving prisoners’ heads only created to deter chinese men (pigtails).  Reference to what supervisors said on enactment.  (Unequal application also a factor here.)

3. specific sequence of events leading up to challenged decision

a. Griffin (1964 p. 1023): PE County school board can’t close down its school system after deseg order, since evidence shows racial grounds.  

4. departures from normal procedural sequence

5. substantive departures where the usually important factors suggest the decisionmaker should have ruled the other way

6. legis/admin history.
5. Race: Is the discrimination nonetheless permissible?  (Strict scrutiny in gen.)  
a. rule: Must be narrowly tailored to serve a compelling state interest.

i. should be a real test, not “strict in theory, but fatal in fact.” (adarand)

ii. “all legal restrictions which curtail the civil rights of a single racial group are imm. suspect….subject to the most rigid scrutiny.” (korematsu)

b. If you flunked the Arlington analysis, generally stops there (hard to deny you had discrim intent, then switch around to justifying your discrim intent as permissible)
6. Race-based affirmative action
a. strict scrutiny.  justified in Croson p, 1084-5.  opposed in Marshall’s croson dissent, 1095-6. (
i. rights are individual, problem with classifying people as part of a category

ii. stigma (borrowed from brown)

iii. Carolene grounds (blacks majority in Richmond legislature)

iv. circularity: decision that a goal was “remedial” enough to justify relaxed standard would itself be a substantive judgment

b. passive participation: 

i. govt’s can take action not to direct its $$ to proven discrimination, but must prove the discrim exists (though doesn’t have to have participated in it in the past).  Croson (1989 p. 1081).  (Richmond construction, 30% $ setaside for MBEs)

a. “While the States and their subdivisions may take remedial actions when they possess evidence that their own spending practices are exacerbating a pattern of prior discrimination, they must identify that discrimination, publicor private, with some specificity before they may use race-conscious relief.”

2. proof: past discrim must be proven, indentified rather than merely societal.   

a. proof minorities are underrepresented is not enough—but disparity btwn qualified minorities & contracted minorities is enough

b. croson has led to better proof

3. tailoring: first try race-neutral means  and use carefully considered #s (30% # is random)

4. particular employers can still obvi use race-based criteria for hiring, but not layoffs (and obvi the govt can punish such employers for discriminating illegally).

c. schools:only 2 compelling interests: diversity and past de jure discrim (and, per Bakke, maybe goal of getting more profs into underserved communities)

i. not OK reasons: 


1. remedy societal discrination in general (Bakke: places burden on 3rd parties)

a. but Marshall dissent in Croson says OK to rectify society-wide discrimination (applying intermediate scrutiny)
b. (adarand: not even Cong. can do this)
2. be elite while letting in minorities (Thomas in Grutter)

3. get more minorities into med school and med profession.

ii. diversity
1. higher ed: maybe more applicable to higher ed than K-12, b/c of free thought needs (Court & Kennedy in Parents involved)

a. Kennedy suggests that, when students have choice about institution (eg, higher ed), more latitude in racial considerations—yet still held invalid in grats!
2. broad: must be more than just racial

a. must consider race as part of broader context—“exposure to widely diverse people, cultures, ideas” 

b. level of diversity to be achieved must be determined by balancing pedagogically, not balancing to local demos

i. (Parents Involved, 2006, Supp p. 127): Successful challenge to Louisville and Seattle voluntary deseg plans, which set up automatic correction devices to bring schools into correct balance.

3. how to use race: 

a. Race can be a “plus factor,” (good-faith efforts to come within a range) provided applicants are evaluated as individuals.  Admins can consult daily reports showing them racial composition of admitted class.  School does not need to exhaust every race-neutral alternative.

i. Grutter v. Bollinger (US 2003, p. 1120), White woman not admitted to Umich law school sues.  35% of minority applicants admitted, 10% would be admitted w/o the preference.

b. Policy must be time limited since we want gov’t race discrim to stop when possible.  Sunset provision & periodic review can satisfy. (grutter)

c. Don’t use just crude racial categories of white & nonwhite

i. Parents involved, Kennedy (swing J.)

d. But quota system or fixed numerical bonus is impermissible.   UM can’t give minority applicants a 20-pt bump.
i. Gratz, (2003 p. 1142)

ii. Grutter: “outright racial balancing” is “patently unconstitutional.”
4. basis: 

a. real benefits to society, employers from people being exposed to diversity, “prepares students for work and citizenship.” Grutter (2003 p. 1120)

iii. past de jure discrim
1. Plurality in Parents Involved allows affirmative action here, as does Kennedy (5 justices). plurality says not for de fact discrim
2. narrowly tested: Doesn’t count where school district has come out from deseg order, or where it never got one.  Parents involved.
a. perverse incentives: Places which do voluntary plans aren’t allowed!  Only allowed if forced!

3. explicit classification can be used to recognize
iv. Kennedy pos’n, Parents involved
1. School districts can combat de facto segregation.  but must…

a. be narrowly tailored
b. use “race conscious” measures that do not have race as criterion
i. strategic site selection

ii. redrawing attendance zones

iii. special pgms

iv. targted recruiting of students/teachers
2. tension btwn benefit to victims & benefit to everyone (his remedies point to the latter)
3.  anticlassificationist opinion.  Kennedy says we can’t use race to fix racial problems. advocates race-neutral measures because of “corrosive discourse” that racial classification can lead to.  
7. Sex: Is the discrimination nonetheless permissible? (Intermediate scrutiny)
a. Movement toward higher scrutiny

i. Early doctrine (Bradwell v. Illinois, 1873, p. 337) Bradley concurrence says that privileges and immunities are sexed, and practicing any job you want is not a privilege of women, so Bradwell can be denied a license to practice law on basis of sex.
ii. Reed v. Reed (1971 p. 1189) rational basis.  Held in Frontiero to reject mere rationality as basis for a sex-based distinction where Idaho law preferred woen over men as estate administrators. 

iii.  Frontiero (1973 p. 1188)plurality wants strict scrutiny for air force requiring women officers, but not men, to show that their spouses are dependent.  arguments for sex as strict-scrutiny class:

1. racism-to-sexism analogy (Ginsburg litigated)

2. historic discrim must still linger

3. immutable characteristic, hence no relation to personal responsibility

4. But note importance of ERA’s pendency—Powell, concurring, doesn’t want strict scrutiny for sex because ERA will determine this more democratically.

b. Rule of intermediate scrutiny: Sex-based discrimination is presumptively unC’l .  Gov’t must demo that its use of sex-based criteria is substantially related to the achievement of important governmental objectives. (Craig v. Boren, 1976, p. 1214) (Boys can’t buy near-beer while girls can, b/c boys do more DWI. Courts says insufficient evidence of sex-based differences.)
c. Characteristics 
i. VMI (US v. Virginia) (1996 p. 1229): VMI has to let in women because excluding women isn’t substantially related to objective of producing citizen-soldiers.  Motive for applying intermediate scrutiny to sex 

1. Court will not hypothesize justifications for intermediate scrutiny—“the justification must be genuine, not hypothesized or invented post hoc.” 

2. Justification can’t rely on “overbroad generalizations about the different talents, capacities, or preferences of makes and females.”  But distinctions based on real physical differences btwn men and women are OK.

a. whereas rational-basis would allow overbreadth!

3. classification must be justified by the law’s end, not by its means (adversative schooling method is means, not end) 

4. diversity counts as an important gov’tal objective (but it’s not happening here—single-sex education must be truly in pursuit of such a policy).

ii. stereotype rejected as basis for laws (we don’t see this with strict scrutiny—I think there’s more recognition in intermed. that stereotype is the danger, not as much about sniffing out hidden aims)

1. weinberger (1975 p. 1215), SSI benefit to childrearing widows but not widowers reflects “archaic and overbroad” generalization

a. similar provision in califano v. goldfarb and califano v. westcott, same page.  court denounces stereotypes thunderingly!

2. 1970s cases, above, were v. worried about government perpetuating stereotypes, which can (p. 1218), perpetuate cognitive error, express pejoratie judgments, and impose confining role prescriptions
iii. rather than strict: real differences btwn men and women, eg, separate schooling, and laws that are kinder to women (women, but not men, get automatic property tax exemption when spouse dies.)  And gender-differentiating statutory rape laws.

iv. rather than rational-basis:  Scalia in VMI says sex should get rational basis b/c women aren’t a “discrete and insular minority, and it’s paternalistic to say they can’t exercise their voting power. One answer is that prejudice still exists, and we need to “smoke it out.”  Court is v. concerned with action based on stereotype.  These come up in Frontiero and in Weinberger (1975, p. 1215), striking down provision of SS Act providing benefits to widows, but not widowers, w/ minor children in care.  “archaic and overbroad generalization not tolerated under the C. “ VMI also talks about “overbroad generalizations.”
C. DUE PROCESS

1. Incorporation
a. Why the 14th?  P&I was gutted, and SC holds in Barron v. Baltimore (1833) that BOR only applied to feds. 

i. Even if Slaughterhouse was overturned to revive the P&I clause, note that it only applies to citizens, so resident alients would have no protections!

b. methods

i. total incorp. probly what framers intended, minus the obviously state-protective provisions (10th and 9th, maybe 2) and the 5th, which mirrors the 14th.  Black championed, woulf have helped cabin judges from making up new rights

1. If court had adopted this, would SDP have happened?  

ii. Frankfurter: states must obey principles of fairness, but no obvi relnshp to the BOR

1. we have this as well as #3

2. is on case-by-case basis—seems to follow injury model

iii. selective incorp: clause by clause, decide whether “implicit in the concept of ordered liberties.:

c. All incorp’d except:
i. 10th

ii. 9th

iii. 3rd (quartering) 
iv. 2nd (but Heller has paved the way for incorporation)

v. 5th (grand juries)

vi. 7th (civil juries)

1. because 7th Amdt incorporates stupid amt-in-controversy ($20!), every traffic ticket would require a jury

d. Reverse incorp: Bolling v. Sharpe, 5th Amdt includes the 14th.

2. Procedural DP—signal shifting attitude toward govt benefits, increasingly regarded as “New Property”

a. Which interests count as property?

i. Legitimate expections: Must be some standard by which to prove that the person deserves the right, thus can try to prove “legitimate claim of entitlement” (Roth)
1. 1-yr employment contract with no promise of renewal does not create a litigable claim of entitlement for asst college professor.  Roth (1972, Fried Supp p. 208)
2. but, where there was no written tenure prevision, but “informal” tenure system and vague state guidelines, enough basis exists to press a claim.  Perry v. Sindermann (1972, Fried Supp. p. 214)
ii. Liberty interests could be implicated in a case of stigma/damage to community standing (Roth).
b. How much process is due?
i. Goldberg (US 1970, p. 1668):  Govt Deprivations that threaten to work “grievous loss” (here, welfare)  can require pretermination procedure, incl.

1. timely/adequate notice

2. right to counsel (to hire, not to get provided)

3. decisionmake must state reasons/evidence for decision

4. decisionmaker can’t have been part of the decision being reviewed.

ii. Consider:

1. private interest affected by the official action

2. risk of erroneous deprivation of such interest thru procedures used, and probable value of add’l/substitute procedural safeguards

3. gov’ts interest, including function involved and fiscal/admin burdens of the proposed new/sub procedural requisites

4. (Matthews, 1976 p. 1671, soc sec. disability benefits:

a. private interest: guy’s hardship is less than welfare recipient because he can always go on welfare

b. error risk is lower b/c req’d medical assessment is sharply focused and easily documented

3. Substantive DP
a. Pre-1900s view
i. Slaughterhouse cases
1. majority says restraint on trade is not a deprivation of property per DPC.

2. dissent disagrees—monopoly is a property deprivation by depriving peopl of 

b. Lochner era and Economic DP rights—court strikes down state social legislation

i. Lochner (1905 p. 417) (baker hours)

1. rule: Right to make a K in relation to your biz is a liberty right protected under DPC, except where health/morals/welfare are sufficiently implicated.

ii. means-ends test: (born here): State law can only interfere w/ such rights if it has a direct relationship to a legitimate end (ie., public safety, health, morals, welfare). Otherwise, pretext.  

iii. rationales that count: (question of degree?)

1. women’s health: women are wards of the state, they’re weak and need to do motherhood, so workday can be limited.  Muller, 1908 p. 426

2. miners’ health, Holden v. Hardy
3. “businesses affected with the public interest,” eg railroads and (nebbia) price of milk.

c. Demise of econ rights 
i. TIPALDO. CAME OUT W/ STRING OF OTHER NEW DEAL CASES.  SUPCT INVALIDATED MIN-WAGE LAW IN MIDDLE OF DEPRESSION, PEOPLE ANGRY B/C NOW NEITHER STATES NOR CONG. HAD POWER .  (CONG WAS BEING PREVENTED ON FEDERALISM GROUNDS, YET THE STATES COULDN’T DO IT EITHER.)

ii. Strains in West Coast Hotel (1937 p. 511, upholds min wage for women, overturning Adkins)

1. Societal conception of liberty:  Liberty is not absolute, has meaning only in social context, we require legislation to protect our health, safety, morals, welfare.  

a. protecting women’s health is valid basis for wage law, hence upheld

2. Rational-basis test for legislation: “regulation which is reasonable in relation to its subject and is adopted in the interest of the community is due process”

3. Skepticism of unwritten rights (maybe): “The C does not speak of freedom of contract.”

4. Public-regarding reasons for min wage
a. West Coast Hotel: Exploitation of workers thru bargaining power hurts the public at large, since they are thrown on the taxpayer’s dole.  “The community is not bound to provide what is in effect a subsidy for unconscionable employers.”  

iii. Great deference to legislature
1. Presume facts justifying legis., even absent, and BOP to challenge is on contest-er.  Carolene Products (1938 p. 513) (filled milk)

2. No review?: Court is willing to fabricate stupid reasons that make no sense.  Legis. is permitted to enact a “needless, wasteful requirement” if that’s how it balances the interests.   (Williamson v. Lee Optical, 1955 p. 520, optician special-interest case, eye exam always req’d.)

3. but Law can be struck down if depends on facts that have changed

iv. what changed?
1. change in court’s/nation’s perception of facts.
a. Casey says west Coast Hotel rested on “application of C’l principal to facts as they had not been seen by the Court before…changed circumsances may impose new obligations.”
2. political reasons: 

a. court-packing

b. change in societal consensus.  court is now afraid to prevent govt reg of the economy.  West Coast: “we may take judicial notice of the unparalleled demands for relief which arose during the recent period of depression.”

3. philosophy: old libertarian idea of liberalism (“negative rights,” protection from authoritianism) gives way to newer idea that liberalis is “positive creed”). Cour also takes notice of the practical fact of imbalance in power btwn employer and laborer.

d. Rise of “individual” rights 
i. Griswold (1965, p. 1342) (married contraception) (Eisenstadt extends to single people)

1. right to procreate or right (per stanley) to be left alone in your home?

2. creation of privacy right
a. plurality finds in BOR penumbra . Presumably applies through incorporation.  (Never mentions “liberty” guarantee of DPC)

b. Goldberg +2 uses SDP, locates in “traditions and collective conscience of our people.”  (9th Amdt proves there are rights beyond BOR)

c. Harlan says DPC C’l liberty is no series of points but a continuum

d. Stewart, dissenting, says it’s nowhere in the C.  But goes back in roe and says he “now accepts” Griswold as an SDP case.

3. strict scrutiny? Court doesn’t mention.  Harlan and White both advocate, in their concurrences (Harlan by reference to his Poe dissent)

4. Return of Lochner?
a. Douglas says no: Maj. declines Lochner precedent, declines intention to “determine the wisdom, need, and propriety of laws that touch econpmic problems, business affairs, or scial conditions.”  But laws about married sex are different??!!

b. Black says yes!  Black+ Stewart sees it coming in his dissent: said Court relies on “the same natural law due process philosophy found in Lochner v. New York…which many later cases repudiated, and which I cannot accept.

ii. Roe (1973 p. 1388)

1. location of privacy right: Court says it’s in the DPC, but desn’t quarrel with other justices’ location of it in 1st, penumbra, 9th.  Says abortion is within the right.  Stewart concurrence comes around (from Griswold dissent) to finding it in DPC

2. description of right: something to do with…

a. marriage, procreation, contraception, family relationships, childrearing

3. Scrutiny to apply: 

a. Court prescribes strict scrutiny (hence perhaps Blackmun’s history recitation)
b. Rehnquist dissent says social & econ get rational basis per Williamson.  Cries Lochner!  Strict scrutiny standard for social & econ legis will force the court into the interest weighing that it abandoned after Lochner, as being the province of legislatures!  

4. interests:
a. mother’s own interest in choosing whether to have child

b. state interests in safeguarding health, maintaining medical standards, and protecting potential life

5. framework: Court defines when each interest becomes “compelling.”
a. Trim.1, mother’s choice. 

b. Trim. 2, state can regulate in ways related to maternal health, b/c of its interest in mother’s health.

c. Trim. 3, state can regulate or proscribe abortion, bc of its interest in potentiality of human life, except where necessary for health/life.
iii. Casey (1993, p. 1424)

1. Location of the right: DPC.  Court rehearses precedents like Griswold, albeit unenthusiastically. Never calls it a fundamental right.
2. Test for when to overrule
a. Workability. Doctrine proved difficult to apply (Nat’l League of Cities)

b. Reliance on prev. decision—serious inequity would result from overruling

c. Change in facts

i. eg. gestalt shift from lochner to west coast, plessy to brown
d. Change in other laws—this has become an anachronism

3. Interest balancing: Purports to vindicate state’s interest in potential life, which has been given “too little acknowledgment and implementation” by SC since Roe
4. Changes from Roe: 

a. Undue burden replaces strict scrutiny and applies previability only.  

b. State can take “informed consent” measures to persuade women not to abort throughout pregnancy (but can’t be undue burden)

c. Pretext maybe OK now (informed consent poses as health reg)

d. Health regulations always OK
5. Level of scrutiny
a. Undue burden.  Replaces strict scrutiny!  Test whether provision’s “purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.”

1. Casey finds (p. 1433) tension btwn strict scrutiny cases post-Roe and state’s interests ID’d in Roe
ii. upholds informed consent; parent consent w/judicial bypss; reporting requirements; 24-hr waiting period

iii. denies husband-approval certification

b. Strict scrutiny: Blackmun concurrence favors.  
iv. Carhart (2007, Supp. p. 173)

1. level of scrutiny: undue burden: not an undue burden? ( RB scrutiny

a. things that could constitute undue burden
i. too hard to get an abortion without PBA (see denominator issues)

ii. no health exception where PBA could be health-required (Kennedy privileges fake medical data from Cong.l findings)

b. RB inquiry: checks state purpose, scans number of newly created state interests
i. state interest in preventing “coarsening” of society

ii. protect medical profession from getting confused!

iii. shows “respect for life” (distinct from protecting life, since the fetus will get aborted no matter what), draw bright line. also describes as “ethical and moral concerns”

iv. maybe will reduce total # of abortions, since women will learn how gruesome PBA is (??)

2. denominator issues?
a. Casey suggested laws would be struck down facially if were undue burden to any specific class of women (eg for spousal issue, look at just the women w/ abusive husbands.).  
b. But Kennedy saves PBA ban because the procedure will not “prohibit the vast majority of D&E abortions.  Invites as-applied challenge, yet how would a woman bring one?
3. Changes from Casey
a. PBA ban applies both pre and post viability

b. state gets many new interests

c. no health exception (Roe allowed even in 3rd trim.)

4. Rise of EP argument

a. Historically nonstarter b/c of Geduldig (pregnancy classifications ≠ sex-based) and Feeney.  

b. Casey began move twds EP, mentioning “the ability of women to participate equally in the econ & social life of the nation.”  (Blackmun cites also in concur.)

c. Ginsburg in Carhart diss. rejects “some generalized notion of privacy,” pushes EP argument—“a woman’s autonomy to determine her life’s course, and thus to enjoy equal citizenship stature.”

v. Bowers (1986 p. 1466)
1. narrow question:
a. Court kicks the married couple and will only discuss gay sodomy.  

2. level of scrutiny: RB
a. not strict, b/c not a fundamental right 

i. (nothing to do w/ family or marriage, not grounded in history, judicial minimalism in creating new rights, privacy arg. a la Stanley was grounded in 1st Amdt)

ii. Burger concur: would cast aside “millennia of moral teaching.”

b. RB OK, b/c protects morals
i. lots of laws based on majoritarian morality!
3. Diss.s location of the right: 
a. Blackmun refers to privacy right but not specific about location, scrutiny.  Speaks of people’s “fundamental interest in controlling the nature of their relationships with others.”
4. generality problems
a. Court kicks the marrieds, so this case is just about a gay-sex fundie right (opens EP door?)
b. Blackmun dissent says it’s about everybody’s sex!
vi. Lawrence (2003 p. 1482): 

1. narrower statute: this one is just about homosexual sex from the start
2. definition of the right:
a. looks to griswold and eisenstadt (right to make “certain decisions regarding sexual conduct”). roe for general support of SDP

b. defines as liberty not privacy
c. generality argument: it’s not just sexual conduct (that “demeans the claim”), but about:

i. “most private human conduct” in “most private of places”—one element in a “personal bond that is more enduring”

ii. right to have a personal relationship that is w/in the liberty of persons to choose
3. location of the right
a. Kennedy cites both EP and DP but ultimately relies on DP

b. O’Connor makes EP argument (would allow law banning all sodomy maybe). Doesn’t want strict scrutiny b/c would strike marriage, so applies special heightened form of RB scrutiny (from Cleburne) to find moral disapproval not a legit state interest.

i. gay marriage and military ban are OK b/c those are legit interests! 

4. level of scrutiny: RB
a. RB: 
i. Kennedy finds no “legitimate state interest” in the intrusion, since no harm

ii. approvingly quotes Stevens’s Bowers dissent saying that saying that morality cannot itself justify upholding a law—seems to maybe suggest it’s not a legit state interest?

b. but uses all hallmarks of fund. rights analysis—did casey take “fundamental” status away from privacy right? (Scalia so argues in Lawrence dissent)
i. historical discussion questioning Bowers trad’n analysis

1. laying groundwork for strict scrutiny in next case, a la Reed?

2. totally flawed because he goes on to cite “emerging awareness.”

ii. cites Griswold, Roe
iii. “Their right to liberty under the DPC gives them the full right to engage in their conduct without intervention of the gov’t”

c. O’Connor wants RB+ --“more searching form of rational basis review” under EPC for laws that exhibit “desire to harm a politically unpopular group.”

i. “moral disapproval of a group cannot be a legitimate governmental interest” (BS, kind of)

ii. would only strike down laws prohibiting gay sex alone—but O’Connor thinks legislatures would not pass evenhanded sodomy laws. (this ignores the fact that 9 out of 13 sodomy-banning legislatures had such laws.) 

vii. Ideas
1. Tremendous confusion about terminology and ideas
a. Abortion cases back off fundamental right.  Shifts to “undue burden” in Casey (to allow more flexible interest balancing, culminating in Carhart) and they don’t use the “fundamental right” language any more (though they never rule this out). 

b. Gay cases: Lawrence seems to treat sex/sodomy as fundamental right wihout saying so, quietly applies some kind of RB w/ bite.  Could have made them a Carolene class but doesn’t want to get ahead of the public.   No principled basis!

i. (O’Connor openly applies RB to avoid striking gay marriage.) THERE IS INSTABILITY IN HOW THESE TERMINOLOGY AND IDEAS GET USED. THE COURT IS IN A BOX!!!.  

2. Problems raised by privacy cases
a. The problem of new rights
i. Roe invents new rights w/o textual basis, just as West Coast Hotel derided Lochner for doing.

1. John Hart Ely: “It is not C’l law,  and gives almost no sense of an obligation to try to be.”

2. BF: it’s a statute

ii. liberal agenda to abandon C entirely—written C not sufficient to justify most of C’l law

iii. Roe stirred up homemakers and evangelicas.  Practice of inventing rights gives rise to originalism (opposed even to stare decisis—cf. scalia position in casey) with its own fallacies (original intention morphs to original meaning) and its own bending the rules for favored cases (eg, Brown, which originalism can’t support—solved thru levels-of-generality technique)

1. generality technique also used in the Bowers-Lawrence fight—what is the right?

b. Roe looks like lochner: roe incompatible w/ Williamson etc, which overthrew lochner?
i. Interest balancing: Both revise leg. judgment about how to weigh competing interests (in Roe, health of mother & child vs. bodily integrity)

ii. Both second-guess leg. judgment about fact (Roe about when life starts, Lochner about bakery dangerousness)—in effect, substitute own judgment for leg. con contested issue of fact where court has no better info than leg. (“it’s a statute!”)

iii. Griswold started trend by reviving SDP
c. Casey and the problem of legitimacy. Should courts…
i. respect precedent, esp. when prev. decision calmed a divisive issue, absent huge change in understanding of fact (west coast hotel on laissez faire;  brown on stigma)

1. =majority position.   Court fears overruling will make the public suspect it’s unprincipled—country will stop trusting us if overrule too much.  Indeed, public agitation counsels against overruling!

ii. decide based purely on what the C means
1. Scalia position: what the public thinks on abortion is irrelevant, if the decision is wrong it’s wrong. What makes the public angry is the court making up rights.

2. Would counsel striking down the New Deal

iii. Swim with the majority (BF theory)
1. Roe—BF says court tracked Amer. opinion with roe+casey. Country wasn’t that split (Fried Supp. p. 48), actually most people support right to abortion, along w/ some restrictions, namely Penn.’s.  casey “hit the bulls eye,” though opposed by activists.  

2. Carhart: Americans generally support abortion but wildly opposed to PBA.
3. Adarand—justices say gov’t aff. act. will get strict scrutiny, but encourage it to try (“not fatal in fact”)

a. justified by total vacillation on this in political branches.  note grutter and gratz, “doing it but not doing it”—tracks Amer. public’s views.

4. Bowers radicalize gay community and they push back, transforming public opinion and leading to Lawrence, which perfectly synched with the public.  (But no real doctrinal basis for Lawrence, just new justices and cultural shift)

a. Lawrence: “Emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private business.”

D. Gun rights-Heller

1. Rule: Weapons commonly in use for lawful purposes cannot be federally banned, but feds can restrict sales, bar felons from carrying them, forbid concealed weapons.

2. Not the usual debate, about “Militia” languge’s implication for states.  Rather, Scalia dumps original understanding  (guns are to fight off tyranny) in favor of emerging Civ-War-era concept (guns are for self defense), allowing SC to strike bans on handguns b/c they’re good for self-defense.  

3. No level of scrutiny!  C’l law is falling in on itself!  Justies are bad apples!
4. Incorporation—paves way for incorp. of 2nd Amdt, now that it’s seen as individ self-defense right rather than right of states to defend self against govt.   (Otherwise, only DC would have this right!)

IV. JUDICIAL POWER
1. Marbury (pp. 99-120)
a. Executive is amenable to suit by the judiciary for ministerial acts (where indiv. rights depend on spec. duty assigned by law) as opposed to political acts.  

b. SC’s original jurisdiction: Congress cannot C’lly add things to original jx (only take away from appellate, people have inferred).

i. (hence Marshall can’t issue writ of mandamus to make Madison give Marbury the commission)

c. Judges get to say what the C means, and to throw out a law when it conflicts with the C.  courts are not bound to respect a legislature’s unC’l interpretation of the law.  (contrary to Brit parliamentary practice, wherein Parliament supreme.) arguments…
i. C is written (not much of an argument—that goes more to C’l supremacy)

ii. judges take an oath to defend the C (but so does everyone else)

1. cf. arg. in cooper that state officials must obey the SC becaue they take C. oath!

iii. Judges can review the C’lity of fed laws (undisputed Supremacy clause + review)

1. potentially dubious, since clause only directed at state courts (“keystone of the arch”), and seems to equate fed laws and C; but you can argue back that ability to mediate clashes btwn state/fed laws, & decide which wins, inevitably involve deciding C’lity of fed laws.

d. facts of the case:

i. On his way out the door of the White House, Adams appoints Marbury as justice of the peace in DC, minor position w/ 5 year term.  adams signs the comission but doesn’t deliver it, and Jefferson, a Republican, orders his SecState Madison not to deliver the comission.  

ii. Marshall poses the questions:  does Marbury have a right to the commission?  If he has one, and it’s been violated, does the law afford a remedy?  If they do, can Sup Ct issue a a mandamus?

iii. Answer is yes, yes, and no. the SC can’t issue a mandamus writ because they’re not within its defined original jx (ambassadors, etc.), and Judiciary Act of 1789 (allowing this) is therefore unC’l.

1. actually, he arguably had jx (Art. III lets Cong make “exceptions” to SC’s jx, which Marshall interprets as allowing only exceptions out; further, tktk).  
2. Standing
a. Requirements for standing  (via allen v. wright, 1958, Fried Supp p. 170)

(Parents of black children in public schools nationwide, where white kids are fleeing to defacto segregated private schools, challenge the IRS’s procedure for determining whether a school is racaly discriminatory, and hence whether the private school merits witholding of tax-exempt status.  Their kids have not applied to said schools.)

i. injury in fact
1. (allen, kids aren’t harmed by mere fact alone of gov’t financial aid to discrim schools—the mere fact of your gov’t breaking the law isn’t enough.  but diminished ability to get educated in an integrated school is cognizable injury.  however, not traceable.)

a. by contrast, being party to a lawsuit creates standing.  Norwood (cited Fried Supp p. 181): schoolkids party to a deseg order can enjoin state from giving textbooks to discrim private schools.

2. stigmatizing injury only applies to those personally denied equal treatment

ii. traceability

1. injury isn’t traceable to IRS’s conduct, the IRS didn’t make the segregated schools

iii. redressability
1. Unclear whether withdrawal of tax exemption would change the schools

b. Declaratory judgments: available if law is enacted but not yet in effect, therefore you can have standing even if the law doesn’t apply to you yet
c. What is a case? 

i. Adversarial Q

ii. context

iii. specific injuries stemming out of issue adjudicated

iv. redressability

v. necessity

3. Severability
a. Provisions are severable from a law unless evident that Cong. wouldn’t have enacted the permissible parts of the law, w/o the impermissible ones (Chadha)

i. check Cong.l intent and especially text
4. Law-Saying vs. Injury Model.  injury model 
i. court acts to resolve disputes, binding only on disputants, C’l statements incidental. (not how we think abt the court)

ii. gives rise to standing reqs (injury/traceability/redressability)—see Allen
b. law-saying model

i. marbury: dispute is cooked up as excuse to say the law

1. no necessity (Court could have declared Marbury a “minister,” or Marshall could have found that Cong. had authority to move matters to appellate jx of SC.  Further, unclear that, in statute under review, Cong. even tried to put mandamus writs in SC’s original jx.)

2. maybe no injury (unclear whether marbury even had  a right to the writ.)

ii. cooper: state gov’t officials must obey SC’s interp of the law, otherwise betraying C  (they are violating the C by not following our interp)

1. Cooper v. Aaron (1958, Fried Supp. 191).  Little Rock 9 case.  Faubus didn’t obey Brown and blocked the kids, but stopped when an injunction was gotten. (BF: Why improper?)

2. Elliot: this was shocking at the time. 

iii. Prigg. Governor of Wis. refused to follow fugitive slave act. SC said he had to obey it.’

iv. BF model: role of judicial review is social: to prompt conversation about the meaning of the Constitution
c. implications; supremacy
i. C’l change: how happen if nobody allowed to challenge the C?  Orval Faubus was impt catalyst!  This is how change happens
1. legislatures must be able to pass unC’l laws—which is why they don’t get enjoined, only the exec, which can violate indiv. rights.  

2. Even exec should be able to act, albeut w/ imm. injunction.  Notice he’s not held in contempt merely for violating brown.  Arguably important that Faubus did this, to create C’l change!

a. cf. Lincoln-Douglas debates, p. 258—Lincoln would vote for a law violating Dred Scott. Douglas thinks this is abhorent

ii. Efficiency/rule of law—we can’t refight the same battle every time, and there has to be a rule

iii. Countermajoritarian? Worry when judges block elected officials & this popular will (eg. child labor cases).  

1. But less problem when courts strike down unelected actors (cops, admin officials), or elected officials who are rash/captured by interest groups.

2. Anticipated reaction keeps courts in line with public officials

iv. Departmentalism—notion that each gov’t actor has right to interpret the C

1. Jackson veto message: “The Cong., the Executive, and the Court must each for itself be guided by its own opinion of the Constitution. Each public officer who takes an oath to support the C swears that he will support it as he understands it, and not as it is understood by other.”
2. see state compact theory, p. 4
3. §5 cases—
a. flawed historical arg in Boerne?   BF says drafters of 14th were worried about §5’s application to private action, not  about problem of Cong.lly created rights!

i. (Boerne struck down Cong.l effort to interpret the C. Cong. wanted to impose effect-based test for religious interference by apparently neutral leg.)

b. Amdt. could be read to allow wider latitude for Cong. to enforce the principles of the 14th.
v. Practical checks on court’s supremacy

1. needs political will—decisions are worthless if not enforced  

a. Backs down in Allen despite good precedent, b/c Cong. had already indicated support for IRS (blocked earlier attempt to change regs)

b. Georgia Cherokee conflict. Jackson: “now john marshall has made his ruling; let him enforce it.”

c. SC asked Nixon’s lawyer whether he’d give them the tapes if they ordered it. They don’t want to be turned down.

2. vulnerable to attack: court-packing, jx-stripping, impeachment.

3. but public supports the court.

5. Jurisdiction-stripping
a. aggressive theory: Cong. can strip anything it wants from fed courts’ review.  
i. SC’s orig. jx is defined in C, and Marbury says things can’t be put into it (eg. mandamus)
ii. SC’s appellate jx can be modified by Congress.  (It’s subject to “such exceptions and…regulations as the Cong. shall make”)
iii. lower courts: Cong. can “ordain and establish” them, taken to mean it can delete them or take things out of their jx

b. protective theory: lang that judicial power “shall be vested” and “shall extend” seems to protect from jx stripping
c. McCardle: Court announces Cong. has stripped its power to hear jailed newspaper editor’s habeas appeal under Habeas Corpus Act.   Preserves, and later uses, backdoor to use “core” habeas power, which it rules wasn’t suspended.

d. Boumediene: actually abt the suspension clause as anything else: writ runs to gitmo and has not been suspended, so the statute denying review cannot stand.

i. Note this is Youngstown I so powerful statement by court
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