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Part I: The Structure of Government

A. Judicial Review and Constitutional Interpretation

1. Introduction to the Constitution  

Important questions:
· Who are “the people”?

· Ackerman article: The People vs. the people:

· The people shouldn’t be able to change The People (const’l moment)

· Founding, Reconstruction, and the New Deal are the three times of constitutional politics

· Problem: lots of self-interest during those periods

· Why would we want to avoid Constitutional questions?  

· It may take away from the integrity of the Constitution itself.  The Constitution is more unchanging as opposed to laws.  This creates stability.
· There are lots of divergent views in the judiciary and so there are probably also lots of divergent views in the population.  Why would we not want to change it then?  We can change it’s interpretation without changing it totally.

· Why do we have a Constitution?

· It sets of the powers of the government.  Why do we need to do this?  Set up legitimacy of a government that has the ability to communicate and enforce rules.  

· It’s a way a codifying traditions.  

· Why did we have to write it down?  

· There was a lot of change and insecurity at the time.  There were also breaking away from another tradition.  This was a lot like a contract between the states.

· It creates a more permanent form that demonstrates an understanding at a certain point in time.  It can be gone back to at any time.  

· Expresses a heightened commitment.

· Best way of achieving a form of limited government.  

· The Bill of Rights wasn’t in the original Constitution because there was a fear that by writing down the rights would limit them to those rights.  But at the end the rights not listed were retained by the people.

· Should we be bound by it at all now?

· No: “Dead hand of past” argument

· Yes: Pre-commitment argument:

· Bind ourselves to a set of constraints to help us later on

· Fewer “turf wars”

· Frees us up to build on the values of the Const

· Historical and communal identity

Articles of Confederation

A. What was missing?

a. Executive

b. Judiciary

c. This left a fairly weak Congress. 

B. Financial Problems

a. No power to tax.

i. Without any revenue they couldn’t perform any functions.  

b. No power over commerce. 

c. States could use their standing to make money over each other.

d. The states were not acting in good faith to provide funding to the Union.  

C. Foreign Affairs

a. There was no executive to determine treaties the states would enter in.

b. Congress had no authority to regulate interstate commerce so it couldn’t stop British ships from taking over trade or deal with debts incurred during the revolution.

D. No amendments without unanimous vote ( this immobilized change.

E. State Politics ( politicians at the state level were not acting virtuously.  

F. Annapolis Convention – Virginia legislature wanted to give the federal gov’t power to regulate commerce but not many states showed up.

G. Road to Philadelphia

a. Shea’s Rebellion – MA farmers attempted to close down all the courts to prevent enforcement of debts against them, which led to the militia taking action.

b. Massachusetts was viewed as one of the most stable states so the rebellion created a catalyst for change.  

c. Instead of revising the Articles of Confederation they devised an entirely new form of government.

Constitution of 1789

A. Article 1 – Congress is given the power to tax and regulate commerce.

B. Article 2 – Executive with centralized power and enforcement power.

C. Article 3 – Judiciary – Supreme Court with power of Congress to create lower courts.  
D. What Bill of Rights protects:

1. Speech, exercise of religion, establishment

2. Arms

3. Quartering of soldiers

4. Search and seizure

5. Grand jury, takings, DP, self-incrimination, double jeopardy

6. Speedy trial, confrontation, counsel, jury

7. Civil trial

8. Punishment/bail

E. Federalist 10 – Madison’s view of government

a. Factions are most dangerous when they are a majority.  Direct democracies enable a majority faction.

i. A large republic also helps prevent factions because a lot more interests are represented and takes away the chance that there will be a majority.

b. Key to Madison’s idea of faction is that man’s reason is fallible and may think they are acting to their interest when they are not.

c. There was also an interest in protecting property from a property-less majority.  

d. To control factions Madison proposes representation.  There would be a sifting process.

i. Sifts ideas and finds the best ones

ii. Turns ideas of the people into public practice

e. Deliberation helps to correct the fallibility of reasoning.  The ideas would be refined to something that would more closely represent the best interest of the public.  

f. Problems:

i. Local interests may not be accounted for. 

ii. Jefferson:

1. He believed in more of an idea of self-rule and that with self-rule people would be more virtuous and involved.  

2. Jefferson also worried about creating an aristocracy of leadership.  

3. The antifederalist idea thinks that dialogue is vital.

a. How is this different than deliberation?  Jefferson liked the town hall theory of government.

4. Jefferson believed the Constitution should be amended every few years.  

a. Wanted people to be constantly aware of political affairs.  Thought turbulence is good for government.  

g. Madison was also trying to demonstrate to the states that they could forgo having an equal voice in Congress and not be dominated by the larger states.  And also that Madison was worrying about not just the state’s interests but individuals interests. 

h. Larry Kramer’s view – Madison’s ideas were actually tangential to the forming of the government and that our hailing of 10 is really a reflection of our current views.  More central was the application of basic ideas of separation and balance of powers.

i. Criticisms
i. All about economic interests.  Constitution meant to entrench the rights of creditors over those of debtors.  (Beard).  But ratification doesn’t line up that way, supported by debtors, opposed by creditors.

ii. Democracy is about interests groups, #10 is about polyarchy.  (Dahl).  But Madison hates faction

iii. Valorizing distance, what about responsiveness to local needs.  Elitist argument: people with more vision will think beyond the state and do good for all of the people.  Assumption may be too top down.

1. Rates of political participation are low: perhaps representative democracy doesn’t work as well when people are less informed

2. What about superfactions?  Majority at state and natl level – christianity, racism.  South dominates natl gov’t until repeal of 3/5 clause.  Passionate factions harder to deal with, not focused on by Madison.  At the time more optimistic about abolition of slavery, pre-Cotton Gin.

iv. Downplaying judicial review: judiciary has been used to combat superfactions, but could do damage by increasing the persistence of faction, and reactionary democratic politics (court skeptical approach).  Moral principles of the court may not be those adhered to by the people.

F. Federalist 51 – How to get government to control itself.
a. Each department should have a will of its own and have as little agency over the others as possible.

b. Each branch needs the necessary means to protect itself against the other branches.
c. The legislature will predominate and therefore needs to be divided into to two houses.  

d. The weakness of the Executive will be counteracted by the fact that it will be consolidated in one person.

Constitutional Interpretation (Bobbitt article)

· Historical ( what the provision meant at the time it was passed

· Verifiability of meaning using historical sources

· Keeps us connected to our traditions

· Look at intention (protection from intrusion in wiretapping example)

· Benefits:

· Words can have multiple meanings

· May need to look at context

· Problems:

· Doesn’t allow for adaptation (gender/race)

· Sources aren’t clear

· Framers may have intended that Const would evolve

· Textual ( look at text and interpret as average person would

· Vs. historical: textual looks only at how it would be interpreted today

· Wiretapping example: illegal (search/seizure) ( not “person/paper/thing” so not illegal.  No property deprivation.

· Benefits:

· Limiting b/c language changes so much

· Provides discipline, less political

· No inference required

· Problems:

· No case-by-case approach possible

· Structural ( infer rules from relationships.  Const mandates btw different institutions it sets up.

· McCulloch ( states can’t tax fed b/c of their relationship

· Problems:

· Lots of guessing/inference

· Hard in fact-specific cases

· Interferes w/ Federalist 51 (separating powers/relationships)

· Not complete form of interpretation ( you need others to resolve all cases

· Doctrinal ( apply rules based on precedent

· Generates neutral principles that can apply for many cases

· Example: EPC

· Is person part of a suspect class?

· If no, apply rational basis review: is gov’t interest rationally furthered by action?

· Benefits:

· Demystifies const’l interpretation

· Helps lawyers, develops a legal elite (good and bad)

· Problems:

· Limits judges (good and bad)

· Rules can be changed by facts

· Doctrine might not apply to facts

· Can make law less predictable

· Problems w/ unanticipated developments

· Ethical ( look at principles/values of Const

· How gov’t relates to people (structural would be how gov’t relates w/in itself)

· Problems:

· Subject to abuse by individual judges b/c of lack of accountability

· Can be unpredictable ( fairness concern

· Many ethics in Const ( which should govern?

· Prudential ( balancing costs and benefits of a policy

· Can also weigh 2 interests at stake (ie- free speech vs. war)

· Case-by-case approach

· Benefits:

· Allows you to consider all sides

· More honesty ( judges have to state their reasons (accountability)

2. Marbury v. Madison and the Establishment of Judicial Review

Political Parties:

· Federalists

· Commercial/national government

· Judiciary courts

· Alien and Sedition Acts punished non-feds from expressing their views

· Circuit Ct Act ( 16 new circuit cts, 42 justices of the peace, 5 SC justices

· Republicans

· Agrarian/state government

· State/people courts

· Alien and Sedition Acts punished non-feds from expressing their views

Context: early republic was an era of extreme crisis

· Uncertainty about republican gov’t.

· Reputations on the line

· Climate of instability, fear of popular revolt

· State/fed conflict

· Election of 1800 was very controversial

· Electoral tie btw Jefferson and Aaron Burr

· People feared end of republic

· Jefferson won

· Overwhelming support for Jefferson

· Fear of 2 party system

Marbury v. Madison, US 1803 (p. 22): establishes judicial review
· Facts: judges appointed at 12 am the night before Jefferson was to assume office.  Judicial review ( power to strike down legislative amendments.  Marbury was appointed and confirmed but the commission wasn’t delivered to him.  Marshall was the secretary of state, then became the chief justice in this case.  He issued a writ of mandamus, which ordered Jefferson to deliver the commission.

· Holding: commission is a vested property right ( valid upon signing (Jefferson thought valid upon delivery).

· Ct’s rationale:
· Have Feds lost all power here?

· No ( bigger power is created (judicial review)

· Marshall’s reasons:

· Ct must be able to examine Const

· Oath to defend Const

· Supremacy (Art. 6) ( Ct doesn’t necessarily interpret Const

· Someone else has to apply Const to people (CR says this is the best argument)

· Why the judiciary?

· Why would people abide by the Constitution without enforcement?

· Sense of obligation because of respect for the law.

· The Constitution to some extent has to be self-enforcing because the Court has no power to enforce its decisions (example: Brown).  

3. Theory and Scope of Judicial Review

Judicial review ( what the constitution means (not final say)

Judicial supremacy ( final say in constitutional meaning
Judicial supremacy:

· Cooper v. Aaron, US 1958 (p. 51): SC is determined to be the supreme interpreter of the law

· Problems:

· Not Marshall’s intention

· Popular sovereignty ( judiciary is not elected and therefore doesn’t represent the voices of the people

· Benefits:

· Minority right protection

· Judiciary can dedicate itself to the task of interpretation (other branches can’t)

· Judges have to be confirmed by legislation

· Judiciary is insulated ( doesn’t have to respond to political whims

· Judiciary is set up to be deliberative, Congress isn’t

Why should the SC interpret the Const?

· Problems:

· No real finality

· Justices always change

· Decisions are compromises

· Cong could become lazy by not having this power

· Should we worry about countermajoritarianism and judicial review?

· Think about the political processes that control this

· The process of amendment

· The appointments process

· Congress controls funding

· Congress can create and split courts

· Congress can control jurisdiction – Ex Parte McCardle case

· The courts also know all of this so they are more careful about doing anything.

4. Mc Culloch v. Maryland and Constitutional Interpretation
Historical background

· National banks served a variety of purposes.  Served as depositories and could give bank notes which operated as a kind of currency. 

· First bank: charter allowed to lapse.

· Federalists had this idea of a commercial nation.  Federalists thought the bank was necessary to get loans.

· Republicans/Jefferson was against the bank because he was for an agrarian republic and thought this would help richer citizens and hurt farmers.  Thought the powers should be very restricted.  Necessary meant absolutely necessary. 

· Second bank: debate
· Shift in attitude b/c of econ crisis
· Jefferson changed his mind

· The War of 1812 was the first economic crises.  The federal gov’t had to rely on state banks to fund the war

· There was also the problem that the states weren’t acting in a fiscally responsible manner.  He signed the bill in 1816.  By this point there was strong opposition in the states because the state banks didn’t want the competition.
McCulloch v. MD, US 1819 (p. 55): establishes judicial supremacy; gives Congress power to create a bank but not tax it

· Questions:
· Why debate this?  B/c of limited, enumerated powers

· Fed vs. state distribution of powers?

· Congress: specified powers
· States: plenary powers that must be limited (Art 1, sec 2)
· State power is the default option
· Ct’s holding/rationale:
· BANK IS CREATED
· Marshall says sole power to interpret const goes to SC
· He invokes the NATURE of the Const ( implied powers
· Necessary and proper clause ( gives Cong power to create a bank

· He uses N&P to expand powers, not create them

· Necessary ( no use of absolutely or any modifier so it must have meant more than just strictly “necessary” (TEXTUAL ARGUMENT)

· Living const ( not everything was predictable by the framers

· Congress has whatever power it needs w/in the “spirit” of the Const

· Creates rational relationship standard

· Intent argument ( framers wanted Cong to be able to exercise its powers

· When would Ct strike down a law passed by Cong?

· If something is unlawful or not for federal decisionmaking

· Motive analysis ( it’s not really legislature’s motive to act w/in its power

· The only time this is really used is w/ EPC

· BANK CANNOT BE TAXED
· Federal supremacy ( state tax is the power to destroy

· No confidence here b/c there is no relation btw the people (states) and the gov’t (fed) so taxes could be too high

· No express provision for state taxing of fed bank

· Property taxes are still OK
· Marshall’s considerations:
· Practical consequences of the law

· Textual argument (N & P clause)

· Effects on MD

· Justification of judicial review ( it becomes appropriate where we don’t trust the gov’t

· Corrects imbalances in power

· Protects minority interests from discrim

· Clears up channels of political process

B. The Commerce Clause and the Powers of Congress

1. Theories of Federalism

Question: how do we divide state and federal power?

· Police power ( states

· Limited by Bill of Rts

· Limited by supremacy clause (fed supremacy when there’s a conflict)

· Commerce clause ( Fed

· Spending power ( Fed

· Enforcement power (14th Amend) ( Fed

Three powers of Congress:

· Regulate commerce

· Spending power

· Power to force due process and equal protection provisions of 14th Amend

Importance of decentralization: Why not just have a purely fed system?

· Choice ( promotes individualized choice.  Local gov’ts can take into acct more preferences.

· This isn’t dependent on relocation though ( it’s just an added benefit

· The more local you get, the more homogenous the community is.  It’s easier for politicians to figure out what the best policy is for an area.

· Benefits:

· Greater net happiness: people can leave if they don’t like a certain policy

· Smoking example: 70% in A and 40% in B want to ban it.  If you ban it, 110 people satisfied, 90 dissatisfied.  But doing it state by state would make it 130 satisfied and 70 dissatisfied (and more if people move).

· Problems:

· It’s not that easy for some people to move.  Provides choice only for some people.

· Lack of resources

· Maybe set a minimum level of standards nationally

· Preferences are affected by policy (ie- smoking ban).  Nat’l policy can shape preferences too.

· Experimentation ( Brandeis really supports this.  

· Benefits:

· Laboratory of the states: since there are many of them, they can try out new policies and come up w/ innovations to signal that things may be good for other states or the fed.

· Example: negotiation of bulk buying of drugs.  Some states do this, it’s effective ( should fed do it too?

· Drastically reduces cost of policy failure

· Problems:

· State has low incentive to innovate for other states

· State might be dependent on fed and therefore less willing to take risks

· Financial constraints of states ( fed doesn’t have this problem

· In general, state will probably have a lower tolerance for risk than Brandeis thinks they will

· Competition ( will force state gov’ts to keep up with other states and keep their citizens happy.

· Benefits:

· People will move to other states if they like their laws better

· Example: Delaware and corporate law (race to the top)

· Now most states have adopted DE code

· Race to the bottom: this should be prevented

· Problems:

· Do races to the top/bottom actually happen, or is this just alarmist?

· States will probably already consider costs and benefits, and it’s not a clear-cut decision.  People of the state will probably want a combination of things (low taxes and good air quality).

· Costs of certain acts can go to other states

· Participation ( people will be more likely to participate in political processes that directly affect their lives.

· Benefits:

· Referenda tend to be about issues that affect people’s daily lives ( this doesn’t happen at the nat’l level

· Problems:

· Greater possibility of exclusion of minority groups at the local level

· Can compromise deliberation/good gov’t in a Madisonian sense

· Tyranny ( do we need a decentralized gov’t to avoid tyranny?

· Benefits:

· States have representatives in Congress

· Fed authoritarianism could be very dangerous ( states need to check fed power

· OVERALL: we have a strong impulse for decentralization ( we think it is better to precommit to this strategy than to leave it all up to the fed gov’t.

Historical situation:

· By the 1830s, dispute over slavery had overtaken the gov’t and public opinion/politics.  Question was whether or not it could expand to the western territories.

· Not a lot of ct activity during this period

· 1860s: Civil War changed the Const.  It really made it a different doc than it had been before.

· Nat’l gov’t become very active after the Civil War

· New developments during the industrialization era

· Congress responded to changes by creating regulatory bodies

· After the CW: march towards nationalization/democracy

· 1885-1935: Ct was struggling to respond to changes by using doctrinal tools to respond to increased economic integration

· Began to think that maybe ct had a policing role ( ct was very ambivalent about playing this role

· The only time it had done this before was w/ Dred Scott
· No developed doctrine to deal w/ this problem

2. Commerce Clause I: The Nineteenth Century

	Art. I, sec. 8 [3]: THE COMMERCE CLAUSE: “[The congress shall have the power] to regulate commerce with foreign nations, and among the several states, and with the Indian Tribes.”




Gibbons v. Ogden, US 1824 (p. 143): defines commerce clause powers

· Facts: Fulton and Livingston had exclusive right to operate steamboats (monopoly) in NY.  They licensed Ogden, NJ licensed Gibbons.  Ogden sues to enjoin Gibbons from running his steamboat.  O won in state ct (judge was a Livingston).  G appealed, arguing that fed license trumped state license.  O argues that buying and selling of goods is a state issue, but not transportation.

· Ct’s rationale:
· 3 issues:

· What is commerce?  Marshall calls it the intercourse and it includes navigation.  Says all Americans understand commerce to mean this.  End of the story.

· What does among the several states mean?  M says intermingling, which implies that you have to be able to reach into the interior of the states.
· Framers would not have used “among” to mean completely internal commerce ( would have understood that “among” means activity w/in a state that affects other states.  EFFECTS TEST.
· Does he need to talk about what goes on internally?  No ( this is a controversy btw 2 states (interstate exchange).  So he is probably trying to define Congress’s national power broadly.
· This is not actually as sweeping as it seems today, but it was still controversial
· People like O thought Congress should have much narrower limitations
· What is the power to regulate?  M says once power has been established, it is unlimited.  Falls back on the idea of limited power.
· Plenary power: constituents can be trusted to constrain the exercise of power
· Regulate means do whatever Congress wants w/in its sphere of influence ( but the sphere is defined really broadly
· State’s authority to inspect goods:

· M says power to inspect is not really commerce b/c it is prior to commerce ( this is internal to the states.
· But he finds a conflict btw the fed and state conflicts ( supremacy clause kicks in.  He doesn’t have to answer the question in terms of if there was no conflict.
· M ends by saying that construing CC narrowly would make it unfit for use.
· He is emphasizing the PRUDENTIAL aspect of Congress having broad power by looking at framers’ intent.
· Through interpretation, he is enhancing the view of a nat’l commercial republic ( when Congress has power, it has plenary power

· Inspection laws:

· Because state inspection laws affect commerce, if Ct allowed fed to regulate them, then fed would be taking over state powers.

· They are like quarantine/police laws.  Purely domestic purpose.  Cong can go into states as long as they are doing it w/ nat’l purpose.

· Nothing is categorically off-limits for Cong

Post-Ogden: not too much SC activity until New Deal

· Interstate Commerce Act: created ICC

· Sherman Anti-trust Act: anti-monopoly

3. Commerce Clause II: The Lochner Era 

US v. E. C. Knight Co., US 1895 (p. 161): created direct/indirect approach to determining whether interstate commerce was affected

· Facts: American Sugar Refining Co. took over most competitors.  Sherman Act was meant to break up monopolies.  Gov’t can bring suits to void takeovers and other monopolistic acts.

· Holding: Fed gov’t doesn’t have the power to stop the takeover ( overturns Sherman Act
· Ct’s rationale:
· Ct says there is a difference btw manufacture and commerce.  Ct is trying to create categories to decide whether or not something is IC.  Important questions:

· Is this commerce?  Here, no

· Are there effects on IC?  Yes, but they are only INDIRECT.  The difference btw direct and indirect is CONTROL.  There must be something that controls commerce for it to be direct. 

· Mc v. MD: M said (N & P clause) that Cong should have broad scope to exercise powers so they could be flexible and adapt to new circumstances.

· Here Fuller cuts that off.

· Harlan’s dissent: he doesn’t care about the nature of activity per se, he cares about the IMPACT a specific activity has.  Consistent w/ his view that nat’l gov’t should have the ability to control nat’l evils.

· Fuller modifies Marshall’s view of commerce in 2 ways:

· Categorizes phases of production

· Direct vs. indirect effects of commerce
· This case basically demonstrates a 3-prong approach to evaluating pre-New Deal commerce questions:

1. Does statute regulate IC or something that precedes/succeeds commerce?

2. If not, is it unconst b/c it regulates indirect effects (rather than direct effects) of commerce?

3. Even if it regulates direct effects, do we have to look at pretext?

Coronado Coal Co. v. United Mine Workers, US 1925 (p. 163): strikes directly affect commerce

· Direct effect of strikes is to prohibit IC ( acts were local in character, but they were meant to affect IC.

· What are the differences btw this case and E. C. Knight?

· Effect of the strike is direct ( how?  Reduces supply and raises prices.

· Doesn’t a monopoly do the same thing?

Swift & Co. v. US, US 1905 (p. 164): stockyard bidding is commerce
· Bidding in stockyard is part of stream of commerce ( it’s a transitory phase from production to consumption.

· What’s so special that distinguishes this from sugar?  Why is it more like striking miners?

Stafford v. Wallace, US 1922 (p. 163): stockyard production is commerce

· Taft calls stockyards the “throat through which the commerce flows.”  It’s only incident to the production of goods, part of the flow.

· How to mesh the idea of commerce as a flow w/ the discrete characters created in E. C. Knight?

· Flow btw production and consumption

· Why not have manufacturing be a part of that stream?  Probably an effort to come up w/ some clear lines, whether or not the lines actually make sense.

Champion v. Ames, US 1903 (p. 164): lottery tickets are commerce

· Foreign lottery tickets prohibited by fed statute

· Ct says Cong can regulate things being sold from state to state

· Gov’t finds grounds in the fact that it is IC

· Harlan struggles w/ prohibition vs. regulation, but he concludes that prohibition is ok in this case b/c it is an issue of “national morals”
· He rejects pretext analysis and says that Congress is regulating IC

· Dissent argues that this should be w/in police powers of the state

· There is no sale ( does this matter?

Hammer v. Dagenhart, US 1918 (p. 147): child labor is not commerce

· Facts: Cong passes prohibition on sale of goods produced through child labor.  Father brings suit b/c he wants his kids to work.

· Walks the line btw E. C. Knight and Champion v. Ames ( Cong is only regulating IC.

· Ct’s holding/rationale: strike down the statute

· How is this different from Champion?

· Goods produced by children themselves are harmless, whereas lottery tickets are harmful

· Does this make sense?  Should there be a harmful/not harmful distinction?

· Dissent says Cong has been allowed to regulate margarine, so the distinction is incoherent.

· Why can state regulate some goods and not others?  Ct assumes that there should be some external limitation on Cong’s power (comes from police powers which have long thought to be w/in the province of the states).  Ct is acting as the policeman btw Cong and the states.

3-prong test recap
1. Does the statute regulate commerce?

2. If not, does it regulate activity that affects commerce?  (Direct/indirect effects)

3. Even if the effects are direct, is there pretext?

	Case
	1
	2
	3
	Can Congress regulate?

	E. C. Knight
	No ( manufacturing
	Yes ( indirect
	N/A
	No

	Coronado Cole
	No ( inside the state
	Yes ( indirect
	N/A
	Yes

	Stockyard cases (Swift and Stafford)
	Yes
	N/A
	??
	Yes ( stream of commerce

	Lotteries (Champion)
	Yes
	N/A
	No ( we don’t know why
	Yes 

	Child labor (Hammer)
	Yes
	Yes ( direct
	Yes
	No ( pretext


SUMMARY: Ct is trying to find distinctions between what can and cannot be regulated under the commerce clause, but its rationales are many times contradictory or based on strange or obscure reasons/details of the cases.  So different answers go to cases that should be the same.  How do we explain this?

· Politics: anti-labor, pro-big business sentiments.  Ct has preferences for some activities and not for others.

· History: transition ct was making post-Reconstruction in taking power away from states and then giving it back.  Ct is policing boundaries when everything is in flux.

· During this period, Ct actually upheld most of what Cong did and refused to apply Sherman Act in most labor cases ( consistent w/ E. C. Knight
· Ct allows Cong to go after oil and tobacco monopolies (just not sugar)

· Growth of fed power/bureaucracy overall was not hindered

· Justices may have wanted to uphold what Cong was doing but were stuck on the idea of enumerated power/limited fed gov’t

· Since Ct was dormant in antebellum period, it did not have the doctrinal tools it needed to make the decisions it wanted to

· Too many rules: Ct was trying to create clear-cut rules in a world that just was not clear-cut

Lochner v. NY, 1905: embodiment of the noninterference/capitalist mindset of the time; also illustrates judges’ personal beliefs interfering w/ their judgments

· Holding: Ct struck down state law re: minimum wage laws.  It was struck down on the grounds that it interfered w/ free contract principles.
· Embodies belief in free-market capitalism, anti-regulation.

· Ct’s rationale
· Saw the states action as an infringement on the rights of the bakers.

· Applied strict scrutiny and found that the states purposes were not sufficiently compelling.

· Ct presumed invidious motives because rights were being restricted, though economic rights were involved.

· Harlan Dissent: now the law

· Believed the majority got it wrong, turned legislative into judicial questions.  Economic issues should be left to the legislature who can be more sensitive to economic fact finding and bargaining power problems between mgmt and the bakers.

· Disagreed with the courts treatment of equality as suspect as racism or sectarian hatred.  By removing equality from the reach of the legislature, accept inequality as natural.  How Plessy is justified ( accepting the libertarian view of justice.

· Holmes Dissent: 
· Accuses the majority of imbuing the idea of liberty and freedom of contract with their own views of regulation.  If allow majority opinion to prevail, would delegitimate regulation of education, taxation, antitrust law, etc.  The judges’ personal views of regulation should not be part of the decision.  The court is foisting its own views upon the state (Lochnerizing).
· These changes should be left to the democratic political process.

4. Commerce Clause III: The New Deal

a. Early New Deal

Desire to remove restrictions on Cong’s ability to regulate IC b/c of economic crisis (Depression).

A. L. A. Schechter Poultry Corp. v. US, US 1935 (p. 167): struck down New Deal legislation (Poultry Code)
· Facts: Schechters were slaughterhouse operators in Bklyn.  Most poultry was brought in on RRs from other states, then they were sold by sales agents to the slaughterhouses.  Schechters were convicted of violating wage/hour provisions of the Poultry Code and also of not buying full coops of chickens (they said they were diseased).

· Holding: Schechters were not engaged in IC and therefore were not subject to NIRA.  Ct was unanimous.

· Ct’s rationale:
· E. C. Knight test ( 2 questions:

· Is this IC?  No ( stream of commerce theory.  This is the end of the stream.

· Contrast w/ stockyard cases: in stockyards the animals are just passing through, whereas in slaughterhouse the poultry has come to the end of its travels.

· Why isn’t the end of the stream the consumer, not the slaughterhouse?  This is unclear, seems arbitrary.

· Do the transactions at issue directly affect IC?  No ( pretextual argument, this code regulates wages and hours, which are not directly related to IC.

· What could be directly related to IC?  Rates on IC, railroad problems, etc.

· How do we distinguish btw direct and indirect here?

· Cardozo says law is not indifferent to considerations of degree.  This means that it is not easy to determine btw direct and indirect ( there is a spectrum.  He argues for a continuum view of the effects of IC.

· But he goes w/ the majority b/c this is clearly a local thing; it is far enough on the local side of the spectrum.

· Problem: Ct doesn’t give any guidelines as to how to decide btw the two, C is calling them out on this.  Both inquiries are indeterminate, but C is saying that we need to be honest about the kind of analysis we are engaging in.

· Another problem Ct finds ( Cong has unlawfully delegated its power to admin agencies.

· Implications of this case:

· Ct accepts a view that there are some activities that are so inherently local that they must fall w/in state’s power.  Some external, federalism based limits on Cong’s power.

· FDR had a press conference to try to tell people that this case meant that fed had no power to fix nat’l problems

Carter v. Carter Coal Co., US 1936 (p. 169): struck down New Deal legislation (Bituminous Coal Conservation Act)

· Facts: BCCA: Pretty much the same as the NIRA ( only w/in coal industry.  Barely passed through Cong.  Act began w/ observations on the state of the coal industry (this is common today, but was rare back then).  Emphasizes that the coal supply is very important nat’lly and that many people were striking.  The purpose was for Cong to show that it was engaged in a type of regulation that was fundamentally important.

· Holding: Ct strikes down BCCA, including both labor and price-fixing provisions.  Says they are unconst’l and inseparable.

· Ct’s reasoning:
· Ct says Cong can only exercise enumerated and implied powers.  Also worried that if Cong is allowed to get away w/ one thing then it will try to get away w/ everything.

· Implication ( Cong can’t be trusted

· E. C. Knight test: is this IC?

· Is this IC?  S defines commerce as trade.  Here it is the beginning instead of the end like in Schechter.

· Is there a direct effect?  S says the magnitude doesn’t matter ( what we should be looking at is the inherent nature of the activity.

· Cardozo’s dissent: he uses the words intimate and remote, says that we need to see if the activity being regulated is the proximate cause of the problem.

· Highlights the fact that the Ct is engaged in a far-reaching limitation on Cong’s power, nature of Ct’s intervention into Cong’s power.

FDR:

· Won reelection by a landslide (all 48 states in electoral college) and presented ct packing plan as a broader reform effort to increase efficiency.

· Said Const was “layman’s doc, not lawyer’s.”

· Opposition: didn’t come b/c they were defending Ct’s decisions, it’s just that they didn’t think it was w/in FDR’s power to expand size of Ct.

b. The Switch in Time

NLRB v. Jones & Laughlin Steel Corp., US 1937 (p. 175): applies New Deal legislation to manufacturing

· Issue: Ct wanted to distinguish this case from Schechter.  Gov’t is trying to show that steel plant is in the throat of commerce just like stockyards.

· Ct’s rationale:
· Ct rejects manufacturing/commerce dichotomy ( says Cong needs the power to protect IC

· Language of “close and substantial relationship”
· Hughes talks about the degrees (like in Cardozo’s analysis in Schechter)

· Don’t try to decide in an intellectual vacuum

· We have to use a realist viewpoint

· Connection btw NLRA and IC ( directly connected to the maintenance of industrial peace

· Emphasis on the size of the industry ( industries organize themselves on a national scale and therefore deliberately make themselves a part of IC
· Very few businesses the size of Jones & Laughlin Steel at this time

· Does the holding of the case turn on the size of the enterprise?  Maybe ( could distinguish a small business based on this case

Morehead v. Tipaldo, US 1936 ( invalidated NY min wage law for women b/c the state did not have the power to change/nullify contracts btw adult women and their employers.

West Coast Hotel v. Parish, US 1937 (Handout #2): upholds minimum wage laws

· Ct’s rationale: This case went directly against Tipaldo.  On what grounds did the Ct change its mind?

· Ct says liberty clause of 14th Amendment (DPC) doesn’t apply to freedom to contract.

· Min wage laws go to liberty itself.

· State’s objective here is to protect women and public health ( that is a const’l objective so as long as means are not unconst’l, state’s police power is reaffirmed.

	Switch in time: why did the Ct change its mind?
· Conventional wisdom: Ct had it wrong before, abandoned Marshall’s expansive vision of CC (original intent of framers)

· Externalist acct: can be traced to pressure for court packing plan, Roberts and Hughes caved into this pressure so they backed down

· Problem: Hughes was always thought to be moderate

· Internalist acct: West Coast Hotel was just a different case than Schechter and Carter Coal.  Size of the industry, facts of the case, etc.

· Why do the different accts matter?  They suggest different visions of the law.  What are these visions?

· Externalist: relationship btw law and politics is that there is a check on the Ct’s behavior and it responds to what is going on in the public’s mind.  Law is just politics by another means.  Legal realist approach.

· Internalist: trying to draw a line, stresses that cts are respectful to what other cts have decided and they work very hard to achieve doctrinal consistency.




US v. Darby, US 1941 (p. 179): applies national legislation to purely intrastate activity

· Facts: Fair Labor Standards Act of 1938 directly applied to employer prohibiting shipment in IC of goods manufactured by employees paid less than min wage or worked over maximum hrs.

· Ct’s rationale:
· Cong’s ability to regulate goods shipped in IC

· Compares it to the Lottery case

· Cong can use any means necessary as long as the motive is OK.

· You can regulate internally if there are substantial effects on IC

· Far-reaching understanding of the CC
· Stone says 10th Amend is not a limitation on Cong’s power ( Cong has power to do whatever it wants w/in CC and there is no external limitation by 10th Amend.  Final statement on 10th Amend.
Wickard v. Filburn, US 1942 (p. 149): applies national legislation to homegrown wheat
· Facts: Wickard had a dairy farm in OH and grew his own wheat to feed his own livestock and to make flour for himself.  He grew more than he was supposed to under AAA and sued b/c wheat was for his own personal use and therefore was local in character and had only an indirect effect on IC

· Ct’s rationale:
· Jackson is reaffirming what was said in Jones & Laughlin ( mechanical interpretation is no longer a viable form of judicial decisionmaking
· Jackson was concerned about giving Cong too much power when deciding this case

Steps to what Cong can do (CC test):
1. Direct regulation

2. Intrastate ( substantial effects OK

3. Aggregation

5. Commerce Clause IV: The Civil Rights Era

Civil Rights Act of 1964: basically handed the south over to the Republicans b/c of the divisive debate over civil rights.

· Prohibits discrim in any public places

· Ct was historically unwilling to declare discrim unconst’l before this

· Problem: Civil rights cases in 1883 held that sec. 5 of 14th Amend can’t be used to prohibit discrim in public places b/c there is no state action there

· Ct began to find that discrimination threatened interstate commerce
Heart of Atlanta Motel v. US, US 1964 (p. 183): CRA is applied to hotels under commerce clause (expansion of CC powers ( interstate travel)

· Facts: Hotel was located in the center of Atlanta and was advertised in billboards, wouldn’t let blacks stay there.

· Ct’s rationale: people were becoming more mobile

· Didn’t matter where the hotel was located, people were coming to Atlanta from other states

· Specific effect on IC ( discouraged black people from traveling

· Evidence that black people ended up having to stay w/ friends instead of at hotels

· Guidebooks instructing blacks where they could get a room

· Qualitative and quantitative impact due to this law on blacks

· Qualitative: couldn’t stay at many hotels

· Quantitative: disincentive to travel

· How does Ct make this into a legal issue?  2 prong test:

· Effect on interstate travel

· Food that travels interstate
Katzenbach v. McClung, US 1964 (p. 184): CRA is applied to restaurants under CC (interstate food)

· Facts: Ollie’s BBQ in Birmingham, AL, close to highways, 36 employees.  $150,000 worth of food, $70,000 purchased from meat buyer who bought it from out of state.  No evidence that anyone from out of state ate there.  But they were subject to the Civil Rights Act b/c of out of state food.

· Ct’s rationale:
· Cong feared that states that practiced discrimination were becoming backwaters and undesirable to nat’l businesses.  Why is Cong the one to decide that?  Concern of relocation of businesses to/from AL.

· Cong is probably better able to decide what people in other states are going to want to do

· Even if AL can decide this, Cong might also be able to do it

· Ct says rational basis review is all that’s required based on Cong’s power to aggregate effect of discrim and create a class of discriminatory restaurants (no case-by-case)

· Even if Ollie’s itself isn’t that significant on IC, Wickard holding allowed a class-based decision.

· Rational basis test is the key determination as to whether Cong can regulate
· Problems w/ using CC to promote civil rights:

· Not grappling w/ real moral problem at stake

· Takes away the specialness of the civil rights laws, makes them just like any other commercial act.  Distracted the country from the real debate that should have been going on.

· After Darby and Wickard, it was really easy to justify Cong’s acts on CC grounds

· Intent: Framers probably didn’t intend for CC to be limited to state action
· Breyer’s argument: possession of guns could have an adverse effect on educ environment ( connected to commerce b/c education affects the economy.  “Substantial link” made by Cong

6. Commerce Clause V: The Rehnquist Court

US v. Lopez, 1995 (p. 186): overturns GFSZA (Congress has overreached its power)
· Facts: Gun-Free School Zones Act (1990).  D is Lopez, a HS senior, charged w/ fed felony.

· Ct’s rationale:
· Not an economic matter ( education questions are left to the state

· One of the first major interventions by the Ct to renew the policing of the Federalist foundings

· 3 prong test for deciding Cong’s power:

· Channels of IC

· Persons/things involved in IC

· Intrastate activity that substantially affects IC
· “Substantial” ( how is that justified?

· Guns are almost always transported through IC ( why doesn’t this Act pass the test?

· Thing being regulated is not commercial activity

· No presumption of const’lity (there would be if it was commercial activity)

· Effects on IC requires too many inferences
	What the CC test now looks like (after Lopez) ( Cong can regulate if:

1. Channels of IC
2. Instrumentalities (people/things) ( jurisdictional hook

3. Intrastate activity that has substantial effects on IC
Commercial ( rational basis

Non-commercial ( heightened scrutiny/proximate cause




US v. Morrison, 2000 (p. 197): overturns civil remedy in VAWA

· Facts: VAWA (1994) ( violence against women affects interstate commerce.  Lots of legislative history defending Cong’s right to regulate in this area.  Effect of DV is direct on IC.

· Ct’s rationale:

· This is not economic activity, it’s just criminal activity

· Things to remember about this case ( what it clarifies about Lopez
· Key doctrinal rule is econ vs. nonecon.  That will be Ct’s first determination.

· Question left open: can Cong ever regulate nonecon activity based on its effects on IC?  This was struck down in Lopez.

· Seems that connection to IC has to be direct
· Souter’s dissent

· He says Ct is returning to formalism ( why does he criticize this?  Econ/nonecon have nothing to do w/ CC.  It’s part of an agenda to protect the state.

· He argues that state power has declined since Const was written ( we need to recognize this.  Look at 14th and 17th Amends (17th provides that Senate will be directly elected).

· Balance of power has changed.  Ct’s federalism doesn’t take this into acct.

· He says that Ct shouldn’t try to fix this but just take them as legit changes

· Breyer’s dissent

· Calls for a functional approach to regulation ( it doesn’t matter what the source is, just what the effect is
· Cong can’t just add random jurisdictional hooks ( same as before

Definition of activity is key: Depending on how you define the activity in question, you can either strike down or save legislation.

Ashcroft v. Raich, 2004 (handout): can Cong regulate personal marijuana use?

· Facts: CA statute gives seriously ill citizens the right to use marijuana medically where approved by doc.  Either patient or doctor/caregiver can grow it.  Under fed statute, marijuana is under Controlled Substance Act and can’t be possessed or used by anyone.  Respondents are 2 women who cultivate marijuana for medical reasons.  One woman’s doctor said that her pain is so bad that she needs marijuana to survive.  The other woman has degenerative spine disease (chronic pain).  Marijuana only grown using CA manufactured equipment and soil.

· 9th Circuit’s reasoning: Raich and Monson were likely to prevail on the merits.

· Majority:

· This is very different from normal use of controlled substances

· No jurisd hook

· No IC

· Dissent: this case is impossible to distinguish from Wickard
· Gov’t’s brief:
· Intrastate use swells interstate market ( could go to black market.

· Increases supply, which increases demand, which increases supply.

· Can be grown/distributed w/out charge, no way to know if recipients will put it into the stream of commerce

· No way to know whether it’s traveled in IC or if it’s personal so it will make it impossible for gov’t to enforce CSA
· Decreases incentives to develop alternatives to marijuana

· Interference w/ regulation of schedule 2-5 drugs

· Asserts that marijuana is economic in a “general sense.”
· Class of activities argument: Cong gets to define the class of activities, therefore there can be no challenge

· Respondents’ brief:
· Cong’s findings are too general and don’t apply here

· Swelling argument ( too many inferences.

· Gov’t is assuming a lot of things about what will happen in CA

· Why/how to distinguish Wickard from this case:

· Wickard’s wheat was for his animals, not for his own personal consumption alone (he grew way too much for that).  Distinguishable on the facts.

· Marijuana is not for others’ consumption at all whereas wheat is

· Wickard was not a small farmer (who were exempt from the act)

· Even if you assume aggregation is appropriate, there is no evidence in this case that marijuana for personal use has any aggregate effects

· Class of activities argument ( this is a separate class
· Cong can’t have all discretion here.

· It’s not that CSA is unconst, just that this particular class is not a part of it

· State law has defined this as a separate activity

7. Theories of Federalism Revisited

Art 1: most significant source of fed power

	SUMMARY OF COMMERCE CLAUSE:

· Gibbons v. Ogden: commerce isn’t just buying and selling but intercourse.

· CC intended to reach internal state concerns that affect states more generally.

· Case didn’t involve intrastate activity ( Ct tried to use what had come before (this case) in later cases

· Cong didn’t use this power during Civil War to regulate IC

· Civil War was nationalizing b/c it occurred during the process of industrialization

· Formalist approach to CC

· Ct started to categorize commercial activity ( some phases were part of commerce and some weren’t
· Ct drew a distinction btw direct and indirect effects
· Difficulty setting limits on Cong power

· Juxtaposition btw formalist/rule based approach and standard based approach

· Rules are good for certainty/discipline

· Standards base more of an emphasis on function and authorize judges to make policy decisions

· Most approaches are a hybrid btw these two

· Jones & Laughlin: cases should be decided on the basis of economic effects, not rules (Cardozo’s approach).

· Externalist/internalist debate:

· Externalists: political/social forces move law

· Internalists: law is separate from these forces
· Darby and Wickard lead into today ( Ct can justify in 3 ways:

· Cong can regulate directly
· Cong can regulate substantial effects
· Cong can regulate aggregate substantial effects
· Heart of Atlanta and McClung ( pretext no longer matters as long as Cong has independent power to do what it’s doing

· At this pt, the Ct has abandoned the field

· From functionalism to new formalism

· All Cong has to show is that interstate commercial activity of some kind has occurred ( it doesn’t matter if it’s related
· What has Rehnquist Ct done?

· New question: is activity economic or noneconomic?

· Econ: business as usual

· Nonecon: some form of heightened scrutiny and a proximate cause test
· Framing is essential.  How a state frames an activity depends on:

· How Cong frames a statute

· Does Ct have a duty to police the fed gov’t?  Is it better able to do so?  Where does the legitimacy come from?




C. Other Dimensions of Federalism

1. Federal Regulation of States

Ct is trying to set an area of immunity for states from fed sovereignty.

National League of Cities v. Usery, US 1976 (p. 233): restricts Cong from regulating state’s minimum wages

· 10th Amend restricts Cong from regulating certain activities of states

· State must be allowed to act as an employer ( core function of state gov’t

· Traditional role of states test: traditional rule of gov’t this is holding up ( protection of the state.  Tension is btw rights of states and rights of people in the states.

· Why protect states as entities?

· This approach was overruled in Garcia
Garcia v. San Antonio Metropolitan Transit Authority, US 1985 (p. 234): overturns National League of Cities
· Facts: Nobody really takes the bus in SA.

· Holding: Ct overrules Nat’l League of Cities and allows fed labor standards to apply here.

· Ct’s rationale:

· There are reasons why judicial enforcement doesn’t make sense.

· There is no standard for deciding, leads to an ad-hoc approach, which doesn’t make sense as a judicial doctrine.

· Structural purposes too

· O’Connor’s dissent

· The real question here is whether the Const leaves open any substantive areas to the state

· Not just about structural fed/state relationship, it’s about substantive rights

· She thinks there is substance to federalism

· Due to judicial permission of expansion of CC, Ct has to enforce certain limits to counteract that expansion

· 2 things going on at state level:

· States as lawmakers

· States as employers

· Which is more important to protect?

Gregory v. Ashcroft, US 1991: Ct seems to be moving back in the other direction.  Cong must adopt a clear statement that it is going to regulate a certain aspect of state sovereignty.

NY v. US, 1992 (p. 237): disallows Congressional commandeering of states

· Facts: collective action.  States couldn’t get together to build sites b/c nobody wanted it in their jurisdiction.  States that did have them were getting them from all over.  States had Cong pass RWS, which got states to move faster at building the dumps.  NY brought suit and challenged constitutionality.

· Question: how far can Cong go to have its fed regulatory scheme implemented by the states?

· Holding: take-title provision is unconst.

· Ct’s rationale:
· Why do we care about fed gov’t commandeering the states?

· Fed legislators are solving their problem by forcing other people to solve it.

· Cong can subsidize and regulate production of waste, but it can’t require the states to do that for them.

· COERCION not allowed

· Sources of commandeering principle

· Historical

· Accountability

· Stevens’ dissent: commandeering principle doesn’t square w/ practice
· Fed can exert pressure w/out coercing to an extent that states will do what it wants

· We commandeer state cts all the time to apply and enforce state law, why should we treat judges differently from how we treat legislatures?

· Ct’s response is supremacy clause ( fed > state law.

· Supremacy clause is hook for preemption: Cong can tell states that they don’t have the power to regulate in a certain area.

· Ct argues that state can’t give up their status in the balance of power
· White’s dissent: Ct is allowing NY to impose costs on other states.

If Cong passes a law that is directed at a state, is it unconst?

· Not necessarily

· Reno v. Condon, US 2000 (p. 251): statute requiring personal info not unconst b/c there is application to private parties who receive data from DMV

Printz v. US, 1997 (p. 248): Congress can’t compel state officers to do work of fed gov’t (commandeering)

· Facts: Brady Act ( major piece of gun control legislation, which set up background check for guns.  CLEO didn’t have to inform anyone that person was unqualified, but if he did he had to give dealer reasons why.  2 CLEOs from MT challenged the act.  
· Ct’s rationale:

· Ct applies NY v. US: there is always going to be some policymaking.  There’s no accountability problem here b/c we are talking about a discrete task.  It’s just investigating someone who bought a gun.
Commerce clause/lawmaking

· Laboratories of experimentation

· States have turf

· Heavy influence from 10th Amend cases (decided before Lopez)

· Different conception of federalism

· Democracy/voice of the people

· Doesn’t overturning VAWA undermine principles of federalism?  Value of traditional measures of power can work as a prophylactic ( preserving measures in the long term.

· It’s not just about preserving a concept of power or balance of power ( it’s about promoting values of federalism.

· Commandeering ( judicial approach to federal limitation on states’ powers

2. Dormant Commerce Clause

DCC: implication that if Cong has the power to regulate IC, then the states lack the power to interfere w/ IC
· Scalia and Thomas say there’s no such thing, it’s not in the Const.

· Problem: it’s very hard to predict the results in this area.

· Jurisprudence developed primarily in pre-New Deal period.  Are CC cases tracking DCC cases?

Brown v. MD: DCC is invented by Marshall.  Even when Cong is silent, certain types of state regulation will be pre-empted.
Protectionism and the DCC:

· What types of regulation will be pre-empted?

· Protectionism

· Lack of competition

· Inefficiency

· Protective tariffs raise the price of out of state goods and causes consumers to buy only in-state items (hurts consumers both in and out of state)

· Need some form of anti-protectionist protection

· DCC prohibits state protectionist legislation

· How do we know when state legislation is protectionist?

· Look at economic effect on in-state vs. out of state
City of Philadelphia v. NJ, US 1978 (p. 268): DCC blocks state’s protectionist waste legislation
· Facts: City strikes down a law allowing importation of out of state waste.

· Holding: Philly law is ok ( NJ has to take in out of state waste.
· Ct’s rationale: Doctrine strikes down one set of effects (under protectionism) but not another

Purpose test: Ps must show that the purpose is protectionism, not just that there are out of state effects

· WY v. OK (1992, p. 266): Ct strikes down OK statute that required in-state coal use.

· Statute is facially discriminatory ( OK > WY coal

· Also has a discrim purpose

· ME v. Taylor (1986, p. 282): Ct upholds ME law that prohibits importation of bait fish

· Looks like a classic embargo

· In reality this is meant to protect ME’s wild fish from parasites that come in through bait ( protection of wild fish population (legit environmental purpose)

· Facially discrim but since the line drawn btw states was not for discrim purpose, ct did not strike down statute

· Hunt v. WA State Apple Advertising Commission (1977, p. 303): USDA grade apples to be sold in NC

· Seems nondiscrim, but it was intended to discrim against WA apple growers (doesn’t use USDA system ( their system is more stringent b/c they have better apples)

· Not actually designed to protect consumers from fraud

· Facially neutral but purpose is discriminatory

· If there is a legit purpose, the statute is OK

· Major exceptions:
· Market participant exception: state can discrim when it is not acting as a gov’t but as an economic actor.  Examples:

· Boston can require > 50% of workers on construction projects

· MD can buy scrap metal at a premium price instate

· Schools can charge higher out of state tuition than instate

· Ct has never offered a good explanation for this rule

· You can argue that states will act rationally b/c they will be constrained by the market

· But states don’t necessarily act like independent market actors

· State subsidies exception: these are generally permissible

Exxon Corp. v. Governor of MD, US 1978 (p. 295): legislation that is discriminatory against other states is OK as long as it’s not protectionist

· Facts: MD was targeting out of state refineries b/c of gas shortage and wanted to prevent vertical integration.  It’s just a coincidence that oil companies are all out of state according to MD.

· Holding: MD can regulate the gas use.
· Ct’s rationale:
· Just b/c the burden falls on out of state consumers isn’t enough to overturn the statute

· Would the state have adopted this law for any reason other than protectionism?

· If there are obvious alternatives, they probably had a discrim intent

· No doctrinal requirements ( just depends on what Ct finds persuasive

· Lots of ways to figure out a legislature’s intent

· Blackmun’s dissent: No facial inequality in the statutes but the discrim effects are clear

D. The Separation of Powers

Development of the idea of separation of powers:

· Idea originally developed in 17th cen. England through struggles btw king and Parliament.

· How many different types of power are there?

· We have chosen 3

· Before there were up to 18 according to different views

· Montesquieu ( 3 power scheme

· Definitions were blurry

· Madison in Fed 37 ( no certain definitions

· Const’l scheme was a response to what had developed in state consts

· Ie- power to declare war was too powerful for states

· 4 important checks and balances

· Presidential veto

· Senate’s role in consenting to presidential appointments and treaties

· Cong has power to declare war

· Cong’s power to impeach pres
· Fears in idea of mixed gov’t (no qualitative functions of gov’t outlined):

· Tyranny

· Oligarchy (aristocracy)

· Mob rule

· Mostly this was theory before being put into practice in the Const

· Why does dividing and checking power make sense?  2 theories:

· Efficiency ( each branch has expertise in one area

· Inefficiency ( prevents each branch from becoming overy tyrannical.  Pits branches against one another.  Competitive dynamic.

· Many issues have arisen:

· Independent agency of legislative vetoes

· Fed cts issues

· Our main concern ( the scope of exec authority

· Why would people have wanted a weak executive?

· Election of president

· Mob rule/direct election didn’t make sense at the time ( electoral college

· Became effectively an election by the people, electoral college is just a rubber stamp

· Pres powers:

· Sec 2:

· Commander in chief

· Clemency

· W/ advice/consent of Senate, make treaties and apptmts
· Sec 3:

· Take care that laws be faithfully executed – core of pres power

· What does it mean for a president to ‘take care”?

· These are generally just examples, not limitations, on pres power

· Take care clause covers a lot

1. Other Powers of Congress—Taxing and Spending 

US v. Butler, 1934: agricultural production is not interstate commerce, ends has to still be legitimate under taxing and spending power
2. Executive Power

a. Foreign Affairs

MO v. Holland, US 1920 (p. 203): treaty power of Congress

· Facts: US and GB were in a treaty to protect migratory birds that went btw US and Canada that were in danger of being exterminated.  Both agreed to pass legislation to ensure that treaty would be carried out.

· Ct’s rationale:

· Holmes dismisses 10th Amend argument.  First looks to 2nd Amend, which gives treaty power to pres.  The question is can Cong implement the treaty?

· Treaty is valid b/c it is treated as an independent source of regulatory authority

· Are there limits on the treaty power?

· H brings up the question that there might be const’l limitations but the inquiry is different from inquiry into whether Cong exceeded power

· Justification for executive participation in treaty making b/c it has to be able to respond to nat’l concerns

· Power must exist in the treaty making power of the Const based on what a nat’l gov’t should be able to do

· Note argument against this (p. 205): federalism is not just about restraining Cong, it’s also about restraining fed power

· Fed should be able to enter into treaties but it shouldn’t have the power to create new regulatory authority that doesn’t exist in the Const

· Treaties now do much more than interaction btw countries (ie- human rights, economic rights)

· Treaty power

· Treaty is on the same plane as an act of Cong

· Later treaty that conflicts w/ a prior statute controls statute (last in time rule)

· This can also cause violations of int’l law b/c of statutes controlling treaties

· Treaty cannot be a mock-marriage (ie- unilateral act by the US) where US convinces a foreign power to engage in a bilateral treaty to give fed gov’t power that it would otherwise not have control over

US v. Curtiss-Wright Corp., 1936 (p. 403): Congress can delegate int’l power to president

· Facts: appellees sold arms to Bolivia against a joint resolution of Congress.

· Ct’s rationale:
· This is about foreign affairs, not internal affairs

· States never possessed the power to regulate int’l affairs

· If it doesn’t come from the states, where does it come from?  External sovereignty passed from Britain after the Revolution

· Independence goes to states collectively, not individually

· Conclusion: it’s permissible for Cong to delegate authority to pres b/c he is the sole organ of the fed gov’t in the field of int’l relations.  No act of Cong required.

· Why does having the pres have this power make sense?

· Avoid int’l embarrassment/confusion

American Insurance Association v. Garamendi, US 2003 (handout): exec power to preempt state law in the purpose of foreign relations

· Facts: during the Third Reich, Nazis seized ins policies owned by Jews and others.  Germany instated policies for restitution, but it left out many people and claims.  Class action lawsuits began appearing in the US against companies and countries that had done business w/ the Third Reich in order to get ins policy money back.  Clinton admin decided to have talks w/ Germany and other countries to try to resolve this.  Germany agreed to create a fund to compensate victims.  Foundation agreement ( key is that there would be immunity from lawsuits in American cts.

· CA statute: HVIRA (Holocaust Victim Recovery Act) requires that any insurer doing business in CA, parents, and subsidiaries have to disclose if it issued any ins policies to people in Europe 1920-1945.  CA is a major market, strong incentive for disclosure.  Admin subpoenas were issued against European companies.  Sec of Treasury wrote to CA to say that it was interfering w/ cooperative spirit of the Fed Agreement.

· Ct’s rationale:

· Souter tries to define pres scope in foreign affairs:

· He says it comes from history

· No textual detail

· Pres has power to engage in things other than treaty making for the practice of foreign affairs

· Exec power extends to private parties

· No explicit preemption of state law ( S says this is not required.  “Dormant foreign affairs preemption” first invoked in this case from Zschernig.

· Dissent: no formal agreement here to preempt state law.  Statements of exec power should not have the force of law.

Written Const has had very little to do w/ pres foreign affairs power

· It has developed w/ reference to history and practice b/c the nature of the relationship btw the fed and states has developed through political process

· This can lead us to question what legitimacy entails.

b. War Making

War powers in the Const:

· Congress: power to declare war

· Executive: Commander-in-Chief

Important questions:

· What constitutes a declaration of war?

· Does it have to be formal like WWII?  Can it be a resolution like in Vietnam?

· Congress needs to play some sort of role but in reality is has been very informal.

· When can the President lawfully send troops into combat?

· What is a war?

· How do you define military action against non-state actors?

Historical Overview

· There was concern that Congress would be too slow to declare war.  There was some consensus that Senate should have the power b/c then larger states would not be pushing smaller states into it

· The power to declare law replaced the power to make war.  They wanted the President to at least have the power to repel attacks.

· Civil War:
· Lincoln did whatever he wanted to protect the country, some of which were unconst:

· Unilateral imposition of a blockade on southern ports w/out Cong authorization

· Declared martial law and substituted military trials for civilian trials

· Upshot: allowed Union army to convict Confederate sympathizers

· Enlarged navy and army beyond limits set by Cong by spending money and calling up volunteers in a draft

· Seems to be in clear violation of Art I of Cong power

· Suspended writ of habeas corpus (HC = common law writ that allows you to protest your custody as unlawful)

· Art 1, sec. 9 allows only Cong to suspend HC

· Today: collateral attack challenging conviction on the basis of the fact that there was a const’l violation of your rights

· Then: Lincoln ended judicial review, why?

· Allowed Union troops to seize and hold prisoners ( many cts in the south were sympathetic to Confederacy so there wouldn’t be convictions

· 1861 in MD: lots of Confederate sympathizers.  Maybe this prevented MD from actually seceding ( DC would have been in the middle of 2 Confederate states

· Necessary to conscript people into the army, prevented judges from setting people free

· Cong wasn’t in session at the time ( Lincoln didn’t make any attempt to do this

· When Cong reconvened, they ignored the suspension at first but they also didn’t put up a fuss

· 1863: validation of suspension of HC

· Famous showdown btw Cong and pres ( Merriman was accused of aiding rebels in MD.  Not enough evidence to convict him in civilian ct, so he was taken into military ct.  SC Justice Tawney went to issue a writ of HC.  Military refused to set him free, so Tawney wrote to Lincoln and said it was unlawful.  Lincoln ignored this.

· Important: Tawney wrote Dred Scott decision (Ct said blacks couldn’t be citizens of the US ( did this start Civil War?)

· Lincoln’s speech: do I have to obey one law and allow Union to go to pieces, or suspend HC and save the Union?  Invoked today to respond to civil libertarians.

· Issued Emancipation Proclamation

· Only applied to the southern states, and only those over which Union army didn’t have control

· No legal effect, also didn’t apply to border states (ie- MO, KY, MD)

· Persian Gulf War:
· Bush put troops in right after invasion

· Congress said defensive action is ok

· He said he was going in with an offensive action.  He went to the UN without going to Congress first

· Bush then asked Congress and they assented. 

· In case the district court said the issue wasn’t ripe.  This may have been an attempt for the courts to not look powerless b/c Bush was probably going to go to war anyway but still make a statement. 

· Was the Congressional authorization enough – Koh says that Congress knows what is going on and does not need to make a clear declaration.  The entire thing was very publicized.

War making resolution:

· Passed over Veto by Nixon

· Congress tried to tell the President that he can send troops if there is a declaration, a resolution or in a national emergency created by an attack on the U.S.

· The resolution has been completely ineffective

c. Executive Authority and the “War on Terror”

Ex parte Milligan, US 1866 (handout): use of military courts for civilians
· Facts: Military tribunals were used to try people who committed all kinds of basic crimes.  No question of whether this could be used in border states or in states where Union army had gained control.  But Milligan was in IN, which was at peace.  Milligan was in an anti-war group trying to overthrow the gov’t.  He was tried and convicted in military ct, but sought HC in circuit ct.  Got to SC b/c IN ct had to decide the question first of whether military commissions were lawful ( certified this question to the SC.  After that they would decide whether HC applied to Milligan.

· 1863 statute exceptions to suspension of HC: certain people if they met certain qualifications could not be held indefinitely.  Included some key facts in this case:

· Civilian

· State not involved in insurrection

· Holding: it’s a violation of DP to try a civilian in military ct when civilian cts are open for business.

· Ct’s rationale:

· Military commission can never be used when cts are open

· Cong can’t authorize military commissions under 5th Amend:

· Need to convene a grand jury

· Right to due process

· Ct says laws of war are totally beside the pt b/c they can’t apply to citizens of states that are not at war.

· Legitimacy of martial law ( suspension clause in Art I does not provide a general constitutional basis for martial law.  Framers were very clear that the only right you could suspend was right to HC, otherwise they would have listed them.

Ex parte Quirin, US 1942 (handout): upholds military commission

· Facts: Group of Nazi sympathizers caught on US soil (one was a citizen, 7 weren’t).  They crossed the Atlantic in submarines.  One went to NY, other went to FL.  When they got there, they changed out of military uniforms and put on civilian clothes.  Their purpose was to destroy military facilities and interrupt war efforts.  2 turned themselves in to the FBI, hard to convince them b/c there were very few spies that showed up in the US.  Big public outcry for their execution.  Roosevelt established a military commission to try them; all 8 were sentenced to death in a very secret trial.  SC then agreed to hear their habeas plea.  They wanted their const’l rights protected by jury trial.

· Ct’s rationale:
· How is this case different from Milligan?

· Association w/ the military arm of a gov’t are military belligerents w/in the definition of the Hague convention

· Why was FDR’s executive order OK?  There is Congressional authorization, therefore Ct doesn’t have to address pres’s authority

· Art 15 of USC ( sets up cts martial for violations of laws of war.

· Pres proclamation has invoked this authorization

· Cong’s power includes that of disciplining enemies of war

Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case), US 1952 (p. 336): presidential power to override Congress

· Facts: arose at the height of McCarthyism during the Korean War.  War efforts are bogged down, Truman wants to do something.  In April 1952, United Steel Workers announces its plan to engage in a nationwide strike.  Truman was really sympathetic to organized labor and didn’t want to seek an injunction under Taft-Hartley Act to order them not to strike.  He ordered Secretary of the Treasury to expropriate the steel mills.
· Ct’s reasoning:
· Justices are struggling w/ how US should best respond to demands of Cold War.  Split concerns:

· Strong central gov’t

· Fear of authoritarian tendencies

· Justice Black for the majority ( pres doesn’t have this power.  2 ways to get it:

· From Cong

· Other statutes don’t apply to this case

· Legislative history ( an amendment to Taft-Hartley Act was considered giving him the power, but it was rejected

· From the Const

· Steel seizure is a legislative act ( this is clearly under Cong’s authority

· He may have veto power but he can’t create legislation

· Commander-in-chief power doesn’t cover this

· Justice Vinson (dissent) ( pres needs this power

· Distinguishes steel from other things

· Believes emergency argument

· We have a history of presidents acting resolutely w/out Cong’s approval ( Cong can validate after pres acts

Guantanamo Naval Base ( holding place for enemy combatants

· Held by lease agreement btw US and Cuba

· US recognizes Cuban ultimate sovereignty

· Cuba recognizes US jurisdiction

· Civilians are not supposed to be tried in military tribunals ( it’s only for POWs.  US says detainees at GB are enemy combatants and therefore not in those categories.

· Geneva Convention ( they don’t wear uniforms or follow rules of war so they’re not POWs.

· Why enemy combatants?  So they can be detained and interrogated.  Also so it’s OK to treat them worse than POWs.
Rasul v. Bush, US 2004 (handout): gives Fed cts jurisdiction over POW habeas petitions

· Facts: Ps are 2 Australians and 12 Kuwaitis who have been held in GB.  Most others were released.  In 2002 they filed actions challenging the legality of their detention.

· Holding: Fed cts have jurisdiction.
· Ct’s reasoning:
· Significance of writ of HC ( important for reviewing legality of executive detention

· Eisentrager: fed ct didn’t have authority to issue writs of HC, but this case is different b/c:

· Nationals’ countries are not at war w/ US

· Detainees deny plotting against US

· No access afforded to a tribunal here

· US has exclusive jurisdiction and control over detainees’ location

Hamdi v. Rumsfeld, US 2004 (supp. p. 63-91): gives Fed cts power to decide whether or not to defer to gov’t’s determination that a POW is an enemy combatant (and therefore what process he is due)
· Facts: Hamdi was detained in battlefield of Afghanistan.  He is a US citizen, was seized and transferred to military.  Father filed habeas petition saying he was in Afghanistan to do relief work.  Taliban members are enemy combatants b/c US is at war

· Holding: Dist ct said affidavit was generic and based on hearsay, therefore it was not sufficient.  4th Circuit reversed and said this is all executive needed.  SC vacated and remanded.

· Ct’s reasoning:
· Authorization of detention question:

· Ct doesn’t reach the question of whether pres has plenary authority b/c statute gives pres complete plenary authority

· Ex parte Quirin ( there was a citizen held

· Souter says it’s very clear that detention is not permitted ( you need another statute that is equally clear to overturn this

· O’Connor’s fear is that war on terrorism is different b/c of both the geography and the time.  Problem of indefinite detention

· Laws of war ( generally detention ends until the end of the war

· What do we do when the war is so much different?  She leaves open the possibility that there could be a different result depending on what the war is like.

· What process is Hamdi due?

· O’Connor’s separation of powers argument ( risk of erroneous deprivation is very high.  This is a very different kind of war, which raises that risk from other types of wars.

· She decides that he didn’t get due process ( interrogation is not process
· Respect for DP requires some individual process

· Gov’t interests: fighting the war, maintaining security
· Dissent: Thomas says detention is authorized, but cts have no aptitude to determine who an enemy combatant is.  Exec has to abide by Const, but it should police itself.  He doesn’t define what this means.

Rumsfeld v. Padilla, 9th Circuit: restrains gov’t power to detain POWs (unless they are an enemy combatant)

· Facts: American citizen captured at O’Hare airport coming back from Pakistan.  He was unarmed and arrested.  Initially held as a witness for grand jury proceedings and then under an order stipulating that he was preparing to engage in terrorism.  Held in naval brig for 1.5 yrs w/out lawyer and being interrogated.

· US described factual basis in an affidavit ( he’s a convicted murderer who moved to Egypt and traveled w/ al Qaeda throughout Middle East, conspiring to detonate a bomb in the US

· Terrorist b/c of his connections to al Qaeda even though he’s not associated w/ the Taliban

· Most extreme position of the US out of these cases

· Ct’s reasoning:
· 2nd Circuit reversed appellate ct’s determination

· Has to defer to the declaration of war

· Ct says C in C power needs to be construed narrowly b/c this is w/in the domestic sphere

· Ex parte Quirin doesn’t apply b/c there is no reliance on Congressional approval of military action

· This type of detention is specifically forbidden by Non-Detention Act of 1971

· Repeals Detention Act (basis for Japanese internment)

· But ct says pres has power to detain enemy combatants

· Dissent: no power to detain even if Padilla was about to detonate the bomb

· After remanded, district ct decided that Padilla either had to be charged w/ a crime or released

Important question: are detainees enemy combatants???

Why has there been such a different reaction today to military code:

· WWII vs. war on terrorism

· Nature of the threat is substantially different

· Issues of race and nationality

· Japanese internment ( we look back on that now

· Separation of powers argument

· Military tribunals concentrate power in the executive branch
· Is this outside president’s role?
Bybee memo (handout): defines torture, gives pres lots of power

· Torture = intentional infliction of severe pain at the level of organ failure or death

· Enforcement of CAT may be barred in the context of war b/c of commander in chief power.
· Inherent authority of CIC to do whatever it takes to win a war

· Must avoid const’l problems

· P. 36: pres has unlimited power to do whatever is necessary

Stone (handout): we need to value both liberty and security

· Traditionally judges have played the role of protecting freedom in the US

· Cts can be trusted ( they have never allowed dissent in a way that compromised nat’l security
· Even assuming liberty and security are equal, the problems w/ them are not equal ( more people are willing to quash dissent than compromise security
· Value of liberty is underestimated

· Look at repeated tendencies throughout history
Part II: Equal Protection and the Emergence of Rights Discourse

· In this half of the course, we will explore the ins and outs of the Fourteenth Amendment and its guarantees of equal protection of the laws and due process of law.

· We will begin by studying the history surrounding the drafting of the Amendment.  We then will trace the history of “separate but equal,” its rejection by Brown v. Board of Education, and subsequent constitutional debates concerning race discrimination, including debates over school desegregation and affirmative action.

· We also will consider the application of the Fourteenth Amendment to discrimination based on sex and other classifications, such as sexual orientation, alienage, disability, and economic status.

· We then will study the emergence of substantive due process in the Lochner era and the development of a discourse of “fundamental rights” in cases such as Griswold v. Connecticut, Roe v. Wade, Planned Parenthood v. Casey, and Lawrence v. Texas.

· We will conclude with a reconsideration of judicial supremacy and the recent limits the Supreme Court has placed on Congress’ authority to pass legislation pursuant to section 5 of the Fourteenth Amendment.

A. Equal Protection I: Slavery and Reconstruction

1. Slavery and the Constitution

Slavery in the US:
· Agricultural

· Racial basis (not so in other societies necessarily)

· Indentured servitude: mainly voluntary but also kidnappings and prison sentences

· 4-5 years (6-7 for children)

· Looked much like slavery

· History:

· Indentured servants mainly before 1680s

· 1680-1750: lots of indentured servants released, population in the US grew

· Also a decline in indentured servants

· British achieving naval superiority, gained control of the slave trade (from Dutch and Portuguese)

· 10-11 million slaves brought across total from Africa

· At emancipation, there were 6 times the slaves that had been brought over (much faster growth than other countries)

· Slavery was legal in the northern colonies, but it assumed a much smaller importance b/c most of the north lacked commercial agriculture

· North/south divide became significant in the 1830s

· Which came first, racism or slavery?

· Doesn’t matter that much ( what we want to think about is how they interacted to create a certain set of social relationships
· Slavery in the drafting of the Const:
· Ct has traditionally invalidated laws that were meant to protect racial minorities

· Slavery was really important in 1789

· No mention of it in Const

· No discussion of abolishing it either

· 1787: 10% of NY population enslaved

· Const mentions of slavery:

· Art. 1, sec. 2: 3/5 clause

· Art. 1, sec. 9: Abolition clause (slave trade can’t be abolished for 20 years)

· Art. 4, sec. 2: Fugitive Slave clause

· Art. 1, sec. 8: federal aid to suppress slave rebellions

· Art. 1, sec. 9: Cong can’t tax cotton and tobacco

State v. Post: slavery is not abolished by the “free and equal” clause in state const
· Const’s statement has to be understood in the context of the time in which it was written

Frederick Douglass article (handout): calls for a textual interpretation of the Const

· Argues that Fugitive Slave Act can’t apply to slaves b/c they can’t make a contract.

· Const says “we the people,” no mention of any specific group of people (white, free, etc.)

· Framers didn’t put the word slavery into the Const

· Virtuous vs. wicked interpretation ( we have to be virtuous

Garrison article: calls for historical interpretation

Prigg v. PA, US 1842 (handout): Fed slave laws preempt state laws

· FSA is self-executing, it creates a right on the part of slaveholders

· FSA of 1793 was passed b/c someone had to get involved and Cong had the authority to regulate

Dred Scott v. Standford, US 1857 (p. 427): slaves are property and are not citizens, even in free states

· Facts: Dred Scott was in free states and taken to slave states.  Was he free b/c he was in a free state?

· Ct’s rationale:
· Why blacks can’t be citizens of the US ( it couldn’t be comprehended at the time the Const was written that they would be included

· No diversity jurisdiction b/c P was not a citizen

· If blacks are not citizens, they don’t get the protection of Art 4 ( entitlement to privileges/immunities of all states.  That means that northern blacks could not be discriminated against in the south

· Slaves are property b/c of FSC and Slave Trade Clause

2. Origins and Early Interpretations of the Fourteenth Amendment

	13th Amendment: “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”

14th Amendment: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws…”

15th Amendment: “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.”




Historical overview:
· Causes of the Civil War

· Sectional conflict as ideological conflict – the sections are the N and the S.  They had different ideological views.

· The S looked at slavery as being important, rejected the North’s materialism and wanted a cohesive social structure.  The North was against slavery.

· The Republican Party became the dominant party of the North.  R’s believed in free labor.

· The S saw economic stagnation (little development of cities, no new schools).  The North didn’t like the poor condition of poor whites in the South and their lack of innovation.

· The N thought that slaves were sucking the life out of the people in the south.

· The Western Expansion – The S wanted the people to decide and didn’t believe that the Constitution banned slavery.  The S thought that banning slavery in the S would be lead to banning slavery altogether.

· The Missouri Compromise succeeded for a generation as no new territories were added.

· The Kansas Nebraska Act repealed the Missiouri Compromise for these territories.  Neb. would be free and Kansas would be a slave state.  There was a massive amount of violence in Kansas because of it.

· The Fugitive Slave Laws

· Phases of Reconstruction 

· Presidential Period 1865-1867: Johnson issued 2 proclamations.  First, granted amnesty and returned property if they declared their allegiance and freed their slaves.  Second, appointed a governor for South Carolina and reconstituted itself.  Each state followed its model.  However, Johnson had no interest in protecting the rights of the freed slaves.

· Congressional Reconstruction: dissolved all the state legislature and imposed martial law and had the military supervise a new set of constitutional conferences and they were only admitted to the states if they ratified the 14th Amendment.

· Growing feeling that south had to fend for itself

· Black Codes
· No weapons

· No alcohol

· Limited ability to hold property

· What did “civil rights” mean?

· Most people didn’t think blacks should get the right to vote

· Many people wanted to ensure that segregation would survive

· Civil Rights Act of 1866 ( did Cong have the right to pass this?

· Important language that was proposed but not included: “Color blind:” No reference in 14th Amend of race ( deliberate rejection by Cong

The 14th Amendment:

· Components:

· Sec 1

· All persons born w/in US are citizens

· Overrules 1st holding of Dred Scott
· No state can make any laws that abridges rts of citizens of US

· State shall not deny anyone of life, liberty, or property w/out due process

· No state can deny any person equal protection of law

· Sec 2

· Equal representation

· Gives South increased representation (3/5 ( 1)

· Denial of rt to vote ( decrease in representation

· Power play by Repub party b/c blacks will vote for them

· Inserts the word “male” into the Const for the first time

· Injected a racial element into feminism

· Sec 3

· Excluded from state/fed office anyone who had been active in the Confederacy

· Sec 4

· Nullified Confederate war debt

· Protected Federal war debt
· Framers’ intent:
· Who is it meant to protect?

· Southern blacks as well as whites?

· Meant just to protect freed blacks from black codes?

· Rts at the time were thought to be divided into political, legal, and social rts

· Ct was not ready to think of const’l rights as protections against state gov’ts ( it only considered it for fed gov’t.

Strauder v. WV, US 1880 (p. 499): EPC protects a right to a jury empanelled w/out discrimination

· Facts: Strauder (black) convicted of murder of white man.  He claimed EPC was violated b/c blacks were excluded from jury.

· Ct’s reasoning: it denies blacks the right to be on a jury and makes them look like they are unqualified.  However, Strauder was the defendant and then they rule that he is being denied his right to a jury with blacks on it.

· Disconnect between the reasoning and the holding.

· Another idea of equality here – potential discriminatory results
· Excluding people from a jury has the potential to lead to discrim trial

Different theories as to what constitutes equality under EPC:

· Protection of blacks from unfriendly legislation in states (paternalistic)

· All rts that were protected for whites had to be protected for blacks as well (color blind)

· Difference: under 2nd theory, any discrim is unconst, even if it was meant to help blacks.  Under 1st theory, leg can treat blacks better or try to help them

· A law cannot have the purpose of returning blacks to inferior status (anti-subordination)

· A law cannot put a brand on blacks and stigmatize them ( slightly different from paternalistic b/c trying to help them can put a stigma on them

· A law cannot be a stimulant of racial prejudice (perpetuation of social attitudes)

· Law is like propaganda b/c it foments racial hatred

3. The Incorporation Controversy

Question: How much power should the judiciary have to incorporate the amendments and apply them to the states?
Barron v. Baltimore, US 1833 (p. 702): 5th Amend (takings clause) is not applicable to states

· Facts: Man’s wharf was destroyed and he wanted to use the takings clause

· Ct’s rationale: the states made their own constitutions.  The state constitutions would govern the states.

Twining v. New Jersey, US 1908 (p. 704): no fundamental DP right to not self-incriminate

· Ct looks at history and says only 4 states approved self-incrimination so it must not be a fundamental right.

· Looks for whether is “is a fundamental principle of liberty and justice which inheres in the very idea of free government…”

Palko v. CT, US 1937 (p. 704): State can appeal in criminal cases – doesn’t violate DP

· Needs to be part of a scheme of ordered liberty.  Having it taken away doesn’t shock the conscience.

Adamson v. CA, US 1947 (p. 705): prosecution’s comment on defendant’s failure to take the stand doesn’t violate DP

· Douglas’ dissent: total incorporation theory

· “Natural law” degrades the Const

· 14th Amend meant to incorporate Bill of Rts to states

· Look to principles of decency and fairness

· Criticizes ct in pushing its own judgment on what should apply and what shouldn’t

Duncan v. LA, US 1968 (p. 707): rt to jury trial (6th Amend) is applicable to states under DP

· Every state has a system that has juries so it must be fundamental

Murray v. Hoboken Land & Improvement Co., US 1856 (p. 703): you need to look at how the due process has been used in England, which precede the Constitution

· Const’l reasoning doesn’t just come from the text ( we also have to use historical sources

Slaughter-House Cases, US 1873 (p. 693): establishes heightened scrutiny for race discrimination

· Facts: belief that slaughtering should all take place in one area, downriver of city, for health/aesthetic reasons.  Butchers claim that restriction by state of LA was an infringement on their const’l rts by the monopoly.

· Ct’s rationale:

· EPC was meant to apply to rts of black slaves ( that argument holds no weight.

· Rational basis standard: applies in most cases.  Heightened scrutiny for race.

· Privileges and immunities claim:

· Citizenship: Ct makes distinction btw citizens of the US and citizens of the states (2 types of citizenship)

· Art. 4, sec. 2 didn’t create the rights ( it just said that if a state created rts, it can’t prevent other citizens w/in the state from enjoying the rts (just a nondiscrim provision). 

· No mention of contract/property/free speech/assembly

· This decision took the power out of P & I

· It doesn’t protect anything that anyone at the time thought was important

· Historical consensus: framers meant P & I to be the centerpiece of the 14th Amend ( they assumed that it would protect all individual rts from interference of the states

· Civil War showed that states, like fed gov’t, could not be trusted to protect citizens’ rts

· Uncertain which rts were meant to be included in P & I

4. The Fourteenth Amendment and the Problem of State Action

The Civil Rights Cases, US 1883 (p. 1502): Civil Rights Act is held unconstitutional

· Facts: challenge to CRA re: private interactions btw individuals.  Can they discriminate in hotels/restaurants?

· Ct’s rationale:

· Doesn’t fall under 13th Amend b/c discrim =! Slavery
· Reflects a pre-Civil War understanding of the states as the primary protector of civil rts

· But it recognizes that states sometimes do violate indiv rts, and when they do, Cong should be able to step in (even against private race discrim)

· Comes very close to saying people have a rt not to be privately discrim against, but states have to have the first chance at dealing w/ this
Deshaney v. Winnebago Co. Dept. of Social Services, US 1989 (p. 1507): state omission is not a state action 

· Facts: father physically abused kid who was given in custody.  County officials were aware and tried to intervene, but they refused to remove Joshua.  Father beats Joshua into a coma and he emerges mentally retarded and has to live in a home.  Mother sues county for violating Joshua’s due process rts. 

· Ct’s rationale:
· Problem: you need at least some limits so state is not held responsible for every private action.

· System w/ child protective services is that state is the only entity that can intervene

· Practical problems w/ holding states accountable (Rehnquist’s concern)

· Ct looks for “nearest affirmative conduct” ( not omissions

· Here, none of the actions were unconst’l

· All omissions can be explained in an innocuous way

Shelley v. Kraemer, US 1948 (p. 1518): court enforcement of racially restrictive covenants can be state action

· Facts: Is a racially restrictive covenant a violation of EP?  Neighbors contract w/ one another to not sell to nonwhites.
· Ct’s rationale:
· RRCs alone are not violative of EPC b/c they’re agreements btw private parties operating under mutual consent.

· B/c cts would enforce covenants either way (against whites or blacks), it’s argued that they’re not discrim.  But SC rejects that saying that there was no instance of them being enforced against whites.
	Modern conception of state action:

· 13th Amend exclusively protects against state action

· Private race discrim is not a const’l problem

· Certain limits:

· Freedom of association

· Due process rt of privacy

· Hurley case: Irish St. Pat’s Day org has a rt to exclude gay/lesbian marchers

· Ct said org had some 1st Amend rts that could not be regulated by MA

· Boy Scout case: scoutmaster kicked out for being gay

· SC said public accommodations statute could not extend this far

· Conclusion: law can’t apply to Boy Scouts b/c it’s an infringement upon their rts of free association




B. Equal Protection II: From Plessy to Brown
1. Separate but Equal

Historical background:
· Compromise of 1877 is when Dems gave up support of Tilden in exchange for end of Reconstruction.  Included withdrawal of northern troops from south.  Freed slaves would become subject to state authority instead of fed protection.

· Beginning of ideology of white supremacy.  Labor was becoming a significant political force.  Will poor blacks align w/ poor blacks or rich whites?  Rich whites sold “white supremacy” to achieve the goal of making them think in racial instead of econ terms.  Also efforts to completely disenfranchise blacks ( states rewrote their consts in order to adopt provisions that excluded blacks.

· SC contributed to this development w/ a number of important decisions gutting civil rts laws:

· US v. Crookshank: narrow construction of limitations on lynching

· US v. Harris: narrow construction of 1871 act (lynching)

· Giles v. Harris: upheld literacy tests as a qualification for voting

· 3 major characteristics of Plessy era:

· End of Reconstruction (end of fed obligation to protect blacks)

· Emergence of ideology of white supremacy

· Ct that’s unwilling to enforce Cong’s protective statutes or overturn states’ self-created caste system statutes

Plessy v. Ferguson, US 1896 (p. 437): separate but equal statute is upheld (and state can decide who is black/white)

· Facts: Plessy argues that separate but equal is a violation of EPC of 14th Amend.  Also argued that he was 7/8 white so he should be able to self-identify as white, therefore state was interfering w/ his const’l property right to being white.

· Ct’s rationale:

· Won’t interfere w/ state decisions
· Brown is resistant to Plessy’s demand for complete revamping of social relations btw blacks and whites

· He thinks it’s problematic b/c it’s not w/in the Ct’s power

· There might be a political obligation to treat blacks equally, but the state can’t interfere in the social domain

· Problem here is that there is a social interference here on the train cars ( why doesn’t 14th Amend apply according to Ct?

· Police power argument

· Reflection of social attitudes

· Harlan’s dissent ( law actually creates racial prejudices

· Law is meant to protect individuals regardless of race/social situations

· Anti-caste interpretation of 14th Amend ( any law that creates a set of 2nd class citizens is in violation

· Challenges private distinction

· Plessy gave the Ct’s blessing to Jim Crow rules in the south ( everything was segregated

· Not controversial at the time

· Exceptions to Plessy:
· McCabe v. Atchinson – RR could remain segregated but had to provide cars for both

· McCannon v. Whorley – Blacks excluded from moving into the neighborhood were denied altogether the right to use, etc. their property.
2. Brown v. Board of Education
Separate but equal:

· Sweatt

· Point 1 – equality is about non-tangible factors too like prestige

· Point 2 – ones legal education is deficient if they don’t meet the people they would meet in law school

· McLaurin v. OK – student was admitted to the state institution but had to be separate.  The court said this was a violation because segregation keeps one from integrating with peers.

· So what was the issue in Brown?  What is different?

· Having to do with grad schools only has a lower impact.

· There’s a strong feeling that it’s more coercive to force children to commingle
· If you have communities that are already segregated, requirement is going to require some form of state intrusion, like bussing.  Grad schools are pulling people from geographically disparate areas.

· Local government is affected – closer to home

Brown v. Board of Education aka Brown I, US 1954 (p. 446): overturns “separate but equal” and requires integration
· Facts: Ps were denied admission to schools attended by white children under laws requiring or permitting segregation based on race.  Ps challenged the law but were denied relief under the separate but equal doctrine.    This segregation was alleged to deprive the Ps of equal protection of the laws under the 14th amendment. 

· Holding: children can’t be segregated in essentially “equal” public schools based solely on the basis of race

· Ct’s rationale:
· Original intent was inconclusive – no one really knows the intent of the framers.
· The circumstances surrounding adoption of the 14th amendment are not determinative, especially here where public education, which barely existed then, is an issue.  The effect of segregation on public education in its current setting is therefore determinative.  

· Stigmatic harm
· Black and white schools are substantially “equal” in tangible factors, there yet exists an invidious effect when black and white children are segregated.  Namely segregation creates a feeling of inferiority, which may significantly affect a child’s motivation to learn.

· Separate educational facilities are therefore inherently unequal, and their maintenance by government authority denies equal protection of the law.

· Retards students’ educational development

· Today, education is perhaps the most important function of state and local governments

· The social science point – FN 11 in the opinion.  Supposedly this was just an afterthought, but has generated almost as much commentary as any single opinion of the court.  Some of it was reputable.  

· What did Brown actually accomplish?

· Significance of Brown:

· It’s the beginning of the idea that the court is going to stand in as a counter majoritarian force

· It’s taking responsibility for social problems that the political branches weren’t taking care of.

Bolling v. Sharpe, US 1954 (p. 449): school segregation in DC is unconstitutional

· Unjustifiable as to be violative of DPC
· If states can’t discriminate why should the federal government be allowed to
· Decided on same day as Brown
Black article – separation’s purpose is to keep blacks inferior

· Brown was correctly decided b/c 14th Amendment says discrim is unlawful.

· Southern segregation laws are clearly unfriendly legislation meant to subjugate blacks

· The system is set up w/ the purpose of keeping them inferior ( can’t be taken seriously as promoting equality

Bell opinion – separate =! unequal

· The focus should have been on educational quality.  We were misguided in thinking that desegregation would answer this.  We would have been better off organizing parents and communities.  Quality question was more important and should have been litigated.

· Inherently demeaning that separate IS inherently unequal.  Hurtful assumption that you have to be with whites to learn.

Klarman article – historical context

· WWII

· Returning soldiers thought they deserved to vote

· Revulsion w/ fascism ( Hitler gave racism a bad name

· Ideological resistance to fascism also affected other civil liberties
· Desire to keep a distance from the gov’t

· Cold War

· US wanted to stop communism from taking over the 3rd World

· Substantial int’l relations problem for the US that there was segregation

· Eisenhower cited int’l opposition when sending troops to Little Rock

· Migration 1910-1960 of blacks to the north

· Transition of southern economy from agricultural to industrial

· Investment imperative changed race relations

· Brown:

· It crystallized southern opposition

· Destroyed southern moderation and pushed it towards violence ( led to a revulsion nationwide towards what was happening in the south

· These led to CRA and voting act

3. Post-Brown School Desegregation

What happened after Brown:

· Southern resistance and manifesto

· Congresspeople signed to say to ignore Brown

· Economic/physical retaliation against civil rights agitators and moderate whites

· Rioting in response to desegregation orders

· Most prominent ( Little Rock

· “All deliberate speed” standard (Brown II)

· Seems to say that south can resist deseg as long as it drags its feet

· One ct said Brown II didn’t require deseg ( just that gov’t couldn’t promote seg

· Brown II also criticized by liberals

· Sacrifices const’l rts of black schoolchildren

· Makes Brown seem hollow

· Freedom of choice plans

· Token integration by 1960, at least in the upper south

· Most schools adopted “freedom of choice” plans

· Only 1-2% of black children attended integrated schools
· Change in national political climate ( nothing really going on in the cts
· Civil rts movement and nonviolent resistance (MLK)

· CRA of 1964, VRA of 1965 ( most important pieces of legislation for desegregation

· Atty gen given rt to bring lawsuits against schools

· Title VI gives the rt to cut off fed funds to seg schools

· 1964-1966: 2% to 12%, 1968: 30%

Griffin v. County School Board, US 1964 (p. 458): closing schools is unconst if the intention is just to keep black students out of school w/ white students

Green v. County School Board, US 1968 (p. 459): “freedom of choice” plans are unconst

· Ct had lost patience w/ southern foot dragging and wants deseg now.
· “Free choice” only in theory

· Whites never chose to be w/ blacks

· Black parents were retaliated against

· Admin hurdles for blacks

· Couldn’t this be justified under Brown?

· Has stigma disappeared?

· Ct focuses on adequacy of attempt ( deseg has not actually occurred

Swann v. Charlotte-Mecklenburg Board of Education, US 1971 (p. 460): de jure segregation is prohibited

· Facts: black population was in the center; white population was on the outskirts.  Now they will be cut up into a pie, says district.  First case involving a city.  What can ct do about city housing patterns?  Is gerrymandering ok?

· Ct’s rationale:

· Busing is OK

· 2 types of segregation:

· De jure (by law)

· De facto (by circumstance)

· Only de jure segregation is prohibited by law, but if there is de facto segregation, it is assumed that it is a product of past de jure segregation if it was de jure before

· Decision no longer based on law, but on a law that existed in the past

· There is an affirmative obligation to desegregate if there was segregation in the past

By the early 70s, southern schools were mostly integrated

· Schools in north and west weren’t

· At this point, people decided that de facto segregation should be attacked in the north and west as well.

Keyes v. School District No. 1, US 1973 (p. 461): de jure segregation is prohibited in all states

· Facts: Denver had never maintained seg but it had manipulated certain schools to make sure they stayed white in certain areas.

· Ct’s rationale:

· Dist was obviously acting to promote seg.

· Remedying seg is required b/c of seg housing patterns/private choices

· New presumption: de jure seg in one area of a dist = de jure seg in the entire dist

· Powell’s concurrence:

· He attacks de jure/de facto distinction.  He says there should be an inherent requirement to desegregate regardless of distinction.
· Also thought busing was expensive/time consuming/limited parental involvement

· Wanted north to be subject to the same fed authority as the south

· This case did several things:

· Put several northern cities in the same boat as the south
· Political support for busing plummeted ( 1972 education amendments

· Stopped busing practices
· By 1980s, most Americans were against busing
Milliken v. Bradley, US 1974 (p. 466): busing btw districts is unconst if there is no interdist problem

· Facts: many white people leaving city for suburbs, Detroit became largely black and poor and surrounded by affluent suburbs.  Dist ct found de jure segregation.  But busing won’t work b/c there are not enough white people in Detroit ( students must be bused from suburbs.

· Marshall’s dissent: accuses Ct of sacrificing important principles b/c of public pressure
· New remedy: plan that requires educational reform.  Ct is moving into the realm of requiring improvements in the quality of education
MO v. Jenkins, US 1990 (p. 467): spending can’t be ordered to remedy educational disadvantage

· Facts: white enrollment in Kansas City schools is very low.  City decides to order drastically increased funding for city’s schools.  Plan involves turning every school into a magnet school in order to attract white students.

· Ct’s rationale:
· Ct today is no longer willing to permit seg to be remedied just on the theory that it’s traceable to de jure seg

· Ct seems to have concluded that fed cts have been running public schools for too long ( it’s time to turn them back to local control

· Once a dist has been declared unitary, return to seg is ok as long as it results from housing patterns and personal choices

· In some ways, we’re back where we started

· Maybe this case stands for the principle that segregation is not inherently unequal
· Dissent: Maybe there is a const rt to integration
C. Equal Protection III: Strict Scrutiny and Race

	3-tiered scrutiny review:

· Rational basis review ( even if a piece of legislation treats different groups differently, usually rational basis applies.  You have to show that the legislation is reasonably related to a legitimate state interest
· Intermediate scrutiny ( substantially related to an important state interest
· Usually used for gender classifications

· Strict scrutiny ( Narrowly tailored to a compelling state interest
· Used for racial classifications




1. Setting the Stage: Rational Basis Review

NYC Transit Authority v. Beazer, US 1979 (p. 475): drug user exclusion must only apply to certain jobs that they can’t do (not all)

· Facts: NYCTA refused to hire anyone that used any kind of drugs, including methadone (used to treat heroin addictions).  Methadone users argued that this was an irrational classification.  Record showed that methadone was successful in treating heroin and that users after 1 year were able to work.

· Ct’s rationale:

· Policy rationale ( safety/efficiency is a reasonable purpose
· It’s ok for them to make an unwise policy judgment ( Ct won’t second guess it

· Dissent’s argument: policy choice seems irrational and not reasonably related to state interest b/c it is both overinclusive and underinclusive.

· Over: Many methadone users are completely safe workers

· Under: Lots of other kinds of people pose the same risks

· But few laws are perfectly rational in this sense

· Ct will accept a lot of over/underinclusiveness

Railway Express Agency v. NY, US 1949 (p. 484): underinclusiveness is not a big concern

· Facts: ads on trucks, people argued that there was gross underinclusion ( why is an ad on a truck more distracting than on other vehicles?

· Holding: legislature can act step by step and tackle problems one piece at a time

· Ct’s rationale:

· You can go to the political process to fix the problem
· EPC generally not concerned w/ underinclusiveness
Williamson v. Lee Optical, US 1955 (p. 485): no invidious discrimination in eyeglass statute so it’s not unconst

· Facts: only an optometrist/ophthalmologist can put lenses into frames w/out a prescription, but statute excludes ready-to-wear.

· Ct’s rationale:
· Different evils may have to be treated w/ different remedies
· Leg needs to be able to experiment
Concern in all of these cases is w/ fit ( is there a good fit btw the means and the ends?
City of Cleburne v. Cleburne Living Center, US 1985 (p. 488): mentally retarded are not a suspect class

· Facts: permit was needed for mentally retarded home but not for other groups (fraternity houses, elderly homes, etc.).

· Ct’s rationale:
· Permit still denied b/c the basis of the decision was prejudicial

· Mentally retarded are just like opticians in Lee Optical
· There could be a public policy concern

· Schoolchildren taunting residents of mentally retarded facility

· Flood plain could be a danger

· Ct is using heightened scrutiny even though they say they are using rational basis

	Rational basis recap:

· Basically Ct will give a rubber stamp to anything passed by leg

· Only if Ct isn’t prepared to go completely in the direction of declaring a class suspect will there be rational basis w/ teeth




Sunstein article: criticism of rational basis ( it allows legislatures to do whatever they want.

2. Historical Development of Strict Scrutiny

Hirabayashi ( precursor to Korematsu (involving curfews)

Korematsu v. US, 1944 (p. 501): discrim is OK if there is an important gov’t need (as defined by military)

· Facts: Japanese were then ordered to internment camps along the west coast for approx 3 years.  Korematsu refuses to leave and he is convicted of a fed crime.  Ct upholds the conviction.

· Ct’s rationale:
· Announcement of strict scrutiny ( need a pressing public necessity
· But this looks a lot like rationality review b/c Ct just assumes that Japanese were a security risk and had to be excluded

· Ct accepts a massively over and underinclusive rationale

· No proof that there were many disloyal Japanese

· Italians and Germans weren’t included

· The idea of fit is pretty bad in this case

· Ct just accepted gov’t’s justification of national security

· Jackson’s dissent:

· Ct’s validation of military policy is validation for all time of a policy which is like a loaded gun

· 2 things to notice:

· Beginning of development of equal protection scrutiny and strict scrutiny re: race

· Willingness to validate race discrim

· One of the worst cases in the history of the Ct ( historical response is to reject the holding here

· Korematsu now stands for the principle that race discrim must be subject to strict scrutiny

Palmore v. Sidoti ( no racial discrim allowed in child custody placement (even if there is harm to the child)

	Strict scrutiny recap:

· Requirement of fit ( narrow tailoring

· Has both ends and means prongs

· Ends must be a “compelling state interest”

· Means must be “narrowly tailored”




Why should race receive strict scrutiny?

· Historical prejudice

· Race is an irrational grounds for prejudice

· Distinctions among races in general are problematic (moral/justice concern)

· Race is an arbitrary characteristic

· Race is an immutable characteristic

· Purpose of 14th Amend ( aimed at race (very originalist reading)

· Should other groups be included?

US v. Carolene Products, 1938: Footnote 4 is the basis of the process school of legal thought (discrim in process is the only thing Ct should concern itself w/)

· 1st par:

· Ct will still make value judgments even though it says it won’t

· Process theory ( heightened scrutiny of laws that block political processes in a way that would keep legislation in the interest of the public from being passed.  Ct should remove the blockages.  Examples:

· Voting

· Freedom of speech

· 3rd par:

· Ct should be able to strike down laws that have excluded particular groups

· “Prejudice against discrete and insular minorities may seriously curtail the political process”
· What does “discrete and insular” mean?

· Ct is trying to create a neutral principle here

· Discrete = easily identifiable (you can see by looking at)

· Race

· Religion

· Insular = interact w/ each other in heightened ways, forming a community

· Why do those groups need to be protected?

· They are easily and immediately identifiable
· Ackerman’s argument ( they don’t need protection and they can act together easily b/c they are already together.  There are other groups that have even less protection.

· Looks to modern political science and finds organizational advantages for insular minorities

· Discrete groups are more likely to override “free-rider” problem b/c of peer pressure

· Members of discrete groups can’t exit the group so they don’t have to fight that problem

· He doesn’t want to abandon protecting racial minorities, but he thinks we are limited by the Carolene construction

3. Discriminatory Intent v. Discriminatory Effects

Should we care more about process or results?

· Process view ( EP concern requires that we only care whether legislative process is taking race into acct.  If the process is pure, it’s not the Ct’s business what the result is.
· Results view ( Ct has to protect certain vulnerable groups, regardless of state’s intent in creating statute.
Loving v. VA, US 1967 (p. 533): antimiscegenation laws have a discrim purpose and must be struck down

· Facts: VA law bans interracial marriage.  Ct seems to be mainly concerned w/ the fact that the statute is race-focused.  Disparate impact is of less concern.  Discrim purpose but not effect.

· Ct’s rationale:

· Ct is not really concerned w/ the fact that the effect is the same on all races.

· Ct recognizes that the statute is an attempt to maintain white supremacy.

Palmer v. Thompson (p. 522): discrim law (swimming pools closed) is upheld if intent is too difficult for the ct to decipher

Washington v. Davis, US 1976 (p. 514): disparate racial impact is OK if there is no discrim intent (police tests)

· Facts: police officers are given tests before they are hired.  Black applicants did much worse on the tests than whites.  Black Ps claimed that the effect was discrim and therefore unconst.

· Ct’s rationale:
· Disparate impact is not enough to trigger strict scrutiny

· Interpretation of past cases:

· Strauder ( jury doesn’t have to include both races in order to meet EP standard, there just can’t be discrim.

· Wright ( there was a racially discrim purpose in creating school zones.

· Discrim purpose doesn’t have to be on the face of the statute.

· Purpose requirement ( legislature is not responsible for existing disadvantage that may have caused the disparate impact.  But a statute can’t make a race worse off.

Yick Wo v. Hopkins, US 1886 (p. 519): disparate impact not OK if there is discrim intent

· Facts: ordinance said that laundry owners had to be in brick bldgs.  Exceptions were given to whites but not to Chinese.

· Ct’s rationale: there is invidious intent ( denial of permits unconst.

Gomillion v. Lightfoot, US 1960 (p. 521): voting is a DP right

· Facts: city was gerrymandering voting districts to prevent blacks from voting.

· Ct’s rationale: statute infringes on blacks’ rts by disenfranchising them.

Personnel Administrator of MA v. Feeney, US 1977 (p. 528): Congress can pass laws w/ disparate impact

· Facts: veterans who qualified for service positions were considered before non-veterans ( this had a disp impact on women.

· Ct’s rationale: Fed gov’

Village of Arlington Heights v. Metropolitan Housing Development Corp., US 1977 (p. 523): disparate impact alone is non-determinative ( discrim must be a motivating factor

· Facts: village was denied a permit for low-income housing, which would have been inhabited by minorities.

· Ct’s rationale: You need to compare across cases and also look at leg history.

McCleskey v. Kemp, US 1987 (p. 523): discrim effect is not enough to show discrim intent

· Facts: black man uses Baldus study to show that blacks killing whites are much more likely to get DP than other groups.

· Ct’s rationale:
· Individual decisionmaker must be discrim (not group)

· It’s impossible to decipher a jury’s intentions

· State maintains its capital sentencing scheme despite disparate impact ( no EP issue.  You would have to show that they maintained it BECAUSE of disp impact.

· Dissent:

· We may not know every aspect of a jury’s decision, but that should not paralyze us in the face of the info that we do have

· Slippery slope fear is a fear of too much justice ( but this is what judiciary should be doing (enforcing fairness)

Current state of race consciousness in gov’t:

· Basically you are not supposed to consider race at all

· All Ct seems to care about is whether there is race-consciousness that seems immediately obvious in the statute

· Anti-classification rule prevents states from substantively dealing w/ racism

4. Affirmative Action

Current debate:

· Is race-consciousness permissible to help minorities?

· Should minorities be treated the same as other racial classifications?

· Debate seems to point towards color-consciousness as permissible under 14th Amend

· Process theory (Carolene Products) ( how would this resolve the problem?

· Is a statute benefiting racial minorities allowed under this theory?

· No ( pt of process theory is to give those groups access to the political process

· View that AA harms minorities ( Justice Thomas says it’s a racially paternalistic policy that perpetuates stereotypes of inferiority

· It’s worse to perpetuate race-based thinking

· We want to have a society where nobody thinks about race

Regents of the University of CA v. Bakke, US 1978 (p. 553): affirmative action quota system found unconstitutional

· Facts: Bakke challenged the admissions policy of UC Davis med school.  16/100 seats were reserved for racial/ethnic minorities.

· Ct’s rationale:
· Brennan/Marshall/White/Blackmun (dissent):

· Wanted to apply intermediate scrutiny to plans to help minorities

· Classification should be upheld if it was reasonably related to a legit gov’t interest and did not stigmatize a group

· Gov’t interest ( making up for past societal discrim against minorities

· Burger/Stewart/Rehnquist/Stevens

· Wanted to strike down program under Title VI of 1964 CRA

· Prohibits discrim w/in any program receiving fed funds

· They thought it was also unconst

· Powell ( swing vote to strike down the policy

· Doesn’t want to prohibit all forms of AA in the future though

· 3 steps to determine if race-based decisionmaking is OK:

· Declares that all benign racial classifications are subject to strict scrutiny
· We can’t just assume that racial classifications are benign ( need strict scrutiny

· But if you care about subordination/disadvantage, maybe intermediate scrutiny is enough

· Need a compelling state interest.  Here:

· Remedy societal discrim

· Specific findings that the state actor has a history of discrim w/in the system

· Attainment of a diverse student body

· Narrow tailoring needed

· You can’t use quotas to attain narrow tailoring

· Even if you can’t have racial quotas, you can use race as a plus factor

· Example: Harvard admission plan

· Is there any logic in prohibiting quotas?

· Quotas constrain the decisionmaker

· Makes it impossible to adjust who you admit

· Social value in people not thinking that less qualified people are getting in at the expense of more qualified people

· Another example of exalting form over substance

· Bottom line ( AA in higher education is OK as long as it’s not done w/ rigid quotas

· Big victory b/c it’s easy for private schools to adopt a Harvard-style program

· It’s harder for public schools that may not have the resources to adopt such a program as easily

· Only Powell is arguing for the diversity side (Brennan, etc. is arguing for remedying societal discrim)

City of Richmond v. J.A. Croson Co., US 1989 (p. 557): affirmative action is only allowed to remedy past wrongs

· Facts: city set-aside program allowed certain percentage of contracts to be held for minorities.  Modeled on fed program.   Required 30% of work to go to minorities.  The networks that were active in opposing the plan had no minority members.

· Ct’s rationale:

· O’Connor draws a distinction btw federal and state law.  14th Amend speaks to states through sec 1 ( it’s a constraint on the states, not a grant of authority (like sec 5).

· She says the only way the city can remedy discrim via AA is if it shows the city itself had been a participant in a system of racial exclusion.  It has to be remedying what it has done.
· Why do we have to adopt strict scrutiny?

· Classifications based on race carry a danger of stigmatic harm

· They have to be reserved for clear remedial settings

· Race-consciousness is a socially pernicious practice and it can only be used in extremely limited circumstances

· Under colorblind view, we should get to a pt where race is not a part of American life

· Ct must require states to narrowly tailor their policies

· Evidence of past discrim ( all of it is wanting

· Generalized assertion of discrim in the industry is not enough

· City is only speculating on discrim in the city

· No evidence of any discrim against any of the other groups ( insufficient tailoring

· Touchstone of narrow tailoring analysis (part IV):

· City has to demonstrate that it has tried other race-neutral means of attaining its objective

· The only justifiable reason for employing AA is to remedy past discrim

Adarand Constructors, Inc. v. Pena, US 1995 (p. 574): fed gov’t is held to same standard of scrutiny regarding race classifications

· Facts: Federal government had policy of giving subsidy to contractors who gave subcontracts to minority owned businesses—they used the language “disadvantaged” though.  However, they did explicitly state that minority owned businesses qualified.  This is challenged by a company that supplied the lowest bid, but lost out.

· Stevens: a federal program reflects the will of the entire nation—so this could justify different levels of scrutiny. Court rejects this.

· Scalia:
· Finds a flaw in the court’s requirement that direct discrimination be shown

· Questions why white people who did not participate in discrimination should pay for the mistakes of those who did?

Two questions after these cases:
(1) What is a compelling state interest?

-These cases seem to say that only remedying identified past discrimination is justified.


-This is easy to control and limiting, which is seen as an advantage because when the 

problem is remedied then the classifications should end.

(2) How can the programs be narrowly tailored?

Grutter and Gratz v. Bollinger, US 2003 (supp p. 109): affirmative action is OK as long as it is not a quota system

· Facts: law school admissions: underrepresented minority status was considered a bonus but all parts of the app were considered in determining who to admit.  Desire for a “critical mass” of underrep groups (no percentage or certain number desired).  In college plan, you get a certain number of pts for your race.

· Holding: law school approach is OK, college approach is not.

· Ct’s rationale:

· Different perspectives in the classroom ( that was the diversity interest prior to 2003.

· Here, Ct’s conception of diversity is that minorities are needed in the business world and law school cultivates leaders.

· Trying to promote fairness as compensation for past acts?

· This problem could go on forever ( can we find other ways to achieve this interest?  Ct says 25 years.

· Narrow tailoring ( college’s plan is actually more narrowly tailored, so why does Ct reject it?

· Problem w/ moving away from objective values ( people begin to question validity of methods.

D. Equal Protection IV: Extending the Paradigm to Other Classifications

1. Gender Classifications

Arguments for heightened gender scrutiny:

· From process theory: look at institutions outside of the political process
· Men are still the gatekeepers to running for political office

· Limitations --> just b/c the process is open doesn’t mean you will get equal or fair results

· Analogize to race

· It’s a completely arbitrary physical characteristic

· Problem: there are actual physical differences btw men and women that are not so btw races that could be valid reasons to distinguish

· No consensus as to whether gender is irrelevant

· Problem: the nature of the discrimination is different

· General moral consensus that gender equality is an important goal

Bradwell v. IL, US 1873 (p. 596): women were timid and delicate and needed to be protected and kept in the home

Reed v. Reed, US 1971 (p. 598): no rational basis for gender discrim re: testator

· Facts: first time gender classification was dealt w/ under EPC.  ID statute provided that, were someone to die in testate, then testator position would go in hierarchy (parents, children, etc.) and men would be preferred.

· Ct’s rationale: statute was based on the stereotype that men had better business sense.

Frontiero v. Richardson, US 1973 (p. 598): intermediate scrutiny introduced

· Facts: women, but not men, in military have to prove spouses are dependent in order to get benefits for them.

· Ct’s rationale:
· This is based on a stereotype

· This is the first time intermediate scrutiny was introduced.

· Must be “substantially related to an important gov’t interest”

· In practice, some laws based on gender get passed and some get struck down

· Ct wanted to allow some variation in outcome

· What matters here is that the law reinforces the man as breadwinner and woman as homemaker stereotype and advantages those households that are that way and perpetuates stereotypes

MS Nursing School v. Hogan: discrim of men not allowed either (enforced gender roles)

Craig v. Boren, US 1976 (p. 602): perpetuation of gender stereotypes via statute is unconst

· Facts: OK statute requires drinking age of 21 for men and 18 for women, reasoning that 10 times as many men 18-20 get arrested as women for drunk driving.
· Holding: Statute is unconst b/c of the use of the statistics.

· Ct’s rationale:

· Ct assumes that preventing drunk driving is a rational state interest

· Problems w/ statistics:

· Overinclusive

· Doesn’t impose restriction on any other types of alcohol ( only applies to low-alcohol beer

· Strict gender blindness is driving the decision here

· Ct only cares about whether there is a perpetuation of gender roles, not whether there is an improvement or disadvantage to women

· This was a litigation strategy to dismantle stereotypes ( take cases that involve disadvantage to men

Califano v. Goldfarb, US 1977 (p. 627): AA to compensate women for past harm is OK

· Facts: women get SS benefits no matter what, men only get it if prior to her death they were getting at least half their support from her.

Michael M. v. Sonoma County Superior Ct, US 1981 (p. 621): disparate treatment OK when there is a deterrent purpose

· Facts: statutory rape definition only for men having sex w/ girls under 18, not women w/ boys.

· Ct’s rationale: Women have a natural incentive to not engage in sex before 19 (fear of pregnancy) but men are not deterred by that.
US v. VA, US 1996 (p. 611): state funding of all-male institution is unconst

· Facts: VMI only lets in men and has a different program (VWIL) for women.

· Ct’s rationale:

· Not remedied by VWIL

· Need an exceedingly significant justification for gender distinctions

· O’Connor says there are some differences btw men and women and are cause for celebration
· VMI’s distinction is based on a stereotype
Miller v. Albright: disparate impact is OK if it serves a legit gov’t purpose

· Facts: Male children born out of wedlock are US citizens if mothers are, but if fathers are they have to prove paternity.

· Ct’s rationale:
· Serves the purpose that people actually share a blood relationship to an American citizen

· Stevens: Statute rewards women

· Breyer’s dissent:

· Promotes the stereotype that men have to work harder to develop ties to children

· Burden disproportionately falls on men if they are the caretaker

· Ct seems to be less committed to the goal of gender blindness

· Justices are deciding which classifications are natural and which are stereotypical

2. Sexual Orientation

Arguments for heightened scrutiny for sexual orientation classifications:

· It’s an immutable characteristic

· Historical discrim

· Problem: it doesn’t meet Carolene Products’ “discrete and insular minority” formulation

Bowers v. Hardwick, US 1986: state criminal sodomy statute is OK

Romer v. Evans, US 1996 (p. 638): state amendment prohibiting discrim claims from homosexuals is a violation of EPC
· Kennedy rejects state’s claim that all amend does is say homosexuals aren’t entitled to special rts.

· Prohibition on arbitrary distinctions

· It’s legit to add classes that aren’t suspect classes

· Amend was too broad to reflect anything but animus

· Scalia’s dissent:

· Bowers upheld the rt to discriminate about homosexuals

· General laws still protect both gays and non-gays

· Decision foreshadows heightened review of sexual orientation

· In Lawrence case, O’Connor takes the view that there should be heightened review

· Given O’Connor’s rationale for striking down sodomy statute in Lawrence, can you continue to allow moral values expressed through legislation?

· Is it the purpose of legislation to express moral disapproval?

Lawrence v. Texas, US 2003: there is an EPC rt to same-sex sodomy (overturns Bowers)

· Kennedy says in Hardwick, ct did not appreciate the extent of the liberty at stake.

· He says White got his history wrong in Hardwick ( restrictions against just homosexual sodomy are new, and the last half century of the country has showed an emerging awareness of the importance of sexuality.

· Lots of states have repealed their laws

· Sexuality is part of intimate romantic bonds ( people can’t fully explore and develop those relationships w/out freedom of sexuality

· Kennedy also says Hardwick was wrongly decided when it was decided and it must be overturned

· Highlights ECHR decisions in the int’l community

· ALI report recommended decriminalization homosexual sodomy.  Reasons:

· Undermines respect for the law b/c so many people do it (homosexual and heterosexual)

· This is different from underage drinking b/c there is no public policy safety rationale

· What about symbolic reasons (ie- adultery)?

· Statutes regulate behavior that’s not harmful to others

Goodridge v. Dept of Public Health, MA 2003 (handout): EPC rt to marriage
· Ct’s rationale:

· Marriage is a fundamental privacy rt (strict scrutiny)

· Ct applies a rational basis test to EPC and DPC claims and finds that state fails it.

· Why do they apply rational basis if it is strict scrutiny?  Have to find a protected class here somehow.

· Plurality says reasons don’t pass muster.

· State’s reasons:

· Primary reason for marriage is procreation --> gays can’t procreate together in the traditional way

· Ct says this is maybe not even relevant anymore

· If marriage is not about procreation, then what is it about?

· Heterosexual family arrangement is optimal for raising children

· Ct says it’s irrational and arbitrary b/c there are already families like this and by barring marriage, all the leg does is deny benefits to those families

· How does this relate to Loving?  Laws are explicitly to keep races apart.

· EP argument in Loving is that everyone should be able to choose who they want to marry.

· Gay marriage is a similar concept only using gender instead of race ( how realistic is this comparison?

· What about gender stereotyping?

· Transsexuality?

· Other arguments

· Morality (raised by amici) ( state can’t raise this issue.  

· “Contamination” of the rest of society (similar to miscegenation cases)

· Constitutional law ( marriage as an institution must evolve is a highly contested theory. Strict constructionists don’t accept a “living constitution”

· Conflict of laws cases ( re: recognizing other states’ and countries’ marriages.

· Distinguish btw other judgments and other acts ( marriage is not a judgment.  Full faith and credit?

· Question of divorce ( what happens to couples who marry and want a divorce in another state?  Or what if they don’t divorce but get involved w/ someone in a state that does not recognize their marriage?

· Children ( what if one parent leaves the state and gets full biological custody in another state?

3. Alienage

Graham v. Richardson: aliens as a class are minorities ( alienage should be subject to strict scrutiny.

Sugarman v. Dougall, US 1973 (p. 659): statute forcing civil servants to be citizens is unconst

· Ct’s rationale:

· Ct recognized that state does have an interest in defining its own political community (ie- by prohibiting aliens from voting or running for office)

· This statute was not sufficiently tailored b/c many civil service jobs don’t require loyalty to the state

· Rehnquist’s dissent:

· Aliens can become citizens if they want to and remove the disadvantage that the law creates

· If we make alienage a suspect class, we are just giving creative lawyers a way to find heightened scrutiny everywhere

· Too many special interests

Alien rts: alienage cases generally show an inclination of the Ct to draw an inference btw economic and social rights and political entitlements
· Sovereign and economic roles of gov’t

· Aliens can do some things but can’t do others

· Can’t:

· Be excluded from the bar

· Be excluded from being a notary public

· Can:

· Be excluded from law enforcement

· Be excluded from education jobs

· If a state can exclude aliens from voting and holding office, why can’t it exclude them from other things?  Why does this distinction make sense?

4. Wealth

Skinner: poor are not a suspect class

Harper v. VA Board of Elections, US 1966 (p. 670): poll tax infringes on the rt of the poor to vote

Douglas: indigent Ds can’t be precluded from having ct-appted attys.

Dandridge v. Williams, US 1970 (p. 792): welfare is not a fund rt (rational basis)

· Marshall’s dissent:

· Dealing w/ food and medical care, gov’t can’t just cut them off

· He wants to use a sliding scale ( look at wealth classification and the relative importance of the benefit at issue and also the asserted state interest

· Using the sliding scale, in cases re: welfare, you would come out the other way

Lindsey v. Normet, US 1972 (p. 794): shelter is not a fund rt (rational basis)

San Antonio Independent School District v. Rodriguez, US 1973 (p. 795): education is not a fund rt (rational basis)

· Ct upholds TX system of funding schools --> school dists w/ low property values have about half the amt of money as school districts w/ higher property values, even though the tax rate is higher in low property value areas.

· Dissent argues that there is a closer relationship btw education and voting/speech than btw food/shelter and voting/speech.

Indigent rts: Ct wasn’t doing that much, it is just forcing states to come into compliance w/ national consensus.

· But Ct is suggesting that you can’t take things away from indigent Ds.  Gov’t has to provide them w/ the ability to do certain things
· This is actually radical b/c Ct is looking at disparate impact

· But why is rt to vote more fundamental than the rt to food/shelter/etc?

· At this time, the Warren Ct was trying to find more fund rts for basic necessities

· In the end, the Douglas/Harper cases are saved but they are not expanded

· It is not considered a Const’l question

Sunstein article:

· 18th/19th centuries tended to only protect “negative” civil/political rts

· Near consensus today in the world that socioeconomic rts deserve const’l protection

· Many consts protect them

· Minimal subsistence

· Housing

· Education

· Health care

· Etc

· ICESR

· Dangers of const’l protection of socioeconomic rts?

· Allocation of resources is for the legislature.  It’s an invasive basis of review.

· Judicial enforcement of a const’l norm might make it better for people who are relying on the legislature to satisfy their basic needs.

· As it is now, cts can’t really enforce it

· This has happened in a lot of states

· Problem: legislature trying to fix funding, state supreme cts having problems w/ how funding is distributed

· Could cts play a productive role in providing housing/education/welfare/etc?

· Does democracy require a certain level of socioeconomic independence?  Think outside of the US viewpoint

E. Fundamental Rights I: Property Rights and the Lochner era

Substantive due process:

· 1st phase: Lochner Era protections

· 2nd phase: reproductive rights, privacy, etc.

Should the ct be involved in creating unenumerated rts?

· CR says it’s not really a question of the dichotomy btw enumerated or unenumerated but rather it’s a spectrum

· Lots of room for creativity

· Not that much difference in interp of const or other rts

· Countermajoritarian difficulty --> cts telling leg that their laws are not const’l

Where did Lochner/substantive due process come from?

· Ct has toyed w/ striking down laws b/c they went against natural law
· Calder v. Bull
· Natural law protects contractual freedom
· Natural law: rts to freedom of contract, rt to pursue happiness through property ownership
· Economic regulation started to be seen as in conflict w/ natural rts

Lochner v. NY, US 1905 (p. 713): maximum hours for bakers law is a violation of rt to contract (liberty interest)

· Liberty int includes the rt to contract ( rt to sell and purchase labor is a fundamental component of this liberty

· Max hrs law interferes w/ liberty int b/c:

· It’s not that state can never regulate hours, it’s just that state hasn’t shown that bakers need state protection (they’re smart).  Law interferes w/ the ability of grown men to determine what hours/at what price they will work

· Need to show that bakers can’t fend for themselves ( too paternalistic

· This differentiates it from cases involving women b/c they are “delicate” and can’t protect themselves in the employment record

· Harlan’s dissent: Looks at gov’t studies

· Holmes’s dissent:

· This is really famous

· DPC doesn’t enact Spencer’s social statistics

· Const doesn’t enshrine a free market view of the economy

· He is making this inst’l critique

Lochner Era:

· In the 1920s until the New Deal period, Ct struck down 200 state/local laws.  Also struck down fed New Deal legislation under Commerce Clause.

· Substantive critique of Lochner: it rests on the substantive misconception of the relationship btw the state and the economy

· Natural result of private choices comes about by gov’t neutrality

· This idea is seen later in Washington v. Davis (disparate impact)

· Laissez-faire is later seen as much a choice as the choice to redistribute (New Deal era)

· Legal realists/New Dealers believe it’s always up to the gov’t to decide who gets the entitlement

· Lochner era was entitlement to an unimpoverished group

· End of Lochner ( 2 ideas on when it ended:

· Nebbia case (milk prices)

· State is free to legislate policies on price controls to regulate economy, as long as it’s not arbitrary/discrim/irrelevant

· Cts do not have the authority to override such policies

· West Coast Hotel v. Parrish (minimum wage for women workers)

· More popular choice

· Not upheld b/c women need to be protected, but b/c laissez-faire is subsidy for unconscionable employers
· State’s police power is understood to include econ regulation

New Deal:

· FDR was disillusioned w/ market

· External willingness to permit economic regulation

· People became to see natural law as anachronistic ( legislatures had to be permitted to do what they wanted via statute

Carolene Products, 1938: benefits of limited judicial intervention – political vs. economic oversight (footnote 4)

· Footnote 4: attempt to craft a theory of judicial review that allows judiciary to oversee legislature w/out overseeing economic legislation.

· Judicial intervention is about protecting political process and unprotected groups that are unable to exert pressure through the judicial process.

· After Carolene Products, subst due process review has the same substance as EPC review

· Rational basis review normally

· Sometimes there is heightened scrutiny

F. Fundamental Rights II: Privacy

	Def of subst due process: The doctrine of Substantive Due Process holds that the Due Process Clause not only requires "due process," that is, basic procedural rights, but that it also protects basic substantive rights. "Substantive" rights are those general rights that reserve to the individual the power to possess or to do certain things, despite the government’s desire to the contrary. These are rights like freedom of speech and religion. "Procedural" rights are special rights that, instead, dictate how the government can lawfully go about taking away a person’s freedom or property or life, when the law otherwise gives them the power to do so.




1. Contraception

Basic right to procreate/raise a family (pre-privacy rts):

· Meyer v. NE: law prohibiting teaching children languages other than English before 8th grade is unconst
· Pierce v. Society of Sisters: law prohibiting private education is unconst
· Skinner v. OK:  sterilization law for people who commit crimes of moral turpitude is unconst ( civil rt of man to procreate.
Griswold v. CT, US 1965 (p. 811): criminalization of use of contraception of married couples violates their rt to privacy

· Ct’s rationale: Privacy is defined as being within the “shadows or penumbras” of enumerated rts, which imply a wider degree of privacy than is actually protected

· Tied to the marital relationship and the idea of procreation

· Justices were horrified at the idea of police busting into marital bedroom

· Harlan’s concurrence:

· DPC is the source of the rt to privacy ( it’s part of liberty interest, concept of ordered liberty

· Look to marital union tradition

· Is this better than the penumbras?  Or is this just Lochner all over again?

· Is there a difference btw economic theories and principles of free people?

· Ackerman: synthesis of a founding belief in freedom and also an activist gov’t ( so it’s OK that there is no enumerated privacy rt in the Const

2. Abortion

Roe v. Wade, US 1973 (p. 823): fund rt to abortion (privacy)

· Blackmun: abortion rt is protected by privacy rt which is rooted in DPC

· Mental/physical health are at stake

· Stigma

· Protection of dr/patient relationship

· Contraception

· Bodily integrity

· Why is reproductive choice fundamental and unregulatable by states (except w/in limits)?

· Family as a key social unit also protects the idea of the family as you define it (you can choose to enlarge your family or not)

· State’s interests ( who else could state want to protect by regulating abortion?  (On the other side from liberty interests)

· Health of the mother

· Protecting potential life

· Maturing interests ( they change over time

· Trimester framework has changed

· Pt of viability is somewhat a pt of compromise

· Can’t we say that the state has an interest in a fetus w/out saying that the fetus has a rt?

· If so, what is the interest?  Moral interest

· Does it make more sense to argue gender discrim?

· Many commentators say yes

· Singularing women out for a particular disadvantage/risk

· Physical risk

· Forces women to bear the burden of childraising

· Does this just perpetuate gender stereotypes?

· Women should be allowed to circumvent natural physical gender differences

· Denial of women to a range of health options that men have

· It’s kind of like a disability

· P. 833: violinist argument.

· Choice of duty is broader ( should scope of options also be greater?

· Before Roe, states were beginning to lessen abortion restrictions ( Roe tried to perceive direction where country was heading and bring it there faster (like Brown)
· Roe also had an effect on abortions ( number of women who died during abortions decreased significantly

· Change in anti-abortion movement

· Before Roe, it was small, mainly Catholic group

· Roe helped affect rise in religious right, helped elect Reagan

Planned Parenthood of Southeastern PA v. Casey, US 1992 (p. 850): abortion restrictions are OK as long as there is no “undue burden” on women (upholds Roe on stare decisis)

· Part IV: woman’s liberty interest is not so unlimited to completely overcome the state’s.
· Spousal notification requirement not upheld b/c of DV implications

· Ct draws the line at viability and rejects the trimester approach in Roe

· Too rigid

· Doesn’t give state enough room

· Parental consent for minors is OK

· New test for evaluating regulations ( “undue burden”
· State has an interest in making sure the decision is informed

· This gives state more of a role in regulating abortion

· Stare decisis ( hypocritical argument b/c they actually changed the way they determine when abortion can happen (going from trimester to viability)
· Real significance of Casey is the stare decisis part (III)

· Suggests that justices would not have voted for an abortion right if this was the first time they were hearing the case
· Reasons Ct gives for being able to change its mind about a previous ruling:

· When new facts emerge

· If a decision proves to be unworkable

· When people have relied on that decision
· Overruling Roe would seriously weaken SC’s ability to perform judicial review ( Ct must make judicial, not political, decisions

· Problem: in basing its decision on stare decisis, Ct had to look at decisions that overturned past precedent (Brown which overruled Plessy, and West Coast Hotel which overruled Lochner).  Why are these cases different from abortion?

· Look at changes in facts ( underlying circumstances changed in those cases

· View of judicial review that interpretation doesn’t reflect changes in values; rather application of timeless const’l values to changed circumstances

· Question: is plurality’s explanation here convincing?  Does source in Ct’s legitimacy make sense?

To what extent can state impose barriers on abortion and still be consistent w/ Casey?

· Stenberg v. Carhart: Ct strikes down NE law that criminalizes partial birth abortion on the grounds that it’s not clear in distinguishing btw different procedures ( too vague b/c some completely legit pre-viability procedures were included.

· Cong turned around and passed an almost identical statute

· Implicated Casey/undue burden std

· Abortion funding: to what extent does gov’t have the responsibility to pay for abortions that women couldn’t otherwise afford?  Ct says there is no obligation, established in late 70s and hasn’t been reconsidered.

· Mayer v. Roe: state Medicaid program paid for childbirth but not non-medically necessary abortions

· State has no const’l obligation to pay for any pregnancy related medical expenses (or any med expenses at all)

· State can create incentives to value childbirth over abortion

· All Roe prohibits is criminalization of abortion

· Harris v. MacRae: almost the same but it involved Hyde Amendment re: fed Medicaid funding.  Same result from Ct.

· What do we think of these cases conceptually?

· Ct reinforces Const as protecting negative rts

· Only things state does directly to hurt you is unconst

· Omissions not const’lly problematic

· But these cases are harder b/c the situation looks different when the state will pay for all medical expenses for poor women except one which is protected as a fund rt

· Gov’t is in the position to bribe women to give up their const’l rts

· Basic structure: gov’t provides all kinds of non-const’lly mandated benefits but revokes them coercively in abortion cases

· Ct says there is nothing coercive about state choosing which med procedures to fund

3. The Family and Intimate Association

Moore v. City of Cleveland, US 1977 (p. 409): ordinance prohibiting grandparents from taking care of 2 sets of cousins is unconst

· Substantive due process ( family privacy.
· The ordinance slices too deeply into family life.

· Powell’s kinship definition seems consistent w/ our definition of family

· Stewart/Rehnquist dissent: they’re worried about the right to family privacy precluding the city from setting reasonable limits (slippery slope)

Zablocki v. Redhail, US 1978 (p. 156): statute prohibiting father who owes child support from marrying is unconst
· You must show 2 things:

1. State interest to regulate on marriage must be significant

2. Law must be narrowly tailored
· Here, the state met the first hurdle (state has an interest in making sure children are supported) but the method here for obtaining marriage licenses is ineffective in fulfilling that goal

· Difference btw unequal treatment of married/unmarried people (that is OK) but the kind of statute that prevents people from entering into a marriage relationship is the problem

· Marriage is a fundamental right
· But there is still hedging ( Marshall says marriage is a “fundamental importance”

· This case cleared up confusion/uncertainty that came from Loving
· It matters for people who are trying to figure out what the state can/can’t do

· What is the Ct worried about?  What happens if you call marriage a fundamental right?

· Slippery slope ( could open up the door to many things that state regulates

· If there is a fund rt, do we have to strictly scrutinize every single one of the regulations that control marriage w/in states?

· Why was the statute underinclusive?

· B/c it doesn’t apply to custodial parents ( mother can marry whoever she wants

· Both have a child on welfare, why distinguish?

· Unless you assume that support is a gendered obligation (or custodial in this case), the statute is unfair.

4. Sexual Orientation

Bowers v. Hardwick, US 1986 (p. 896): sexual autonomy is not a part of subst DP (sodomy)

· Ct’s rationale: doctrinal approach ( precedents of Griswold and Pierce, etc., are about the family/whether to have children/what to do w/ them when they’re born.

· Blackmun’s dissent

· Privacy rt is more broad ( Bowers wants the rt to define his own personal relationships, not the rt to homosexual sodomy

· Re: Griswold, he criticizes Ct’s reliance on just the facts of the case.  He says we look to the reason why the rt is protected.

· Rt to not have bedroom intrusion is the same in both cases

· Both of these cases are about the rt to control personal intimate relationships

· Is the interest in promoting morality a legit state interest?

Lawrence v. Texas, US 2003 (p. 156): sexual autonomy IS a part of subst DP (overturns Bowers)

· How is Bowers overruled?

· Historically, sodomy statutes applied to all people and weren’t enforced in the bedroom

· Emerging trends:

· ECHR

· National trends

· State trends

· SDP rt to define relationships

· Rt to form relationships, not just to engage in sex

· Sex is a part of relationships

· This opinion is as much about human dignity as it is in protecting the rt to have sex how you want

· Stigma/moral disapproval to demean homosexuals ( like race cases

· Re: Casey:

· It’s been widely criticized

· What about Roe?  It was subject to widespread criticism too

· No reliance in Bowers ( that creates uncertainty

· Is Casey really an obstacle to Lawrence?

· In Roe, the rt created a set of expectations for individuals but Bowers didn’t do that (just created expectations for legislatures)

· Why should we make a distinction btw positive and negative rts in stare decisis?

· Reliance on states’ failure to prosecute ( statement of the relevance of sodomy laws

· Does the state have an interest in morals legislation?  Why should the ct make this decision instead of the legislature/democratic process?

5. Controlling Death
Cruzan v. Director, MO Dept. of Health, US 1990 (p. 904): “clear and convincing” standard for removing feeding tube is OK

· All justices except Scalia are willing to consider that there is a subst DP right to resist life-sustaining treatment

· 2 questions:

· Does rt fall w/in SDP rt to privacy?

· This doesn’t look anything like rt to abortion or contraception.  No relation to rt to bear/beget children

· Rehnquist says we need to look to doctrine of informed consent ( comes from common law

· He doesn’t come to a conclusion so there is no answer about what the const’l rt to refuse treatment is

· What state interests are at stake?

· Interest in ensuring that NC wanted to refuse life-sustaining treatment

· State has to be able to protect against opportunistic spouses, insurance companies, mistakes

· General interest in preserving life irrespective of what patient wants

WA v. Glucksberg, US 1997 (p. 911): statute prohibiting physician assisted suicide is OK

· Rehnquist focuses on tradition to determine SDP rts (set out by Harlan’s concurrence in Griswold ( what falls w/in concept of ordered liberty?  Only long-term rts belong there)

· Looking at all these opinions together, it seems that Ct is willing to say that there is some form of physician assisted suicide that may be allowed
· Rehnquist footnote ( extreme pain would make it OK

· O’Connor/Ginsberg ( no generalized rt to PAS, but a mentally competent person experiencing great suffering may have a const’l rt to control circumstances of death (they won’t decide if there is a rt or not)

· Breyer ( death w/ dignity

· Souter ( defers to legislature but refuses to decide for all time whether there is a rt

· Ct will proceed w/ caution b/c there is no nat’l consensus

· Reference to tradition is a way of responding to criticism of Roe
· Ct looks to common law and American history to define the scope of the 14th Amend
	3 Questions re: substantive due process:
· Is it legitimate for the SC to read substantive rights into the DP clause of 14th and 5th?  How different is what the court does in these cases from what it does in CC cases?

· What is scope of liberty it is trying to protect?  What is popular conceptualization of DP cases?
· What role should tradition play in deciding what should be protected by subst DP clause?



Part III: Judicial Supremacy Revisited

A. Legislative and Adjudicative Enforcement of the Fourteenth Amendment

1. Judicial Supremacy in the Twentieth Century

Cooper v. Aaron, US 1958 (p. 51): SC > all others in judicial interpretation

· Facts: AK claims that legislative, executive, and judicial depts. oppose integration of Little Rock schools.  

· Ct’s rationale: Marbury ( Ct has the duty to say what the law is

· But Marshall never says it’s ONLY the judiciary that can say that

· There is a duty to treat Const as enforceable law

· Conflict btw statute and Const ( Const prevails

· If pres or Cong thinks Ct is wrong in its interpretation, can’t it just ignore that?

· Example: affirmative action

2. Congress’ Power Under § 5 of the Fourteenth Amendment

Sec. 5 of 14th Amend: “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”

Sec 5 (of 14th Amend) cases:

· Cong is trying to regulate the states (federalism), it is interpreting the Const by deciding what a violation of the 14th Amend is

· Text gives Cong the powers to enforce the rts protected by sec 1

· This only comes into play when power is not found under Commerce Clause

· Commerce power is much broader than sec 5 power

· Could use this as a way to understand Cong’s power to pass civil rts legislation

· Narrowly construing power to remedy:

· Voting Rights Act: Const can enact preventive measures to prevent const’l violations from occurring

Katzenbach v. Morgan, US 1966 (p. 222): 1959 literacy statute declared not unconst’l

· Ct’s rationale: it’s an incentive for immigrants to learn English
· Cong said this disenfranchises Puerto Rican voters

· Brennan (process theory approach):

· Cong can’t overrule Ct’s previous decision

· Institutional idea of what sec 5 is about

· It’s up to Cong to weigh various considerations to decide if there is potential for a Const’l violation.  2 ways:

· Cong could have understood sec 4E as a way to secure nondiscrim for Puerto Ricans ( they need to vote to do that

· All Ct needs to do is perceive that Cong has a reason to do what it has done

· It was directly aimed at ending discrim in voting ( the actual context of the case suggests that the application of the statute to Puerto Ricans showed discrim intent (regardless of stated purpose)

· This was also counterproductive to long-term interest of integrating a group of citizens

· It doesn’t matter what was decided in 1959

· If we can perceive a reason for Cong to enact statute, it’s enough to make it lawful

· Harlan’s dissent:

· Modern approach

· All Ct has done here is adopt a rational basis test to allow Cong to do whatever it wants

· Reason to be concerned about deference given to Cong here: there is very little restraint on Cong

· Why should we trust Cong’s judgment?

· They can do more factfinding

· Democratic reasons for Brennan’s view:

· Protection of minority groups

· Dem reasons for Harlan’s view:

· Give Cong power to interpret the Const ( dialogue
City of Boerne v. Flores, US 1997 (p. 226): Cong can’t overreach its sec 5 power by redefining the rt it is enforcing

· Facts: 1990: Emp Div of OR v. State ( Native Americans used peyote and didn’t get unemployment benefits.  They argued that it was free expression (religion).   Smith ( generally applicable neutral laws, whether or not they affect religion, can be upheld.  This sounds like WA v. Davis.  Cong passed Religious Freedom Restoration Act, which prohibits states from burdening religions even if there are generally applicable principles (unless there is a compelling state int) pursuant to sec 5 power.  This arose when church in Beorne couldn’t expand b/c it was a local landmark.  Church invoked RFRA and said it substantially burdened their free exercise rts.
· Holding: Ct says Cong has exceeded its mandate and sec 5 doesn’t give it the power to pass this statute.
· Ct’s rationale:

· Enforcement of sec 5 does not mean to substantively interpret ( Cong can’t redefine the rt it is enforcing

· Ct recognizes that line btw enforcement and interpretation is blurry, and they use a congruence and proportionality test
· What does congruent and proportional mean?

· Congruence relates to the harm ( must identify a Const’l rt that the Ct has identified

· Proportionality relates to whether the means overreach or are narrowly tailored ( Ct is worried about overenforcement of a const’l rt

· Why is RFRA not congruent and not proportional?

· Act was not remedying unconst conduct but a lot of other conduct that is not unconst

· Federalism issues

· Imposes costs but isn’t tied to unconst conduct

· Limits regulatory power of the states

Kimmel, 2000: sec 5 didn’t give Cong power to abrogate state’s sovereign immunity under Anti-Age Discrimination Act.
US v. Morrison, 2000: VAWA civil remedy overreaches Cong’s sec 5 power

· Sec 5 is a positive grant of power ( does permit Cong to regulate activity that is not, on its own, unconst (this inhibits state’s power) but it’s not unlimited

· Issue was that states were not investigating/prosecuting claims of DV

· Rehnquist: there are structural constraints on sec 5 prevent 14th Amend from being used in a case like this:

· Remedy is targeted against private actors, and sec 1 only proscribes state action (looks to civil rts cases)

· Remedy is disproportional b/c it applies to all states, even though only 21 states were not enforcing laws against gender-motivated violence

· Breyer’s view:

· Won’t decide the question b/c he thinks it is legal under CC

NV v. Hibbs, 2003: FMLA is under Cong’s sec 5 power

· Facts: FMLA: up to 12 weeks of unpaid leave including serious health condition of spouse/child; rt of action to seek equitable relief and monetary damages if they won’t give the 12 weeks.  Hibbs was told he used up his 12 weeks and was fired.  Can Cong mandate a specific amt of leave as a remedy for equal protection violations (men and women not receiving the same amts of leave)?

· Ct’s rationale: purpose of FMLA is to make both men and women equally unattractive employees ( the burden won’t fall on women to take care of family and therefore stereotypes won’t bias states’ decisionmaking

· Survey where states give maternity but not paternity leave

· Evidence of state practice: only 4 states had paternity leave while 15 had maternity

· Scalia’s dissent:

· No proof that NV was discriminatory

· VAWA ( there was lots of data for why it was needed and yet that didn’t uphold it

· Morrison created a private rt of action which was beyond what Cong was authorized to do

· Maybe b/c a man brought the case there

· This is more closely related to commerce than that was

· What is the significance of the FMLA’s dealing w/ a suspect class?

· These cases have led people to question how far the Rehnquist Ct has taken judicial supremacy

· Why does Ct have the ability to second-guess other branches?

Kramer article: sometime since the Warren Ct, we have come to acquiesce in judicial monopoly on const’l interpretation

B. Judicial Legitimacy

1. Bush v. Gore and the Presidential Election of 2000

Bush v. Gore, US 2000: recount was arbitrary and unconst

· Insane opinion

· Both as opinion and decision has become irrelevant.  SC in case took care of that.  Once you get over the cravenness it becomes irrelevant.  Highly unusual.

· Historical background:

· Just before the 2000 election Bush had a slight lead.  On election night it became clear that FL would be key.  Networks declared FL too close to call.  Final tally so low final recount instated.  Butterfly ballot gave them a reason to question.  Gore’s legal team focused on the high number of undervotes.

· Recount ordered by FL SC unconstitutional

· There were 2 doctrinal arguments made to justify

· EP ( Problem saw with recount was different counties were using different standards.  Fear is that different standard would create potential for partisan manipulation and wouldn’t count certain overvotes.  The problem with this rationale wasn’t that it was wrong, but that is was completely unprecedented.  Different treatment of ballots is endemic inherent to our system.

· Concurrence that might be more persuasive ( Article 2 specifies state leg gets to determine how elected.  Now ordinarily fed courts don’t interfere with state SC rights to interpret state law.  Argument is that Art 2 allowed fed supervision.  Even tho this might be logical from text, no one believed that this is something the SC could do.

· Is there a way to defend the court’s intervention in this election?

· Preserve the credibility of the nation

· Nightmare scenario if you send to Congress AND tainted presidency so court takes hit.
· Al Gore helped the legitimacy of the court by letting the buck stop there
2. Final Thoughts on Constitutional Interpretation

What are recurring questions from inside the Ct?  4 sets of issues:

· Formalism vs. functionalism: should the Ct approach the interpretation of the powers and rts in the Const categorically through the application of formal rules or by identifying the purpose that the powers/rts were meant to serve?

· Marshall in Gibbons: functionalism.  Framers must have meant for CC power to be broad otherwise there would have been no purpose for it

· Pre-New Deal cases: formal categories are constraining

· Reaction to constraint on Cong’s ability to react to econ changes

· Rehnquist Ct: formalism has a role to play

· Why form over function?  What’s the best way to deal w/ changing econ circumstances?

· Problem w/ functionalism: you don’t want to lose sight of the values that federalism is supposed to achieve by overcategorizing

· Equal protection cases --> anticlassification approach of Scalia is formalist.  Functionalists say benign clarifications are ok

· State neutrality v. state action:

· Raich case: attempt to protect private interest from interference by gov’t

· Const is meant to hold state actors accountable (not private actors)

· Equal protection

· Plessy: inferiority of one race didn’t make sense.  Ct understood the law to just be effectuating private choices, not entrenching or creating them.

· Brown: Ct was willing to say that even if the segregation law was upheld neutrality, it was meant to subjugate one race (looking at intent)

· School desegregation cases: distinction btw de jure and de facto segregation

· State can only be held accountable for de jure segregation

· Washington v. Davis: disparate impact notwithstanding, there must be an intent to discriminate in order to have an EP claim

· Ct is absolving the gov’t of the obligation to deal w/ racially disparate consequences of its actions

· Does const’l law have to be this way?

· Enumerated vs. implied power:

· Federalism/separation of powers context:

· Marshall in McCulloch: power to establish nat’l bank was not in the Const, but it was implied in the necessary and proper clause

· War on terror: commander-in-chief power includes the power to lead on battlefield.  Does that lead to power to capture, and power to seize?

· How far do we want the implication of implied powers to proceed in modern cases?

· Same w/ federalism as w/ EP (how far should subst DP go?)

· Ct as leader vs. Ct as follower:

· Should it be a leader of social change or just ratify social change that has run its course?

· Marshall: Ct became part of social debate

· Reconstruction: Ct was absent; agent of change was radical republican Cong.

· Lochner: preventing social development by standing in the way of popular will

· Ackerman says maybe Ct was forcing a nat’l dialogue and making Cong and states come back w/ better legislation

· Brown and Roe: Ct intervenes to protect rts of individuals in both cases

· Should we understand these as reflections of social change or as leading social change?

· CR says they crystallized opposition and shaped the terms of political struggle (Klarman says this too)

· Is there too much collateral damage to the political debate of these issues when the Ct intervenes in this way?

· At any rate, Ct rarely has the final word
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