Constitutional Law
· Judicial Review and Constitutional Interpretation
· Introduction

· Articles of Confederation
· States retained great deal of power.  Primary power of federal government was to declare war, regulate trade with Indians, settle boundary disputes.
· Major drawbacks – could not raise revenues, no executive for treaties and IR.

· Presumption that states would act in good faith did not hold true.

· Federalist # 10 (Madison) – mischief of factions

· Federalist view that civic virtue could not cure problem of factionalism

· Safeguards for the minority in a large republic – 

· diversity of interest dilutes common desire that might oppress

· large republics can also employ representative system

· Basically majoritarian but seeking to slow it down.

· Jefferson feared large centralized government.

· Preferred local decision-making, dialogue over deliberation, self-rule.

· Town-hall meetings.

· More idealistic about people than Madison.

· Federalist #51 (Madison) – checks and balances, federalism

· “Ambition made to counteract ambition.”

· Division of legislature to address problem of natural legislative dominance

· Each branch should have its own fiefdom.
· Modalities of Constitutional Argument
· 6 ways to approach the Constitution

· Historical – rely on intention of framers

· Textualist – words in context and ordinary (modern) meaning

· Structural – infers rules from institutional relationships, considering the C as a whole (cf. Fed #51 – branches are independent)
· Doctrinal – applies rules generated by precedent and finds a consensus view

· Ethical – in the spirit of the C, what ought to happen

· Prudential – balancing interests, CBA, fact-based

· Marbury v. Madison and the Establishment of Judicial Review

· Article III: 
· Section 1:  The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.  The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at state Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.

· Judiciary Act of 1789

· Congress creates lower courts but does not give them general civil jurisdiction on cases arising under federal law.

· Permits Court to issue writs of mandamus (creating issue in Marbury)

· The decision
· Era of extreme crisis, instability.  Election of 1800 and election of Jefferson.  Court packing by his opponents.  Alien & Sedition Act.

· Debate over role of the Court in government.

· Jefferson wanted people to have more power of interpretation

· Federalists wanted the Court to be the source of interpretation

· Conflict between Court and statute stems from argument that Jefferson broke the law but that the Court did not have jurisdiction to issue the writ.

· “Political questions” are not reviewable by the Court.

· “…where the heads of departments are the political or confidential agents of the executive, merely to execute the will of the president, or rather to act in cases in which the executive possesses a constitutional or legal discretion, nothing can be more perfectly clear, than that their acts are only politically examinable.”

· Judicial Review
· Justifications:
· Written constitution – without JR, C would be subject to whims of legislature

· Judicial role – role of courts is to interpret the law, which requires exposition of the C.  (doesn’t justify nullification though)

· Supremacy Clause – C is supreme.  But who gets to decide when a law conflicts?

· Grant of jurisdiction – C extends judicial power to all cases arising under the C.  This would be meaningless without reviewing c’ality of Congressional acts.  
· Bickel, The Least Dangerous Branch – but many judicial, admin, military actions are of dubious C validity without legislative or presidential action
· Judges’ oath – to uphold the C 
· but other officers take this oath
· View of the framers – 
· Fed. No. 78 :

· Power of the people is greater than that of both the judiciary and the legislature.
· Courts should be governed by fundamental laws (of the C which are from the people) and not the less fundamental ones (on the legislature which are from the people’s agents)

· Jefferson – each branch should determine the constitutionality of its own acts
· The Countermajoritarian Difficulty

· Problem that under judicial review, courts are invalidating statutes that result from politically accountable actors

· Some solutions might lie in theories of interpretation:

· Mechanical interpretation – judges simply see if statute conforms with what the ratifiers of the C decided.  Instead of imposing own values, make sure values conform to earlier choices made by people.  (Hamilton’s will vs. judgment)

· Problem – why should current citizens be forced to conform with decisions made long ago?

· One answer – C is a sort of “precommitment strategy” that binds people to certain institutions for self-government

· Should judges rather than elected officials make this determination?

· Yes, they are insulated from political pressures

· No, they are unaccountable

· Ackerman, Discovering the Constitution – 
· when Court invokes C, “it appeals to legal enactments that were approved by a whole series of majorities” of the past – real difficulty is an intertemporal difficulty.
· “High politics” (constitutional politics) vs. ordinary politics (factions try to manipulate constitutional forms of political life for narrow interests)

· Judicial review prevents normal politics from overcoming constitutional politics.  

· Criticism that this is idealistic conception of c-politics

· Does leaving exposition of C to judiciary mean the other branches abdicate their own responsibility to do so?  Deadening of moral responsibility.

· Maybe courts should only strike down clearly unconstitutional laws using a rationality test (Thayer, Origin and Scope of American Doctrine of Constitutional Law)
· Discretionary interpretation – risk of judges substituting own judgment

· Effort to ensure decisions rest on something besides value judgments or policy preferences
· Discussion of original intent pp. 40-41 (what level of generality, change in circumstances, etc.) Original meaning or intent: Whose understanding are they really using?  It is difficult to believe there was a firm consensus among the Framers.  Also, should we be looking to them or to the people in the states who ratified the document?  In addition, the document is can be seen as being very general or as a document of particular conceptions.  What should the judges consider?  The language of the document is the best evidence to determine if the Framer’s intended the issue to be determined by the people in the future.  However, what should be done in instances where the circumstances have dramatically changed?

· Textualism: It is generally agreed that the text is binding on the courts.  However, there are examples where even this is not followed. (see 42)

· Tradition and Precedent: Const law is then seen as a form of Common Law.

· Prevailing Morality or Social Consensus: Is the judiciary a better register of this then the Congress?  Isn’t the Bill of Rights a shield against social consensus?

· Conceptions of Principle and Justice: Judicial Review is just one of the many checks in the Const on the purely majoritarian democracy.  

· Maybe there really is no conflict between judicial review and democracy because the role of the court is to promote, rather than undermine, democracy?

·  (a) JR could be seen as a process that promotes democracy because these constraints were adopted by the people in a time of heightened democratic awareness. 

· (b) The court is actually trying to protect the rights of those who are not able to fully participate in the political process. 

· (c) The court is actually trying to improve democracy by protecting disadvantaged groups.

· (d) This view is supported by the idea that the so-called democratic government is filled with democratic infirmities.
· Judicial supremacy and JR – 
· Cooper v. Aaron (1958) – Arkansas refuses to desegregate schools following Brown, citing concerns about law and order.

· Addressing argument that Governor and Leg not bound by Brown, Court says that the federal judiciary is supreme.
· This may go beyond Marbury, which said the Court must allow it’s interpretation of C to prevail when there is a conflict between C and a statute.  Different from saying the Court’s point of view is paramount and not restricted to its own sphere.

· Presidency – veto message of Andrew Jackson 1832: “The opinion of the judges has no more authority over Congress than the opinion of Congress has over the judges, and on that point the President is independent of both.”

· (Best way I can understand this is that Pres and Leg would have a sort of non-acquiescence policy and have decisions be binding only on the parties to the suit?)
· Underenforced constitutional norms – even though Court says something does not violate C, other political actors may decide it does.  As long as they are taking a more expansive view of the C, it’s ok.

· Settlement: Maybe Cooper merely says that this idea of judicial supremacy is simply a way of ensuring settlement of questions that need to be settled.  Should the USSC have the power to settle constitutional questions?
· Political Control of the Court

· Ways to check judicial power in JR:

· Constitutional amendments

· Recall Jefferson’s view that C should be amended frequently to encourage participation in and concern for government from generation to generation. (“The dead have no rights.”)

· Madison rejects this amidst concern about property rights.

· Frequent amendments would make the distinction between law and politics much less strict.

· Some argue they should only be used to address structural issues since the document is largely concerned with institutional design.

· Power to appoint

· Pres can appoint justices who share his views

· FDR – Black, Douglas, Frankfurter, Jackson

· Nixon – Burger, Blackmun, Powell, Rehnquist

· Reagan – Rehnquist (CJ), O’Connor, Scalia, Kennedy

· Surprise appointees:

· Eisenhower – Warren, Brennan

· Role of the Senate – can check appointment of controversial appointees

· 4 rejections in 20th C:  Bork, Haynesworth, Carswell, Parker

· Earlier Senates were more active

· Impeachment

· Justices “hold their Offices during Good Behavior” (art. III, §1)

· No S. Ct. justice has been removed from office but lower judges have been

· Impeachment effort against Justice Douglas.  

· Rep. Gerald Ford says grounds of impeachment are “whatever a majority of the House considers them to be at a given moment in history.”

· Life tenure

· Informal Mechanisms of Control

· Reluctance to make decisions that depart too much from political consensus

· Court perceives own limited “political capital”

· Or Court actually helps shape national consensus (causation problems)

· Withdrawal of jurisdiction:  Ex parte McCardle (1869)

· D seeks write of habeas corpus after arrest for libel.  After a Court hearing but before a decision, Congress repealed the portions of the 1867 Act of Congress that permitted the appeal.

· Court upholds the repeal.

· Court’s jurisdiction is conferred by the C subject to exceptions and regulations of Congress.  Motives of Congress in withdrawing the jurisdiction are not relevant.

· No judgment can be rendered in suit after repeal of the Act under which it was brought.  Rejection of ungranted jurisdiction is as important as assertion of valid jurisdiction.

· Narrow reading of holding, upheld in Yerger (1869), is that there are alternative means of obtaining Supreme Court review and not that Congress has unfettered control over appellate jurisdiction of Court.

· Congress’s Power to limit jurisdiction
· Separation of powers – if plenary power over jurisdiction existed, Congress could immunize laws from Court review.  Sounds bad, but maybe way to mitigate power of Court given JR.

· Plenary power – literal language of Art. III seems to contain no limit on congressional power to make “exceptions.”

· Separation of powers and constraints (structural approach) – undermines role Court is supposed to play to allow Congress to revoke it’s jurisdiction willy-nilly.

· Nullification of federal vs. state laws – important role of judiciary in policing the states.

· Textual – maybe term “exceptions” itself means Court has jurisdiction in almost all cases and power is narrow.

· Other constitutional barriers –

· EP clause – e.g. Congress couldn’t say that only Republicans have access to the courts.  

· How far does this extend – to subject matter?  L. Tribe says no, even if Congress’ motive is shown to be hostility to a substantive constitutional right, no way to administer rule.

· U.S. v. Klein (1872) –court says presidential pardon was proof that D hadn’t participated in rebellion.  Congress tries to make it evidence D DID participate and also to deny jurisdiction.  Court says no can do.
· Congress not allowed to prescribe rules of decision to the Judicial Department of the government in cases pending before it.

· Statute would be permissible under exceptions clause if it were the denial of a right to appeal in a particular class of cases and not “a means to an end.”  (denial to presidential pardons of effect which court had adjudged them to have).

· Maybe distinguished from McCardle because not merely withdrawal of jurisdiction but also effort to bind Court to decide in accordance with independently unconstitutional rule.
· Justice Douglas questioned whether McCardle could command a majority “today.”
· Lower federal courts:
· Congress has authority to create them – does this imply a power to determine their jurisdiction?  (“lesser included” argument)
· Implied Powers
· McCulloch v. Maryland (1819) – state of MD imposes tax to try and keep the US Bank out.  MD brought action against cashier of Baltimore branch of Bank of the US to pay penalties.
· Under the Necessary and Proper clause, any appropriate means that Congress uses to attain legitimate ends that are within the scope of the C and not prohibited by it, but are consistent with the letter and spirit of the C, are allowed.
· Reasoning:
· Can Congress make a bank?
· Fact that is was thoroughly debated means to Marshall that it should be harder for judiciary to declare it unconstitutional.
· No express grant of power to do so.  
· What does word “necessary” in N & P mean?
· MD: only those powers without which Congress could not exercise enumerated powers
· Court: something “convenient, useful, or essential to another.”
· Clause was meant to enlarge and not restrict Congressional power.

· Nature of federal power

· Government is of the people – powers granted come from them and are exercised by them.  

· The federal government “though limited in its powers, is supreme within its sphere of action.”  

· No State can be permitted to control other states by overriding the federal government

· Creating a corporation is an implied power necessary for execution of enumerated powers.
· Postal example – right to establish postal service means right to punish people who steal mail

· Can MD tax the bank?

· Structural/ethical argument (p. 63) – principle pervades C that C and laws derived from it are supreme.

·  “It is the very essence of supremacy to remove all obstacles to its action within its own sphere.”

· One state cannot be permitted to control/effect other states in this way.

· “Pretext” limitation – Congress can’t regulate where simply using a pretext for a grab for power.

· Jackson subsequently vetoes the legislation

· Objects to windfall to original stockholders, number of foreign stockholders, insufficient precedent

· Claims right to determine constitutionality within his own sphere

· Commerce Clause and the Powers of Congress
· Theories of Federalism

· Enumerated Powers

· Origins of enumeration

· Idea of C, as opposed to Articles of Confederation, was to create direct link between People and National Government 

· US Term Limits v. Thornton – state can’t impose term limits on federal EOs

· Thomas’ dissent – authority is derived from people of each state not undivided people as a whole

· Framers wanted to increase power of fed. govt. while maintaining states as sovereigns and minimizing risk of fed. govt. suppressing liberty

· Enumeration and limitation of powers

· Federalist No. 84 (Hamilton)

· Enumeration makes B of R unnecessary – all powers are reserved to the people except what is given to the government, so no need to have additional document protecting other things.

· “Why declare that things shall not be done which there is no power to do?”

· How can you give “liberty of the press” any meaning except depending on the good faith of the people and the government which is the only real solid basis of our rights?

· Why federalism?

· Efficiency – spreading risk, provision of joint services

· This can be accomplished by an economic union w/o the political union?

· Promoting individual choice – can enforce values shared by majority of nation against majority in one or a few states

· Federalist No. 46 (Madison)

· Authority of govt. resides in the people and so the enlargement of either the federal or the state govts. at the expense of the other will only happen if the people want it.

· It is only within certain areas, anyway, that the federal government has a strong advantage. (ha.)

· Can move from one state to another to find policies you prefer

· Utility arguments, p.140 (smoking and DP examples)

· Encouraging experimentation
· A “single, courageous State” can be a lab to try different policies  (see Bradeis in New State Ice Co. – Court should hesitate to enact prejudices into legal principle by striking down social and economic experiments)

· Others think no incentive to innovate since other jurisdictions can copy without sinking any costs (what bunk)

· Promoting democracy
· More participation at state and local levels (local zoning, school boards, etc.)

· Preventing tyranny
· States can protect if authoritarian movement ever captures the federal government

· States break government’s monopoly on coercion

· Different forms of federalism

· Neither state nor nation have power to act (e.g. 1st Amend. + 14th Amend. = no one can abridge free speech)

· National government has exclusive power to regulate (Art. 1, §10 keeps states from engaging in activities permitted in Art. 1, §8 for national government – e.g. coining money)

· State governments have exclusive power – central controversy is what falls in this category

· State and national government have concurrent power to regulate.

· Supremacy clause establishes that national legislation prevails

· Commerce Clause in the 19th Century

· Gibbons v. Ogden (1824) – NY statute conveyed exclusive right to navigate steamboat between NYC and Elizabethtown to Ogden.  D operates boats along same route under federal Coasting Act.  P sought state injunction.
· P seeks to limit regulation of commerce to very narrow reading – commerce as buying and selling of things but not navigation.

· Power of Congress to regulate commerce extends into states, does not stop at their borders

· Does not extend to commerce that is isolated within a state

· Broad, functional reading of C – otherwise would be “magnificent to look at but totally unfit for use.”

· Ways to limit the Commerce Clause
· Internal limits – clause defines a specific subject matter

· Definition of “commerce”

· Definition of “among the Several States”

· Definition of “regulate”

· External limits – clause grants plenary power to Congress by allowing it to do anything reasonable regarded as a regulation of anything reasonably regarded as interstate or foreign commerce but things like the first amendment might bar the exercise of power.

· Commerce Clause in the Lochner Era

· Civil War and aftermath inaugurated era of more aggressive commercial regulation by Congress

· Interstate Commerce Act of 1887

· Sherman Antitrust Act of 1890

· Two approaches emerge from the cases

· Formal – do the facts meet some objective criteria (e.g. the goods crossed state lines)?

· Realist – what is the actual economic impact of the regulation or the actual motivation of Congress?

· Manufacturing is not commerce:  United States v. E.C. Knight (1895)

· US sought to break up sugar monopoly under Sherman Act.  D challenges c’ality of act.

· Holding – manufacturing is not commerce, but precedes it.  National government may not regulate

· Harlan’s dissent:  when manufacturing ends, subject of manufacturing becomes subject of commerce.  Direct (injurious) effect on all people – only nat’l govt. can deal with this.
· Houston, East & West Texas Railway v. US (1914)

· FG can set rates on rail line going from one part of TX to another.

· “Wherever the interstate and intrastate transactions of carriers are so related that the government of the one involves control of the other, it is Congress, and not the State, that is entitled to prescribe the final and dominant rule,” otherwise the State would be supreme.

· Different tests

· Intent/Direct: Coronado v. UMW – Sherman Act applied to strike against mine operators.

· Carter v. Carter Coal Co. – distinguish Coronado and EC Knight
· Acts of persons were local in character but intent was to restrain interstate commerce.  Interstate commerce was “direct object of attack.”

· Restriction on supply is an indirect and remote obstruction of commerce.

· Formalism/Realism – Fuller draws a temporal line.  Some activities precede commerce (manufacturing) and presumably succeed it (retail?).

· Hammer v. Dagenhart (1918) (The Child Labor Case) --  Child Labor Act prohibited shipment in interstate commerce of any product made with child labor.  P seeks to enjoin AG from enforcing.

· Court strikes down law.

· Congress does not have a general police power.  Distinguished from Lottery Case (below) because the goods themselves are harmless in this case.  Congress cannot prohibit movement of ordinary goods.

· Manufacturing is purely local activity, even though such a decision leaves states without child labor laws at an advantage.
· Pretext argument from McCulloch comes back.

· Holmes’s dissent – this is goods in interstate commerce, end of story.  Expressly in Congress’ power, regardless of indirect effects.  Well settled that Congress can use pretexts – e.g. prohibitive tax on margarine.  Act does not interfere with anything belonging to the States.
· Power where the state cannot or will not act – NJ could have stopped monopoly but did not.
· Stream of commerce – Stafford v. Wallace (1922) – stockyards “a throat through which the current [of commerce] flows.”

· Champion v. Ames (1903) (Lottery Case) – D arrested for shipping lottery tickets from TX to CA in violation of federal law.

· Power to regulate includes power to prohibit – Court does not define limit of power to prohibit articles from commerce but states that it cannot be arbitrary.

· Congress is only governmental power capable of protecting the public on this matter.

· Dissent argues this gives the federal govt. a general police power

· Is there anything left of Marshall’s pretext argument in McCulloch?  The purpose of the legislation at issue here is not commercial.
· Commerce Clause and the New Deal

· FDR takes office in 1933 and enacts the New Deal.  First challenges reach Court in 1934 and 1935.

· A.L.A. Schechter Poultry Corp v. United States (1935) – NIRA allowed Pres. To approve codes of fair competition developed by boards of various industries.  Poultry Code at issue here – Schechters charged with violations.

· Extraordinary conditions call for extraordinary measures BUT do not enlarge constitutional power.

· Chicken at issue came from other states but once trucked into Bklyn, any interstate activity ceased.  

· Stream of commerce: Slaughterhouse markets not in the “flow of interstate commerce” but at the end of it.  (See EC Knight)
· Direct/indirect effects:  if indirect effects counted, nothing would limit federal power.  Hours and wages have no direct relation to interstate commerce – if government could regulate this indirectly they could also regulate cost and prices directly.

· “It is not the province of the Court to consider the economic advantages or disadvantages of a centralized system.  It is sufficient to say that the Federal Constitution does not provide for it.”

· Cardozo concurrence:  Broad conception of CC power would destroy national vs. local commerce distinction.

· “The law is not indifferent to considerations of degree.”  But to find directness in this case would be to find it everywhere.

· Note that NIRA was unpopular at the time of the decision and set to expire in 2 weeks.

· Carter v. Carter Coal Co. (1936) – Court invalidates Coal Act’s labor provisions.

· “Whether the end sought to be attained by an act of Congress is legitimate is wholly a matter of constitutional power and not at all of legislative discretion.”  Power vs. discretion.  Danger of slippery slope.

· Commerce = “intercourse for the purposes of trade.”  Wages, hours, working conditions are intercourse for the purpose of production.

· Direct/indirect test:  direct implies proximate cause.  Turns not on magnitude of cause or effect but on means.  Not “what is the extent” but “what is the relation  between the activity and the effect?”

· Defines directness in terms of purposes sought to be achieved by the test.

· Same as Schechter except there commodities were at the end of interstate commerce and here they precede it.

· Cardozo – thinks degree is important; direct/indirect should not be read too narrowly.  Regulations necessary to protect the whole system.

· Alternatives to nat’l legislation

· Sutherland suggests other ways to bring harmony to the laws.

· But Art. I, §10 prevents States from entering into compacts with each other unless Congress consents.  Is this a good substitute for direct Congressional action?

· The Switch in Time

· Roosevelt overwhelmingly re-elected in 1936 and begins court-packing efforts.  Proposes one new justice for every one over 70.  Substantial opposition.  Meanwhile, Justice Van Devanter retires and Justice Roberts makes the switch in time on West Coast Hotel to save nine.
· West Coast Hotel Co. v. Parrish (1937) – (in first handout)
· NLRB v. Jones & Laughlin Steel Corp (realist/pragmatic) (1937) – 

· “Effect upon commerce, not the source of injury, which is the criterion.”

· D relies on Carter holding that manufacturing is not commerce.  

· Court holds that “flow of commerce” test not required in every instance.

· “Although activities may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control.”

· But not so remote and indirect so as to obliterate local/nat’l distinction.  Question of degree.

· P.179 – back to a scope of the effect test.  Catastrophic result of closing factories.

· Focus is on the company’s steel plants – contrast with Wickard’s focus on national wheat market.

· United States v. Darby (1941) (formalist??) – Fair Labor Standards Act prohibited shipment of goods made by employees paid less than minimum wage.  Court upholds Act.
· Two parts:

· Prohibiting interstate shipment

· Responding to pretext argument – Congress can exclude articles from commerce that are injurious to health, morals, welfare, even if state does not want to regulate.  (Lottery Case)

· Motive and purpose are matters for legislature and not the Court. (can this be reconciled with McCulloch)
· Absent some constitutional prohibition, Congress is within plenary power.

· Regulating wages & hours directly

· Justified as N & P to enforce ban on interstate shipment.

· Can’t this be always argued to support direct intervention?

· Also justified on independent ground of eliminating unfair competition.

· Only Hammer v. Dagenhart inconsistent with this analysis and is overruled.

· Seems to take the teeth out of the Tenth Amendment. (181)

· Wickard v. Filburn (1942) – guy growing wheat in his backyard above quota.

· Court says Congress can regulate this because aggregate effect of such activity has a substantial economic effect on interstate commerce, regardless of whether this effect is direct or indirect.

· Suggestion that if an activity is of “local character” that might help in a close case.

· Perez v. United States (1971) – credit fraud statute upheld because D is member of a class engaging in a class of activities across state lines.  Dissent says all crime is a national problem.
· Commerce Clause and the Civil Rights Era

· Heart of Atlanta Motel v. United States (1964) – P refused to rent rooms to blacks.  Sought injunction that Title II of Civil Rights Act was unconstitutional.  Act is upheld.
· Evidence in congressional hearings of burdens of racial discrimination on interstate commerce – people are mobile and need to be able to find places to stay.
· Negative effects of discouraging travel

· Though Congress was also considering a moral problem, no question of consideration of the disruption to commerce.

· Though motel is local, Congress has “power to regulate the local incidents [of interstate commerce], including local activities in both the States of origin and destination, which might have a substantial and harmful effect on that commerce.”

· Katzenbach v. McClung (1964) – Ollie’s BBQ does not let blacks dine-in, though 2/3 of employees are black.  P challenges Title II.

· Congressional testimony about disruption to travel caused by difficulty finding a place to eat.  Industry less likely to establish there since skilled people don’t move to these areas.

· Sufficient to find the discrimination was an obstacle to interstate commerce and for Congress to remove it.

· Even though little of Ollie’s business came from out of state but C does not call for a case-by-case examination.

· As in Darby, Congress determined for itself that there was a burden.  Though Court does not stop inquiry there, if there is a rational basis for the chosen regulatory scheme, that is enough.

· Then the question is whether the restaurant serves or offers to serve interstate travelers or serves food which a substantial portion of which has moved in interstate commerce.  The court below had found yes.

· Black’s concurring opinion – supports aggregation of local effects.

· Commerce Clause vs. 14th Amendment (186)

· Commerce Clause and the Rehnquist Court

· US v. Lopez (1995) – Gun-Free School Zones Act struck down.  Congress may not prohibit the possession of firearms in a school zone.

· Rehnquist:  Jones & Laughlin, Darby, and Wickard expanded commerce powers.  But there are still limits.  Three categories of permissible regulation:

· Use of the channels of interstate commerce

· Instrumentalities of interstate commerce and persons or things in interstate commerce

· Activities that have a substantial relation to interstate commerce (meaning those that substantially affect it)

· Pattern has been to uphold regulation of economic activity that substantially affects IC (even Wickard, the furthest reaching)
· GFSZA is a criminal statute, not even remotely economic

· Also contains no jurisdictional element that would ensure, through case-by-case inquiry, that the firearm possession affects IC

· Govt. argues that guns ( crime ( business and that education is important to commerce.  

· Rehnquist says this is too much and essentially limitless.

· Other traditional state jurisdictions (family law) could be regulated.

· Fed. govt. would be able to regulate education directly.

· Cites J & L about matters of degree.

· Commerce power should not be a general police power.

· Kennedy:  Congress, by now, has unlimited commercial authority.  Does not want to revert either to content-based distinctions or to 18th century interpretations.

· But, it’s important to maintain two distinct lines of political accountability.

· Here, national government intruding on a matter that is traditionally a state concern (crime and education?).

· States as labs for experimentation argument.

· 40 states already have criminal laws against this.  Federal statute forecloses experimentation.

· Thomas:  Doesn’t like substantial effects test.  Manufacturing and agriculture are not commerce.

· Stevens, dissenting:  Guns are both articles of commerce and articles used to restrain commerce.
· Souter, dissenting:  Under rational basis review, this fits within interstate commerce.  Danger of falling back to unworkable tests of the past.
· Breyer (w/Stevens, Souter, Ginsburg), dissenting:  Rational basis review.

· Economic links between guns, education and economics.

· Congress could rationally have found these effects to be substantial.

· Three problems created by holding:

· Counter to Perez and Katzenbach.

· Commercial vs. noncommercial activities not tenable.  Perez, McClung, Wickard not decided on those grounds.

· Uncertainty in previously well-settled area of law.

· US v. Morrison (2000) – civil remedy provision of VAWA held unconstitutional.

· Rehnquist – gender-motivated crimes are not economic activity, even if in the aggregate they affect IC.  But-for causal chain not sufficient to support Congress’ conclusion.

· Concern about intrusion on traditional state power.  

· Beating your wife is apparently “truly local.”

· Souter, dissenting – Reality changes the Constitution without amending it.

· “Economic growth and the burgeoning of federal revenue have not amended the Constitution, which contains no circuit breaker to preclude the political consequences of these developments.”

· Court lacks institutional capacity to conduct ad hoc review.

· Breyer, dissenting – Critique of formalism.  Easy to redraft the statute to give it a jurisdictional hook.  Inherently arbitrary.  Complex rules, fine distinctions and random results.

· (Congress ends up re-drafting the GFSZA to specify that the gun had to be shown to have been transported in IC)

· Critiques:

· “Actual limiting principle…is that there must be a limiting principle.”  Weinberg, Fear and Federalism.

· Nagle, Commerce Clause and the Delhi Sands Flower-Loving Fly – (201) – three relevant questions:

· What is the appropriate level of aggregation when comparing an activity to IC?

· What is the activity that must be connected to IC?

· Can a potential effect ever qualify as a substantial effect?

· “Cuing effect” – decision may just be a way of reminding Congress to ensure their own actions conform to constitutional limits.

· Political Constraints vs. Judicial Enforcement of Federalism (151-160)

· Garcia v. San Antonio Metro Transit Authority (1985) – despite changes since 1789, states still able to stand up for themselves, through politics and political structures.  Justice Powell disagreed.

· Kramer – state institutions might not be protects, but state and local voices are.

· Federalism as pretext for ideological conservatism.

· Federal regulation of states

· 10th Amendment:  The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
· National League of Cities v. Usery (1976) – Congress cannot enforce minimum wage and overtime provisions of FLSA against the states “in areas of traditional governmental functions.”
· Though wages and hours of state employees affect IC, still unconstitutional to apply to state and local employees.

· Hodel v. Viriginal Surface Mining Assoc. (1981) – c’ality of statute regulating strip mines upheld.  Did not affect “States as States” though lower court found it interfered with state function of land-use regulation.  

· Valid distinction between direct effect on States and indirect effect on locally important industry?

· United Transportation Union v. Long Island Railroad (1982) – upheld c’ality of applying Railroad Labor Act’s collective bargaining provisions to state-owned LIR.

· Isn’t LIR as essential to NY as state hours and wages?

· FERC v. Mississippi (1982) – Public Utilities Regulatory Policies Act upheld; requires state utilities commissions to follow certain requirements.  States could be required to uphold federal standards.

· Congress, having the power to preempt state regulation entirely, could adopt the less intrusive scheme of PURPA.

· EEOC v. Wyoming (1983) – Age Discrimination in Employment Act applies to state employees.  Did not impair states’ abilities to structure integral operations to such a degree as to be unconstitutional.  
· Garcia v. San Antonio MTA (1985) – overrules National League of Cities.  
· Blackmun: Traditional government functions test is unworkable.
· NLC test based on governmental functions can’t be faithful to principles of federalism.
· “Any rule of state immunity that looks to the ‘traditional,’ ‘integral,’ or ‘necessary’ nature of governmental functions inevitably invites an unelected federal judiciary to make decisions about which state policies it favors and which ones it dislikes.”
· Structure of Federal Government itself is a principal protection of the States.  Therefore their interests are best protected by procedural safeguards than by judicially created limitations on federal power.
· Powell’s dissent:  Special interest groups, lobbying, campaign donations mean the political process can’t be relied on to safeguard the states.  Hill staffers probably don’t think too much about the states.
· O’Connor’s dissent:  More to federalism than the nature of the constraints that can be imposed on the States in the realm of authority left open to them by the C.  Real question is whether there is any realm left open to them by the C.
· Does the federal system have legal substance – a core of constitutional right that courts will enforce.
· ‘Essence’ of federalism is that States as States have legitimate interests which the federal government must respect even though its laws are supreme.
· Abandoning NLC, means all that is relied on to maintain federalism is the Congress’s “under-developed capacity for self-restraint.”
· South Carolina v. Baker (1988) – “Garcia holds that the limits [on Congress’s power] are structural, not substantive.  
· Garcia left open the possibility that extraordinary defects in the national political process might render congressional regulation of state activities invalid, but SC did not allege that it was left out of the process or singled out in a way to leave it politically powerless.
· O’Connor’s dissent:  Court should have inquired into substantial adverse effects on state and local govts that would result from statute.
· Rehnquist’s concurrence:  No substantial effect on abilities of States ro raise debt capital from the tax.
· Gregory v. Ashcroft (1991) – ADEA does not apply to mandatory retirement provisions for state appointed judges.  
· State’s retirement provision fundamental to sovereignty and if Congress meant to displace state decision’s in that area, they would have to say so clearly.
· New York v. United States (1992) – Congress can’t compel States to deal with radioactive waste.
· Facts – complicated.  NY couldn’t find a site for its disposal and had to pay NJ premiums under the Low-Level Radioactive Waste Policy Act, so NY decided to challenge the Act as a violation of the 10th Amendment.
· Tenth Amendment directs a determination of whether the state matter is protected by an Article I limitation.
· Radioactive waste is clearly IC.  Congress can also create incentives for states to adopt a certain legislative program consistent with federal incentives.  This program created 3 incentives:
· Surcharge provisions – OK, within Spending Clause and CC.
· States with disposal sites can increase cost of access and eventually deny it altogether to non-sited states – OK, conditional exercise of Congress’s commerce power.
· States that do not regulate according to federal standards must take title to and possession of any waste produced within their borders and become liable for all damages waste generators suffer because of states’ failure to take title properly – NOT OK, Congress cannot commandeer state governments into serving federal regulatory purposes.  This “incentive” gives states the choice between two unconstitutional options.
· Constitution gives the federal government power to compel individuals and not states.
· Distinction between a federal statute’s regulation of States and private parties for general purposes and one that solely regulates the states.
· Even if states consent to federal regulation of this sort, it’s still not allowed.
· White, concurrence and dissent (functionalist):  LRWPA was not Congress run amok but state leaders trying to reach a state-based solution to the problem of waste.  They sought congressional sanction of interstate compromises they had reached.
· Court’s ruling means that one state gets to impinge the sovereignty of another (by making it accept waste).  Federal government acting here as a referee, not as a bully.
· Rejects distinction made from other Tenth Amendment cases (general applicability vs. applicability only to states)
· Appropriate analysis comes from Garcia – Court erroneously rejects process-based argument that the states can take care of themselves.  This turns federalism on its head by encouraging a federally imposed solution rather than one devised by localities.
· Stevens, concurrence and dissent:  Just because federal government exercises its authority over individuals does not mean that it does not also exercise it over states.  Constitution enhanced, rather than diminished, federal power.
· Printz v. United States (1972) – Brady Act required national system of background checks to be created by the AG.  In the meantime, CLEOs of each local jurisdiction had to do it.
· Federal government can’t conscript state and local employees into its service.
· Accountability problem
· Structural argument – Congress can regulate individuals but not states
· Separation of powers problem – transfers executive responsibility to CLEOs not under President’s control.
· Thomas, concurring: 2nd Amendment forbids intrastate regulation of firearms.
· Stevens, dissent:  Historical materials suggest founders wanted to enhance federal power, disagrees with Court’s assessment of early practice.
· State officials required to enforce national law all the time.
· Accountability concerns overstated and reveal lack of faith in the electorate.
· Functional argument – in name of State’s rights, Court would have Congress create elaborate national bureaucracies.  (Breyer notes that having states enforce federal laws actually increases their independent authority – other countries do it this way – see p.255 – Scalia apoplectic)
· Reno v. Condon (2000) – just the expenditure of time and effort does not constitute commandeering of state employees.  Act regulates the states as owners of databases, not states as sovereign over its employees.  Statute also generally applicable.
· Pre-emption – 
· Congress can tell states not to regulate in some way by passing pre-emptive law.  Why can’t it tell states affirmatively to regulate?
· Justice White suggests Congress can still condition payment of funds and regulate directly the waste producers by banning its shipment from NY – why?
· Powell – O’Connor displays a process-oriented federalism rather than substantive.  Federalist concern was that states would turn into political sub-divisions of the national government not because their processes would be pre-empted but because their business would be.  Produces the kind of federalism the Federalists did not want.
· Functional defense of Printz –   states and non-government actors need to compete for federal revenues.(253)
· Compelling legislative vs. executive branches – should be a less strong presumption against compelling executives/law enforcement branches.
· 10th Amendment and state power – (254) – can states only exercise powers reserved to them that existed before or do they get everything the federal government does not.
· Dormant Commerce Clause
DORMANT COMMERCE CLAUSE

· state laws that regulate interstate commerce are not okay if they conflict with a federal law

· but what if states are regulating something that Congress has not?

· Certain state laws that interfere with interstate commerce do violate the commerce clause

· Gibbens v Ogden 

· Q:  if there had been no federal statute at all, what would have been the result here?

· The obvious answer is that New York could have done what it wanted 

· But the not intuitive answer is that even if Congress didn’t preempt this regulation, it’s still not okay

· Legislation designed to benefit in-state producers is not protectionist—to determine if a regulation is in violation, there can be no other purpose
· Ex:  imposing a tariff on production of a good in state, to protect that industry within the state—like to protect north Carolina textile industry 

· Q:  Why does judicial review not seem appropriate here? It’s controversial because….

·  Because there is a political alternative—you can seek to change the regulation through the political process

· regardless of what the court decides, Congress can step in and change the result 

· it would be impossible for Congress to anticipate every regulation the state might make, so that’s why the judiciary steps in 

· Q: What’s wrong with protectionism? (a state trying to protect in-state producers by taxing out of state producers)

· Representation—in the federal government, every person is being represented, but within a state not everyone was represented

· Ex:  McCullouch v. Maryland—legislature of Maryland cannot be trusted to tax the national bank

· People out of state are not represented in state government—so protectionism is relatively unfair 

· As a matter of economics:  anti-competitive behavior, does not promote wealth maximizing transactions 

· Political justification—why wouldn’t the consumer advocate for the out of state interests?

· We might want to drink wine produced from CA even though we live in NY

The doctrine prohibits protectionist legislation—that’s what it is.  State regulation that is protectionist in nature.  

Philadelphia v.New Jersey 

· Q:  Who are the winners and losers in this court decision?

· Out of state waste producers—they lose because they have to turn to higher cost landfills or other disposal methods

· Out of state land fill—they win because they get more business—business that can’t go to new jersey

· In state waste producers—they win—less competition since they don’t have to compete with out of state waste, since reduced demand

· In state landfill operators—they lose because they lose money (not sure about this)

· HYPO: new york and new jersey both produce widgets. NY is wood, NJ is plastic.  So NY decides it’s going to impose a tax on the NJ widgets.   This looks like a protectionist tariff under the terms of the doctrine

· What’s wrong with this law?  Isn’t this exactly what the gov’t should be doing? It wants to recoup the money that it will have to pay for the environmental consequences. This is the example of a tax that is actually efficient.

· So the moral is that you can’t just look at negative economic effects on another state. You have to consider why the state has passed the doctrine.  

States have to recognize that we’re part of a national union—this dormant clause doctrine that carves this little space is a way of balancing the interests of the states.  States do have to refrain from intending to discriminate and passing a statute that does nothing more than intend to discriminate.  

Wyoming v. Oklahoma 

· intent question—would Oklahoma have passed the law other than trying to corner the market on coal

· the court says no and strikes down the statute

· says the statute is facially discriminatory, and ALSO has a discriminatory purpose

Maine v. Taylor (pg 282)

· a legitimate environmental purpose in this case saved the law

· the wildlife was being protected by this statute

Hunt v. Washington State (pg 303)

· forbids apples from being sold in North Carolina unless you have USDA grade on your apple. This seems like a facially neutral statute.  But it turns out, the statute was intended to discriminate on Washington apples (they have their own grading system that is more strict) 

· there was no legitimate reason for the statute other than to protect against washington apples

So now, what do we think about the New Jersey case?  The state could have come up with a number of other things.  According to the court, it was just too hard to define the law between in state and out of state.  There were other methods of achieving that purpose. 

Exxon Corporation 

· law neutral on its face, but burden of law falls entirely on out of state oil companies

· the salient fact to the court was that 

· protectionist measures, if they have effects on out of state consumers, are going to undermine national unity—trying to challenge intent test but doesn’t get anywhere 

· fact that burden falls on out of state consumers isn’t enough 

There are a bunch of exceptions to the doctrine—

· difference between state as a market participant vs. state actor 

· ex:  if Oklahoma buys coal to heat it’s offices, it can buy coal from wherever it wants.

· Boston can have a rule that you can only do construction in Boston if 50% of workers come from Boston

· Maryland, scrap metal

· Schools can charge higher out of state tuition, than in state tuition 

· But why does this make sense?

· Argument that states acting in the market, have rational pressures and will act accordingly 

· State subsidies of instate businesses 

· Favoring in state producers with subsidies

· How is this different from taxing outside producers (seems like the same thing, just in the reverse)

· Transportation

· State regulations as to the size of trucks 

· Court permits regulation of the size of trucks on state highways 

· Found they can have reasonable safety reasons for wanting this 

· But then court strikes down Iowa law that banned big trucks 

Shipping wine.  In state vs. out of state. 

Is this protectionist?

· the rationale was to prevent wineries from sending alcohol to wineries.  But this isn’t a good explanation because they could just get it from NY

· also the statute does not apply to beer and other forms of alcohol

· Does the dormant commerce clause limit the 21st amendment??

· The court will probably say that the statute is intentionally discriminatory 

Protectionist interference with trade—seems like a problem worth solving, even if a very small subset .
Why have the courts involved in this?

· Put before an agency?

· This might be more rational, but expensive
· Separation of Powers
· Taxing and Spending Power of Congress
· The “general welfare” power of Article 1, §8 is connected with the taxing and spending power.  The rule is that Congress must tax for revenue and not for regulatory purposes and then spend for the general welfare.  The spending must be for a national concern and not a local one.  However, Congress is accorded much deference.
· Taxing Power: 
· Bailey v. Drexel Furniture Co. (1922)  --
· Post Hammer, Congress enacted Child Labor Tax Act which placed excise tax on goods made with child labor.
· Pretext:  Court says no.  Tax can’t be a regulation by way of a penalty.  Concerned that if this were allowed, Congress could do this to regulate everything.
· Pretext arguments require a prior determination of the proper purposes for which a power may be exercised.  What are the purposes of taxing as opposed to those of the commerce power?
· When power to tax lies with one sovereign and the power to regulate lies with another, must not allow taxes that cross the line into regulation.
· Does it matter how much the tax raises to determine Congress’ purpose?
· US v. Kahriger (1953) – Court lists cases where it upheld taxes on margarine, narcotics, and firearms.  Not valid grounds.
· Does it turn on whether the tax details a specific course of conduct?
· Doremus/Drexel Furniture – distinction about whether enforcement scheme makes sense for collection of the tax.
· Spending Power: 
· General vs. local welfare – US v. Butler (1936) –
· 1933 Agriculture Adjustment Act at issue.  Tax creates a benefit payment for farmers who reduce their acreage.
· Held:  Congress cannot use tax/spend powers to operate self-contained program regulating agriculture production.  Agricultural regulation not granted to Congress in the C, cannot do an end-run using taxing powers.
· Dissent (functional):  Depressed state of agriculture is nationwide, so the tax is being used for general welfare.  No coercion, no infringement on state power.
· This was the last in a series of cases striking down parts of the New Deal.  Subsequent commerce clause cases suggest that this wouldn’t be considered a local concern today.
· Executive Power
· Foreign Affairs
· Treaties
· Missouri v. Holland (1920) – if a treaty is valid, it supercedes state law.
· Article II, §2 expressly delegates power to make treaties to the President and Article VI makes treaties the supreme law of the land.
· When is a treaty unconstitutional?  When it does what Congress cannot do?  No, too broad a statement.
· Treaties must not be taken lightly and it takes more than “invisible radiation from the general terms of the Tenth Amendment” to strike one down.
· Only national action can solve the migratory bird problem.  Subject matter only transitorily within the State.
· Bricker Amendment – in the 1950s, sought to add language to C stating that no treaty that conflicts with C can have force or effect and that a treaty is only valid as internal law through legislation which would be valid without the treaty.
· Square with Heart of Atlanta and McClung
· Reid v. Covert (1957) – treaties must be constitutional, even under Missouri v. Holland.
· Sources of President’s authority
· US v. Curtiss-Wright Corp. (1936) (functionalist) – 
· Assuming delegation would be invalid if internal, can it be valid if foreign?
· Since states never possessed foreign affairs powers, the analysis is not enumerated/implied/N&P.
· Federal government’s authority is not derived from the affirmative grants of the C, but passed from the Crown.
· President’s “delicate, plenary and exclusive power” in IR does not require an act of Congress for its exercise.
· Congress is nonetheless invested with a number of foreign affairs powers:
· To declare war
· To regulate commerce with foreign nations
· To raise and support armies, a navy, to call up the militia to repel invasions.
· Functionalism – Court argues only the President can know the conditions which prevail in foreign countries + avoiding embarrassment.
· Parallels with functionalist arguments for administrative agencies.
· If you disagree with economic or international intervention, these arguments are unpersuasive.
· American Insurance Ass’n v. Garamendi [come back to this]
· War Making
· Allocation of authority
· C notoriously ambiguous:  Pres is commander-in-chief of armed forces but Congress empowered to declare war.
· Original understanding
· “Declare” war rather than “make” war so that Pres can repel sudden attacks
· (407)
· Judicial construction – very little
· The Prize Cases – lawfulness of Lincoln’s blockade after secession.  Court upheld it by arguing that state of war already existed – civil war is never publicly proclaimed but is a fact.  Congress had no authority in C to declare war against any State.
· Dissent: He already commands the army, he doesn’t need more power.  Not hard to convene Congress for approval.
· Actual practice of Congress and the President
· Persian Gulf War – military buildup before congressional approval.  Some say never got official declaration of war.  Others say it was functionally the same.
· War in Kosovo – no formal declaration of war.  Totally incoherent congressional reaction.
· UN peacekeeping and peace enforcement (Bosnia, Haiti, Somalia) – Pres did not seek congressional approval.
· The War Powers Resolution (1973) (410)
· Contains a legislative veto – is this constitutional after Chadha?
· Perspectives:
· Unconstitutional restriction of Pres’s authority
· Is constitutional
· Rendered null by 1547(d)(1)
· Has been more or less ineffective in constraining executive discretion.
· Congress has never enacted a resolution pursuant to WPR and Presidents regularly ignore it.
· Meant to prevent future Vietnams but undercut by failure to address new kinds of warfare 
· covert wars involving paramilitary activities
· short term military strikes within the 60 day limit
· didn’t work for more conventional Persian Gulf either
· No statute can give Members of Congress courage.
· “War” against terrorism – [need Supp. #1]
· Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case) (1952) – President Truman directs Secretary of Commerce to take control of nation’s steel mills.
· Govt. argues that Pres. acting in an emergency to keep steel production going for war effort, which falls into aggregate of Chief Executive and Commander in Chief powers.
· Court (Black) says:  Nope.  Formalist approach.
· “Theater of war” may be an expanding concept, but it doesn’t go that far.  Clearly a legislative task to address a labor dispute.
· President’s executive power refutes idea that he is a lawmaker.  He can only recommend laws he likes and veto ones he doesn’t.  
· Article I says all legislative powers herein granted go to Congress
· Frankfurter’s concurrence – Congress can and does allow executive seizure.  Also specifically withheld emergency authority in the Taft-Hartley Act.  No tradition behind what exec wants to do.
· Jackson’s concurrence (functional) – “practice [not judicial pronouncements] will integrate the dispersed powers into a workable government.”
· Actual power of President fluctuates depending on circumstance:
· At its maximum when acting pursuant to authorization of Congress.  Here (alone) he personifies federal sovereignty.  If an act here is unconstitutional, it’s because the whole federal government lacks power on the matter.
· Zone of twilight where acting in absence of congressional grant or denial.  He and Congress have concurrent or uncertain authority.
· Lowest ebb where he is acting against expressed or implied will of Congress.  Courts can sustain these actions only be disabling Congress from acting.  Severe tests which this case does not meet.
· Forefathers knew what emergencies were.
· Gap between paper and real powers of President – in modern times he exercises plenty of control.
· Douglas’s concurrence – the branch that pays compensation is the one that can seize.  We pay a price sometimes for checks and balances and that’s the way it goes.
· Vinson’s dissent (+3) – in order to execute legislative programs, steel is needed.  So the President can take the mills – it’s an executive not legislative action.
· Historical examples of seizures
· Court overstating what the President is doing
· Court’s decision to grant cert. completely changed the attitude of the negotiators who were close to an agreement.  Haste of Supreme Court action has been criticized given important of issues
· Truman also exaggerating emergency – unions struck for 53 days with no shortage (Frankfurter:  emergency powers kindle emergencies).
· Functionalism vs. formalism in separation of powers
· 347-8
· Lack of “herein granted” in Article II means President has implied powers not enumerated in C – Hamilton, T. Roosevelt.
· Ex Parte Milligan
· Ex Parte Quirin
· Hamdi
· Rasul
· Bybee Memo
· Stone article
· Equal protection  -- Slavery and Reconstruction
· Slavery and the Constitution
· Race has both been an integral part of American history and the shaping of minority rights in the Constitution.
· Three provisions recognize (and legitimate?) slavery:
· Article 1, §9 – prohibits Congress from outlawing slave trade until 1808
· Article 1, §2 – apportionment of legislators on basis of whole number of free persons and 3/5 of others
· Article IV, §2 – escaped slaves must be “delivered up.”
· Main idea was to deal with slavery by keeping it out of national arena.  Maybe left question of future action open on purpose.
· Early cases
· State v. Post (1845) – NJ constitutional convention nowhere intended to abolish slavery.  Court says solution must be political.
· Prior to Civil War, judges who strongly opposed slavery still voted to uphold it.
· Fugitive slave clause litigation – courts most often intervened to undo limitations on slavery
· Prigg v. Pennsylvania (1842) – Justice Story struck down PA statute prohibiting anyone from removing blacks from state by force.
· Decision left intact power of free states and national government to limit the growth of slavery by freeing slaves brought into their territory.
· Nationalized the question.
· Dred Scott v. Sandford (1857) –
· Slaves cannot claim the rights and privileges of the Constitution because they are not citizens.
· At the time the C was written, they were considered inferior and had no rights except what the government chose to give them.
· Not the province of the Court to decide on the wisdom of that view.
· Granting Scott free status deprives owner of property without due process of law.  Act of Congress prohibiting slavery in LA territory is void.
· This is the second assertion of judicial review (nullification) after Marbury.
· Did the Court decide an issue not presented?
· If he was not a citizen of Missouri and the court below lacked jurisdiction, the rest of the opinion is moot.
· Should the Court have left the issue to political resolution?  Or simply imposed the wrong solution? (431)
· Douglass, The Constitution of the United States: Is it Pro-Slavery or Anti-Slavery?
· Origins and Early Interpretations of the Fourteenth Amendment
· Ackerman, We the People
· Note on the Unusual Procedural History of the Fourteenth Amendment
· Reconstruction – After the Civil War, the states could no longer be depended on to protect the rights of individuals.
· Three amendments conferred more power on Congress:
· 12/31/1865 – 13th Amendment.  Ratification of Emancipation Proclamation.  Slavery was quickly replaced by “Black Codes” which interfered with blacks’ civil rights.
· Civil Rights Act of 1866 – but doubts arose about Congress’ authority to enact this law.
· First drafts of 14th Amendment begin to circulate
· 7/28/1868 – amendment ratified
· 3/3/0/1870 – 15th Amendment protects right to vote.
· Congress subsequently enacts legislative program under the authority of these amendments.
· Privileges and Immunities Clause – The Slaughterhouse Cases (1873) – 
· Held:  The Civil War amendments do not provide US citizens broad protections against state action.
· Fourteenth Amendment clearly distinguishes between citizenship of the US and citizenship of a state. [textual argument]  Only applies to privileges of national citizenship.
· Such a broad expansion of federal power as suggested by petitioner could not have been intended. [but wasn’t it!]
· Dissent (Field, et al.): If P & I given Court’s meaning, it is a “vain and idle enactment.”
· Dissent (Bradley):  Granting a monopoly infringes personal liberty. 
· Decision renders P & I a “practical nullity.”  Criticism of interpretation that 14th Amendment protects only those rights already given by other federal law.  First sentence of amendment added by Senate to overrule Dred Scott not to distinguish between citizenships.
· Incorporation controversy and P & I (700-701; more below)
· Strauder v. West Virginia (1880) – W. Va. statute excluded blacks from the jury.
· “What is [the 14th Amendment] but declaring that the law in the States shall be the same for the black as for the white” 
· Positive immunity in the text against “unfriendly legislation against [blacks] distinctively as colored.”
· Jury restrictions can be based on educational qualifications, gender, property but not race.
· Incorporation Controversy – to what extent does the due process clause incorporate the first 8 amendments?
· Ante Bellum (pre-Fourteenth Amendment): 
·  Barron v. Mayor & City Council of Baltimore (1833) – P suing city for damages under 5th Amendment.  Court says no; if framers wanted the 5th Amendment to apply to the states, they would have said so in plain language.
· In this era, state governments thought to be adequate safeguard of individual liberties.
· Murray v. Hoboken Land & Improvement Co. (1856) – 
· Due process of law conveys the same meaning as ‘the law of the land’ in the Magna Carta.
· Due process given meaning by looking at settled usages dating back to England.
· Twining v. New Jersey (1908) – Some of the personal rights in the first 8 amendments apply to state action because they form part of the conception of due process of law.
· Look to fundamental principles of liberty – which do not include privilege against self-incrimination
· Palko v. Connecticut (1937) – is the right of the very essence of a scheme of ordered liberty?
· Right to trial by jury and immunity from prosecution against by indictment not essential to ordered liberty.
· Possible to conceive of liberty and justice in their absence.
· By this time, understood that due process could incorporate substantive as well as procedural rights.
· Fundamental fairness:  Adamson v. California (1947) – 
· Justice Douglas, in dissent, explains “total incorporation” position.  Natural law theory of Constitution in Twining degrades the Bill of Rights and gives too broad a power to the Court.
· History shows drafters of amendment meant it to incorporate Bill of Rights.
· Otherwise Court is substituting own conceptions of decency and fundamental justice for language of Bill of Rights
· This has never commanded a majority of the Court.
· Justice Frankfurter, in concurrence attacks this theory.  Judicial review requires a great deal of judicial discretion but judges are always restricted by accepted notions of justice.  
· Deference to the State court under review is a way to rein in discretion.
· “Fundamental fairness” test used for about fifteen years after Adamson but difficulties arose in avoiding “merely personal judgments.”
· Warren Court modified incorporation methodology without expressly abandoning fundamental fairness and selectively began incorporating more and more of the bill of rights into the due process clause.
· Duncan v. Louisiana (1968) – right to jury trial incorporated.  Opinion traces process of selective incorporation over the years.
· Points out that, contrary to Palko, the right at issue must be considered in context of actual and not theoretical justice systems.
· Modern incorporation doctrine
· Only provisions not incorporated are the 2nd and 3rd, the 5th’s grand jury indictment requirement and the 7th
· Does an incorporated right apply to the states in the same manner?  Not at first, but now pretty much yes.  For discussion of this issue in EP context, see Crosun Part II, Scalia dissent (racial discrimination more likely at local/state level)
· 5 concerns of incorporation –
· adhering to language of amendment
· avoiding vague standards
· providing broad protection of individual liberties
· appropriate recognition to federalism
· providing enough direction for consistent enforcement of federal constitutional standards  (may be most significant)
· State Action and the Fourteenth Amendment
· The Civil Rights Cases (1883) – Civil Rights Act of 1875 invalidated for lack of power.  Unconstitutional because it punishes individual action and not what the state does institutionally.
· State action is a prerequisite for 14th Amendment enforcement.  Otherwise it is simply a private wrong to be redressed by State laws.
· 13th Amendment authorizes direct legislation but is directed only to problems of slavery and involuntary servitude.  Slavery is gone, “special treatment” has to end sometime.
· Harlan’s dissent –Amendments about race and not just slavery.  Assumption that 14th amendment is only a prohibition on State action is not consistent with language.  Insincere to say blacks get favored treatment in the law.
· Does failure to act count?  If there are no state laws for redress, can the federal government step in, on the basis of the Civil Rights Cases?  Maybe originally, but qualified/rejected by US v. Morrison (VAWA case)
· Individual autonomy – CBS v. DNC (1973) – liberty of DNC to advertise versus the liberty of CBS to refuse it.  No state action found.
· Shelley v. Kramer – covenant against houses being sold to blacks violated and suit follows.  Vinson says private agreements are fine but enforcement by a state court constitutes unconstitutional state action.
· “But for” conception of state action
· Rights guaranteed by first section of 14th Amendment are individual and personal – no argument to say that another class may equally be discriminated against.
· [EP argument (only one paragraph) is perhaps real issue of case.
· Requiring equal enforcement of private covenant denies equality.  Vinson uses functional argument that only whites have used the rule.
· Perhaps it is always possible to find state action and real issue is whether governmental action in unconstitutional – Washington v. Davis problem.
· One argument that real issue is that the law was facially discriminatory.  Criticism that selective enforcement rationale makes the decision contingent and reduces its moral appeal. (1522)
· Racially discriminatory purpose might solve W v. D problem]
· “The Constitution confers upon no individual the right to demand action by the State which results in the denial of equal protection of the laws to other individuals.”
· State enforcement of discriminatory testamentary and inter vivos dispositions – orphanage and park example. (1524-5)
· State enforcement of trespass laws (1526)
· Public accommodations controversy mooted by 1964 Civil Rights Act
· Equal Protection: From Plessy to Brown
· Separate but Equal
· Plessy v. Ferguson (1896) – 
· Brown, J:  Separate is ok.  Any stigma is self-imposed.  Reasonableness requirement.
· Harlan, J: Everyone knows what is going on here.
· Equality requirement not explicitly addressed until Cumming v. Board of Education wherein black high school not required.  But McCabe v. Atchinson says right to EP is individual and a given individual should have same conditions.
· Berea College (1908) – conviction of college upheld for allowing co-mingling.  Corporation has less rights than individual?
· Buchanan (1917) – choice is available in earlier cases but no ok where person denied right to use, sell, transfer property. 
· Attack on Jim Crow
· Intent to protect rights of freed slaves by federal legislation frustrated by Court’s adherence to old version of federalism and collapse of the political consensus supporting civil rights legislation.
· Brown v. Board of Education (1954) (Brown I)
· Warren, J:  History of Fourteenth Amendment inconclusive.  Rejection of originalism.  Importance of public education and of imbuing cultural values in children.  Once state provides education, it is a right.
· Intangible qualities leading to feelings of inferiority; worse that it is given the sanction of the law.  Advancement of psychological knowledge.
· History of amendment – in 1868, segregation permitted.  But counterargument is that framers could not do everything at once.
· Bolling v. Sharpe decided the same day makes segregation in DC unconstitutional on Fifth Amendment grounds.
· Alternative rationales
· Freedom to associate
· Brown and Cold War (battle for hearts and minds)
· Unjustified assertion of judicial power?
· Institutional weakness of the judiciary to get involved here.  But determining equality between thousands of schools might have been more intrusive still.
· Bell’s alternate suggestions for helping parents and communities organize. (453)
· What is the remedy in Brown?  Affirmative integration or simply removing obstacles?  Not clear and answered in Brown II.
· Charles Black, The Lawfulness of the Segregation Decisions
· Michael Klarman, Racial Change and the Civil Rights Movement
· Brown II and Progeny
· Brown II (1955) – desegregate with all deliberate speed, supervised by local courts.
· Criticism:
· If segregation is unconstitutional, “prompt and reasonable” start to desegregation cannot be tolerated.  Did Brown II accord rights to a class rather than individuals?
· Needlessly encouraged resistance to desegregation by failing to demand an immediate remedy.
· Overstated administrative difficulties of desegregation.
· Wrong to delegate task of enforcement to lower federal courts under such vague guidance.
· Tokenism and massive resistance
· Lower courts start interpreting Brown narrowly; Court stays silent until Cooper v. Aaron (1958) which still did little to end confusion.
· Early 1960s, more effect Court intervention.  Coincides with re-emergence of effective political coalition supporting black equality for the first time since Reconstruction.
· Civil Rights Act of 1964 – empowered AG to institute desegregation suits in the name of the United States and allowed HEW to promulgate guidelines.  Number of black students attending desegregated schools in the South started to go up.
· Busing and race-conscious remedies
· Swann – Busing ok, though every school does not have to reflect make-up of community as a whole.  No year-by-year adjustments once affirmative duty to desegregate has been achieved.
· This was the last post-Brown case oriented to the South.
· Outside the South
· Problem arose wherein Southern resistance forced Court to adopt broader and broader statement of Brown’s meeting which undermined the political support which made it possible.
· Reliance on empirical evidence left Court open to empirical attack
· Results-oriented or intent-oriented.  Results-oriented measures approved in Swann, despite proposition that intervention only allowed to correct deliberate segregation, opened North to similar scrutiny.
· Keyes v. School District No. 1, Denver, Colo. (1973) – suit against school in a northern city that never mandated segregation.
· Plaintiff must show segregation results from intentional state action with regard to substantial portion of the system (but not each school)
· Powell, J, dissenting in part – de facto/de jure distinction means Court should abandon outdated distinctions and adopt national rather than regional constitutional principles.
· Swann imposed obligations on southern school districts that are not regionally unique.  
· Thinks substantial degree of segregation in a district is prima facie evidence and shifts burden to officials.  Not every school but every system.
· Desegregation does not have to mean busing, which should not be constitutional requirement.  Detracts attention from quality of education.  More discretion necessary.
· Rehnquist, J, dissenting – judicial overreaching?
· End of desegregation era
· Politics – Nixon, limitations on busing, etc.
· White flight – large numbers of white students abandoned public education which left the schools still segregated.
· Should Court have stuck to its principle in fact of opposition?
· Yes, brave
· Maybe but:  “Insistence on principle and legality in the fact of threatened lawlessness can be justified even where great immediate costs are involved, but to ignore the existence of perfectly legal means of avoiding a requirement is to bury one’s head in the sand.
· Scaling back (after 9 GOP appts.):
· Milliken v. Bradley (1974) – no interdistrict remedies in case involving Detroit and surrounding areas.  Must be precipitating interdistrict violation and interdistrict effect.  Dissent argues this leaves state powerless to meaningful address constitutional violation.
· Milliken II (1977) – Court upholds plan focusing on quality of education.  Judge could order expenditure of state funds for remedial education. (!)
· Missouri v. Jenkins (1990) (Jenkins I) – court orders property tax levy to be raised by 100% to fund magnet school program. (!!)  Court says that abuses discretion but that judge could order raise in taxes.
· Jenkins II (1995) – Milliken II type remedies restricted.  Salary increases not ok since interdistrict goal (of attracting white students) is beyond scope of intradistrict violation defined by the Court.
· Thomas, J: Amazement that anything predominantly black is automatically considered inferior.
· Freedom of choice (in 1968, invalidated in Green) – Bazemore: 4H club not required to segregate since racial imbalance result of wholly voluntary choice.  Fordice – distinguished in re: MI colleges because State involvement uncertain – suspect aspects to system  
· Equal Protection: Strict Scrutiny and Race

· Rational Basis Review – classifications based on race and other suspect classes subject to heightened review.  Other classifications subjected to rational basis review.
· NY City Transit Authority v. Beazer (1979) – methadone-user discrimination in MTA hiring.  DC concluded this policy was broader than necessary.
· Exclusion is a policy choice.  Special responsibility for public safety borne by MTA employees.
· Dissent:  Relevant category is successful methadone users.  Overinclusiveness of policy – not rational to place recovering drug addicts in same category as those merely attempting to recover.
· Meaning of equality – Beazer specifies that classifications are valid if they have some rational relationship to objectives.  This requires a limiting principle on the kind of purposes that can be pursued.
· Over/Underinclusion & Means/Ends
· Overinclusion – some people disadvantaged who do not threaten state’s interest.  Turns on cost of generalization versus cost of individualized judgment.
· Underinclusion – in Beazer, other “unsafe” classifications left aside.  Maybe rule is that policy can’t deny benefit to one group when other groups impose equal or greater costs?
· Not according to Railway Express Agency v. New York (1949)
· Jackson discussion of DP (renders certain conduct ungovernable) vs. EP (means regulation/prohibition must have broader impact)
· Recall from WTO – legislature may be addressing part of the problem first and will get to the rest.  Not efficient to have a requirement to tackle an entire problem or not at all.
· Difficulty of JR – difficult to come up with coherent “rational basis” standard
· Cases 485-6 (most statutes upheld)
· Inherent value judgments
· Difficult with antecedent questions of fact
· Cases divorced from larger political context
· Cleburne (1985) – zoning ordinance prohibits home for mentally handicapped.  Subject to rational basis standard.
· Negative attitudes/fears not a legitimate basis for the ordinance
· No rational basis – none of the city’s arguments make sense for why mentally handicapped are specifically exempted 
· Dissent says you can strike it down if you want, but not on a rational-basis standard.
· [Does the rational basis standard have any meaning? 490-1  Inherent tautology – “a statute’s classification will be rationally related to [its] purpose because the reach of the purpose has been derived from the classifications themselves.”  Two escapes – purpose is itself illegitimate or using actual purpose and not post hoc rationalizations (see 496)]
· Moreno (1973) – exclusion in Food Stamp Act of unrelated household members.
· “bare desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”
· Rehnquist sees legitimate governmental interest in ensuring households not created solely to collect food stamps. (?!)
· Romer – get back to this later.
· What if legislature just wants to discourage certain behavior?  Does it matter that the trait being targeted is somehow immutable?
· Cass Sunstein, Interest Groups in American Public Law
· Historical Development of Strict Scrutiny
· Race –
· Strauder – jury exclusion
· Korematsu (1944) –  Court says it was ok, pressing public necessity.  Dissents – not rational to assume individual disloyalty means group disloyalty. Jackson – Court shouldn’t have intervened – not his role to judge military necessity but Court still should not give action stamp of constitutional approval.  (Nonetheless, internment comes to be rejected and the decision severely criticized in following decades).
· Last time Court upholds a race-specific statute disadvantaging a minority.
· Ends scrutiny vs. means scrutiny (512-3)
· Why race?  Intent of framers of 14th.  But then why other minorities?  No mention of race in the Amendment.
· Immutability (and stigma)
· Rarely, if ever, relevant to a legitimate purpose
· Defects in the political purpose –
· Carolene Products (1938) – footnote 4 – Justice Stone – strict scrutiny of statutes directed at minorities because “prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtain the operation of those political processes ordinarily relied upon to protect minorities.”
· Ackerman, Beyond Carolene Products
· Discriminatory intent vs. discriminatory effects
· Washington v. Davis (1976) – qualifying test for police officers in DC is challenged.
· Laws or other official actions that are facially neutral in regards to race and rationally serve a permissible government end do not violate equal protection simply because they have a racially discriminatory impact.
· Violation requires discriminatory purpose.
· Purpose need not be express.
· Stevens’s concurrence – line between discriminatory purpose and discriminatory impact is not as bright as Court suggests.
· Effects test –
· Does this require legislatures to be race-conscious as to outcomes rather than race-neutral as to producing outcomes?
· Does it matter if the government caused the conditions leading to the disparate impact?
· Recognizing relevant differences:
· No blind applicants will be admitted
· All applicants must take a written examination and those with the highest score will be admitted.
· Unequal administration of neutral law
· Yick Wo v. Hopkins (1886) – Launderers have to apply for permit.  Almost all Chinese launderers denied one by board of supes.  Not allowed.
· Batson v. Kentucky (1986) – extends this to use of peremptory challenges of individual jurors.
· Nothing unequal where challenges also used against other races for racial reasons.  No race is being singled out.
· McCollum – Thomas’s dissent argues that Strauder acknowledged that race can play a factor in juror’s mind but new line of cases is saying that assumption must be proven.
· “Discriminatory purpose”
· Gomillion (1960) – Tuskegee draws lines to disenfranchise most blacks.  Hunter v. Underwood – law disenfranchising those convicted of crimes of moral turpitude intended to disenfranchise blacks.
· Exceptions to strict scrutiny for racial motivations:
· Neutral effects:  Palmer v. Thompson (1971) – city closes swimming pools following integration order.  Investigation into purpose held improper.  Otherwise legislature could re-pass it stating different reasons.  Held Gomillion was an effects-based decision.
· Palmer + Washington = a facially neutral statute is subject to enhanced review when it has both a discriminatory purpose and a disproportionate impact.  But is this consistent with Brown.
· Discretionary decisions – political appointments ,etc. generally immune.
· Causation – if same result would have been achieved absent the racially motivated classification, might be ok. (522)
· Village of Arlington Heights v. Metropolitan Housing Development Corp. (1977) – some showing of racially motivated intent has to be presented.
· “Absent a pattern as stark as that in Gomillion or Yick Wo, impact alone is not determinative.”
· Statistical evidence – McCleskey v. Kemp (1987) – death penalty argued to be administered in discriminatory fashion.
· P uses statistical study showing that black men convicted of killing white victims are more than 4 times as likely to receive the DP.
· Court finds that McCleskey has to prove discriminatory purpose can be inferred from his specific case.
· Unlike employment discrim. & jury discrim. cases, each DP case is unique and involves innumerable factors.
· No opportunity for State to explain statistics.  
· Important role of discretion in criminal justice.
· Discriminatory purpose means more than intent as volition or awareness of consequences.  “Because of” not “in spite of.”
· Slippery slope concerns.
· Problem best addressed by legislature.
· Dissent – when stats are viewed in light of Georgia’s history and common experience, the claim is not a “fanciful product of mere statistics.”
· Discretion is a means and not an end –reliance on race undermines justifications for it.
· Slippery slope concern is “a fear of too much justice” – if there were as striking conclusions about other disparities, those should be addressed too.
· Defendants/criminals politically powerless.
· Attorney’s advice – everyone knows race plays a factor, even if there is no judicial acceptance.
· “Selective indifference” – legislature in McCleskey not intending to hurt  group but passing laws that are indifferent to welfare of it.  
· Question should have been whether legislature would have passed it if most of the law’s victims were white.
· Feeney – law giving civil service preference to veterans upheld on same grounds as to gender discrimination.
· Selective prosecution – cannot rest on theory that all races commit all kinds of crime, which is disputed by statistics (crack, LSD, porn).  US v. Armstrong
· Can this be reconciled with Batson which prohibits reliance on even accurate racial generalizations?
· Classifications that describe racial minorities in other terms – e.g. by targeting certain zip codes.
· Hernandez v. New York (1991) – peremptory challenges exclude Latinos.  Prosecutor claims it’s because of concerns about use of translators.  Supreme Court allows.  Court declines to resolve how racial classification should be defined (what if prosecutor did not want Spanish speaking jurors?).
· [What is race?!]
· Rice v. Cayetano (2000) – Court strikes down Hawaii’s arrangement to have descendants of original Hawaiians vote on trustees of fund for indigenous people.  
· “Ancestry can be a proxy for race.”  Attempt to define race (culture + physical characteristics?).  Just because classification does not include all Hawaiians does not make it race neutral.
· Dissent – a trust whose terms provide that trustees shall be elected by class representing the beneficiaries is not novel.  Ancestry not a proxy here.
· Distinction between purpose and effect depends on how willing courts are to infer one from the other.  
· Arlington Heights and McCleskey – sharp distinction.
· Jury cases – more willing make judgments on effect alone and shift burden of proof to the state.
· Castaneda (1977) – establish group as recognizable, distinct class, then establish degree of underrepresentation, then show that selection procedure is susceptible to abuse or is not racially neutral.  Burden then shifts.
· School desegregation – Swann shows that inferences can be drawn from effect.  (Perhaps explained because it dealt with constitutional remedies and not proving violation?  But remedy is shaped by the violation)
· Vote dilution – Rogers v. Lodge (1982) demonstrates more willingness to draw inference in these cases as well.  No black had ever been elected in county.
· Race-specific classifications that are facially neutral – 
· Loving v. Virginia (1967) – challenge VA’s anti-miscegenation law.
· Equal application of a statute containing racial classifications does not save it.
· Subject to strict scrutiny – must be necessary to the accomplishment of some permissible state objective independent of racial discrimination.
· Stewart – any law that makes criminality depend on race is simply not allowed.
