Constitutional Law Outline

Judicial Review

· Marbury v. Madison

· Facts:

· Federalists appoint judges before Jefferson takes office. Marshall, Secretary of State, fails to deliver some commissions though signed and sealed.

· Madison takes Marshall’s place, refuses to deliver commissions.

· Marbury, who did not receive his commission, goes to Supreme Court to get a writ of mandamus to force Madison to deliver

· You can get a remedy from an independent court if you have a right

· Justification:

· Marshall finds there is a right, and that the remedy is mandamus

· Marshall asks whether Supreme Court had original jurisdiction

· According to the 1789 Judiciary Act Court did, but Marshall examined the Act to see if it was constitutional.

· He found it unconstitutional because the Constitution limits the Supreme Courts original jurisdiction in Article III in a way that precludes original jurisdiction. Marshall overrules the law.\

· Real issue is whether Court can do examine a law and find it unconstitutional

· Rationales:

· Popular Sovereignty: Why a written constitution if legislators can change it at their whim.

· Objection: Other nations with written Constitutions did not have judicial review 

· Judicial Role: If an act of Congress conflicts with Constitution, judge must find it unconstitutional.

· Excluding political questions

· Objection: Fr. court would defer to parliament, assuming parliament found law constitutional.

· Chamber of horrors: Judge reads Constitution in enforcing laws

· Judicial oath requires judges to uphold the Constitution.

· Objection: In some countries upholding Constitution means deferring to the legislature.

· Text of the Constitution:

· Supremacy clause makes state courts invalidate unconstitutional laws

· Supreme Court is court of final appeal for these state court decisions

· Supreme court overrules fed laws under supremacy clause

· Problems: Constitution was not clear that the Court had the right to judicial review over Congressional acts

· Court could have found that Congress and the Court were coequal

· McCulloch v. Maryland

· Holding: 

· The creation of the national bank, while not specifically enumerated, is allowed under the necessary and proper clause. 

· The court should be very deferential when it comes to economics

· Judicial restraint: Argues courts should allow decisions of other branches to stand even when they offend the judges own sense of what’s required by broad Constitutional doctrines, except when these decision are so offensive to political morality that they would violate the provisions of any plausible interpretation

· Policies on which judicial restraint may be based:

· Rights skepticism: Individuals have no moral rights. They have only the legal rights granted by the Constitution and these are limited to the plain violations that the framers had in mind or have since been established in that line of precedent. Idea is based on:

· Lack of any moral right or wrong

· Utilitarianism: No right or wrong except general interest

· Totalitarian theory: What’s good for the community if good for the individual

· Very few politicians could endorse any of these

· Judicial deference: Citizens do have moral rights beyond what the state expressly grants them, but political institutions other than courts are responsible for deciding which rights are to be recognized.

· Democratic Objection

· Democratic institutions make sounder decisions

· Problem: Based on Rights Skepticism, which doesn’t really work for politicians.

· Democratic institutions make fairer decisions

· Problems: 

· Constitutionalism is meant to protect individual rights from the majority

· Doesn’t make sense to have legislature (i.e. majority) judge whether rights are being protected

· Democratic objection to judicial review

· Court skepticism (Thayer)

· Argues judicial review was always inferential, not something you use easily, only when it is absolutely necessary.

· Marbury power is never to be exercised as a political power.

· Founders rejected its use a political power and said it must be used judicially

· Even when you have litigants and a need to decide, the Court may be faced with political questions that it should abstain from.

· You should only use the power of judicial review when another branch has made a mistake that is obviously unconstitutional.

· Otherwise, the polity will lose its sense of its rights. It will rely on the court to protect the Constitution and legislators and the populace will not think about human rights.

· Rights skepticism (Hand): Idea that there should be no judicial review because there are no human rights upon which to base the review

· Basis:

· Politics should be based on pleasure and pain (Utilitarianism)

· Everyone who feels pleasure and pain is in moral community and is equal

· A small groups individual suffering cannot matter if it pleases the majority

· Legal positivism: There is a difference between what law is and what it should be. We should try to make law moral.

· Responses to Rights Skepticism/Hand

· Wechsler 

· It is the duty of the courts to decide litigated cases in accordance with the law

· The only proper reason for abstention is that the Constitution has committed the issue to another agency. Any other course would be “treason to the Constitution

· Challenges Hand’s assertion that judicial review just creates a third legislative chamber because we demand it make decisions based on neutral principles

· Legitimacy of judicial review requires the court to give us an argument of principle

· Problem: He has not answered Hand. Arguments of principal mean nothing if the underlying values are not something we believe in

· When there is balancing by the court, he thinks the court should stay out of it. This basically rules out anything economic and abortion

· Dworkin: No rational alternative to judicial review

· Moral skepticism is unpalatable for any politician 

· Deference doesn’t make sense because the Constitution is meant to protect individual rights and the majority cannot justly be its own judge on this issue

· Rights do exist: utilitarianism is not the only way to understand liberty and equality. He claims:

· There are certain basic goods that must be guaranteed on equal terms.

· These aspects of dignity are things that all persons have.

· Judicial review makes sense if it protects these goods. It does so by applying precedent if there is only one principle that fits the precedent.

· In hard cases, fit never works, because the precedents are in disarray, then the judge must use a deeper reading of the text to find the background rights.

· Example: Right to privacy

· This is Wechsler Plus. Principle plus a normative element: principles must be found in the background rights embedded in the Constitution and the laws of the U.S.

· Still persisting form of rights skepticism

· John Hart Ely – Argues that there are two ideas of Constitutional law:

· Interpretative – where you try to understand background and history

· Non-interpretive – Review is limited to procedure focusing on fair representation. We should only be suspicious of laws when they make the process representationally unfair.

· Argues court should follow non-interpretive understanding

· Turns democratic objection on its head by arguing court has made country more democratic

· Uses this theory to justify actions of the Warren court like Brown, arguing that the court was enforcing fair representation, and to denounce gender cases since they weren’t about representation. Women could have organized and voted for choice

· But: Don’t forget that the unborn fetus cannot vote

· When there is explicit and implicit discrimination, there isn’t fair representation. He would support affirmative action.

· Originalists – Argue the founder’s understanding of the Constitution should be used to interpret the Constitution

· Problem with it is that no one applies it consistently. Most accept Brown, but don’t accept the gender cases

Interpretation

· Consideration in interpreting the Constitution

· Antecedent practices: There is no relationship between a provision and an antecedent practice

· Example: At common law jury was fixed at twelve, but, since a jury of twelve is unnecessary to the purpose of the jury system, it is not constitutionally necessary. (Williams v. Florida)

· Ways to interpret

· Denotative: The things in the world to which the speaker meant to apply them

· Founders were purposeful in language they chose and the Constitution should therefore be interpreted strictly using their understanding.

· Connotative: The speaker means to impart a broader sense of their words, and the listener or reader must use their own sense to interpret it

· The Founders intentionally included many principles that evolve over time and must be interpreted as such.

· Where constitutional grants and limitations of power are set forth in general clauses, which afford a broad outline, the process of construction is essential to fill in the details. (Home and Building Loan Association v. Blaisdell).

· An examination of history and judicial interpretation helps find the general purpose of a Constitutional clause

· Example: Williams v. Florida/Jury Size

· Court allowed Florida to reduce jury from 12 to 6

· Justice White held essential purposes of jury size were 

· Being large enough to be representative, being able to resist intimidation

· Found it was met with jury of 6

· Exmaple: Lovett v. United States/Bills of Attainder

· Originalist understanding of bills of attainder: a legislative act aimed at an individual or class guilty of a crime, with no judicial trial where they are punished with death or corruption of the blood.

· Black argues we must extract from the Constitution the reason why the founders prohibited bills of attainder.

· He says Congress is engaging in a legislative punishment without a judicial trial.

· He claims it is a separation of powers principle.

· Congress can pass laws, but not enforce them.

· Under Constitution you only enforce laws when there is an independent investigation by a separate tribunal.

· Black looks at post-civil war cases for precendet for laws that looked regulatory being condemned by the Court as bills of attainder. 

· He follows judicial tradition of prohibiting punishments from being imposed by Congress, finding this law a punishment of Lovett.

· Example: US v. Brown/Ex Post Facto Laws

· Congress passes law saying Communists can’t be officers in labor unions for fear of fomenting strikes

· Court says legislature is doing what they prohibited in Lovett. It is a direct legislative punishment.

· Core of bill of attainder clause is separation of powers.

· Warren says penalty against past-membership in a group looks like an ex post facto law.

· Parade of horribles: Another way of arguing from history. Points to problems in the past and then argues that part of the Constitution was included to deal with those problems, therefore, we shouldn’t interpret that part of the Constitution to allow for that horrible today.

· Problems with arguing from history:

· It’s easy to make mistakes.

· Example: In Grosjean v. American Press Co, majority argued first amendment’s freedom of press clause was passed in part to prevent taxes on newspapers, so taxes on newspapers should be banned

· In fact, taxes didn’t just apply to newspapers, but to legal documents and America’s revolt against the taxes were based on taxation without representation rather than a feeling that Britain didn’t have a right to tax newspapers.

· Intent is unclear

· Whose intent do you use? Which founder? Ratifying states?

· Documentation is not great.

· Changing moral and political ideas

· Example: Cruel and unusual punishment

· Court argued Constitution is meant to be interpreted and change over time. Purpose of Constitution is to give framework for centuries, not momentary rules. (Weems v. United States)

· Arguably limited by text of Constitution

· Example: Richardson v. Ramirez/Felon Vote

· Fourteenth amendment requires equal protection. California court argued it made it unconstitutional to deny vote to felons

· Second part of fourteenth amendment mentions that the vote can be denied to felons, so Constitutional argument doesn’t work. Furthermore, at the time the amendment was passed, many states had provisions forbidding felons the right to vote.

· Dissent argues that the consideration of the denial of felons of the ability to vote in the second part of the fourteenth amendment was incidental and shouldn’t be used to exclude them from equal protection.

· Intent of the framers

· Two of the most basic intents of the framers were surely to express themselves as clearly as they could on all points to which they could agree and to make only the written expression of such agreement binding on the future.

Separation of Powers

· Federalist 10/Faction

· Problem of democratic form of government is faction. 

· Faction: A number of citizens, whether a majority or minority, who are united and actuated by some common impulse of passion adverse to the rights of other citizens or to the permanent and aggregate interests of the community.

· People tend towards this type of behavior

· In this way, democracy threatens the rights that validate government

· The founders thought politics was intrinsically corrupting

· Two ways to address the problem of factions

· Take it out of our nature

· Problem: Only methods are authoritarianism and homogenization

· The loss of liberty of authoritarianism is worse than the problem of factions

· Diversity that will save the Republic, not homogeneity 

· Control its effects: Prevent the factions from infringing rights of others

· Majority can prevent minority faction from infringing rights

· Majority faction will infringe on the minorities rights

· Pure does not respect human right or harness power of government for good of people

· Constitution protects against this by creating a representative republic. This allows more qualified people to take leadership on, faction will be harder to create at a national level because it is so big.

· Possible problems

· Superfactions: Majority at the national level.

· Based on idea that states will pick their best leaders, may not be true

· Richards thinks that judicial review addresses these problems. Its legitimacy comes from the ways it deals with these problems.

· McCulloch v. Maryland:

· Issues:

· Was it Constitutional for the Congress to create a national bank? Yep

· Can a state tax it? Nope

· The idea of fair representation is the basis of the argument

· No express grant in Constitution to create a national bank.

· Marshall says that in this case the crucial principles of liberty are not involved. He seems to be arguing that this is not a rights issue.

· Maryland argues the Constitution comes from states so it can be limited by states and should be interpreted to their benefit

· He argues that legitimacy of the federal government comes from the people and should therefore be interpreted in a way favorable to the people

· There was adequate Constitutional power to begin ending slavery if the Constitution was interpreted broadly. This decision affected that issue. States were wondering how much power they had to resist federal abolition of slavery. 

· Text: Articles of confederation v. Constitution

· Articles limited federal power to that “expressly” given. In the Constitution, “expressly” was left out in the state sovereignty clause.

· Marshall interpreted this to mean that the Constitution could be interpreted more broadly.

· He recognized the constraints of Article I, section 9.

· Necessary and Proper argument

· Maryland argued it was not necessary

· Marshall knew it could also mean useful.

· In other parts of the Constitution they used the phrase “absolutely necessary” instead of just necessary to indicate the necessary meaning instead of the useful.

· Negative commerce clause:

· First attempt of court to strike down unconstitutional discrimination, here of discrimination against other states in the federal system

· Says that one state taxing the federal government is taxation without representation for the rest of the nation. This is unacceptable as it violates a core principal on which our government was founded.

· McCulloch suggests judicial deference and skepticism of state action when it impedes federal against

Commerce Clause

· History of the Commerce Clause and Early Cases
· Idea was that prosperous economy would help unify the nation through common markets. People will be less likely to war with one another if they see that their prosperity derives from trade with one another.

· Different classes are the basis of faction. Putting commerce at the national level resolves this issue of faction

· Clause applies to all external concerns of the nation and to those internal concerns which affect the states generally, but not the completely internal commerce of a state (Gibbons v. Ogden)

· Ogden had permission from NY to run a ferry between NY and NJ. Gibbons granted a federal license to do same thing. Ogden sued to keep monopoly

· Marshall says the case here is commerce between the states

· Congress must decide if this is commerce that should be regulated, elections will keep them in check

· Early Understanding
· Manufacture is not included in commerce (U.S. v. E.C. Knight Co (1895)):

· Supreme Court strikes down the Sherman Anti-trust act arguing that Knight is engaged in manufacturing, not commerce

· Whenever the interstates and intrastate transactions of carriers are so related that the government of one involves the control of the other it is Congress that is entitled to prescribe the final and dominant rule (Shreveport Rate Case (1914))

· Court upholds federal power over national tax rate on railways using economic reasoning. If federal government is not allowed to set intrastate rates, it will not be able to set rate nationally because they will be out-competed.

· Congress can regulate items produced intrastate if they are meant to enter the stream of commerce (Swift & Co. v. United States (1905))
· If the items are nuisances injurious to public health or morality (Champion v. Ames (1903)(Lottery Tickets))

· Health:

· Regulation of meat packers whose products would enter interstate commerce sustained (Stafford v. Wallace (1922))

· Morality

· Prohibition on the transportation of women in interstate commerce for immoral purposes (Hoke v. Unites States (1913)

· [In using it’s power over interstate commerce] Congress may adopt not only means necessary, but convenient to it’s exercise.

· Enforcement:

· Articles violating these statutes can be seized and condemned at their point of destination (Hipolite Egg Co. v. United States (1911))

· BUT: Not PRODUCTION for interstate commerce which is harmful to public health or morality (Hammer v. Dagenhart (1918)) (OVERRULED IN U.S. v. DARBY)
· Court struck down prohibition on goods produced by child labor, since there was nothing harmful about the products themselves

· The production of articles, intended for interstate commerce, is a matter of local regulation

· Holmes dissent argues that this is commerce and that the national government has a right to address it through its commerce power in so far as it affects commerce among states

· New Deal Regulations

· Laws essentially related solely to the welfare of the workers are not in purpose or effect regulations of interstate commerce (Railroad Retirement Board v. Alton Raolroad Co. (1935; 135))

· Commerce clause does not permit regulation of wages and hours of workers at a slaughterhouse receiving interstate goods. (Schechter Poultry v. United States (1935; 135))

· The interstate transactions end when the shipments reach their destination. Congress can’t regulate the goods after their arrival.

· Court struck down a limitation on the hours coal miners could work (Carter v. Carter Coal Co. (1936, 137)) OVERRULED BY U.S. v. DARBY
· Congress was attempting to prevent labor strikes.

· Court says this is production, which is a local act and Congress can’t create laws respecting the production of foods.

· Direct/indirect distinction

· In 1937 Roosevelt proposed his court packing plan, which was rejected by Congress but which put pressure on the Court to reevaluate its decision

· Expansion of the Commerce Power

· Reasons for Expansion (U.S. v. Lopez (1995; 153)
· Many businesses that were local are now national
· Court recognized the artificiality of its constraints on Congressional authority to regulate interstate commerce
· Acts which directly burden or obstruct interstate or foreign commerce, or its free flow, are within the reach of the congressional power. (NLRB v. Jones & Laguhlin Steel Corp (1937; 142))

· If intrastate activities have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control

· BUT: The scope of this power may not be extended so as to embrace effects upon interstate commerce so indirect and remote that to embrace them would effectually obliterate the distinction between what is national and what is local and create a completely centralized government.

· Labor strife’s effect on interstate commerce would be immediate and might be catastrophic so regulation is allowed under commerce clause

· The prohibition of the shipment interstate of goods produced under the forbidden substandard labor conditions is within the constitutional authority of Congress (U.S. v. Darby (1941; 144))

· So long as they don’t infringe some constitutional prohibition

· Banning a method of production of goods for interstate commerce is related and affects commerce enough to be within the reach of the commerce power

· Even if activity is local and though it may not be regarded as commerce, it may still be reached by Congress if it exerts a substantial economic effect on interstate commerce (Wickard v. Filburn (1942; 147) Home-grown wheat case)

· Even if that activity only exerts a SUBSTANTIAL effect when taken together with that of many others similarly situated

· Even employees who are employed in an enterprise engaged in commerce or in the production of goods for commerce, as opposed to employees engaged in commerce themselves or in the production of goods for commerce, can be regulated under commerce clause (Maryland v. Wirtz (1968; 148))

· Activities causing air or water pollution or other environmental hazards that may have effects in more than one State can be regulated by the commerce clause (Hodel v. Virginia Surface Mining and Recl. Ass’n (1981; 148))

· When Congress had determined that an activity affects interstate commerce, the courts need inquire only whether the finding is rational

· The determinative test of the exercise of power by Congress under the Commerce Clause is simply whether the activity sought to be regulated is ‘commerce which concerns more States than one’ and has a real and substantial relation to the national interest (Heart of Atlanta Motel v. U.S. (1964; 150))

· Congress passes act requiring hotels not to discriminate.

· 14th amendment could not be used to justify it because it applies only to the states, not to private actors

· Instead, prohibition of discrimination in public accommodations (hotels here) was justified under the commerce clause

· Court also upheld this for restaurants that offer to serve interstate travelers or serving food, a substantial portion of which has moved in interstate commerce (Katzenbach v. McClung (1964; 151))

· Found Congress was rational to rely on the facts that it made African-Americans spend less money in the interstate system and that the discrimination deters professionals and skilled people from moving there, which makes industry reluctant to establish there

· Court upheld use of the affecting commerce rationale for federal criminalization of loan-sharking (Perez v. United States (1971; 153))

· Even when the transactions are intrastate, they have an effect on interstate commerce

· THE MODERN RULES OF THE COMMERCE POWER
· Where economic activity substantially affects interstate commerce, legislation regulating that activity will be sustained (U.S. v. Lopez (1995; 153) Overturns Gun Free School Zones Act)

· Categories of Activities Congress Can Regulate
· Use of channels of interstate commerce

· Darby; Heart of Atlanta Motel

· Threats to the instrumentalities of interstate commerce or persons or things in interstate commerce, even though the threat may come only from intrastate activities

· Shreveport Rate Cases

· Activities having a substantial relation to interstate commerce

· Jones & Laughlin

· The regulation must fall under one of the three categories to be Constitutional
· A Regulation that would not always fall under one of the three categories, if it had a jurisdiction element that would ensure through case-by-case inquiry that the firearm possession in question affected interstate commerce, could be held Constitutional (U.S. v. Bass (1971; 156) mentioned in Lopez)

· Though absence of such a jurisdictional element is not fatal to all regulations of commerce (Sabri v. United States (2004; 168))

· Court found that gender motivated violence did not fit in any of these categories (U.S. v. Morrison (2000; 173))

· Dissents argue there were economic studies that show violence against women reduced economic independence and thereby hurt interstate economic activity

· Congress can regulate purely intrastate activity that is not itself “commercial” in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity (Gonzales v. Raich (2005; Supp. 1) Marijuana) 

· Court must only ask whether a rational basis exists for concluding that the regulated activities, taken in the aggregate, substantially affect interstate commerce

· Production of a commodity meant for home consumption has a substantial effect on supply and demand in the national market for that commodity

Federal Limits on State Power

Negative Commerce Clause Foundations

· Marshall, speaking for the Court, mentions in dicta that Congressional power to regulate commerce may prevent the states from regulating commcerce (Gibbons v. Ogden (1824; 247))

· In the same line of cases, found that damming a navigable creek is not repugnant to the power to regulate commerce in its dormant state or as being in conflict with any law passed on the subject (Wilson v. Black Bird Creek Marsh, Co. (1829; 249))

· National/Local: Whatever subjects of legislative power are in their nature national, or admit only of one uniform system, or plan of regulation, may justly be said to be of such a nature as to require exclusive legislation by Congress (Cooley v. Board of Wardens (1851; 251) invalidating law allowing states to regulate pilots in their bays and rivers)

· In other words, if an issue needs diverse treatment, legislation on that issue is allowed unless preempted by Congress

· State bans on freight rate discrimination by railroads were held unconstitutional under this rule because interstate shipments were national in character (Wabash (1886; 254))

· Direct/Indirect: Court sustained a state examination requirement applied to engineers on interstate trains because the law rested on safety considerations and its impact on commerce was merely indirect (Smith v. Alabama (1888; 254))

· Both the national/local and direct/indirect distinctions were to vague to provide consistent results

· Court found no direct burden on interstate commerce from requiring railroad trains to slow down and blow their whistles at set intervals (Southern Railway Co. v. King (1910; 254)), but later found the same law a direct burden on commerce (Seaboard Air Line Ry. V. Blackwell (1917; 254))

· While not admitting it, purpose often seemed determinative. For example:

· Court held unconstitutional denial of an applicant seeking to operate an auto stage because the route was adequately served.  Court found the purpose was protectionism (Buck v. Kuykendall (1925; 255))

· Later, Court held that a denial could be issued if the purpose was the promotion of safety, since the effect on interstate commerce was then merely incidental (Bradley v. Public Utilities Comm’n (1933; 255))

State Burdens on Transportation

· Development

· Court allowed state to regulate size and weight of trucks on their highways although it burdened interstate commerce so long as the state action does not discriminate (South Carolina State Highway Department v. Barnwell Bros (1938; 288))

· Balancing Test:

· States cannot regulate commerce as commerce

· “The states do not have the authority to impede substantially the free flow of interstate commerce or to regulate those phases of the national commerce which, because of the need of national uniformity, demand that their regulation, be prescribed by a single authority” (Southern Pacific Co. v. Arizona (1945; 289) Train length restrictions overturned because made less safe) 

· Rationale: To the extent burden of state regulation falls on interests outside the state, it is unlikely to be alleviated by the operation of those political restraints normally exerted when interests within the state are affected

· But when they regulate local matters that happen to interfere with commerce, a balance between the interests must be found
· Regulation of local matters may also operate as a regulation of commerce, in which reconciliation of the conflicting claims of state and national power is to be attained only by some appraisal and accommodation of the competing demands of the state and national interests involved (Southern Pacific Co. v. Arizona (1945; 289))

· If the effect of the state regulation does not outweigh the national interest in keeping interstate commerce free from interferences which seriously impede it, the state law will be invalidated

· Decisive question is whether the total effect of the law as a safety measure is so slight or problematic as not to outweigh the national interest in keeping interstate commerce free from interferences which seriously impede it and subject it to local regulation which does not have a uniform effect on the interstate traffic which it interrupts (Southern Pacific Co. v. Arizona (1945; 289))

· State highway safety regulations carry a strong presumption of validity (Bibb v. Navajo Freight Lines, Inc. (1959; 293) Mudguards) (See also Kassel (1981; 295))

· Unless the Court can conclude that the total effect of the law as a safety measure in reducing accidents and casualties is so slight or problematical as not to outweigh the national interests in keeping interstate commerce free from interferences which seriously impede it, it must uphold the statute (Bibb v. Navajo Freight Lines, Inc. (1959; 293) Mudguards)

· But, even regulations designed for that salutary purpose nevertheless may further the purpose so marginally, and interfere with commerce so substantially, as to be invalid under the Commerce Clause (Kassel v. Consolidated Freightways (1981; 295))

· Case is similar to Philadelphia v. New Jersey (landfill case) in that Iowa was trying to keep a nuisance out of their state

· Brennan’s concurrence found the law invalid since it was protectionist in this way

Modern Approach to the Negative Commerce Clause

· State Barriers to Out of State Sellers

· Where economic protectionism is effected by state legislation, it is virtually per se unconstitutional (Philadelphia v. New Jersey (1978; 257))
· Requirements that products be processed in state before being shipped out of state are per se invalid (C & A Carbone, Inc. v. Clarkstown (1994; 273/268)); (Many other cases on 268-9)
· A state cannot accomplish its purpose by discriminating against articles of commerce coming from outside the State unless there is some reason, apart from their origin, to treat them differently

· Justification: When the burden of state regulation falls on interests outside the state, it is unlikely to be alleviated by the operation of those political restraints normally exerted when interests within the state are affected (Southern Pacific Co. v. Arizona (1945; 289)) Sounds like Ely
· Exceptions:

· If the law serves a legitimate local purpose that could not be served as well by available nondiscriminatory means (Maine v. Taylor (1986; 262) Ban on out-of-state baitfish)
· When less discriminatory alternatives exist, the state law will be invalidated (Chemical Waste Management, Inc. v. Hunt (1992; 263) Invalidated fee for out of state waste)
· Certain quarantine laws (Philadelphia v. New Jersey)
· A facially discriminatory fee that imposes on interstate commerce the rough equivalent of an identifiable and substantially similar tax on intrastate commerce does not offend negative commerce clause (Oregon Waste Systems, Inc. v. Department of Environmental Quality (1994; 263))
· But Court overturned such a tax when a state did not charge a specific fee of at least as much to in-state commerce; court held that general taxes did not justify higher fee
· Court also overturned non-discriminatory tax on milk that rebated all proceeds from the tax to in-state to dairy farmers because it had protectionist purpose and effect (West Lynn Creamery, Inc. v. Healy (1994; 264))
· Non-profits are included in the prohibition of discriminatory burdens (Camps Newfound/ Owatonna, Inc. v. Town of Harrison (1997; 266) Invalidating tax exemptions for in-state non-profits, but not those mainly benefiting non-res)
· Seemingly discriminatory taxes that are actually directed towards different markets (General Motors Corp. v. Tracy (1997; 266))
· In state market for gas bundled with various services and protections mandated by state regulators and interstate market for unbundled gas are separate markets
· Localities are subject to the same rule: Discrimination is unconstitutional, even to protect health and safety, if reasonable nondiscriminatory alternateives, adequate to conserve legitimate local interests, are available (Dean Milk Co. v. Madison (1951; 270))
· The fact that an ordinance discriminates against other producers in-state does not mitigate its burden on interstate commerce (Dean Milk and Fort Gratiot Sanitary Landfill v. Michigan Department of Natural Resources (1992; 272))
· Discrimination against interstate commerce in favor of local business or investment is per se invalid, save in a narrow class of cases in which the municipality can demonstrate, under rigorous scrutiny that it has no other means to advance a legitimate local interest (C & A Carbone, Inc. v. Clarkstown (1994; 273))
· Even in the absence of facial discrimination, the police power may not be used by the state of destination with the aim and effect of establishing an economic barrier against competition with the products of another state (Baldwin v. Seelig (1935; 275))
· De facto discrimination can be found invalid if coupled with discriminatory intent to confer a benefit upon local industry not granted to out of state industry (Bacchus Imports (1984; 278) exemption of brandy distilled from indigenous shrub invalid due to intent)
· When a law burdens or discriminates against interstate commerce, the burden falls on the state to justify it both in terms of the local benefits flowing from the statute and the unavailability of nondiscriminatory alternatives adequate to preserve the local interests at stake (Hunt v. Washington State Apple Advertising Comm’n (1977; 278))
· When a statute is non-discriminatory on its face and there are no other alternatives, it will be upheld (Breard v. Alexandria (1951; 279))
· Exception: A use tax equal to the state’s sales tax on goods purchased outside the state for use in the state does not violate the commerce clause (Henneford v. Silas Mason Co. (1937; 277) reasoning: helps sellers compete on equal terms with sellers in other states)
· If a law can be viewed as directed to legitimate local concerns and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the local benefits (Pike v. Bruce Church, Inc. (1970; 256/286))

· If a legitimate local purpose is found, then the question becomes one of degree. And the extend of the burden that will be tolerated will depend on the nature of the local interest involved, and on whether it could be promoted as well with a lesser impact in interstate activities.

· State Barriers to Out-of State Buyers

· Out-of-State buyers are valid subjects of local price and production controls when their effects on interstate commerce are merely incidental to regulation of a local market (Milk Control Board (1939; 280) upholding application of minimum price regulation to out-of-state milk purchasers)

· BUT: A state may not use its powers to protect health and safety as a basis for suppressing competition (H.P. Hood & Sons v. Du Mond (1949; 280) invalidating a law that has the effect of benefiting local economic interests at the expense of out of state buyers)

· BUT: Court rejected a commerce clause attack on a state’s regulation of natural gas prices designed to conserve an important local resource (Cities Service Gas Co. v. Peerless Oil & Gas Co. (1950; 283) price regulation applied to all gas taken, whether locally used or not)

· But: Claimed conservatory purpose of facial discrimination still invokes strict scrutiny of any purported legitimate local purpose and of the absence of nondiscriminatory alternatives (Hughes v. Oklahoma (1979; 284) invalidating prohibition on transport of minnows outside the state that were procured in-state because of existence of nondiscriminatory alternatives)

· The Commerce clause precludes a state from mandating that its residents be given a preferred right of a access over out-of-state consumers, to natural resources located within its borders or to the products derived therefrom (New England Power, Co. v. New Hampshire (1982; 285))

· Similar holding for groundwater, though Court recognized some state authority to restrict export of water (Sporhase v. Nebraska (1982; 286))

· Congress has authority to consent to state regulations of commerce that would otherwise be unconstitutional under the dormant commerce power (Prudential Insurance Co. v. Benjamin (1946; 335) allowing a discriminatory tax on insurance to remain since Congress had expressly left the power to the states)

· Court has used same rules in other areas: Alcohol (Wilkerson (1891; 334);

· Gives Congress the power to overrule the Court’s negative commerce decisions

· Three theories of this power

· Statutory Interpretation: Judiciary fills in Congressional intent by negative commerce. Congress can later express its will more clearly

· Constitutional Common Law: When there is no legislation, courts make law. Law is just as valid as Congressional law, and like Congressional law, can be overturned by Congress

· Constitutional Value: We are worried about state legislation and if Congress was really assenting to something unconstitutional, the Court can overturn it. WTF?
Preemption

· (Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Development Comm’n (1983; 324) finding state legislation was not preempted by closely examining purposes and statutes)
· Implied preclusion of conflicting state regulations: State law is preempted to the extent that it actually conflicts with federal law

· Such a conflict arises when compliance with both federal and state regulations is a physical impossibility (Florida Lime and Avacado Growers v. Paul (1963; 330))

· OR where state law stands as an obstacle to the accomplishments and execution of the full purposes and objectives of Congress (Hines v. Davidowitz (1941; 329))

· Express Statement: Within Constitutional limits Congress may preempt state authority by stating so in express terms (Pacific Gas)

· When Congress legislates in a field in which the States have traditionally occupied, the Court will assume that the historic police powers of the State were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress

· Test: Whether a state statute falls squarely within the area preempted (Notes after Pacific Gas)

· Implied occupation of a regulatory field: Absent explicit preemption, intent to supersede state law altogether may be found from (Rice (1947; 329); Pacific Gas)

· A scheme of federal regulation so pervasive as to make reasonable the inference that Congress left no room to supplement it 

· An Act of Congress that touches a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject

· Test: When the federal government does completely occupy a given field or an identifiable portion of it the test of preemption is whether the matter on which the state asserts the right to act is in any way regulated by the federal government (Pacific Gas)

· Preemption and the Foreign Affairs Power: Court held that a state law that conflicted with Congress’s specific delegation to the President, with limitation of sanctions to a limited scope and with direction to develop comprehensive strategy under the federal Act was preempted by the Supremacy Clause and unconstitutional
Privileges and Immunities Clause

· Article IV, § 2: The Citizens of each State Shall be entitled to all Privileges and Immunities of Citizens in the several States

· Like the commerce clause, it serves as a restrain on state efforts to bar out-of-staters from access to local resources

· Unlike the commerce clause:

· Corporations enjoy no protection under the Privileges and Immunities Clause

· Congressional consent to state regulations that would otherwise be barred by the Privileges and Immunities clause, does not make the regulations Constitutional

· Standard of review is stricter than the balancing test used for the dormant commerce clause, but weaker than that used to review discriminatory legislation under the commerce clause

· Extends only to fundamental rights

· No “market participant” exception

· Under commerce clause, when state acts as a market participant, no conflict between state and federal regulatory authority can arise

· This is not the case for the privileges and immunities clause

· Application of the Clause to invalidate a particular instance of discrimination against out-of-state residents requires that (United Building & Construction Trades Council (1984; 317) invalidation of 40% local hiring rule):
· Law must burden one of those privileges and immunities protected by the clause
· Only with respect to those privileges and immunities bearing upon the vitality of the nation as a single entity must the State treat all citizens equally
· Elk hunting found not to be a fundamental right (Baldwin v. Montana Fish and Game Comm’n (1978; 319) cited in United)

· And the state must not have a substantial reason for the difference in treatment
· If it does, the law can still be invalidated if the degree of discrimination bears a close relation to the reasons for the difference.
· In determining if there is a substantial relationship, the court has considered the availability of less restrictive means (Supreme Court of New Hampshire v. Piper (1985; 323) holding rule limiting bar admission to residents not substantially related)

Equal Protection

· Equal Protection Clause of the Fourteenth Amendment imposes a limit upon a State’s power to condition the right of a foreign corporation to do business within its borders (Western & Southern L.I. Co. (1981; 336))

· Unlike the Prudential Insurance Case, Court struck down discriminatory insurance regulation under the equal protection clause (Metropolitan Life Insurance (1985; 337))

Separation of Powers (Get some help on this section)
· What would be unconstitutional if done directly by the state can no more readily be accomplished by a city deriving its authority from the State (United Building & Construction Trades Council v. Mayor and Council of Camden (1984; 317))

· John Locke argues for separation of powers. Government only makes people better than they would be in a state of nature if it is divided into executive, legislative, judicial and federal.

· Federalist 10 emphasizes the importance of separation of powers

· Without separation of powers, we are subject to tyranny

· Origins of Totalitarianism by Arendt makes the argument that totalitarianism in Germany emerged because the people gave up separation of powers

· No member of executive or judicial branch may be in any other branch of government

· Prohibition  against bills of attainder precludes Congressional judicial power

· Separation of powers is enforced by checks and balances

· Members of Congress are subject to criminal punishment

· Impeachment

· Political question doctrine prevents the court from interfering

· Congress can remove members of executive or judicial branch

· If successful, they are just dismissed from office, then criminal action can be brought

· Congress can also exclude or dismiss members of Congress, which is a type of quasi-impeachment power

· Court can consider this though (Adam Clayton Powell example)

· Congress refused to seat him, but Court held they must

· Justified interference because it was an intra-branch dispute, not an inter-branch dispute that is meant to check another branch

· Grounds: Treason, Bribery and other high crimes and misdemeanors.

· Justification for Executive Impeachment:
· War powers: Executive had best intelligence. We have seen presidents hop up intelligence information to win support for a war. Even Congress can be manipulated

· Regular elections

· Each branch has some immunities

· Nixon tried to claim executive privilege to stop tapes from being heard

· Judiciary cannot consider political questions

· When Constitution clearly grants a power to one branch of government

· When judiciary is not fit to look at rule, most economic benefit questions, for instance

Free Speech

· Text: Congress shall make no law abridging the freedom of speech, or of the press

· Clear Exceptions: Bribery, perjury and counseling to murder

· Background

· Freedom of thought and speech as the indispensable condition of almost every other form of freedom (Palko v. Connecticut (1937; 985))

· Prior Restraint: One prominent purpose of freedom of speech was preventing no prior restrains on publication.

· Blackstone went so far as to say that the liberty of the press consists in laying no previous restraints upon publication, and not in freedom from censure for criminal matter when published

· Alien and Sedition Act of 1798: Imposed criminal and civil penalties on anyone speaking out against the government, Congress or the President with intent to defame, bring them into contempt, excite against them the hatred of the good people of the United States, or to stir up sedition within the US

· Truth was a defense

· Malicious intent was an element of the crime

· Applies to the States through the 14th amendment’s due process clause (Gitlow v. New York (1925; 1012))

Theory

· Advancing knowledge and truth in the marketplace of ideas

· Utilitarianism

· Allowing freedom in the realm of speech helps us see what our interests are

· Freedom allows us to winnow the truths from the faults

· Even allowing false views to be spoken allows us to become mature in our moral faculties. It teaches us to work out arguments for what we believe.

· Criticism:

· With a monopolistic media, right and wrong, true and false are predefined wherever they affect the vital interests of the society

· Facilitating representative democracy/self-government: Free Speech:

· Informs and improves making of public policy (Meiklejohn)

· Prevents government from entrenching itself indefinitely by keeping clear the channels of political change (Ely)

· Free speech prevents government abuse of power (Blasi)

· Promotes political stability by providing a safety valve for dissent (Brandeis Whitny Concurrence)

· Promoting individual autonomy, self expression and self-fulfillment (Baker, Richards)

· Views free speech as a means of reaching self-fulfillment, in this way it can be extended to art, literature, even entertainment and advertising

· Criticism: Self-fulfillment is not something that can distinguish speech from other human activity. No way to distinguish speech ahead of other forms of personal gratification (Bork)
Incitement

Foundations

· History

· World War I Cases: Schenk, Frohwerk, Debs, Abrams, Masses, 
· Cases arose under the 1917 Espionage Act
· Made it a crime to willfully make or convey false reports or statements with intent to interfere with the operation or success of the military or promote the success of its military or cause or attempt to cause insubordination or refusal of duty in the military or to obstruct the recruiting or enlistment service
· Red Scare Cases: Gitlow, Whitney, Fiske, DeJonge, Herndon
· Two thirds of States enacted laws prohibiting the advocacy of criminal anarchy and criminal syndicalism.
· Criminal anarchy was defined as the doctrine that the government should be overthrown by force or by any unlawful means (1012)
· Criminal syndicalism was defined as the doctrine that unlawful acts of force, crime, sabotage or unlawful methods of terrorism be used as a means of accomplishing a change in industrial ownership or control or any political change (1016)
· Smith Act Cases: Dennis, Yates, Scales, Noto
· Made it illegal to advocate the duty or desirability of overthrowing any government in the U.S. by force or violence or by assassination; to organize a group to do so; to become a member of such a group (1023)
· Subversive Activities Control Act (1032): Communist Party v. SACB; Aptheker, Robel, Lamont
· Vietnam Era (1032): Bond, Watts
· Theoretical underpinnings

· Utilitarianism (Holmes): If the danger is severe enough, it need not be clear or present

· When defendants are poor and puny anonymities (Abrams) there is little chance they will create a clear and present danger

· When they are newspaper editors (Frohwerk), political figures (Debs) or the speech is targeted (Schenk (at draftees in this case)) they are more likely to create a danger and their speech can therefore be barred

· Dennis has a similarly aggregative view

· Moral Sovereignty

· Danger must be highly probable, very grave and not rebuttable in the normal course of further dialogue (Brandenburg) (Whitney Concurrence by Brandeis)

· Development
· Speech is not protected when it creates a clear and present danger that it will bring about substantive evils that Congress has a right to prevent (Schenck v. United States (1919; 998))

· Congress passed law to prevent interference with arms manufacture and war

· Schenck passes out circular to draftees saying war is questionable and conscription illegal.

· Holmes says there are limits to free speech, pointing out that the Constitution does not protect knowingly false speech, like yelling fire in a crowded theater when you know it isn’t true

· Criticism: Bad analogy for Schenck’s behavior. Schenck is speaking from conviction. He does not believe what he is saying is false. And his words are not creating a clear and present danger.

· Holmes also compared it to counseling to murder. This is also a bad analogy because saying you should not be required to be drafted is different from counseling someone against following a draft.

· Since the leaflets were targeted at draftees, court found them especially dangerous

· Rationale: Utilitarianism

· This is a circumstantial test, something that may be allowed in one time and place could be found to be a clear and present danger in others (Frohwerk v. U.S. (1919; 999))

· German newspaper says they deplore draft riots, but that it’s understandable considering the repressive government.

· They are charged under the Espionage Act

· Holmes compares it to criminal solicitation

· Bad analogy. If you allow this to be unprotected speech, then any publication or speech against an established policy could be made a crime.

· Holmes also says if it’s just the thoughts of one man, not well-respected editor, then might be protected

· Rationale: Utilitarianism

· Debs v. United States (1919)

· Leader of the Socialist party makes a speech given to the general public. He doesn’t say people should obstruct the draft. He says some people might think that’s a good idea, but that he doesn’t endorse it.

· Holmes says this test might tend to create a danger of substantial harm.

· Further, since Debs is likely to be listened to, he is more likely to create a substantial harm.

· Rationale: Utilitarianism

· Compare to Abrams v. U.S. (1919; 1002)
· Russian immigrants distributed circulars against presence of U.S. troops in Soviet Union and advocating a general strike
· Court upheld their conviction for conspiring to advocate curtailment of production of munitions necessary to the prosecution of the war
· Holmes Dissent: Only the present danger of immediate evil or an intent to bring it about warrants Congress in setting a limit to the expression of opinion where private rights are concerned (This is basically the clear and present danger test from Schenk)
· BUT: Holmes argues the test was not met here because the leaflets of these poor and puny anonymities presented no immediate danger that its opinions would hinder the success of the government arms or have any tendency to do so
· Rationale: Utilitarianism
· The Hand Alternative: (Masses Publishing Co. v. Patten (1917; 1008))

· Hand would rule only that one may not counsel or advise others to violate the law

· Counsel: Urging another that it is his interest or duty to do an act

· Publishers of Masses, a left wing protest journal with cartoons and satire making fun of the government and its leaders, are denied access to the mail

· Hand says the speech is protected. He doesn’t want the test to turn on outcomes, but on the type of speech.

· If it is sincere opinion, legitimate agitation and you do not intend to incite violence, it should be protected by the Constitution.

· Clear and present danger is a factual judgment. The court should decide whether there really is a clear and present danger.
· Court says it should defer to legislature when it has decided utterances are likely to bring about a substantive evil by making such utterances criminal (Gitlow v. New York (1925; 1012)) (Overruled by Dennis)

· The legislative determination must be given great weight (Whitney v. California (1927; 1016))
· Also Overruled Here: (Landmark Communications v. Virginia (1978; 1038) A legislative declaration does not preclude judicial enquiry into the question of whether, at the time and under the circumstance, the conditions existed which are essential to validity under the Constitution.
· When it has only made the act evil, utterances likely to bring it about are only punishable if they create a clear and present danger of bringing it about (Gitlow v. New York (1925; 1012)) (Overruled by Dennis???)
· Gitlow was member of a group whose manifesto advocated revolutionary socialism to overthrow the parliamentary government. There was no evidence it had any effect

· He was convicted for advocating the overthrow of the government. The statute directly targeted speech

· Court says statute here found such speech to be a substantive evil

· Holmes and Brandeis dissent argue there was no present danger from the expression and therefore should have been allowed

· Rationale: Utilitarianism

· Development of Modern Rule (Whitney v. California (1927; 1016)) (Overruled by Brandenburg)
· Whitney joined the Communist Labor party which decided to advocate for a violent overthrow of the government, though she supported non-violent politics

· She was convicted under a criminal syndicalism statute forbidding association with a group that supports the overthrow of the government

· Brandeis concurrence says regulation of speech only satisfies clear and present danger test if danger is highly probably, very harmful and not rebuttable in the normal course of further dialogue

· Standard is basically adopted by the court in Brandenburg

· Based on idea that speech was protected so that men could develop their moral faculties

· Retreat from Gitlow-Whitney
· Fiske v. Kansas: Industrial Workers of the World’s constitution says that one of their goals is to abolish the class system

· Kansas argues this falls under their criminal syndicalism statute, but the court says it would be unconstitutional to find that it does

· It is unconstitutional to outlaw peaceable assembly for lawful discussion (De Jonge v. Oregon (1937))

· DeJonge participated in the meeting of the communist party. Oregon charged him with criminal syndicalism for the meeting. Court overruled.

· Herndon v. Lowry: Herndon was convicted of attempting to incite insurrection for encouraging people to vote for black self-determination. The court overturns the conviction in part on first amendment grounds. 

· Redefining Clear and Present Danger: 
· Courts must ask whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger (Dennis v. U.S. (1951; 1023))

· Rationale: Utilitarianism

· As Douglas and Black point out in dissent any speech threatening a sufficiently grave harm can be abridged, even if the threat is not clear or present

· Overrules Gitlow

· Smith Act made it unlawful to advocate the overthrow of the United States by force or violence

· Since the harm here is very great, the ending of Constitutionalism, even though the probability of that harm coming about is very low, the product of the two is great and can be regulated.

· Retreat from Dennis (1030-1031)

· Advocacy must urge that the person addressed do something for the speech to be unprotected, advocating belief is not enough (Yates v. US (1957; 1030))
· Conviction under Smith Act requires both active membership and specific intent that the aims of the organization be accomplished (Scales v. U.S. (1961; 1030) Conspiracy?)

· Convictions are not allowed if there is not evidence of advocacy of action (Noto (1961))

· True threats may be punished, but hyperbolic threats may not be (Watts (1969; 1033))

Modern Incitement Test

· A state cannot forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action (Brandenburg v. Ohio (1969; 1033) conspiracy because members of KKK)

· Overruled Whitney

· Court attributes opinion to Dennis, though Dennis doesn’t really apply

· This is basically the Brandeis concurrence from Whitney: Regulation of speech only satisfies clear and present danger test if danger is highly probable, very harmful and not rebuttable in the normal course of further dialogue

· Application
· Conviction for incitement cannot be upheld when danger is not imminent (Hess v. Indiana (1973; 1036) “We’ll take to the fucking streets later (or again)”)

· When an advocate’s appeals do not incite lawless action, they must be regarded as protected speech (NAACP v. Claibrone Hardware (1982; 1036) Speech advocated use of force, not used until weeks or months later)

Overbreadth and Vagueness

· Overbreadth Doctrine (pp. 1334-1347): 

· A governmental purpose to control or prevent activities constitutionally subject to regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms (NAACP v. Alabama (1964; 1334/1388))

· Person making the attack does not have to show his own conduct could not be regulated if the statute were drawn with the requisite narrow specificity (Gooding v. Wilson (1972; 1334/1041))

· Challengers to overbroad laws can raise the rights of third parties, which goes against the normal rules of standing. 

· Justification: Meant to prevent chilling effect of overbroad statutes on third parties not courageous enough to challenge law

· Limitations (Broadrick v. Oklahoma (1973; 1336))

· Substantiality: Particularly where conduct and not merely speech is involved, we believe that the overbreadth of a statute must be substantial 

· Conduct: Rarely, if ever, will an overbreadth challenge succeed against a law or regulation that is not specifically addressed to speech or to conduct necessarily associated with speech (such as picketing) (Virginia v. Hicks (2003; 1341) presumably because it is difficult to show that it prohibits a substantial amount of protected speech)

· Substantiality: There must be a realistic danger that the statute itself will significantly compromise recognized First Amendment protections or parties not before the court for it to be facially challenged on overbreadth grounds (City Council v. Taxpayers for Vincent (1984; 1339/1243))

· When  only a tiny fraction of prohibited expression would be impermissible under the first amendment, the Court has held that whatever overbreadth exists should be cured through case by case analysis as opposed to invalidation of the statute (New York v. Ferber (1982; 1339/1114) statute focusing on hard core of child porn upheld)

· But: Court later held that government cannot suppress lawful speech as a means of suppressing unlawful speech (Ashcroft v. Free Speech Coalition (2002; 1340/1118) overturning law banning virtual child porn)

· Limiting Construction: Facial overbreadth should not be invoked when a limiting construction could be placed on the statute 

· Where the parties challenging the statute are those who desire to engage in protected speech that the overbroad statute purports to punish, there is no want of a proper party to challenge the law and it may forthwith be declared invalid to the extent it reaches too far, but otherwise left intact (Brockett v. Spokane Arcades (1985; 1341))
· But: When there is no obvious way to narrow a statute to a core of easily identifiable and constitutionally proscribable conduct, the Court has invalidated the entire statute. (Schaumburg (1980; 1342) (finding fraud prevention statute that limited solicitation for contribution to charities to those that use at least 75% of proceeds for charity facially invalid))
· Even if there is an opportunity to get a waiver if a charitable organization could demonstrate that the overhead limit would effectively prevent it from raising contributions (Munson (1984; 1343) (Anything else?)
· Also struck down statute defining the reasonable fee that professional fundraisers could charge because is was not sufficiently different from Schaumburg and Munson (Riley (1988; 1344))
· BUT: So long as the emphasis is on what fundraisers misleadingly convey, not on percentage limitations on solicitors fees, such action need not impermissibly chill speech (Illinois v. Telemarketing Associates, Inc (2003; 1344))
· Judicial narrowing of an otherwise overbroad law ends the overbreadth concern (Osborne v. Ohio (1990; 1345))
· The statute as construed can be applied to conduct occurring prior to the construction, provided such application affords fair warning for the defendant.
· Vagueness (1347-1350)
· A law must convey a sufficiently definite warning as to the proscribed conduct when measured by common understanding and practices (Jordan v. DeGeorge (1951; 1347))
· A law will be void on its face for vagueness if person of common intelligence must necessarily guess at is meaning and differ as to its application (Connaly v. General Construction Co (1926; 1348))
· Justification (Kolender v. Lawson (1983; 1348)): 
· Notice
· Prevention of selective enforcement: Clear guidelines for law enforcement prevent arbitrary or discriminatory enforcement 

· Vague statutes cause citizens to steer far wider of the unlawful zone than if the boundaries of the forbidden areas were clearly marked. Free speech may not be so inhibited. (Baggett v. Bullitt (1964; 1348))

· Court overruled law banning annoying assemblies on its face (Coates (1971; 1348))

· Upheld anti-noise ordinance in places adjacent to school buildings because disturbances are easily measured by impact on schools (Grayned (1972; 1349))

· If a litigants conduct is unquestionably within the core of a vague statute’s permissible application, the court has upheld it when it would not havea significant chilling effect on other protected speakers (Young v. American Mini Theatres (1976; 1349))

· When the government is acting as a patron of expression, rather than as a sovereign, the statute will not be overruled for vagueness (National Endowment for the Arts v. Finley (1998; 1349))

Offensive Speech in Public Places

Fighting Words: When the form the message take is offensive

· If there was no clear and present danger of breaching the public peace, a person cannot be punished for speech (Cantwell (1940; 1039))

· But: If fighting or insulting words are used, they are not protected by the first amendment. Because of their lack of essentiality to any exposition of ideas and slight social value, any benefit derived from them is outweighed by social interest in order and morality (Chaplinsky (1942; 1040))

· But: Statutes making fighting words a crime must limit it to words that have a direct tendency to cause acts of violence by the person to whom the remark is addressed (Gooding ( 1972; 1041) overturning statute not so limited)

· (Rosenfeld, Lewis and Brown (1972; 1041))

· Burning a flag could not reasonably be construed as a direct personal insult (Johnson (1989; 1042))

· But: Offense in a public forum is not sufficient grounds to prohibit free speech (Cohen (1971; 1043) “Fuck the Draft”; state court convicted him because his actions had a tendency to provoke others to acts of violence)

· Government’s ability to shut off discourse solely to protect others from hearing it is dependent upon a showing that substantial privacy interests are being invaded in an essentially intolerable manner.
Hostile Audiences: When an audience is provoked either by the form of the message or the message itself

· Freedom of speech is protected against punishment unless shown likely to produce a clear and present danger of a serious substantive evil that rises far above public inconvenience, annoyance or unrest (Terminiello (1949; 1048))

· When there is an imminence of greater disorder and a refusal to comply with police orders to stop speaking, the court has held punishment of such speech not protected by the Constitution (Feiner (1951; 1049))

· Black’s Dissent: The police should enforce supremacy of free speech

· But: In case where there was no evidence of violence or fighting, the speech was held to be protected (Edwards (1963;1050))

· When no clear and present danger, no punishment (Cox (1965; 1051) “We shall overcome”)

· Permit Schemes as an Alternative: Court found a standardless permit scheme prohibiting public worship meetings in the street without first obtaining a permit form the police to be invalid as a prior restraint (Kunz (1951; 1052))

· Permit Fees: Speech cannot be financially burdened simply because it might offend a hostile mob (Forsyth (1992; 1053) facially invalidating fee for public coasts exceeding usual cost of law enforcement because too discretionary)

Hate Speech

· Arguments for regulation of hate speech

· Group libel

· Fighting words

· New Category

· Equality

· Arguments against regulations of hate speech

· Constitutional: Words may not be regulated based on their content to limit emotive impact

· Inefficacy: Likely to be futile or counterproductive

· There is a need for strict procedural safeguards in the First Amendment area, including immediate appellate review (Skokie (1977; 1077) Anything Else?)
· Hate Speech in education: Courts have struck down university rules prohibiting hate speech for over breadth. If they were limited to fighting words, the courts would be more likely to support them (1079)

· A statute banning burning crosses or swastikas is facially unconstitutional in that it prohibits otherwise permitted speech solely on the basis of the subject the speech addresses (R.A.V. v. City of Saint Paul (1992; 1079) cross burning)

· Content bases regulations are presumptively invalid
· Except:
· When basis of content discrimination consists entirely of the reason the class of speech at issue is proscribable

· When the content defined subclass of proscribable speech is associated with particular secondary effects of the speech, so that the speech regulation is justified without reference to the content. For example: banning obscene nude dancing by minors

· When there is no realistic possibility that official suppression of ideas is afoot (banning porn with blue eyed models)

· A State, consistent with the first amendment, may ban cross burning carried out with the intent to intimidate (Black (2003; 1090))

· BUT: A statute treating any cross burning as prima facie evidence of intent to intimidate renders the statute unconstitutional

· Intimidation: A type of true threat, where a speaker directs a threat to a person or group of persons with the intent of placing the victim in fear of bodily harm or death

· Does not apply to hate crimes, only speech (Mitchell (1993; 1088) allowed punishment for a crime motivated by race to be enhanced)

Injury to Reputation and Sensibility

· Group Libel: An utterance directed at an individual that may be the object of criminal sanctions can constitutionally be made a crime when uttered at a defined group (Beauharnais (1952; 1054))

· Unlike personal libel, group libel can often be rebutted by group action

· But, since Beauharnais was decided, group libel has been discredited

· During Skokie controversy, numerous lower federal judges found it no longer applied. Though Blackmun and Rehnquist argued it was still good law (Smith v. Collin (1978; 1056))

· Individual Libel
· Slander: Oral false fact

· Defamation: Written false fact

· Criteria:
· Publication of a fact

· That was false

· It was a communication

· Tendency to disparage in your reference group: two ways to show

· On the face of the libel

· Inferentially (innuendo)

· Causation of harm – Can be shown with

· Actual damages – the person is abandoned

· General Damages – Presumed damages

· Un-chastity

· Criminality

· Fraud or dishonesty in business

· Alternative: European tradition allows for a right of reply instead of damages

· Public officials are prohibited from recovering damages for defamatory falsehood relating to their official capacity unless he proves that the statement was made with actual malice (New York Times (1964; 1056))

· Actual malice: With knowledge that it was false or with reckless disregard of whether it was false or not

· Justification: 

· John Stuart Mill’s argument that even a false statement can make a valuable contribution to public debate

· But: Powell wrote for the court a decade later that false facts have no constitutional value (Gertz v. Welch (1060)

· Some falsehood needs to be protected to allow adequate breathing space for truth (Gertz v. Welch)

· Otherwise people will steer clear of controversial speech to avoid having to prove even true statements (New York Times)

· Especially with political speech like there is here Meiklejohn???
· Public figures have the ability to respond. Usually, they also make a choice to be in the public sphere

· Extended to state CRIMINAL libel cases (Garrison v. Louisiana (1964; 1060))

· Extended to public figures (Curtis Publishing, Walker (1967; 1062))

· Wealthy divorcee not public figure because she had not assumed any role in of especial prominence in society (Time v. Firestone (1976; 1063))

· A criminal contempt conviction for failure to appear before a grand jury does not make one a public figure (Wolston (1979))

· But for Private Figures: So long as States do not impose liability without fault, they may define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehoods injurious to a private individual (Gertz (1974; 1064))

· But: States may not permit recovery of presumed or punitive damages, at least when liability is not based on a showing of knowledge of falsity or reckless disregard for the truth. 

· Plaintiffs establishing liability under a less demanding standard than that stated by NYT may recover only such damages as are sufficient to compensate him for actual injury

· Matters of Private Concern: When the speech is of exclusively private concern and the plaintiff is a private figure, the constitutional requirements do not necessarily force any change in at least some of the features of the common-law landscape (Hepps; 1986; 1067))

· Example: (Dun & Bradstreet v. Greenmoss Builders (1985; 1066) (upholding damages award for private contractor damaged in false credit reporting)).

· Any statement that does not contain a provably false factual connotation will receive full constitutional protection (Milkovich v. Lorain Journal 1990; 1060)

· But: A false statement of fact gains no constitutional immunity if the speaker simply adds the words “I think”.

· Plaintiff must bear the burden of proof in establishing the falsity of the alleged defamatory statement in New York Times and Gertz cases (Hepps (1986; 1062))

· But: Defendants do have to participate in pretrial discovery proceedings pertaining to liability under the Times actual malice standard (Herbert v. Lando (1979; 1061))

· Privacy: Revelation of true facts which are no one’s business

· Intentional infliction of emotional distress: Public figures and public officials may not recover for the tort of intentional emotional distress by reason of publication, without showing in addition that the publication contains a false statement of fact which was made with actual malice (Hustler Magazine v. Falwell (1988; 1067))

· Actual malice: Knowledge that the statement was false or with reckless disregard as to whether or not it was true

· Intrusion into a plaintiff’s private affairs: Eavesdropping and electronic bugging

· Brandeis dissent in Olmstead: Argued strongly against electronic eavesdropping, that it was unconstitutional under the 4th amendment (Unreasonable Search and Seizure)

· Public disclosure of private facts: Public disclosure of private facts, the knowledge of which is highly offensive and is not of public concern, violates the right to privacy

· Defenses: public records, newsworthiness
· Civil liability cannot be imposed upon a broadcaster for publishing information released to the public in official court records (Cox Broadcasting (1975; 1071) even for privacy of minors)

· Court also overturned judgment against newspaper that revealed name of a victim of a sexual offense gleaned from police reports (Florida Star (1989; 1071))

· Publicity placing the plaintiff in a false light: Disclosure that invades privacy and is false, though not necessarily injurious to reputation

· Constitution requires that, in the absence of proof that a defendant published a report with actual malice, the defendant cannot be held civilly liable for false reports on matters of public interest (Time v. Hill (1967; 1070))

· Misappropriation – If you use the name or portrait or picture of someone without their consent, you violate their right to privacy

· The media is liable for damages when they broadcast a performers act without his consent (Zacchini (1977; 1073))

· Rationale: State interest in protecting proprietary interest of the individual in his act to encourages such entertainment

· There is no right to expand the doctrine of fair use to create what amounts to a public figure exception to copyright (Harper & Row (1985; 1074))

· Illegally obtained information: If a newspaper lawfully obtains truthful information (even if it was originally obtained illegally, as it was in this case) about a matter of public significance then state officials may not constitutionally punish publication of the information, absent a need of the highest order (Bartnicki v. Vopper (2001; 1071))

· Justification: Concerns are privacy and desire for a vigorous press. Here, publishing matters of public importance wins out.

Obscenity

· Development

· Obscenity is not with the area of constitutionally protected speech or press (Roth (1957; 1096))

· Obscene: Material which deals with sex in a manner appealing to prurient interest
· Distinguished from Sexual Immorality: Overturning law banning any immoral film. Not the same as obscenity (Kingsley 1959; 1099 (Banning a film advocating adultery proper in some circumstances))
· Possession of obscenity cannot be criminalized: First amendment prohibits making the private possession of obscene material a crime (Stanley (1969; 1099))
· But: Distribution of obscenity can be (Reidel (1971; 1100))
· Modern Test

· Obscenity is confined to works which depict or describe hard core sexual conduct (Miller (1973; 1102))
· Conduct must be specifically defined by applicable state law or authoritatively construed

· Trier of fact must determine, applying a contemporary community standard, that the work as a whole

· Appeals to the prurient interest

· Depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law 

· Court held it is not patently offensive unless it shows genitals (Jenkins (1974, 1111) Carnal knowledge)

· AND Lacks serious literary, artistic, political or scientific value

· When determining literary, artistic, political or scientific value the proper inquiry is whether a reasonable person would find such value in the material, taken as a whole (Smith (1977; 1112))

· Community Standard: Court means local rather than statewide or national (Hamling (1974; 1112))

· Even in federal prosecutions, jury decides what the community standards are (Smith (1977; 1112))

· But: When determining literary, artistic, political or scientific value the proper inquiry is whether a reasonable person would find such value in the material, taken as a whole (Smith (1977; 1112))

· First amendment values are protected by the power of the appeals courts to conduct an independent review of constitutional claims

· Speaking only to consenting adults does not protect distribution of obscenity
· Court rejected notion that admission only of paying and consenting adults exempted theatre from obscenity law. If other people were offended by what is being done, it is obscene and can be banned. (Paris Adult Theatre v. Slaton (1973; 1104))

· Justifications:
· Debasement of individual character, but not likely as Stanley makes private consumption of obscenity legal

· Offense to unwilling onlookers

· Inducement of criminal conduct/Secondary effects: Idea that obscenity leads to sex crimes

· Eroding moral standards, but Kingsley pictures undermines this by holding speech may not be suppressed on moral grounds

· Harming the social fabric: Idea that obscenity causes harm to the quality of life and the total community environment (Burger in Paris Adult)

· Sex discrimination or subordination to women (MacKinnon/Dworkin)

· Argued porn was a form of sex discrimination and subordination of women
· But: Subordination of Women is an insufficient grounds for censoring pornography (American Booksellers Ass’n v. Hudnut (7th Cir aff’d by US 1986; 1122) invalidating law barring porn subordinating women as an unconstitutional content-based restriction)
Child Porn

· Child Porn is unprotected but the law barring it cannot be overly burdensome  (New York v. Ferber (1982; 1114) (Court rejected first amendment challenge to state child porn law, even though not otherwise meeting legal definition of obscenity.  Court reasoned there was legitimate state interest in protecting exploitation of the abuse of children);

· Mere possession can be made unlawful (Osborne v. Ohio (1990; 1117))

· But: Porn not produced with actual children does not fall under Ferber standard and cannot be constitutionally banned (Ashcroft v. Free Speech Coalition (2002))

Sexually Explicit But Non-Obscene Expression

Nudity Bans

· A State may protect individual privacy by enacting reasonable time, place and manner regulations applicable to all speech irrespective of content 
· Content based restrictions: when the government, acting as censor, undertakes selectively to shield the public from some kinds of speech on the ground that they are more offensive than others, the first amendment strictly limits its power (Erznoznik (1975; 1127)(finding ordinance banning nudity at drive-in’s visible from public street facialy invalid))
· Selective restrictions have been upheld only when the speaker intrudes on the privacy of the home or the degree of captivity makes it impractical for the unwilling view to avoid exposure
· Court stuck down zoning which did not permit any live entertainment and reiterated that total ban on nudity was impermissible (Schad v. Mount Ephraim (1981; 1129))
· When a zoning law infringes upon a protected liberty, it must be narrowly drawn and must further a sufficiently substantial government interest
“Erogenous Zoning”
· Stevens for the Court held that sexually explicit materials could be treated as lower value speech because society’s interest in protecting it was less (Young v. American Mini Theaters (1976; 1130))
· Upheld statute treating adult theaters and regular theaters differently. Found Detroit could require adult theaters not to be located within 1000 feet of other regulated uses, like bars, billiard halls, hotels and cabarets 
· Powell concurred finding the ordinance should be allowed as a time, place and manner regulation. As long as there is no sign of limitation on access, it is permissible.
· Following Powell rather than Stevens, court found later that concentration zoning was a permissible time, place, manner regulation (Renton (1986; 1133)
· Secondary Effects: Court held that sufficiency of secondary effects could not be determined in this case on summary judgment.  Plurality was deferential with evidence supplied, and fifth vote argued that intermediate scrutiny was needed to balance First Amendment interests (City of Los Angeles v. Alameda Books (2002; 1135))
Indecency Bans in the Communications Media
· FCC can regulate radio broadcasts that are indecent, even if not obscene (Pacifica; (1978; 1138) upholding channeling of indecent language to times of day when children were unlikely to listen was not unconstitutional)
· But: If there were any reason to believe that characterization of content as offensive could be traced to its political content, first amendment protection might be required
· Justification: 
· Invades the home
· Court had held that mailer’s right to communicate stops at the mailbox of an unreceptive addressee because we do not have to be captive to others messages in our own homes (Rowan (1970; 1143) upholding law allowing receivers of sexually provocative materials to be removed from mailer’s lists)
· But: Court later held that utilities could insert political advertisements in their bills (Con Ed v. Public Service Comm’n (1980; 1144))
· Powell reasoned those offended could avoid the material by putting the bill insert in the trash
· Court also held unsolicited ads for contraceptives could not be barred from being mailed (Bolger (1983; 1144))
· Putting things in trash is an acceptable burden
· Is accessible to children because all a child must do is hear it
· Total indecency bans are not permitted (Sable Communications Inc. v. FCC (1989; 1145) Striking down federal bar on dial a porn 900 numbers because of insufficient narrow tailoring)
· Cable: 
· Court upheld federal law permitting cable operators to ban obscene programming (Denver Area Educational Telecommunications Consortium v. FCC (1996; 1146))
· But: Struck down provisions of the law allowing FCC to regulate obscene/explicit content
· Allowed prohibition on the display on public access channels of indecent content 
· Struck down under strict scrutiny a law that regulated indecency on cable (Playboy (2000; 1149))
· When a plausible, less restrictive alternative is offered to a conent-based speech restriction, it is the government’s obligation to prove that the alternative will be ineffective to achieve its goals
· Internet:
· Court holds that federal laws that would have effectively banned unprotected porn on the internet abridges freedom of speech (Reno v. ACLU (1997; 1150) overturning law that prohibits displaying offensive messages in a manner that is available to persons under 18 years of age)
· Content based restrictions of speech impose a burden on government to explain why less restrictive provision would not be as effective
· But: Court held gov’t could use “community standards” to identify material that is harmful to minors, even on the internet, when limited by a ‘serious value’ prong and a ‘prurient interest’ prong (Ashcroft v. ACLU I (2002; 1155))
· Court affirmed injunction of COPA on the grounds that the government would likely fail in showing that there were not effective  less restrictive mean (Ashcroft v. ACLU (2004; 1157)).

Commercial Speech

· Development
· First Amendment imposed no restraint on government as respects pursely commercial advertising (Valentine v. Chrestensen (1942; 1159))
· Court upheld bar on gender designated employment ads in newspapers as First Amendment did not reach commercial advertisements (Pittsburgh Press Co. v. Pittsburgh Human Relations Comm’n (1973; 1159))
· BUT: Court began to change its views when it struck down a criminalization of advertising out of state abortions (Bigelow v. Virginia (1975; 1160))
· Modern Commercial Speech Law
· Commercial speech is protected, but not as protected as most types of speech (Virginia Pharmacy Board (1976; 1160) striking down ban on advertisements by pharmacists)
· Unlike other kinds of speech, it can still be regulated to protect against 
· Deceptive or misleading content
· Commercial advertising for illegal transactions
· Another difference is that the prohibition against prior restraints is inapplicable
· As with other kinds of speech: time, place and manner restrictions are allowed
· Justification:
· Truth of commercial speech can be more easily verified by its disseminator than new reporting or political speech
· Since it generates profits, it is less likely to be chilled by proper regulation
· Defining Commercial Speech
· When commercial speech is mixed with informational content, the court had held that it should be treated as commercial speech (Bolger (1983; 1168) finding unsolicited advertisement for contraceptives accompanied by informational literature on condoms and venereal disease to be commercial speech)
· Advertising which links a product to a current public debate is not thereby entitled to the constitutional protected non-commercial speech (Board of Trustees, State Univ. of New York v. Fox (1989; 1168) (Tupperware parties were considered commercial speech though other subjects, like how to run an efficient home were touched on as well)
· Standard of Scrutiny 

· Prohibitions of advertisement of a good or service that is: (Central Hudson (1980; 1173) finding ban on electric company advertising failed to meet fourth prong)

· Legal and Not Misleading is unconstitutional, 

· Unless state shows that a substantial state interest is directly advanced
· AND the law is not more extensive then necessary to serve that interest

· Not more extensive then necessary: Requires a fit that is not necessarily perfect, but reasonable; that represents a disposition whose scope is in proportion to the interest served; that employs a not necessarily the least restrictive means but a means narrowly tailored to achieve the desired objective (Board of Trustees, State Univ. of New York v. Fox (1989; 1176))

· Differential treatment of Commercial and non-commercial speech may require a uniquely commercial harm.  

· Court has upheld regulation of commercial billboards while striking its regulation of non-commercial billboards (Metromedia Inc. v. San Diego (1981; 1177)) 

· But: In context of news racks, court held that commercial speech could not be treated differently for aesthetic or safety purposes absent distinct commercial harm (City of Cincinnati v. Discovery Network Inc. (1993; 1177))
· But: Court rejected facial attack on law that permitted arrest record to be disclosed for scholarly, political purposes, but not in order to sell a product or service (Los Angeles Police Department v. United Reporting (1999; 1178) Court argued it was not speech but a law limiting access to information).
· Vice Exception
· When a state could enact a wholesale prohibition of certain conduct, it is permissible for the government to reduce the demand through restrictions on advertising (Posadas (1986; 1179)
· Court also upheld federal law barring broadcast of lottery ads except from stations in states where the lottery is legal (Edge Broadcasting Co. (1993; 1180) even from states with majority listenership is states with lotteries) 
· But: Court denied there was a vice exception to commercial advertising in overturning federal law requiring alcohol content to be displayed on labels (Rubin v. Coors Brewing Co. (1995; 1181) Though health interests were valid, the regulation did not advance the interests, and was more extensive than necessary)

· Also: Struck down complete ban on liquor advertising.  Justices differed on reasoning, but Stevens plurality rejected notion of a vice exception (44 Liquormart, Inc. v. Rhode Island (1996; 1182))

· Central Hudson Doctrine increasingly invalidates commercial speech regulations after Liquormart:  

· Though not reaching the speech issue as fees for generic fruit advertising were not found to be compelled speech, dissents argued that it was speech, and would fail Central Hudson (Glickman v. Wileman Bros (1997; 1186))

· Court unanimously struck down federal ban on advertising lotteries and gambling (Greater New Orleans Broadcasting Association v. United States (1999; 1189))

· Court struck down state tobacco advertising regulations prohibiting advertising near schools or playgrounds. Finding them unable to meet fourth prong of Central Hudson because in some areas the regulations would constitute nearly a complete ban. This is too broad (Lorillard Tobacco Co. v. Reilly (2001; 1189)) 

· Struck down ban on advertising compound drugs, finding failure of fourth prong as not narrowly tailored (Thompson v. Western States Medical Center (2002; 1190))

· Other cases: 
· Court struck down ban on law banning posting of for sale signs (Linmark Associates (1977; 1169))
· Stuck down ban on advertising or display of nonprescription contraceptives (Carey v. Population Services, Int’l (1977; 1169))
· Lawyers: Held states could not prohibit lawyers from price advertising of routine legal services (Bates v. State Bar of Arizona (1977; 1169))
· But: State may proscribe in person solicitation for pecuniary gain under circumstances likely to result in adverse consequences (ambulance chasing) without a showing of actual harm (Ohralik (1978; 1170))
· But: A state may not punish a lawyer who, seeking to further political/ideological goals through associational activity, including litigation, discloses in a letter that free legal assistance is available from a non-profit organization without a showing of actual harm (In re Primus (1978; 1170))
· But: Court struck down ban on targeted direct mail solicitation (Shapero (1988; 1171))
· Distinguished from Ohralik because not face to face and ban was too broad
· But: Upheld rule prohibiting personal injury lawyers from sending targeted solicitations to victims and their relatives for 30 days following an accident
· Rationale:
· Substantial state interest in protecting privacy and tranquility of personal injury victims
· Rule was narrowly tailored because it limited solicitation to a brief period of time
· Stuck down ban on solicitations in attorney’s advertisements (Zauderer (1985; 1170) State’s desire that lawyer’s maintain their dignity, not substantial enough to justify abridgment
· Accountants: Overturned rule banning CPAs from engaging in direct, in-person solicitation (Edenfield (1993; 1171))
Symbolic Conduct as Speech

· First Amendment rights are not confined to verbal expression and embrace appropriate types of action (Brown v. Louisiana (1966; 1203/1264)

· Initial Inquiry: Is the conduct expressive conduct, permitting the invocation of the First Amendment (Texas v. Johnson (1989; 1213))

· If the intent to convey a particularized message was present and the likelihood was great that the message would be understood by those who viewed it (Spence (1974; 1211)

Content Neutral Laws

· When Speech and non-speech elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the non-speech element can justify incidental limitations on First Amendment Freedoms (O’Brien (1968; 1203) upholding federal ban on burning draft cards)
· A government regulation is sufficiently justified if it is:
· Constitutional: Within the Constitutional power of government
· Furthers an important or substantial government interest
· Content Neutral: If the governmental interest is unrelated to the suppression of free expression (otherwise it is subject to strict scrutiny)
· BUT: Court will not strike down an otherwise constitutional statute on the basis of an alleged illicit legislative motive (like preventing symbolic conduct) 
· BUT: Even if a government states that it’s interests are unrelated to the suppression of free expression, the court has examined a state’s interests to see if they really are unrelated, and finding them related, has subjected them to the most exacting scrutiny (Texas v. Johnson (1989; 1212) finding Texas two proclaimed interests in preventing flag-burning to be not implicated by the record and related to the suppression of expression and therefore finding it subject to exacting scrutiny)
· AND the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest
· Redefining “no greater than essential”: Court later held that the government need not employ the least restrictive alternative, but only must closely tailor the statute to its ends (Rock Against Racism (1989; 1208/1254)
· BUT: When the burden on speech is only incidental, the state must only satisfy minimum rationality review (Arcara (1986; 1209) finding health law only incidentally related to speech when it hurt adult book sales)
· Only those regulations that burden conduct with a significant expressive element are subject to O’Brien scrutiny
· Flag Desecration
· Flag desecration is protected symbolic speech
· Flag Laws overturned for other reasons

· Laws making it a crime to verbally cast contempt on the flag are unconstitutional (Street (1969; 1210) reversing conviction for flag burning because as applied it made contemptuous words about flag punishable; did not reach question of whether act itself was constitutional)

· Laws making it a crime to publicly mutilate, trample upon, deface or treat contemptuously the flag of the United States have been overturned on vagueness grounds (Smith v. Goguen (1974; 1211) (overturned conviction for wearing flag patch on pants)

· Overturned conviction for peace symbol on flag, reasoning that it was expressive conduct (Spence v. Washington (1974; 1211)

· Flag desecration law overturned because the government may not prohibit the expression of an idea simply because it disagrees with the idea for finds it offensive (Texas v. Johnson (1989; 1212) finding O’Brien does not apply because state interest related to suppression of speech; overturning law under exacting scrutiny)

· Legislation to protect flag post Johnson have been struck down (U.S. v. Eichman (1990; 1219) (Striking down Flag Protection Act).  

· Nude Dancing

· Nude dancing can Constitutionally regulated
· Law requiring nude dancers to wear pasties and g-strings did not violate First Amendment (Barnes v. Glen Theatre Inc. (1991; 1221) decision depended on three different rationales) 
· Court upheld state ban on totally nude erotic dancing by women (City of Erie v. Pap’s A.M. (2000; 1225) court again fragmented on reasoning)
Public Forum (1126):

· Mandatory Public Forums:

· Streets and Parks: The privilege to use the streets and parks for communication of views on national questions may be regulated in the interest of all, but it must no, in the guise of regulation, be abridged or denied (Hague v. CIO (1939; 1228))
· Reasoning: Streets and parks have been held in trust for the use of the public for purposes of assembly, communicating thoughts between citizens and discussing public questions
· Sidewalks: Supreme Court overturned ban on protest on sidewalks around Court since sidewalks are a traditionally public forum (United States v. Grace (1983;1263))
· Other public fora:

· Compatibility with Purpose: If the proposed speech is compatible with a public property’s other principal uses, it may be a public forum

· Libraries can’t bar silent non-disruptive protests (Brown v. Louisiana (1966; 1264) silent segregation protest could not be barred when there was no threat of breach of peace, and no showing others were disturbed)
· Municipal Theaters are a public forum.  Southeastern Promotions v. Conrad (1975) [1269] (holding that denial of controversial show was unconstitutional since theaters were designed for expressive activities)
· Incompatibility with Purpose: If the proposed speech is not compatible with a public property’s other principal uses, it may not be found not to be a public forum
· Jails: Court held that as long as it was even-handed, forbidding protesting was ok (Adderley v. Florida (1966; 1265) Jails are not normally open to the public, the purposes of the forum are inconsistent with the purposes of the 1st amendment, and there are alternatives for minority views)
· Schools: Expression interfering with school operations can be banned (Grayned v. Rockford (1972; 1267) finding bar on loud protests reasonable in light of the activity occurring on the property)

· Military Bases are not generally a public forum  

· Court did throw out conviction for distributing leaflets on military base streets when public had access to the streets (Flower v. United States (1972; 1270)

· BUT: Military bases are not a public forum merely because they open to the public for a particular event (United States v. Albertini (1985; 1272))

· Later upheld ban on partisan speeches on military base, and distribution of literature without prior approval because military bases are to train troops, and are not historically viewed as a public forum (Greer v. Spock (1976; 1270) 

· ();().

· Captive Audience: Court may refuse to find a public forum when there is a captive audience
· Public Transportation can discriminate in ad space (Lehman v. Shaker Heights (1974; 1268) upholding bar on political advertisements because the audience was captive)
· Airport Terminals are not public forums, but distribution of literature cannot be completely banned.  International Society for Krishna Consciousness v. Lee and Lee v. ISKCON (1992) (found that airports were nonpublic forums, and that bans on soliciting money in the terminals were constitutional, but that bans on distributing literature were unreasonable, and thus not constitutional.  Since nonpublic forum, so only a reasonableness standard is required).
· Development of Public Forum Rules

· Historically, notion of mandatory public forums was not accepted (Massachusetts v. Davis (Mass 1895, aff’d US 1897; 1227) government has absolute right to restrict speech on public property – here Boston Common)

· BUT: Court began invalidating standardless licensing schemes for granting too much discretion

· Struck down conviction under law prohibiting leafleting without licensing for granting unfettered discretion to city manager (Lovell v. Griffin (1938; 1229/1350))

· Struck down ordinance requiring permits to speak in streets and parks as standardless with strong potential for arbitrary denials (Hague v. CIO (1939; 1229))

· Struck down ordinance barring amplification devices without permission of police chief for establishing standardless previous restraint on free speech (Saia v. N.Y. (1948; 1229)) 

· Later analogous cases:

· Finding law requiring permit for membership recruitment in dues paying organizations facially invalid for making first amendment freedoms subject to uncontrolled will of an official (Staub v. Baxley (1958)) 

· Invalidating law requiring advance notice to police before canvassing or soliciting (Hynes (1976; 1229)) 

· Striking down permit requirement before placing newsracks on public property (Lakewood (1988))

· Invalidating permit requirement for door to door proselytizers (Watchtower Bible & Tract Society v. Stratton (2002; 1236)) 

· Court has upheld permit requirements with fees when containing some objective criteria (Cox v. New Hampshire (1941; 1230) Upholding permit scheme for parades for public safety is legitimate goal)

· Total Medium Bans:
· Court has invalidated total bans on certain mediums, those that eliminate a common means of speaking, though content neutral
· Striking down bans on distribution of leaflets – litter is not a legitimate justification (Schneider v. State (1939; 1231) anti-litter laws were available as a less restrictive means)

· Invalidated ban on distribution of handbills to homes by ringing/knocking at door – prevention of annoyance not sufficient justification (Martin v. Struthers (1943; 1332) allowing residents to post no soliciting signs less restrictive)

· Striking down ban on posting signs likely to cause visual clutter on residential property (City of Ladue v. Gilleo (1994; 1237) clutter insufficient justification, also relied on fact that it was residential property, if you can’s express at home, where?). 
· Regulation is not a total ban, however
· Upholding ban on loudspeakers emitting loud and raucous noise, but indicating that flat ban on loudspeakers would be unconstitutional (Kovacs v. Cooper (1949; 1233))

· Modern Rule: Reasonable Time, Place and Manner Restrictions can limit speech

· Expression is subject to reasonable time, place and manner restrictions (Heffron v. ISKCON (1981; 1239) upholding requirement that groups be confined to booths at fair in order to enable free flow of traffic)
· BUT: Only if they:

· Are (Content Neutral) justified without reference to the content of the regulated speech
· Serve a significant governmental interest that is narrowly tailored

· Narrowly Tailored: Satisfied so long as the regulation promotes a substantial government interest that would be achieved less effectively absent the regulation (Ward v. Rock Against Racism (1989; 1254))
· Aesthetics may be a sufficient governmental interest (Metromedia v. San Diego (1981; 1242) (though invalidated here because regulation of billboards had many exceptions – must be even handed)
· Upheld municipal prohibition of signs on public property in case without exceptions (Members of City Council v. Taxpayers for Vincent (1984; 1243) applying O’Brien, found less restrictive means not necessary)
· Tranquility can be a sufficient governmental interest (Ward v. Rock Against Racism (1989; 1254) upholding law requiring city sound technicians and systems to be used for concerts in Park)
· Protecting Captive Audiences can be a sufficient governmental interest (Frisby v. Schultz (1988; 1255) upholding ban on focused picketing of particular residences as invasion of privacy of the home)
· Protecting Access to Abortion Clinics: 

· Court upheld fixed distance requirement to protect access, but struck down 300 foot fixed distance amplification ban which may have barred general processions through a residential neighborhood, ban on images observable, and other non-access provisions (Madsen v. Women’s Health Center (1994; 1257))
· Upholding fixed distance buffers, but striking down floating buffer zones as burdening more speech than necessary (Schenck v. Pro-Choice Network of Western New York (1997; 1260))
· Upholding statute barring speakers from approaching others without their consent to educate, counsel or protest to that person within eight feet of a medical facility (Hill v. Colorado (2000; 1261) holding it was not a content regulation, but a TPM regulation)
· Leave open ample alternative channels for communication of information
· Are not enforced selectively (Cox v. Louisiana (1965; 1239) invalidating conviction for impeding free flow on streets since other groups given permission to parade)

· In the Injunction Context: TPM Regulations should be applied with special stringency in the context of an injunction because injunctions carry greater risks of censorship and discriminatory application (Madsen v. Women’s Health Center (1994; 1257) though finding it was not content based just because aimed only at abortion protesters)

· Example:

· Upheld park service rule which barred camping in Lafayette Park and the Mall as neutral TPM Regulation (Clark v. Community for Creative Non-Violence (1984) (upheld under both TPM rule and O’Brien)).

Rights of Access, Compelled Access

· There is little right of access to private property (1293)  

· Recognized right of access to distribute literature in company town – idea of areas that served a public function (Marsh v. Alabama 1946) 

· Recognized right to peacefully protest a supermarket in private shopping center that was functional equivalent of public forum (Amalgamated Food Employees v. Logan Valley Plaza 1968) (OVERRULED BY HUDGENS)

· BUT: distinguished Logan Valley and struck down private property protest – protest was unrelated to business operation, and there were alternative means of protest (Lloyd Corp. v. Tanner 1972)

· Overruled Logan Valley and held that there was no right of access for picketers to protest business on private property (Hudgens v. NLRB 1976)

· Compelled Access to the Speech of Others (1378)

· Right of Reply for Broadcast: Court upheld FCC requirement of fairness doctrine, which requires response time for those attacked, relying heavily on the public nature of the broadcast spectrum.  Doctrine (Red Lion Broadcasting Co. v. FCC (1969) rule later eliminated by FCC)

· BUT not Print Media: Court struck down state law allowing right of reply for print media, finding that it compels publishers to carry a particular message (Miami Herald Pub. Co. v. Tornillo (1974) dampens public debate) 

· Compelled Access to Private Property
· Shopping Malls: When state law required mall to allow speech of others on its private property, Court found that it did not infringe on rights of owner (Pruneyard Shopping Center v. Robins (1980; 1378))

· Court found utility did not have to carry message of those critical of its practices, plurality relied in part on idea that it forced utility to associate with ideas with which it disagreed (Pacific Gas & Elec. Co. v. Public Util. Comm’n (1986; 1379))

· Found that must carry provisions for cable operators to include local channels was content neutral, and likely satisfied the O’Brien test’s intermediate scrutiny) after remand Turner II (1997) found that the regulations were narrowly tailored ( 

· Reasons not to Allow Compelled Access (Turner Broadcasting System v. FCC (Turner I) (1994; 1281)):

· Content-Based (Tornillo; PG&E)

· Forces Accessee to alter own message (Tornillo; PG&E)

· A speaker has the autonomy to choose the content of his own message (Hurley v. Irish-American Gay, Lesbian, and Bisexual Group of Boston (1995; 1383) finding a parade a form of expression that state cannot require private group to alter)

· Chance that message could be taken as Accessee’s (Pruneyard; PG&E)

· Rights of Access to Broadcast Media

· Presence of Regulation: 

· Broadcast, as a scarce resource, may be required to allow access for others (Red Lion Broadcast Co. v. FCC (1969; 1491) upheld fairness doctrine in light of scarce resources; FCC later repealed doctrine)
· Court upheld federal law requiring broadcast media to allow federal office seekers to purchase access (CBS Inc. v. FCC (1981))

· Regulation of the CONTENT of broadcasting will be upheld only when the court is satisfied that the restriction is narrowly tailored to further a substantial governmental interest (FCC v. League of Women Voters (1984) (court struck down ban on noncommercial educational broadcasting stations that receive public funds from editorializing)

· Fair and balanced coverage would be such an interest

· Absence of Regulation: 
· Broadcasters, in the absence of a law stating otherwise, are allowed to refuse all political advertisements while accepting commercial advertisements (Columbia Broadcasting, Inc v. Democratic National Committee (1973; 1494))

· Viewpoint neutrality is required in the context of a televised candidate debate (Arkansas Educational Television Comm’n (AETC) v. Forbes (1998; 1495) finding rejection of candidate from debate on basis of popularity was viewpoint neutral)

· Rights of Access to Cable and the Internet
· Cable is not subject to the Red Lion Access rules (Turner I (1994; 1496) (finding cable operators retain editorial control)

· Declined to decide whether cable is like print or broadcast, as cable arose in a context different form either (Denver Area Educational Telecommunications Consortium v. FCC (1996; 1498)) 

· Internet is not subject to Red Lion Access rules (Reno v. ACLU (1997) court rejected analogy between internet and broadcast media because of lack of scarcity and invasive nature) 
Prior Restraints

· Any system of prior restraints of expression comes to this Court bearing a heavy presumption against its constitutional validity (Bantam Books v. Sullivan (1963; 1350))

· Licensing:
· Court generally find licensing statutes to permit speech invalid for permitting administrative discretion (Lovell v. Griffin (1938; 1350) permit requirement for distributing written materials facially invalid)

· Rule: Facial challenges to licensing laws are sustained whenever the law gives a government official or agency substantial power to discriminate based on the content or viewpoint of speech by suppressing disfavored speech or speakers; must use neutral criteria (Lakewood v. Plain Dealer Publishing (1988; 1351) striking down permit requirement for newspaper racks)  

· BUT: Licensing schemes may be allowed if they are based on objective standards for the licensor to administer (Cox v. New Hampshire (1941; 1352/1230)

· Constitutionally Mandated Licensing Safeguards (Freedman (1965; 1353))

· Burden of proving expression is unprotected expression must rest on the censor

· Only applies when there is direct censorship of particular expressive material (FW/PBS v. Dallas (1990; 1354))

· Must be an appeal procedure

· Prompt decision on whether to license or go to court to restrain film

· Prompt final judicial determination

· BUT: These standards do not apply to content neutral TPM regulations of the use of a public forum (Thomas v. Chicago Park District (2002; 1354) permit regulations that did not exclude communication found to not fall under Freedman mandate)

· As-Applied Challenges
· When challenging a licensing scheme as applied, the challenger must bring suit against the denial in court (Poulos v. New Hampshire (1953; 1356) after citation for holding meeting in park without permit, court did not consider whether denial of permit was arbitrary, because speakers had not gone to court to challenge denial)

· Facial Challenges
· When challenging a licensing scheme on its face, the challenger need not be denied a license, but can contest the schemes validity in answer to the charge against them (Lovell (pg. 1356))

· Justifications For Not Permitting Prior Restraints, but allowing subsequent punishments (1356):
· Ease of barring the speech by stroke of the pen compared to rigors of judicial process

· Censors bias in favor of governmental interests

· Informality of censor procedure

· Effect of barring ideas from the marketplace

· Prevents empirical evidence of actual effect of such speech

· BUT: Court had upheld state prior restraint scheme for obscene materials when clear standards and prompt judicial hearings were involved (Kingsley Books Inc. v. Brown (1957; 1357) reasoning that under these circumstances, prior restraints are not more harmful)

· Injunctions
· Prior restraints, including injunctions, have only been acceptable in extreme cases of national security, obscenity (no longer allowed), and incitement (no longer allowed) (Near v. Minnesota (1931; 1359) striking down state law permitting injunctive relief to bar publication of malicious, scandalous, or defamatory written material)

· BUT: When injunctions are issued, they must be followed until stricken down (Walker v. Birmingham (1967; 1360))

· BUT: Procedure must be followed. Specifically, ex parte issuance of a restraining order is not allowed absent a showing that it is impossible to serve or notify the opposing parties and give them an opportunity to participate (Carroll v. President & Comm’rs of Princess Anne (1968; 1361))

· National Security: Includes only troop movements and nuclear secrets (New York Times Co. v. United States [Pentagon Papers] (1971) finding government had not met burden for enjoining papers)

· BUT: Even when information is part of public record, putting it together may justify injunction when it was akin to nuclear secret (U.S. v. Progressive (W.D.Wis 1979; 1368))

· But: Contractual limits on governmental employee’s disclosure of confidential information may justify prior restraint of such information (Snepp v. United States (1980; 1369))

· Fair Trial Concerns are not Sufficient to allow Prior Restraints (Nebraska Press Ass’n v. Stuart (1976) finding gag order on press for fairer trail was an unconstitutional prior restraint)  

Campaign Advertising as Speech

· Money: Campaign contribution and expenditure limits should be treated as speech (Buckley v. Valeo (1976; 1424) finding contributions and expenditures cannot be limited since that would equate to a limitation on political speech)
· BUT: Contribution limits will survive if closely drawn to a sufficiently important interest (Nixon v. Shrink Missouri Gov’t PAC (2000; 1433) finding such an interest in the prevention of corruption and the appearance thereof)
· Even if the contribution limit involves significant interference with associational rights, it is valid if it is being closely drawn to match a sufficiently important interest (McConnell v. Federal Election Commission (2003; 1448))
· But: Contribution limits are not acceptable for ballot measures (Citizens Against Rent Control v. Berkeley (1981; 1446) Buckley rationale for limits on candidate donations (avoiding corruption) does not hold for ballot measures)
· Such Contribution Limits are Constitutional When They are placed on:
· PACS (California Medical ASSN. V. FEC (1981; 1436))

· Coordinated Spending by Political Parties (Colorado Republican Federal Campaign Committee v. FEC (Colorado II) (2001; 1439))

· Coordinated Spending by Advocacy Groups (McConnell v. Federal Election Commission (2003; 1448) Upholding provisions of federal law barring coordinated spending between advocacy groups and campaigns)

· Independent Expenditures unconstitutionally limits speech 
· Applied to PACS: (FEC v. National Conservative PAC (1985; 1437) Struck down federal Act prohibiting PACs from spending more than $1000 on behalf of a presidential candidate who elects to receive public financing under the Act since limits on campaign expenditures were unconstitutional)
· Applied to political parties and advocacy groups acting independently (uncoordinated) (Colorado Republican Federal Campaign Committee v. FEC (Colorado I) (1996; 1438))
· But: Independent expenditures can be limited for a period immediately prior to elections (McConnell v. Federal Election Commission (2003; 1448))
· Corporations have the right to make contributions and expenditures (First National Bank of Boston v. Bellotti (1978; 1440))

· BUT: Can be required by law to segregate funds used for contributions to campaigns (FEC v. National Right to Work Committee (1982; 1443)

· BUT: As applied to those corporations that are more akin to political associations, the First Amendment prohibits requiring separate funds for independent campaign expenditures (FEC v. Massachusetts Citizens for Life (1986; 1443) since contributors were aware of its political nature)

· This rule does not allow campaign contributions from such associations (FEC v. Beaumont (2003; 1444))

· For profit corporations can still be forced to maintain separate accounts for independent expenditures (Austin v. Michigan Chamber of Commerce (1990; 1444))
· Campaign Promises: Candidate messages are protected when they are promises to public as a whole (Brown v. Hartlage (1982; 1436) (overturned conviction under anti-corruption statute for candidate that promised to reduce his salary if elected) 
· Minors cannot be prohibited from making campaign contributions (McConnell v. Federal Election Commission (2003; 1448) since minors enjoy first amendment protection and ban is not narrowly tailored)
· Unconstitutional to ban payment of people circulating petisions in connection with a voter initiative (Meyer v. Grant (1988; 1447) since it’s a limit on political expression)

Freedom of Association

· Freedom to associate for the advancement of beliefs and ideas is an inseparable aspect of the liberty assured by the Due Process Clause of the 14th amendment, which embraces freedom of speech (NAACP v. Alabama (1958; 1388))

· Court has invalidated numerous direct restraints on associational activity
· Bans on solicitations for litigation violate free association (NAACP v. Button (1963; 1396)) 

· Extended to personal injury suits (Brotherhood of Railroad Trainmen v. Virginia (1964; 1398)) 

· Extends to worker’s compensation claims (United Mine Workers v. IL State Bar Ass’n (1967; 1398)) 

· Collective activity undertaken to obtain meaningful access to the court is a fundamental right within the protection of the First Amendment (United Transportation Union v. State Bar of Michigan (1971; 1398) upholding union’s plan to protect members from excessive attorney fees against injunction)

· State action which may have the effect of curtailing the freedom to associate is subject to the closest scrutiny (NAACP v. Alabama (1958; 1388))

· Compelled disclosure of affiliation with groups engaged in advocacy may constitute an effective restraint on freedom of association

· Since there is a vital relationship between freedom to associate and privacy in one’s associations

· The State must show a strong interest to overcome such a restraint
· Narrow Tailoring Required: Even when the governmental purpose is legitimate and substantial, that purpose cannot be pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved (Shelton v. Tucker (1960; 1390) Striking down state law requiring teachers to disclose all organizational memberships; state interest in teacher competence, while legitimate, did not outweigh) 

· To validate an investigation which intrudes into the area of constitutionally protected rights of speech, press, association and petition, the State must convincingly show a strong relation between the information sought and a subject of overriding and compelling state interest (Gibson v. Florida Legislative Investigation Comm. (1963; 1391) membership did not have to be disclosed in legislative investigation of Communism, as there was no nexus between the information sought and a compelling state interest)

· BUT: Disclosure of campaign contributions is required (Buckley v. Valeo (1976; 1393) because there is a substantial government interest)

· BUT: Reasonable probability of threats, harassment or reprisals can outweigh state interests (Brown v. Socialist Workers ’74 Campaign Committee (1982; 1395) as it did here)

· BUT: The right to associate for expressive purposes is not absolute. Infringements on that right may be justified by regulations adopted to serve compelling state interests, unrelated to the suppression of ideas (content neutral), that cannot be achieved through means significantly less restrictive of associational freedoms (Roberts v. United States Jaycees (1984) held private group could not exclude women in violation of state non-discrimination law applying to places of public accommodation; found law did not impose serious burden)

· Rule: Whether the zone of privacy applied to a particular private club requires careful inquiry into objective characteristics of the particular club relationships at issue (Board of Directors of Rotary International v. Rotary Club (1987) upheld application of California law to mandate women be included, finding that it was a non-selective membership)

· See also: New York State Club Ass’n v. City of New York (1988) upheld nondiscrimination law from a facial 1st Amendment challenge)

· BUT: Sexual Orientation is a legitimate grounds to exclude upon.  Boy Scouts of America v. Dale (2000) (Court held that the Boy Scouts were engaged in expressive conduct and that it was appropriate to exclude gays on that grounds, in violation of state non-discrimination law.  Court found that the state had no compelling interest.  Dissent argued that Dale was not a speaker, and did not violate the previously unannounced principle of disapproval of gays)

IMPORTANT FREE SPEECH OUTLINE ORGANIZATION POINT: In situations where the state interest is related to the suppression of free expression (content based) STRICT SCRUTINY is required unless the speech is in an unprotected category; but where the state interest is unrelated to the suppression of free expression (content neutral) balancing (albeit reasonably strong balancing) is the appropriate response

Religious Autonomy

· Text: Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof
· Foundations:
· Fundamental Principles of religious autonomy
· Voluntarism: The advancement of a church would come only from the voluntary support of the state
· Separatism: Both religion and government function best if each remains independent of the other
· Minority view: Non-preferentialism: Belief that First Amendment was only intended to prevent the establishment of a national church or religion or the giving of any religious sect of denomination a preferred status
· J. Thomas writing for the Court relied on view that Framers saw the establishment Clause simply as a prohibition on governmental preferences for some religious faiths over others in striking down a decision that the establishment clause did not bar Virginia from including a religious magazine among the student activities it subsidized (Rosenberger v. Rector (1995; 1506))
· BUT: Souter writing for the Court pointed out that in deciding on the text of the First Amendment, the House rejected a version that ensured only that no religion enjoyed an official preferences over others and deliberately chose instead a prohibition extending to laws establishing religion in general
· Applies to the States: Court has found the establishment clause was incorporated into the Fourteenth Amendment (Everson)
· Some have argued Establishment clause shouldn’t be incorporated because there were state sponsored churches at during the founding period and anti-establishment is not a liberty within the meaning of the fourteenth amendment
· Definition of Religion

· Religion has been defined broadly

· Test: The test of belief in relation to a Supreme Being is whether a given belief that is sincere and meaningful occupies a place in the life of its possessor parallel to that filled by the orthodox belief in God (U.S. v. Seeger (1965; 1510) finding a belief in goodness and virtue for their own sake and a religious faith in a purely ethical creed without belief in God except in the remotest sense sufficient to meet the conscientious objector exception to the draft for those opposed to war in any form by reason of their belief in a relation to a Supreme Being)
· BUT: Court later held that Congress could refuse exemptions for those that only objected to particular conflicts (Gillette v. United States (1971; 1511) because this was not based on a religious objection to all wars)
· Truth of religious doctrine or belief cannot be submitted to the jury, though jury can decide whether the defendants sincerely believed their representation about their religious doctrine (States v. Ballard (1944; 1512))
· Do not need to be based on membership in established church or sect (Frazee (1989; 1526) sufficient that the beliefs are both sincere and religious in nature)
· Free Exercise Clause

· Development of Religious Exemptions:

· At first, Court held that Congress was free to pass laws that interfered with practices and actions, just not beliefs (Reynolds v. U.S. (1878; 1521) upholding law making bigamy a crime)
· Later, modified this distinction, holding that conduct was not wholly outside free exercise clause; the power to regulate must be exercised as not, in attainting a permissible end, unduly to infringe the protected freedom (Cantwll v. Conn. (1940; 1522))
· Yet later, it held that if a state regulates conduct by enacting a general law within its power, for the purpose and effect of advancing the State’s secular goals, the statute is valid despite its indirect burden on religious observance, unless the State may accomplish it purpose by means which do not impose such a burden (Braunfeld v. Brown (1961; 1522) upholding a Sunday closing law)
· The Free Exercise Clause categorically prohibits government from regulating, prohibiting, or rewarding religious beliefs as such (McDaniel v. Paty (1978; 1513/1514))
· Neither the State nor the Federal Government can constitutionally force a person to profess a belief or disbelief in any religion, nor can they aid those religions that they prefer (Torcaso v. Watkins (1961; 1513) striking down state requirement that all public office holders declare belief in God)
· Test: At a minimum, the protections of the Free Exercise Clause pertain if the law at issue discriminates against some or all religious beliefs or regulates or prohibits conduct because it is undertaken for religious reasons (Lukumi Babalu Aye (1993; 1514) finding law prohibiting animal sacrifice unconstitutional though arguably not discriminatory on its face)
· If the object of the law is to infringe upon or restrict practices because of their religious motivation, the law is not neutral; and it is invalid unless it is justified by a compelling interest and is narrowly tailored to advance that interest

· Minimum requirement of neutrality is that a law not discriminate on its face 
· BUT: Facial neutrality is not determinative. Free Exercise Clause also protects against governmental hostility which is masked

· BUT SEE Locke v. Davey (2004) (upholding state constitutional provision that barred state funds from supporting religion – here scholarship funds for individual wanting to study theology).
· Compelling Interest: State’s have a compelling antiestablishment interest that can allow them to treat secular and religious education differently (Locke v. Davey (2004; 1519) finding state could treat religious education for ministry and education for other callings differently for scholarships)
· If the law discriminates only incidentally to its main purpose: Incidental burden on the free exercise of appellant’s religion may be justified by a compelling state interest (Sherbert v. Verner (1963; 1523) finding state did not have compelling interest in denying unemployment compensation to woman who could not work Saturdays because of her religion).
· BUT: ONLY applies when the State has in place a system of individual exemptions – when it does, it cannot refuse to extend that system to cases of religious hardship without a compelling reason (Smith (1990; 1533))
· EXCEPTION: The government’s ability to enforce generally applicable prohibitions of socially harmful conduct, like its ability to carry out others aspects of public policy, cannot depend on measuring the effects of a governmental action on a religious objector’s spiritual development (Smith (1990; 1533))
· Congress can’t change this since it is a Constitutional mandate (City of Boerne v. Flores (1997; 1541) striking down statute requiring Sherbert, not Smith, standard to be applied to claims of religious exemption from generally applicable state laws)
· Burden: If a law or ruling forces someone to choose between following the precepts of their religion and forfeiting benefits; and abandoning one of the precepts of their religion in order to accept work on the other, that is a burden on free exercise
· Court also found denial of unemployment to someone who quit their job at a munitions factory for religious reasons to be unconstitutional (Thomas v. Review Board (1981; 1526)
· When claims seek to alter internal government operations, the burden must be coercive

· When government action has no tendency to coerce individuals into acting contrary to their religious beliefs, no compelling interest is required (Lyng v. NW Indian Cemetery Protective Ass’n (1988; 1532) rejecting challenge to gov’t plan to pave over sacred ground)
· See Also: (Bowen v. Roy (1986; 1531) Rejecting free exercise challenge by person objecting to child being assigned a SSN for food stamps)
· Religious Exercise:

· Do not need to be longstanding to receive protection (Hobbie v. Unemployment Appeal Comm’n (1987; 1526) upholding compensation claim of an employee whose religious beliefs had changed during course of employment
· Do not need to be based on membership in established church or sect (Frazee (1989; 1526) sufficient that the beliefs are both sincere and religious in nature)
· Do not need to be based on ritual (Wisconsin v. Yoder) wanting to live separate from secular world sufficient) 
· State Interest: Only those interests of the highest order and those not otherwise served can overbalance legitimate claims of free exercise (Wisconsin v. Yoder (1972; 1526) finding states interest in education past eight grade not sufficient to outweigh Amish belief in separation)
· Uniformity can be a sufficient interest: State may justify limitation on religious liberty by showing it is essential to accomplish overriding interest (U.S. v. Lee (1982; 1528) like the fiscal vitality of the social security system, even though Amish believe in providing for their own elderly)
· Court found eradicating racial discrimination in education sufficiently compelling to allow denial of tax exempt status to educational institutions that practiced racial discrimination in accordance with religious beliefs (Bob Jones Univ. V. U.S. (1983; 1529))
· Court will be more deferential in some special environment

· Military Regulations (Goldman v. Weinberger (1986; 1529) finding disciplining Jew in military for wearing yarmulke not unconstitutional because military had interest in subordinating personal preferences)
· Prison Regulations (O’Lone v. Estate of Shabazz (1987; 1531) applying reasonableness standard to find that requiring people to work during time their religion requires them to attend service Constitutional)
· When government action has no tendency to coerce individuals into acting contrary to their religious beliefs, no compelling interest is required (Lyng v. NW Indian Cemetery Protective Ass’n (1988; 1532) rejecting challenge to gov’t plan to pave over sacred ground)
· Establishment Clause
· Statutes must meet three criteria to withstand establishment clause challenge (Lemon v. Kurtzman (1971; 1546) striking down finan. aid to non-public school):

· Secular legislative purpose
· Purpose requirement aims at preventing the governmental decision maker from abandoning neutrality and acting with the intent of promoting a particular point of view in religious matters (Corporation of Presiding Bishop v. Amos (1987; 1608) upholds federal provision that permitted religious employers to discriminate on religious basis, even for nonreligious jobs)
· Principal effect neither advances or inhibits religion
· Not violated by law authorizing payment to a visually handicapped person for vocational rehabilitation services used at Christian college for preparing for career as a pastor, missionary or youth director (Witters (1986; 1591) since it provided not incentive to use at religious institution)
· For a law to have forbidden effects it must be fair to say that the government itself has advanced religion though its own activities and influence (Corporation of Presiding Bishop v. Amos (1987; 1608) upholds federal provision that permitted religious employers to discriminate on religious basis, even for nonreligious jobs)
· Does not foster excessive government entanglement with religion
· Criticisms:
· Purpose requirement, taken literally, would invalidate all deliberate government accommodation of religion, even though such accommodation is sometimes required by the free exercise clause, and has sometimes been held permissible under the establishment clause even if not constitutionally compelled
· Legislative purpose is hard to ascertain in a multi-member body
· Entanglement prong contradicts the previous two because some administrative entanglement is essential to ensure that government aid does not excessively promote religious purposes
· Enshrining Official Beliefs

· Public Schools

· Released Time programs are constitutional, but religious teaching by public schools is not
· Court invalidated practice of permitting students to attend religious classes held in public schools during school hours by parochial school instructors (McCollum v. Board of Education (1948; 1547) both use of school buildings and aid to religious groups through compulsory education found objectionable
· BUT: Upheld released time program allowing students to attend religious classes off school grounds during school day since there was no coercion and no one religion favored (Zorach v. Clauson (1952; 1547)) 

· BUT: Required school to allow use of facilities for worship and prayer as part of extracurricular after school program for primary school students that was open to other groups (Good News Club v. Milford Central School (2001; 1561) finding no coercion because parents must give permission, required by free speech clause since limited public forum)
· School Prayer

· Official school prayer is not permitted (Engel v. Vitale (1962; 1550) use of compulsory non-denominational prayer for public schools was struck down); 

· No showing of compulsion was required

· Bible reading and recitation of the Lord’s prayer not permitted (Abington School Dist. v. Schempp (1963; 1550) Opinion reasoned if purpose was to advance religion, then unconstitutional)

· Minute of silence for meditation of voluntary prayer not permitted (Wallace v. Jaffree (1985; 1551) found motivation was advancing religion, not secular)

· Nonsectarian prayer at non-compulsory graduation ceremony not allowed (Lee v. Weisman (1992; 1553) found that in practice, attendance was required, and those who disagreed had little option but to hear prayer – thus there was coercion)

· Court said especially since it coerced primary or secondary school children in this position, it was unacceptable

· Did not address whether it was acceptable if affected citizens were mature adults

· Struck down school program allowing students to select a student “chaplain” to deliver brief invocation or message to solemnize football games (Santa Fe Independent School Dist v. Doe (2000; 1559) found prayers to be official speech because happened on gov’t property at gov’t-sponsored school-related events)

· Curriculum
· State cannot require schools to post Ten Commandments in public school classrooms (Stone v. Graham (1980; 1561) finding no secular legislative purpose)
· Some justices said they would not find a violation of establishment clause for official recitation of Pledge in public schools (Elk Grove Unified School District v. Newdow (2004; 1562) Though not reaching the merits) 
· Creationism vs. Evolution: 

· Bans: Striking down ban on teaching evolution in public schools (Epperson v. Arkansas (1968; 1563) finding law favors a particular religious perspective)
· Invalidating state law requiring equal treatment of evolution and creationism (Edwards v. Aguillard (1987; 1564) finding there is no clear secular purpose under the Lemon test)
· Outside of School Context

· Laws originally enacted with religious motivation can become secular over time (McGowan v. Maryland (1961; 1568) court upheld Sunday closing laws against establishment attack, though held that originally were motivated by religious forces)

· Legislative Prayer held constitutional on account of its unique and long history (Marsh v. Chambers (1983; 1568) upheld state practice of opening each legislative day with prayer from a state paid chaplain)

· Court allowed inclusion of nativity scene in Christmas display (Lynch v. Donnelly (1984; 1570) relying on long history of inclusion and rationale that inclusion showed historical roots)

· Establishment clause prohibits government from appearing to take a position on questions of religious belief or from making adherence to a religion relevant in any way to a person’s standing in the political community(Allegheny County v. American Civil Liberties Union (1989; 1575) Striking down freestanding display of nativity scene on courthouse grounds but allowing multi-denominational display in same case)

· Upheld erection of Latin Cross by private group (KKK) on public property (Capitol Square Review Board v. Pinette (1995))  

· 10 Commandments Displays are constitutional when part of secular display  
· Invalidated courthouse display, finding that governmental neutrality was required, and that the primary motivation was promoting religion (McCreary County v. ACLU of Kentucky (2005, Supp 31))
· Upheld display on capitol grounds in sculpture park as part of larger display (Van Orden v. Perry (2005))
·  Larson v. Valente (1982; 1518)???

· Aid to Religious Institutions

· No Tax can be levied to support any religious activities or institutions (Everson v. Board of Education (1947; 1581) upholding reimbursement to parents for money spent to transport their children to parochial school)

· BUT: States can extend general state law benefits to all its citizens without regard to their religious belief

· State may lend books on secular subjects to parochial schools (Board of Education v. Allen (1968; 1583))

· BUT: State must avoid excessive entanglement (Lemon v. Krutzman (1971; 1583) struck down reimbursement for costs of teacher’s salaries, text-books, and instructional materials because of excessive entanglement)

· BUT: Cannot lend instructional materials such as maps, magazines, transparencies, tape recorders or lab equipment (Meek v. Pittenger (1975; 1583); Wolman v. Walter (1977; 1583) also held states can’t provide transportation for field trips)

· OVERRULED: By Mitchell v. Helms (2000; 1597) since loans of instructional materials were indistinguishable from loans of textbooks approved in Board of Ed. v. Allen

· A program that neutrally provides state assistance to a broad spectrum of citizens is not readily subject to challenge under the Establishment Clause (Muller v. Allen (1983; 1584) upheld state income tax deduction for tuition, textbooks and transportation for education of dependents; relies on fact that deduction is not large, goes to ALL parents and there is a state interest in promoting education) 

· Higher Education: There is less scrutiny of aid to religious institutions of higher education (Titlon v. Richardson (1971; 1590) upheld federal construction grants to church related colleges)

· Approved governmental grants to private colleges, including religions ones, so long as funds not used for sectarian purposes Roemer v. Maryland Public Works Bd. (1976; 1590).  

· Religious Inclusion in Public Subsidy Schemes
· Aid programs that do not provide financial incentive for students to undertake sectarian education or tend to provide greater benefits for recipients who apply their aid to religious education do not violate establishment clause (Witters v. Washington Dept. of Services for Blind (1986; 1591) upheld constitutionality of allowing public assistance for rehabilitation to be used by a blind person studying ministry at Christian college)

· Government programs that neutrally provide benefits to a broad class of citizens defined without reference to religion are not readily subject to an establishment clause challenge just because sectarian institutions may also receive an attenuated financial benefit (Zorbrest v. Catalina Foothills School Dist. (1993; 1593) found government aid for sign language interpreter in religious schools was OK)

· Court will not presume when aid goes to religiously affiliated institutions that are not pervasively sectarian that it will be used in a way that would have the primary effect of advancing religion (Bowen v. Kendrick (1988; 1592) (rejected a facial attack to federal grants for counseling services being provided to religious groups)

· Religious publications could not be barred from being included in the university subsidized publication service for all student groups (Rosenberger v. Rector and Visitors of the University of Virginia (1995; 1593))

· Public school teachers can instruct remedial education classes at religious schools (Agostini v. Felton (1997; 1595))

· Question of whether governmental aid to religious schools results in governmental indoctrination is ultimately a questions whether any religious indoctrination that occurs in those schools could reasonably be attributed to governmental action (Mitchell v. Helms (2000; 1597) upheld state provision of computers to religious and secular schools alike)

· Test: 
· Where a government aid program is: 

· Neutral with respect to religion
· Provides assistance directly to a broad class of citizens who, in turn, direct government aid to religious schools

· Wholly as a result of their own genuine and independent private choice, 

· The program is not readily subject to challenge under the establishment clause (Zelman v. Simmons-Harris (2002; 1599) upheld state voucher system, finding that the goal was educational choice)

· Legislative Accommodation of Religion (1606)

· Government may not delegate to a religious entity the power to exercise civic authority (Larkin v. Grendel’s Den, Inc. (1982; 1607) struck down law giving churches and schools power to veto liquor licenses to establishments within five hundred feet)
· Permissibility of Statutory Accommodations:

· Laws advancing religious practice are not allowed (Estate of Thornton v. Caldor, Inc. (1985; 1607) Struck down law permitting people to have their own Sabbath day off of work since it advanced a religious practice)
· For a law to have forbidden effects it must be fair to say that government itself has advanced religion through its activities and influence (Corporation of Presiding Bishop v. Amos (1987; 1608) upholds federal provision that permitted religious employers to discriminate on religious basis, even for nonreligious jobs)
· Sturck down exemption from sales tax for religious publications since it only benefited religious groups (Texas Monthly Inc. v. Bullock (1989; 1609))
· Rejected establishment clause challenge to law that required equal access for religious groups to schools that are open to other student groups (Board of Education v. Mergens (1990; 1610))
DUE PROCESS AND INCORPORATION

Pre Civil War

· Prior to civil war, the Bill of Rights was viewed only as a limit on the federal government, and the Supreme Court refused to extend it to the states.  (Barron v. Mayor and City Council of Baltimore (1833; 446) rejected argument for extending 5th Amendment’s protection against takings to states.  Court noted Bill of Rights only protected people from violation by federal government).  

Post Civil War

· Privileges and Immunities Clause found to apply only to Right of Citizens of the U.S., which are very limited
· Court refused to read privileges and immunities clause broadly, limiting it only to those privileges and immunities inherent in national citizenship, like the right to come to the seat of government, the right to peaceably assemble and the right to use the navigable waters of the U.S. (Slaughter-House Cases (1873) rejected 13th amendment involuntary servitude and 14th amendment privileges and immunities claim for butchers challenging monopoly grant; read amendments in the context of how they were passed – that of protecting former slaves, and found that though reaching other circumstances was not impossible, there was a heavy presumption against it.  Court distinguished between citizens of a state, and citizens of the United States. Dissent argued that the 14th amendment extends rights to all against deprivation from states, and that it should be read as such)

· Privileges and immunities clause arguably does apply to the right to move freely throughout the nation

· Before 14th amendment was enacted, court found citizens have a right to move freely throughout the nation (Crandall v. Nevada (1867; 461) invalidating tax on people leaving state by common carrier, finding right to come to seat of national government, though later expanded to mean right to move freely)

· At one point, court suggested such a right to travel may be rooted in the commerce clause (Edwards v. California (1941; 461) Struck down anti-indigent law)

· Court later applied strict scrutiny (because of fundamental interest in free movement) to invalidate denial of welfare benefits to new state residents based on equal protection clause of the 14th amendment, but held that state could penalize the exercise of the right to move freely if it showed a compelling government interest (Shapiro v. Thompson (1969; 460))

· Court preceded to strike down some, but not all durational residency requirements on equal protection grounds

· Invalidated one year residency requirement for voting Dunn v. Blumstein (1972; 461))

· Struck down residency requirement for indigent to receive free non-emergency hospitalization or medical care (Memorial Hospital v. Maricopa County (1974; 461))

· Upheld one year residency requirement before bringing a divorce action against a non-resident (Sosna v. Iowa (1975; 462) since domestic relations is traditional province of states and prevents interference in matters which another state has a paramount interest)

· BUT: Court relied on privileges and immunities clause to find that citizens newly arrived to a state are entitled to the same privileges and immunities enjoyed by other citizens of the same State and that no state interest could overrule that right (Saenz v. Roe (1999; 462) invalidated state statute limiting welfare benefits for period after relocation to the level they were in previous state of residency.  The court noted that interstate travel is a fundamental right, and applied strict scrutiny to invalidate the law.  Dissent argued that there was no inherent right to be a citizen of any state)

· Incorporation
· Privileges and Immunities: Could be argued that Slaughter House suggested that the Privileges and Immunities Clause at least applied to the states the constitutionally state prohibitions that had previously applied only to the federal government (Ely)

· Due Process: How most rights were incorporated

· Early interpretation: Limited to concepts of notice and hearing (Murray’s Lessee v. Hoboken Land & Improvement Co. (1856; 467)

· Looks to English common and Statute law for due process:
· Upholding state bail for hearing requirement that was modeled on London custom (Ownbey v. Morgan (1921; 468))

· But does not always follow: Holding that any legal proceeding, whether sanctioned by age or custom, or newly devised in the discretion of the legislative power, in furtherance of the general public good, which regards and preserves principles of liberty and justice, must be held to be due process of law (Hurtado v. California (1884; 468) Sustaining State law permitting criminal proceedings to be instituted by information rather than grand jury indictment)

· Finding limited right to counsel in some criminal cases, despite lack of corresponding guarantee in English practice during founding period (Powell v. Alabama (1932; 468))

· Selective vs. Total Incorporation
· Selective: Court has held that only those fundamental principles of liberty and justice which lies at the base of all our civil and political institutions are incorporated by due process (Cardozo for Court in Palko v. Connectcicut (1937; 469))

· Finding not all Bill of Rights Guarantees were protected by the 14th amendment

· Total: Full incorporation of all Bill of Rights guarantees was the original purpose of the 14th amendment (Black’s dissent in Adamson v. California (1947; 470) finding therefore that the 5th amendments proscription against compelled testimony must be afforded to defendant)

· Though court used selective incorporation, we have seen nearly total incorporation through piecemeal analysis and incorporation of rights.
· Court began looking for a relevant Bill of Rights provision and then asking whether the particular guarantee was itself essential to fundamental fairness and should be made applicable to the states

· Example: (Duncan v. Louisiana (1968; 475) finding trial by jury in criminal cases fundamental to the American scheme of justice, court incorporate right in all cases in which, were they to be tried in a federal court, would come under 6th amendments guarantee)

· Selectively Incorporated Rights can be diluted:
· Twelve person juries not required because not necessary for purpose of jury protection (Williams v. Florida (1970; 481) though court had interpreted 6th amendment to requires 12 person juries for fed before)

· Finding unanimity of jury not required, though finding it was required by the 6th amendment in federal trials (Apodaca v. Oregon (1972; 482))

· All criminal process guarantees of Bill of Rights now applicable to states, except grand jury indictment provision of 5th amendment and arguably, the excessive bail provision of the 8th (480)

· Court has applied as matter of due process freedom from establishment of religion, rights of free exercise, speech, press, assembly and right to petition for redress of grievances protected by 1st amendment; Right against uncompensated takings of 5th; 
· Has not applied protection of 2nd or 3rd or right to jury trial for civil suits of 7th
Substantive Due Process
Development: Economic Rights Cases
· Roots of idea behind due process invalidation of legislation were based in notion that Constitution was embodiment of a social contract, which was set to preserve preexisting fundamental rights.  Actions contrary to fundamental right were not constitutional (Calder v. Bull (1798; 487) J. Chase argued for such a vision of natural law, and found legislative acts contrary to natural law, or that restrained personal liberty or private property invalid.)

· Such rights later became enforceable only when tied to specific constitutional provisions – Due process clause of 14th Amendment became primary home.  

· Gradually, the Court began to acknowledge economic liberty interests.  

· Deferentially upholding grain rate regulations for public good, noted legislation regulating purely private contracts not affecting the public, must be judged for reasonableness (Munn v. Illinois (1877; 490))

· If purported exercise of police powers of state has no real, substantial relation to those objects or is a palpable invasion of rights secured by fundamental law, it is the duty of the courts to so adjudge (Mugler v. Kansas (1887; 491) though upholding state liquor regulation)

· Court began asking whether legislation was a fair, reasonable and appropriate exercise of the police power (Lochner v. New York (1905; 492) finding maximum hour law to be unreasonable and arbitrary interference with right of individual to his personal liberty or to enter into those contracts in relation to labor which may seem to appropriate or necessary to support himself and his family; dismissed purpose of protecting worker and equality; Holmes dissent argue economic theories should not be basis of overruling)

· Richards thinks that Court comparing bakers to artists is gross abuse of judicial power because they were ignoring the facts

· Found compelling state interest to interfere with freedom to contract by maximum hour law for women (Muller v. Oregon (1908; 500) Pre 19th Amendment) 

· Invalidated state law that prevented employers from conditioning employment upon not joining unions (Coppage v. Kansas (1915; 501))

· But: Upheld law creating max 10 hour day for factory workers, effectively overruled Lochner (Bunting v. Oregon (1917; 501))

· But: 
· Struck down minimum wage law for women as too arbitrary (Adkins v. Children’s Hospital (1923; 502) Post 19th Amend.) REVERSED by West Coast Hotel

· Struck down over inclusive health regulation for bedding fillers, finding it arbitrarily related to health interest (Weaver v. Palmer Bros. Co (1926; 503))

· Modern Rule: Formulation of the Rational Basis Standard
· If laws passed are seen to have a reasonable relation to a proper legislative purpose, and are neither arbitrary nor discriminatory, the requirements of due process are satisfied (Nebbia v. New York (1934; 503) upholding regulation of milk prices)

· Guaranty of due process demands only that the law shall not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be obtained

· So far as the requirement of due process is concerned, a state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.

· Liberty under the Constitution is necessarily subject to the restrains of due process, and regulation which is reasonable in relation to its subject and is adopted in the interest of the community is due process (West Coast Hotel Co. v. Parrish (1937; 505) Reversed Adkins and upheld minimum wage for women)

· Rational Basis: Regulatory legislation affecting ordinary commercial transactions is not be pronounced unconstitutional unless in the light of the facts made known or generally assumed is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators (United States v. Carolene Products Co. (1938; 507) Upheld federal ban on filled milk products against a due process challenge)

· Footnote four hinted though that stricter scrutiny may be used when legislation appears on its face to be within a specific prohibition of the Bill of Rights, restricts political process, or is directed at discrete and insular minorities)

· Modern Minimum Rationality Review: It is enough that there is an evil at hand for correction, and that it might be though that a particular legislative measure was a rational way to correct it (Williamson v. Lee Optical Co. (1955; 509) In very deferential opinion, court upheld law requiring consultation with eye doctor and bar on advertising visual aids)

· Another Example: Sustain Kansas law barring non-lawyers from debt adjusting (Ferguson v. Skrupa (1963; 511))

· BUT: Substantive Due Process may apply to punitive damage awards and retroactive legislation: 
· Substantive Due Process has been cited as a basis to invalidate excessive civil awards (BMW of North America Inc. v. Gore (1996) (reversed $2 million punitative damage award for $4000 compensatory damages for falsified paint touch up; concurrences relied on substantive due process)

· Court invalidated federal legislation that extensively and retroactivity imposed financial obligations on businesses (Eastern Enterprises v. Apfel (1998) Kennedy’s fifth vote used substantive due process)

Personal Autonomy Rights
· Background:
· Court struck down ban on teaching foreign languages to children, finding it violated substantive due process, and was contrary to principles of liberty (Meyer v. Nebraska (1923; 545) emphasized freedom to educate children, work and acquire knowledge)

· Relied on liberty of parents to direct upbringing and education of their children (Pierce v. Society of Sisters (1925; 545) Struck down required attendance at public schools because no sufficient state interest)

· Relying of fundamental right to procreate to use strict scrutiny in examining law requiring sterilization for repeat felons committing crimes of moral turpitude, but not other felonies (Skinner v. Oklahoma (1942; 545))

· Development of Right to Privacy:
· John Stuart Mill provides the basis for protecting a right of privacy.  In “On Liberty” he argued that there were two basic rights, free speech, and what we call constitutional privacy.  He also presented the notion of a harm principle, which reasoned that law may be used by majorities to harm minorities, and that government should be engaged to counteract this potential for abuse

· Almost all jurisdictions had accepted civil right to protect privacy

· Substantive Due Process was extended to protect a right of privacy
· Invalidated state ban on providing contraception to married couples, finding there was a constitutionally derivative right of privacy in the marital relationship protected by due process (Griswold v. Connecticut (1965; 546) Harlan concurrence argued for finding the right in ordered concepts of liberty that the Constitution inherently protects)

· Expanding right of privacy to individuals: If the right of privacy means anything, it is the right of the individual to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child (Eisenstadt v. Baird (1972; 556) overturned ban on distributing contraceptives)

· Finding Constitutionally protected right of decision in matters of childbearing (Carey v. Population Services International (1977; 556) striking down state ban on selling contraceptives to minors under 16)

· Right to Privacy extended to limited right to obtain an abortion
· The right of personal privacy includes the abortion decision, but this right is not unqualified and must be considered against important state interests in regulation (Roe v. Wade (1973; 558) created trimester framework to guide states in regulating access to abortions)

· Rule: Where fundamental rights are involved the Court has held that regulation limiting these rights may be justified only by a compelling state interest and that legislative enactments must be narrowly drawn to express only the legitimate sate interest

· Struck down extra procedural requirements for abortions, finding that physician’s best clinical judgment should suffice (Doe v. Bolton (1973; 564)

· Requirement of Spousal Consent is not Permitted (Planned Parenthood of Central Missouri v. Danforth (1976; 568))

· Parental consent requirements are unconstitutional only if it unduly burdens the rights to seek an abortion (Bellotti v. Baird (Bellotti I) (1976; 568))

· Struck down requirement that all women under 18 obtain parental consent to obtain an abortion (Planned Parenthood of Central Missouri v. Danforth (1976; 568))

· Plurality held that parental CONSENT in child’s abortion is only permitted when a judicial bypass is allowed for (Bellotti v. Baird (Bellotti II) (1979; 568))

· Parental involvement cannot amount to an absolute veto

· Court later sustained this requirement (Planned Parenthood Assn. of Kansas City v. Ashcroft (1983; 569) held parental consent with bypass was permitted)

· Spousal notification is unduly burdensome, plurality says parental consent with bypass is acceptable (Casey (1992; 574))

· Parental NOTICE can be required (H.L. v. Matheson (1981; 569) upheld law requiring doctors in most cases to notify parents of any minor upon whom an abortion was to be preformed)

· BUT: Struck down absolute notification requirement of both parents (Hodgson v. Minnesota (1990; 569)

· Upheld one parent notification with judicial bypass (Ohio v. Akron Center for Reproductive Health (1990))

· Regulation of Medical Practices
· Court did not allow practices that: 

· Would be a significant obstacle in path of women seeking an abortion (Akron v. Akron Center for Reproductive Health (Akron I) (1983) (invalidated requirement that post first trimester abortions had to happen in hospital, that information meant to convince women not to give consent be presented, and that required a 24-hour waiting period)

· Chill the freedom to have an abortion (Thornburgh v. American Coll of Obst. & Gyn (1986; 569) struck down reporting requirements, and heightened protections for post-viability abortions including a second physician)

· Were vague (Coulautti v. Franklin (1979; 569) striking down ciminal liability for failure to follow prescribed procedures when the fetus was viable or there was sufficient reason to believe the fetus may be viable)

· Government Refusal to Fund Abortion
· Finding unequal funding of medically unnecessary abortions and childbirth did not interfere with the fundamental right recognized in Roe (Maher v. Roe (1977; 569) upholding disparate funding under rationality review)

· Finding government funding limitations on even medically necessary abortions was constitutional (Harris v. McRae (1980; 570) finding that freedom of choice found in Roe does not carry with it constitutional entitlement to financial resources to avail herself of the full range of protected choices)

· Extended to funding of abortion counseling (Rust v. Sullivan (1991; 571) finding government could preclude abortion counseling by any recipients of federal family planning funds) 

· Questioning of Roe
· Dissenters have argued for moving away from trimester framework Akron I (1983; 572)); (Thornburgh v. American Coll. Of Obst. & Gyn. (1986; 573));

· Court again declined to overrule, but plurality advocated for reworking trimester system (Webster v. Reproductive Health Services (1989; 573))

· Changing Roe
· (Planned Parenthood of Southeastern Pa. v. Casey (1992; 574) Finding spousal notification an undue burden; plurality argues the waiting period, provision of factual information, parental consent with bypass, and collection of data are constitutional)

· Court reaffirmed the commitment to the moral autonomy principles of Roe, but rejected the trimester framework for a viability rule 

· Created undue burden standard – undue burdens prior to viability will not be tolerated

· Restricting abortion to licensed physicians was not an undue burden (Mazurek v. Armstrong (1997; 588))

· Health of the Mother Exceptions: Court struck down partial birth abortion ban (arguably the point before birth when the state has the greatest interest in the life of the fetus) that did not provide an exception for the life of the mother (Stenberg v. Carhart (2000; 589))

· Family Relationships
· Marriage is a fundamental right under the Due Process clause (Loving v. Virginia (1967; 591) striking down ban on interracial marriage since race was not sufficient state interest; was also found unconstitutional on equal protection grounds)

· Right to marry is part of the fundamental right of privacy implicit in Due Process Clause (Zablocki v. Redhail (1978; 591) striking down law requiring residents to prove they did not have non-custodial children not being supported on equal protection grounds, but influenced by substantive due process)

· BUT: Reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed (

· Stuck down regulation restricting prison inmates’ right to marry on the prison superintendent’s approval for compelling reasons (Turner v. Safley (1987; 593))

· When the government intrudes on choices concerning family living arrangements, the Court must examine carefully the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation (Moore v. East Cleveland (1977; 593) striking down a zoning ordinance that defined families as only nuclear units)

· Extended relevant family interest to extended family members
· BUT: Not to unrelated groups (Belle Terre v. Boraas (1974) upholding zoning ordinance that excluded non-relatives)

· BUT: Parents decisions have more weight (Troxel v. Granville (2000; 596) overturning judicial permission to visit grandchildren against will of mother)

· BUT: Sometime even parents desires regarding their children are not protected by due process (Michael H v. Gerald D (1989) (upholding a denial of biological father’s right to see child born to wife married to another man because of presumption of paternity to her husband)

· Tradition: Scalia argued that Due process protection requires not merely that the interest denominated as a liberty be fundamental, but also that it be an interest traditionally protected by our society

· Due process clause protects the fundamental right of parents to make decisions concerning the care, custody and control of their children (Troxel v. Granville (2000; 596) overturning judicial permission to visit grandchildren against will of mother)

· Sexuality as a Fundamental Right under Due Process
· Court held that homosexual sodomy is not a fundamental right (Bowers v. Hardwick (1986; 600) OVERTURNED BY LAWRENCE)

· Right to intimate association is protected by substantive due process (Lawrence v. Texas (2003; 602) overruling anti-sodomy law because it lacked no legitimate state interest which can justify such an intrusion)

· Court refers to foreign laws decriminalizing homosexual sex as a supporting fact for the idea that it is a universal human right

· Does not extend to adoption context (Lofton v. Secretary of Department of Children and Family Services (2004; 613) upholding adoption ban on ground that State could have rational interest in placing adoptive children in homes that will provide them with optimal developmental conditions)

· Death as a Fundamental Right Under Due Process
· There is a liberty interest in refusing unwanted medical treatment (Cruzan v. Director, Missouri Dept. of Health (1990; 614) though finding state could require clear and convincing evidence)

· BUT: A State’s interest in protecting life allows it to apply a clear and convincing evidence standard in proceeding where a guardian seeks to discontinue nutrition and hydration of a person diagnosed to be in a persistent vegetative state

· BUT: Upheld ban on assisted suicide because there was no history of fundamentality, thus substantive due process analysis was not applicable. Moreover, the court found legitimate state interests in preventing suicide, promoting ethics, and protecting vulnerable groups

· Further: Permitting refusal of life support while banning assisted suicide is not a violation of equal protection (Vacco v. Quill (1997; 627))

· Method of Substantive Due Process Analysis (Washington v. Glucksberg (1997; 618) upheld state ban on physician assisted suicide)
· Due Process specially protects those fundamental rights and liberties which are 

· Objectively deeply rooted in this nation’s history and tradition

· And implicit in the concept of ordered liberty such that neither liberty nor justice would exist if they were sacrificed

· Requires a careful description of the asserted fundamental liberty interest

Washington v. Glucksberg (upheld state ban on physician assisted suicide.  The court found that there was no history of fundamentalness, thus substantive due process analysis was not applicable.  Moreover, the court found legitimate state interests in preventing suicide, promoting ethics, and protecting vulnerable groups.  Stevens concurrence argued that it may be invalid as applied, as the state interests are not the same in all cases); Vacco v. Quill (1997) (Court held that it does not violate equal protection to deny assisted suicide while permitting the right to refuse treatment).
Equal Protection

· No State shall deny to any person within its jurisdiction the equal protection of the laws

· Applies to the federal government through the due process clause of the Fifth Amendment (Bolling v. Sharpe (1975; 640/676)

· Clear and central purpose of the 14th amendment was to eliminate all official state sources of invidious racial discrimination in the States (Loving v. Virginia (1967; 681)) Though it has now been applied to many other areas

· Background: Equal protection demands that there be some rational connection between classification and objectives

· Idea of underinclusive and overinclusive.  

· In general, underinclusive laws are ones that are aimed at a problem that fail to address all causes of it.  Overinclusive laws are aimed at a problem and in addressing it also include non-causes.  

· Tussman-tenBroek analysis [645] refers to the defining characteristic of the legislative classification as the trait – T.  It refers to the purpose of a law as being aimed at eliminating a mischief – M.  It envisions five potential situations:

· All Ts are Ms, and all Ms are Ts.

· Perfectly Reasonable

· No Ts are Ms (and no Ms are Ts)

· Perfectly Unreasonable

· All T’s are M’s, but some Ms are not Ts.

· Underinclusive

· All M’s are T’s, but some Ts are not Ms.

· Overinclusive

· Some T’s are M’s, Some T’s are not M’s, and Some M’s are not T’s.

· Underinclusive and overinclusive

· Rational Basis

· At First, Court was very Deferential in applying Rational Basis
· It is not a requirement of equal protection that a rational law be perfectly rational, rather, a degree of under- or over-inclusiveness is (Railway Express Agency v. New York (1949; 647) upheld ban on advertising on vehicles not primarily engaged in transportation)

· Rational Basis Scrutiny upholds legislation where the legislature had a rational basis for enacting the legislation (Williamson v. Lee Optical (1955; 650) rejected equal protection challenge, held that there was sufficient basis to discriminate between opticians and sellers to read-to-wear glasses)

· Minimal scrutiny in theory and virtually none in fact (Gunther)

· The constitutional safeguard is offended only if the classification rests on grounds wholly irrelevant to the achievement of the State’s objective. A statutory discrimination will not be set aside if any state of facts reasonably may be conceived to justify it (McGowan v. Maryland (1961; 650) Denied equal protection challenge to Sunday Closing law exceptions)

· Legislature can pursue equality one step at a time and is not constitutionally infirm for failing to address every evil (McDonald v. Board of Election Commissioners (1969) Rejected challenge by qualified voters in jail awaiting trial desiring access to absentee ballots)

· With few exception, court stayed very deferential
· Exceptions
· Striking down limitation of federal food stamp program giving assistance only to households limited to groups of related persons (U.S. Dept of Agriculture v. Moreno (1973; 651) finding classification to be wholly without any rational basis)

· Struck down provision of Social Security Act denying disability benefits to some but not all illegitimate children born after the onset of their wager-earner parent’s disability

· BUT: Though court said it was applying rational basis, in both cases grounds for heightened scrutiny arguably existed

· Deferential Review
· Especially with economic regulation (New Orleans v. Dukes (1976; 652) sustained provision grandfathering in long-time pushcart venders to restrictions on vendors in the French Quarter)

· Upheld a mandatory retirement law for state police – though the justice concerns may be grave, when there is no suspect class or fundamental right, there is no constitutional remedy (Massachusetts Bd. of Retirement v. Murgia (1976; 653)

· Upheld federal law requiring foreign service people to retire at 60 (Vance v. Bradley (1979; 654)) 

· Rule: Where there are plausible reasons for Congress’ action, the Court’s inquiry is at an end. It is irrelevant whether that reasoning in fact underlay the legislative decision (U.S. Railroad Retirement Bd. v. Fritz (1980; 655) upheld benefits reclassification for railroad workers because there was a rational relation in the recentness of the ties to the railroad industry.  The dissent argues that the court has abstained from its duties, and has failed to require even a rational basis)

· Narrowly upheld denial of allowances to disabled people confined in institutions unless the institutions were receiving federal funds (Schweiker v. Wilson (1981; 659)) Dissent wanted a further inquiry to satisfy rational basis)

· Struck down aspects of state property tax system because they did not use current values of property to apportion share of property tax (Allegheny Pittsburgh Coal v. Webster County (1989; 661) no rational basis)

· BUT: Distinguished Allegheny and upheld an acquisition value based property tax system when the particular goal was the advantages of such a system (Nordlinger v. Hahn (1992; 662))

· Rule Rephrased: Equal protection claims must fail when there is any “reasonably conceivable set of facts” that provides a rational basis for the classification, regardless of whether it was the actual motivation of the legislative body (FCC v. Beach Communications, Inc. (1993; 662) upheld distinction between cable facilities)

· Number of individuals in a class is immaterial for equal protection analysis (Village of Willowbrook v. Olech (2000; 663) finding irrational a requirement of a 33-foot easement to connect house to water supply of disliked individual, when all others houses were only required to grant a 15-foot easement

· Racial Classification: Strict Scrutiny

· Race based distinctions merit strict scrutiny.  This means that racial classifications are ordinarily suspect, and require a compelling justification from the state.

· Justifications for viewing race as a suspect classification

· It is an immutable characteristic

· Salience – it is an obvious physical characteristic that makes the discrimination all the more odious.

· Irrational prejudice based on

· Total abridgement of basic rights – i.e. conscience, free speech, intimate life, right to work

· Dehumanizing stereotypes

· Irrelevant to any state purpose

· Powerless

· Previously not permitted to vote

· Even when they get the vote, they are a small minority

· All disadvantaging classification resting on race and ethnicity are suspect (1880; 667) striking down state bar on black people serving in juries)

· Court must subject restrictions which curtail civil rights of a single racial group to the most rigid scrutiny (Korematsu v. United States (1944; 668) but upholds internment camps because country is at war)

· Legitimate State Purpose must be present (phrased differently):

· Pressing public necessity may sometimes justify the existence of such restrictions, racial antagonism never can (Korematsu)

· Court required overriding statutory purpose (McLaughlin v. Florida (1964; 683) struck down a ban on interracial cohabitation, it was invidious discrimination without state justification)

· Court struck down ban on interracial marriage for lack of any legitimate overriding purpose independent of invidious racial discrimination to justify the classification (Loving v. Virginia (1967; 681))

· There must be a compelling governmental interest, necessary to the accomplishment of a legitimate state purpose ((Palmore v. Sidoti (1984; 683))

· Law cannot give private biases effect (Palmore v. Sidoti (1984; 683) Finding no legitimate state purpose even when private biases will lead to social stigmatization; reversed a custody decision premised on disagreement with the mother’s second spouse being black)

· Facially Neutral Laws
· Facially neutral laws applied discriminatorily between persons in similar circumstances are as unconstitutional as laws discriminating on their face (Yick Wo v. Hopkins (1886; 685) struck down law regulating laundry permits as applied, finding it discriminatory in effect)

· BUT: Disproportionate impact alone is not sufficient to trigger strict scrutiny (Washington v. Davis (1976; 688) Court upheld a DC police proficiency exam disproportionately was failed by racial minorities; court found requirement was reasonably related to the purpose, and that there was no discriminatory purpose)

· Other factors (Arlington Heights v. Metropolitan Housing Corp) (1977) affirmed denial of an rezoning request to have more low income tenants – zoning disproportionately impacted minority)

· Historical background of the decision, particularly if it reveals a series of official actions taken for invidious purposes

· Sequence of events leading up to the challengfed decision

· Departures from normal procedural sequence

· Substantive departures from factors usually considered important by the decision maker

· Legislative or administrative history

· BUT: Court has found actions having a foreseeable and anticipated disparate impact relevant evidence to prove the ultimate fact, forbidden purpose (Columbus Board of Education v. Penick (1979; 699) finding such a purpose in de jure schools segregation context, though no history of statutorily mandated discrimination)

· Such circumstantial evidence has led the court to find unconstitutional discrimination in the past (Rogers v. Lodge (1982; 694) upholding finding at an at-large electoral system for county board was racially discriminatory based on circumstantial evidence)

· Legislation motivated solely by race discrimination is unconstitutional (Gomillion v. Lightfoot (1960; 687) reversed city rezoning effectively removing all blacks)

· Found that the motivation for closing all public schools while providing subsidies for whites to attend private schools was racially motivated and, therefore, invalid (Griffin v. County School Board of Prince Edward County (1964; 687))

· BUT: Court later rejected call to inquire into motive, finding that motive of a legislative body was impossible to ascertain, and insufficient to invalidate legislation (Palmer v. Thompson (1971; 687) upholding closing an integrated public pool)

· BUT: Held that it was not necessary to find that sole purpose was discriminatory; it was enough to find that it was a motivating factor in the decision (Arlington Heights v. Metropolitan Housing (1977; 692)) 

· Court has struck down laws because passed with discriminatory purpose even if there may have been an additional purposes (Hunter v. Underwood (1985; 696) (Striking down state provision that disenfranchised felons of crimes of moral turpitude because it was passed in an atmosphere of racism and had disenfranchised blacks at a rate tenfold to whites; fact that one motivation for law may have been to disenfranchise was found to not affect analysis)

· Discriminatory intent is needed to show a violation of the 13th Amendment as well (697)

· (Memphis v. Greene (1981) White concurrence argued discriminatory intent was needed to find municipal street closing between racial neighborhoods was violation; not present here)

· (General Building Contractors Ass’n v. Pennsylvania (1982) held that to sustain a claim under the enacting statute of the 13th Amendment, proof of discriminatory intent was required)

· Due Process Applied to Racial Segregation
· Court originally held that separate but equal met such strict scrutiny (Plessy v. Ferguson (1896; 671) upheld separate but equal cars for rail travel, distinguishing between social and civil discrimination; dissent argues it instills caste system)

· Legal efforts by NAACP led to separate but equal being invalidated in the educational context

· In the absence of equal facilities in state, integration required (Gaines v. Canada (1938; 673) Invalidated state’s denial of admission to black applicant to state law school pending creation of a separate facility)  

· Court later found that separate was inherently unequal in the education context Brown v. Board of Education (1954; 673) Controversial was footnote #5, which looked to social science to justify the effects that stigma have)

· Invalidated racial segregation in the DC public schools, thereby applying principle to the federal government as well (Bolling v. Sharpe (1954; 676)

· Recall justifications of judicial review: Wechshler would require a neutral principle to justify judicial review.  He found none here, arguably because he could not accept race equality as justification since it would not allow affirmative action

· Extended Separate is inherently unequal principle to other contexts (677):
· Beaches (Mayor of Baltimore v. Dawson (1955))

· Busses  (Gayle v. Browder (1956))

· Golf Courses (Holmes v. Atlanta (1955))

· Parks (New Orleans City Park Improvement Association v. Detiege (1958))

· A State may not constitutionally require segregation of public facilities (Johnson v. Virginia (1963; 677) invalidated conviction for noncompliance with segregation in courtroom)

· Segregation in Effect: 

· In years after Brown (1954), the court forced states and districts to integrate schools, in some cases seeming to loosen up the purpose requirement of Davis and Arlington Heights by giving a strong weight to segregation in effect.

· Even when districts did not legally require segregation, when it existed in effect, the court found the system’s organization unconstitutional (Greene v. County School Board (1968; 968) Struck down freedom of choice plan for town post-Brown, finding it did not effect a change in the racial composition of the schools)

· This worked best in small towns

· Once a right and a violation have been shown, the scope of a district court’s equitable powers to remedy past wrongs is broad (Swann v. Charlotte-Mecklenburg Board of Education (1971; 968) Zoning alone did not work in big cities, so Court upheld orders for bussing children to and from black neighborhoods) 

· But emphasized judicial powers may only be exercised on basis of a constitutional violation

· District-wide remedies were allowed to rest on finding of intentional discrimination in only part of the district “Where plaintiffs prove that the school authorities have carried out a systematic program of segregation affecting a substantial proportion of the students, schools, teachers and facilities or a showing of intentional segregation in other areas (Keyes v. School District (1973; 699))

· Allowed actions having a foreseeable and anticipated disparate impact to be considered relevant evidence to prove discriminatory purpose (Columbus Board of Education v. Penick (1979; 699) though no history of statutorily mandated discrimination)

· Still speaking in terms of remedying past wrong, court held that “The measure of a post-Brown conduct of a school board under an unsatisfied duty to liquidate a dual system is the effectiveness, not the purpose, of the actions in decreasing or increasing the segregation caused by the dual system” (Dayton Board of Education v. Brinkman (1979; 699))

· BUT: Court did limit the expansive power of the court

· Finding that there could only be a multi district remedy only if there was a multi-district wrong (Milliken v. Bradley (1974; 700)

· BUT: Nothing in Miliken suggests per se rule that federal courts lack authority to order foundries found to have violated constitution to undetake remdial efforts beyond municple boundaries of city where the violation occurred (Hills v. Gautreaux (1976; 701) upheld multi-jurisdictional remedy when wrong was committed across boundaries by fed)

· Limited district court’s remedial powers holding it should only order a tax increase directly if there is no permissible alternative (Missouri v. Jenkins I (1990; 701) since such an increase violated the principles of federal state comity)

· Determining the remedy: The nature and scope of the remedy are to be determined by the violation, which means that federal-court decrees must directly address and relate to the constitutional violation itself (Missouri v. Jenkins II (1995; 704) struck down order for salary and funding increases to remedy student achievement since so far removed from eliminating race segregation)

· Remedies for eliminating segregation do not last perpetually

· If the vestiges of past discrimination have been eliminated, school board could be deemed to have been released from the injunction (Board of Ed. Of Oklahoma City v. Dowell (1991))

· The district court’s end purpose must be to restore state and local authorities to the control of a school system that is operating in compliance with the Constitution (Freeman v. Pitts (1992; 703) affirmed partial release from judicial supervision as significant step in pursuing above goal)

· BUT: If the state perpetuates policies and practices traceable to its prior system that continue to have segregative effects—whether by influencing student enrollment decisions or by fostering segregation in other facts of the university system—and such policies are without sound education justification and can be practicably eliminated, the State has not satisfied its burden of proving that I has dismantled its prior system (United States v. Fordice (1992; 703))

· Due process in the Political Process
· Court struck down law subjecting any ordinance regulating real estate transactions on account of race to majority voter approval – laws impact unduly burdened minorities in the political process since they would be main beneficiaries (Hunter v. Erickson (1969; 704) Seems Similar to Romer v Evans)

· When the state allocates governmental power non-neutrally, by explicitly using the racial nature of a decision to determine the decision making process instead of a general principle, the statute must fail because it places substantial and unique burdens on racial minorities (Washington v. Seattle School Dist. (1982; 705)) 

· BUT: Upheld state law limiting the ability of state courts to order bussing to that of the federal courts remedying a violation of equal protection (Crawford v. Los Angeles Board of Education (1982; 706))

· Due Process and Affirmative Action
· Disagreement over which standard to apply to race preferences (Class)

· Bickel argues that all race based legislation, whether motivated by bias or not, should be treated with strict scrutiny.  It should all be per se unconstitutional.    

· Ely, Dworkin, and others argue that you should look to the motivation.  If the motivation is invidious race hatred, it is invalid, but if it is not, then it should be subject to a lower threshold of scrutiny (Ely says rational basis).  Dworkin argues that if we are to accept Brown, the only principle can be striking down of invidious race hatred, which is the proper principle.

· Racial and ethnic distinctions are inherently suspect and thus call for the most exacting judicial scrutiny (Regents of Univ. of California v. Bakke (1978; 708) Here, slots reserved for minorities are inappropriate means of addressing goal, thus not narrowly tailored; urged Harvard model which was individualized consideration. Brennan dissent argued for intermediate scrutiny, to be upheld when preferences address a disparate impact that is product of discrimination; argues that the distinction between quotas and plus factors is meaningless)

· To justify the use of a suspect classification, State must show its purpose or interest is both constitutionally permissible and substantial, and that use of the classification is necessary to the accomplishment of its purpose or safeguarding of its interest

· The Constitution forbids preferring members of any group for not reason other than race or ethnic origin

· The assignment of a fixed number of places to a minority group is not a necessary means towards the state interest in diversity

· But: Court would not assume a university, professing to employ a facially non-discriminatory admissions policy, but using race as an element in the selection process would operate it as a cover for the functional equivalent of a quota system

· Racial classifications are constitutional only if narrowly tailored to further compelling governmental interests (Grutter v. Bollinger (2003; 718) Relying heavily on amicus briefs from military and business upholds affirmative action considering race as a plus factor for admission to law school)

· Diversity is a compelling state interest, but that the means must be narrowly tailored

· Means are only narrowly tailored if race is used in flexible, non-mechanical ways

· Mechanically giving 1/5 of the percentage points necessary for admittance because of race is not sufficiently individualized (Gratz v. Bollinger (2003; 727)) 

· Race conscious admissions policies must be limited in time because core purpose of 14th amendment was to do away with all governmentally imposed discrimination based on race

· Public Employment

· Use of Racial Classifications requires some showing of prior discrimination by the governmental unit involved (Wygant v. Jackson Board of Education (1986; 736) (striking down lay off policy that was ordered by seniority, so long as the overall percentage of minorities was not diminished because not sufficiently narrowly tailored – too burdensome on non-minorities when other options available)

· Public employer must have sufficient evidence to justify the conclusion that there has been prior discrimination 

· Public Contracting and Licensing
· Court permitted use of racial classification in public contracting (Fullilove v. Klutznick (1980; 737) upholding 10% set aside for minority controlled businesses; no majority opinion, but three justices emphasized Congress ability to find remedial legislation necessary) 

· While state and their subdivisions may take remedial action when they possess evidence that their own spending practices are exacerbating a pattern of prior discrimination, public or private, with some specificity before they may use race-conscious relief (Richmond v. J.A. Croson Co. (1989; 742) striking down minority set aside program)

· BUT: Even measures mandated by Congress that are not remedial are constitutionally permissible to the extent that they serve important governmental objectives (Probably overruled in Adarand) within the power of Congress and are substantially relate to achievement of those objectives (Metro Broadcasting Inc. v. FCC (1990; 749) (upholds federal set aside program for broadcast licenses since Congress found minority ownership leads to broadcast diversity, an important governmental objective)

· All racial classification, imposed by whatever federal, state, or local governmental actor, must be analyzed by a reviewing court under strict scrutiny (Adarand Constructors, Inc. v. Pena (1995; 749) {Richards notes the O’Connor opinion adopts Bickel’s perspective} Remanding set aside program; 5th (fed) and 14th (states) amendment standards require same analysis)

· Such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests (overrules Metro Broadcasting to the extent it is inconsistent)

· Race Preference in Electoral Districting
· The Court has been willing to apply deferential review to racial preferences in electoral districting, even when it hurt representation of an ethnic group (United Jewish Organizations v. Carey (1977; 758) upheld redistricting aimed at maintaining black control of congressional district)

· BUT: Districting based solely on race is unconstitutional absent a compelling governmental interest (Shaw v. Reno (Shaw I) (1993; 759) striking down racial redistrict aimed at creating majority black districts)

· But: This strict scrutiny only applies when plaintiffs prove that other, legitimate districting principles were subordinated to race. Race must be the predominant factor motivating the legislature’s redistricting decision (Bush v. Vera (1996; 765) plurality)

· But: Court will not overrule redistricting in the absence of clear error (Hunt v. Cromartie (1999; 768) refusing to do so)

· Irrationality of a redistricting plan can be used as evidence of an effort to segregate voters into separate voting districts based on race

· Parties may rely on other evidence to establish race based districting (Miller v. Johnson (1995) court clarifies that Shaw was not dependant on the shape of the district, but rather, on the motivation)

· Good faith of the legislature should be presumed until plaintiff makes a showing sufficient to support allegation of race-based decision making
· Plaintiff must show through circumstantial evidence of a district’s shape and demographics or more direct evidence of legislative purpose that race was predominant factor motivating legislature’s decision to place significant number of voters in or out of a district

· Plaintiff must prove legislature subordinated traditional race-neutral districting principles, including but not limited to compactness, contiguity, respect for political subdivisions or communities defined by actual shared interests, to racial considerations

· Governmental Interest: When race based districting or actual shape of the district are not required by the voting rights act, a state does not serve a compelling government interest through narrowly tailored means (Shaw v. Hunt (Shaw II) (1996; 765) overturning redistricting plan for clack of compelling interest) 

· Other Cases:
· Upheld district courts adoption of one minority district, though legislature would have preferred two, finding that such would subordinate the traditional districting policies/considerations to race (Abrams v. Johnson (1997; 766) 

· Rejected equal protection challenge to state court ordered redistrict that was challenged as subordinating other considerations to race though not creating minority district (Lawyer v. Department of Justice (1997))

· Gender Classification: Intermediate Scrutiny 

· Originally, court held that 14th amendment guarantees did not apply to sex discrimination (Bradwell v. State (1873; 770) upholding denial of bar admission to woman)

· See also Minor v. Happersett (1874; 771) (finding 14th amendment did not extend the right to vote).

· 19th Amendment: The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any state on account of sex

· Court found no implied right against sex discrimination in 19th amendment

· Theory: Ely would argue that after women got the vote the court should have stopped intervening for them since they are now a majority of voters, there is no need to intervene since politics can take care of it

· Development of Intermediate Scrutiny

· At first, court granted deference to laws creating separate spheres (Goesaert v. Cleary (1948; 772) upheld law restricting ability of women to bartend unless the wife or daughter of male owner)

· Then court used heightened scrutiny under rationality review, finding administrative convenience was not a sufficient state interest to allow sex discrimination (Reed v. Reed (1971; 772) Using rational basis to invalidate ban on women serving as estate administrators {Richards thinks when rational basis is used to invalidate legislation, it denotes a shift; Here there were conceivable rational basises – i.e. men tended to be better educated})

· Plurality approved use of close judicial scrutiny when gender classifications were involved, comparing gender to race (Frontiero v. Richardson (1973; 773) invalidated a double standard for spousal benefits for service members; Concurrence said while ERA under debate, should abstain as it is political).

· Court has allowed preferential treatment when it is reasonably designed to rectify the effects of past discrimination (Kahn v. Shevin (1974) upheld under rational basis, pre-Craig, a property tax exemption for widows, but not widowers)  

· RULE: Gender based government action must demonstrate an exceedingly persuasive justification; For gender based classifications, the party must show that the classification serves important governmental objectives and the discriminatory means employed must be substantially related to achievement of those objectives (Craig v. Boren (1976; 775) Banning differential treatment in state liquor law since no substantial relation to government’s safety interest; Brennan argues that though it gives women more liberty then men, it is an implicit stigma; the pedestal becomes a cage {Richards notes that exceedingly persuasive justification is greater than intermediate scrutiny, but less than strict})

· Males: Discrimination against males rather than females does not exempt a statute from scrutiny or reduce the standard of review (Mississippi University for Women v. Hogan (1982; 779) struck down state women’s college ban on men)

· Can’t use stereotypes about what men and women are more likely to do to defend gender classification (J.E.B. v. Alabama (1994; 780) (striking down gender based preemptory challenges)

· Justification: The justification must be genuine, not hypothesized or invented post hoc in response to litigation (U.S. v. Virginia (1996; 781) Court struck down Virginia Military Institute’s ban on women, finding that it did not provide an exceedingly persuasive justification and that separate facilities would not suffice because they lacked intangible factors (in this aspect the case relied on Sweatt))

· BUT: Affirmed rejection of a challenge to single sex public schools (Vorcheimer (1977; 792))

· Affirmative Action: A state can establish a compensatory purpose justification only if members of the gender benefited by the classification actually suffer a disadvantage related to the classification (Mississippi University for Women v. Hogan (1982; 779) struck down state women’s college ban on men and found that separate facilities would not suffice; See Preferential Treatment Section Below)

· Distinctions based on physical sex differences are held to a similar standard, but are more likely to convince the court there is a valid justification

· Pregnancy Classifications are not the same as gender classifications unless it can be shown that distinctions involving pregnancy are mere pretexts designed to effect invidious discrimination against members of one sex. In absence of such a showing, the court will apply rational basis scrutiny (Geduldig v. Aiello (1974; 793) upholds excluding pregnancy related disabilities from state disability insurance)

· Court used pregnancy to allow statutory rape laws to punish only men; pregnancy acted as deterrent for women, punishment for men (Michael M. v. Superior Court (1981))

· When sexes are not similarly situated, a gender classification can rely on that disparity, even when the disparity is created by law (Rostker v. Goldberg (1981; 796) finding Selective Service does not have to include women; decision was based in part on deference to Congress in matters of national defense; dissent argued that there was no relation to an important governmental interest.)

· Illegitimate Fathers can be treated differently  

· Upheld a law denying illegitimate fathers the right to sue for wrongful death, finding that they can choose to become legitimate so statute was not based on sex but legitimatization (Parham v. Hughes (1979; 800))

· Court upheld law denying illegitimate father notice prior to adoption because he never had relationship (Lehr v. Robertson (1983) presumably based on lack of relationship, not sex)

· Upheld law treating children differently depending on whether the mother or father was the citizen.  Found it was substantially related to the achievement of governmental interests in ensuring biological relationship, and child-parent relationship (Nguyen v. I.N.S. (2001; 800)

· BUT: Invalidated a law giving mothers more right in adoption proceedings than fathers of illegitimate children because there was No substantial relation to a legitimate interest Caban v. Mohammed (1979; 799))

· Discriminatory Purpose and Effect against Women
· If a statute is not based on gender, either covertly or overtly, the Court will still strike it down if has a discriminatory impact that reflects purposeful discrimination (Personnel Administrator of Mass. V. Feeney (1979; 803) found the lifetime preference in civil service jobs for veterans to satisfy test, as it was gender neutral, and all non-veterans, men and women alike, felt the effects.)

· Preferential Treatment of Women
· Individualized Hearings: Finding that where individualized hearings were already used, state could not rely on gender as a proxy for need in alimony obligations (Orr v. Orr (1979; 807) struck down law imposing alimony on husbands but not wives)

· Laws seeking to be preferential may actually hurt women: Struck down scheme which gave less social security benefits for widowers, meant to protect widows but court found it discriminated against women by providing less for their survivors than for the survivors of men (Weinberger v. Wiesenfeld (1975; 808))

· See Also: Califano v. Goldfarb (1977) (struck down law requiring widower to prove he was dependent to receive survivor benefits when there was no such requirement for widows)

· Court upheld law that tried to remedy the effect of past discrimination (Califano v. Webster (1977; 808) upheld remedial benefit for women in calculating old age benefits)

· Laws Based on Stereotypes are not Benign (Wengler v. Druggists Mutual Ins. Co. (1980) struck down a state law presuming dependency for women, but not men, in worker’s compensation)

· Military Promotions: Rejected male challenge to sex distinctions in promotion system; Women discharged after 13 years without promotion, whereas men were discharged after two pass overs for promotion; majority argued distinction was based on differences in opportunities to serve (no combat distinction) (Schlesinger v. Ballard (1975; 810) applying deferential rationality standard (probably because military, but book doesn’t say)

· Other Classifications Arguably Warranting Heightened Scrutiny
· Justifications for applying heightened scrutiny to other classifications:

· The Race/Gender Analogy

· Immutability

· Salience

· Irrational prejudice

· Invidious Discrimination

· Stereotypes

· Irrelevance

· Powerlessness

· The Religion Analogy

· Irrational prejudice

· Irrelevance

· Alienage: Strict Scrutiny
· Analogy to Race: Does not meet most elements, but aliens are powerless as they cannot vote

· Religion analogy: Some irrational prejudice, but sometimes relevant

· Undocumented Aliens have not been accorded heightened equal protection scrutiny, with the exception of undocumented children barred from attending public school (Plyler v. Doe (1982; 811/881))

· Classifications based on alienage, like those based on nationality or race are inherently suspect and subject to close judicial scrutiny (Graham v. Richardson (1971) [811, class 70, read 75] (held that states could not deny welfare benefits to aliens, finding that status was inherently suspect, and subject to close scrutiny)

· Justification: 
· Aliens are a discrete and insular minority

· Federal deference: Congress has not seen fit to impose additional burdens on aliens who become indigent after there entry into the U.S., state laws conflicting with this, conflict with these overriding national policies in an area constitutionally entrusted to the Federal Government

· Extended Graham to permit aliens to practice law (In Re Griffiths (1973; 811))

· BUT: Scrutiny will not be as demanding where the state is dealing with matter’s firmly within its constitutional prerogatives, like excluding aliens from participating in its democratic political institutions (Sugarman v. Dougall (1973; 811) though invalidating law barring aliens from permanent positions in civil service since state had little interest)

· This distinction has been read broadly to allow exclusion of aliens from areas within the State’s Constitutional prerogative; court reviewing only for rationality allowed state to exclude:

· Police Officers (Foley v. Connelie (1978; 812) (found police function to bear rational relationship to citizenship)

· Less demanding scrutiny is required when aliens were excluded from state functions that were bound up with the operation of the state as a governmental entity (Ambach v. Norwick (1979; 812) upheld exclusion from public school teaching)

· BUT: Court did limit the breadth of the exclusion by holding that “In the absence of either policymaking responsibilities or broad discretion of the type exercised by teachers and other public employees, the duties would not be deemed to be within the ‘governmental function’ exception” (Bernal v. Fainter (1985; 812) rejecting ban on aliens from serving as notaries)

· Different standard required for federal restrictions on aliens

· Held that overriding national interest may provide a justification for a citizenship requirment in the federal service though an identical requirement may not be enforced by the state (Hampton v. Mow Sun Wong (1976; 812) Invalidating bar on aliens from working in federal civil service, but indicating that President or Congress could properly proscribe)

· Deferential review, upheld exclusions of some aliens from Medicare; court found it should be so deferential because, like political questions, that power was given to Congress (Mathews v. Diaz (1976; 814))

· Federal preemption may be an alternative ground for striking down restrictions on aliens.

· State regulation not congressionally sanction that discriminates against aliens lawfully admitted to the country is impermissible if it imposes additional burdens not contemplated by Congress (Toll v. Moreno (1982; 813) striking down restriction on aliens to domicile in state to receive state tuition rates, finding that Congress inaction on ability to domicile preempted state action)

· Non-marital Children
· Court has never labeled illegitimacy as a suspect classification, but it has exercised a degree of heightened scrutiny in most of the cases and has struck down illegitimacy classifications with some frequency. Precedent is in a bit of a mess

· Analogy to Race: Immutable, history of prejudice, likely irrelevant, and the stigma arguably creates a degree of powerlessness

· Claiming to apply rational basis court struck down a prohibition on illegitimate children suing for their mother’s wrongful death (Levy v. Louisiana (1968; 815) 

· BUT: Three years later court upheld intestate succession provision subordinating rights of acknowledged non-marital children to other relatives (Labine v. Vincent (1971; 815))

· BUT: a year later court held that dependant unacknowledged non-marital children could not be subordinated to claims of legitimate children for benefits under worker’s compensation law (Weber v. Aetna Cas. & Sur. Co. (1972; 816))

· Court again wavered, finding challengers to law disadvantaging non-marital children required to demonstrate the insubstantiality of the means-ends relationship (Matthews v. Lucas (1976; 816) but found such a relationship here since legitimacy was validly taken as am indication of dependency)

· States may not attempt to influence the actions of people by imposing sanctions on the children born of their illegitimate relationships (Trimble v. Gordan (1977; 816) finding that purpose insufficient to meet the Matthews test; struck down ban on illegitimate children inheriting from fathers)

· BUT: Upheld law proving paternity in the father’s lifetime (Lalli v. Lalli (1978) Plurality held so since related to state interest in just and orderly disposition of property at death)

· BUT: Court continued to apply mysteriously heightened scrutiny (Mills v. Habluetzel (1982) invalidating law requiring paternity suit be brought before child one year old, when no limit on legitimate children)

· See Also: Pickett v. Brown (1983) invalidating law similar to in Mills, but with two year period) 

· BUT: Court finally described the scrutiny applied as intermediate, requiring statutory classifications to be substantially related to an important government interest (Clark v. Jeter (1988; 817) invalidated six year statute of limitations on support actions for children, finding not substantially related to state interest)

· Disability (Mental Retardation)
· Analogy to Race: Often immutable, often salient, not always irrational with respect to prejudice, not entirely irrelevant, but largely powerless (though White indicates otherwise)

· Analogy to Religion: Not entirely irrelevant, largely powerless (though White indicates otherwise)

· RULE: To withstand equal protection review, legislation that distinguishes between the mentally retarded and others must be rationally related to a legitimate governmental purpose (Cleburne v. Cleburne Living Center, Inc. (1985; 818) rejected denial of zoning permit for group home)

· Rationale: 

· Reduced mental capacity justifies special treatment from state

· Rather then being discriminated against, most legislation protects and gives additional rights to those with reduced mental capacity 

· Group is not politically powerless because they have been so protected by legislation (though this is a bunk)

· Effects of permitting heightened scrutiny would allow other groups who have immutable disabilities to demand equal treatment

· Marshall Dissent: Marshall opinion argues that in truth, heightened scrutiny is being applied, as the permit denial has a rational basis – in turn advocates for varying the level of scrutiny with the importance of the interest affected, and the invidiousness of the discrimination)

· Age: Rational Basis
· Held that rational basis scrutiny is required in upholding mandatory retirement age for state police (Massachusetts Bd. of Retirement v. Murgia (1976; 823))

· Justification:
· Aged have not experienced history of unequal treatment

· Haven’t been subjected to unique disabilities on the basis of stereotypes not truly indicative of abilities

· Not discrete and insular minority; we will all be old

· Poverty: Rational Basis
· Analogy to Race: Powerless?  Have ability to vote, but do not vote in practice.  Not immutable, not necessarily salient, though there is irrational prejudice.

· Court applied rational basis scrutiny to an arguably wealth based classification (James v. Valtierra (1971; 825) Upheld a law requiring voter approval for creation of low income housing)

· Sexual Orientation
· Analogy to Race: 

· Not clear that it is immutable, though it arguably is

· Not salient, people remain in the closet – not clearly salient

· There is much irrational prejudice – 

· Colored by vicious dehumanizing stereotypes

· There is discrimination

· Not irrelevant in the age of Bowers, but post Lawrence

· Powerlessness?

· Scalia says that have disproportionate power for their size because the congregate in urban areas, but that’s like saying African Americans weren’t powerless when they congregated in urban areas

· {see Brennan in Rowland}

· Court says it is applying rational basis scrutiny to laws discriminatory against homosexuals, but it looks like heightened scrutiny in practice (Romer v. Evans (1996; 825) overturns a constitutional amendment barring LGBT people from seeking legal protection against discrimination because it found no rational basis; Court reasons that animus motivated legislation, and being too broad and too narrow is thus invalid; court relies on interpretation of statute as banning general protection of laws and policies that prohibit arbitrary discrimination)

· A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense

· A bare desire to harm a politically unpopular group cannot constitute a legitimate governmental interest

· Brennan advocated for sexual orientation to receive heightened scrutiny, finding it was irrational and that gays were a powerless, insular minority (Rowland v. Mad River local School District (1985) (in dissent from denial of certiorari,)

· Fundamental Interests (Rights) unenumerated in Constitution: Strict Scrutiny
· Equal Access to Voting

· Vote Denial:

· Right of suffrage is fundamental right in a free society; any alleged infringement of the right of citizens to vote must be carefully and meticulously scrutinized (Harper v. Virginia State Board of Educations (1966; 839) while states may not hold elections, if they do, equal protection requires the right be extended to all; strikes down poll tax, finding it places wealth restriction on right to vote, not a legitimate state purpose)

· There must be a compelling interest to restrict the right to vote (Kramer v. Union Free School District No 15 (1969; 841) struck down restrictions on right to vote in school district elections to parents of children, and land owners/renters; court noted it was both overinclusive and underinclusive in who it permits to vote {Richards notes Ely was Warren’s clerk, and that this case stands for rejecting originalism when it hurts representation})

· BUT: Elections with a special limited purpose and with a disproportionate effect on a limited group can be reviewed under rational basis when the vote is limited only to the group effected (Salyer Land Co. v. Tulare Lake Basin Water Storage District (1973; 843) upheld restriction for voting in water district to landowners)

· BUT: Court invalidated restriction of right to vote in bond measures to property owners, when bonds paid from utility operations (Cipriano v. Houma (1969; 842))

· Extending Cipriano to bonds that were paid largely from property taxes (Phoenix v. Kolodziejski (1970; 843) finding differences between the interests of property owners and of non-property owners were not sufficiently substantial) 

· BUT: Distinguished Salyer and Ball to find that equal protection was not wholly inapplicable to governmental units lacking general powers (Quinn v. Millsap (1989; 843) struck down landowner restriction to be member of board of freeholders that could propose plans of reorganization for local government; Used rational basis and found no rational purpose)

· Felons can be disenfranchised, even after serving sentence (Richardson v. Ramirez (1974) (Court upheld state disenfranchisement of former felons, finding that §2 of the 14th Amendment, denying vote to those that participate in “rebellion, or other crime” justified)

· Primaries: Court applying rational basis scrutiny found lengthy enrollment time to vote in primary did not unduly burdensome, nor did it lack a justifiable purpose (Rosario v. Rockefeller (1973; 844) finding no disenfranchisement, just time limit; Powell advocated that strict scrutiny be used)

· BUT: Used strict scrutiny to invalidate a bar on changing party registrations for 23 months; finding it infringed on 1st amendment right to associate (Kusper v. Pontikes (1973; 844))

· Race: National government and the state may not deny or abridge the right to vote on account of race (Rice v. Cayetano (2000; 844) invalidated ancestral requirement for voting for Hawaiian affairs post, finding that ancestry was a proxy for race, and thus the 15th Amendment barred it.)

· Vote Dilution: Reapportionment and Racial Gerrymandering
· Historically, court was reluctant to enter in districting matters, finding they were political matters (Colegrove v. Green (1946; 846) court refused to hear challenge to districting law, finding that it was a political matter beyond the reach of the judiciary)

· BUT: Court later rejected claim that equal protection challenges to apportionment schemes were nonjusticiable Baker v. Carr (1962; 846))

· RULE: One person-one vote – Equal protection requires States to make an honest and good faith effort to construct districts, in both houses of its legislature, as nearly of equal population as is practicable (Reynolds v. Sims (1964) Court finds state’s lack of redistricting for 60 years unconstitutional, though other considerations may be considered, and absolutely equal districts are not mandated)

· That the legislative districts are approved in an election does not validate them – they must comply with principles of equality (Lucas v. Forty-Fourth Gen. Assembly (1964; 849))

· Local government must comply (Avery v. Midland County (1968; 852) extends equal representation to local government administrative districts)

· BUT: It is possible that when a state elects certain functionaries whose duties are so far removed from normal governmental activities and so disproportion-ately affect different groups that a popular election in compliance with Reynolds might not be required (Hadley v. Junior College Dist. (1970; 852) finding this is not such a case, extends principle to junior college districts)

· Congressional districts require precise equality, but court is more deferential in state legislative districts.  

· Congressional districting:  found that a 2-3% difference was too much – must make good faith effort to achieve precise equality (Kirkpatrick v. Preisler (1969; 852)

· Adhered to precise equality standard to find that even small population variances were unacceptable (White v. Weiser (1973; 852))

· Court even refused to allow a variance of 0.7% when the state was unable to show why more precise results could not be achieved using the best available census data (Karcher v. Daggett (1983; 852)

· BUT: Court did indicate certain consistently applied legislative policies might justify some variance, like compact districts, respecting municipal boundaries, preserving the core of prior districts, avoiding contests b/t incumbent representatives

· State districting: Deviations must be justified by legitimate state considerations (Abate v. Mundt (1971; 853) here, historical need for cooperation between town and county justified an 11.9% deviation)

· BUT: There is more flexibility in state and local reapportionment because of the interest in normal functioning of state and local government  (Mahan v. Howell (1973) Respect for political subdivisions justified a 16.4% deviation) 

· 8% total deviation was acceptable (Gaffney v. Cummings (1973))

· 9.9% deviation insufficient to make prima facie case of invidious discrimination (White v. Regester (1973))

· Historical respect for county boundaries justified a 60% variance (Brown v. Thomson (1983))

· BUT: New York City could not permit borough presidents to serve on the Board of Estimate – ended up being a 132% deviation (Board of Estimate v. Morris (1989))

· BUT: Supermajority voting requirements do not violate the principle of one person one vote (Gordon v. Lance (1971) finding that there is no Constitutional requirement that a majority prevail on every issue – upheld supermajority requirement for referendums)

· BUT: Political gerrymanders are acceptable (Gaffney v. Cummings (1973; 854) 

· BUT: If it is shown both that the districting was based on intentional discrimination against an identifiable political group and that it had an actual discriminatory effect on this group, there is a violation of equal protection (Davis v. Bandemer (1986; 855) Upheld state redistricting that produced disparate results for Democratic party; mere disparate results in one election were not sufficient to show discrimination) 

· RULE: Unconstitutional discrimination occurs only when the electoral system is arranged in a manner that will consistently degrade a voter’s or a group of voters’ influence on the political process as a whole.

· BUT: Vieth v. Jubelirer (2004; 859) (plurality argued political gerrymandering claims should categorically be non-judiciable

·    Equal Access to the Courts Strand of Equal Protection

· Economic barriers in the criminal context.  

· Destitute defendants must be afforded as adequate appellate review as defendants who have money otherwise there is invidious wealth discrimination (Griffin v. Illinois (1956; 861) held states must provide trial transcript to indigent criminal defendant appealing conviction when required to obtain review on both equal protection and due process grounds; Harlan dissent argued here and in most of these cases that equal protection and due process don’t apply, since all state has done is fail to alleviate consequences of economic circumstances)

· Note: Appeals are not constitutionally required, but when permitted, cannot discriminate based on wealth

· Extended: States must provide indigent with counsel for their first appeal where appeals are granted (Douglas v. California (1963; 862)). 

· BUT: The duty of the State is only to assure the indigent defendant an adequate opportunity to present his claims fairly in the context of the State’s sppellate process (Ross v. Moffitt (1974) finding the indigent do not have to be provided with counsel for discretionary appeals – absolute equality not required, only assurance of an adequate opportunity to present claims fairly)

· Other necessities of appeals may be required.  Ake v. Oklahoma (1985) (state provided psychiatrist required for preparing insanity defense); Little v. Streater (1981) (state subsidized blood tests required for indigent defendant in paternity suit).

· Unconstitutional to imprison in order to work off fines.  Williams v. Illinois (1970) overturned requirement to remain in jail until fines paid off was unconstitutional)

· Economic barriers in the civil context.

· Fee requirements in the civil context are ordinarily examined only for rationality (Ortwein v. Schwab (1973))

· BUT: Access to judicial processes in cases criminal or “quasi criminal in nature” cannot turn on ability to pay (MLV v. SLJ (1996; 866)

· Decrees terminating parental rights fall in the category of quasi-criminal cases

· Factors that may lead to quasi-criminal nature:

· When people are forced to settle their claims of right through the judicial process (Boddie v. Connecticut (1971; 864) struck down fee requirement for divorce for indigent)

· When issue is fundamental (Bodie) reasoning marriage is fundamental right, and since state controls means to ending one it is akin to criminal context)

· Parent-child relationship is fundamental (Little v. Streater (981; 865) entitled indigent defendants to state subsidized blood tests in paternity suits)

· BUT: Rejected claim of indigent mother in state court parental status determination that she was entitled to counsel (Lassiter v. Department of Social Services (1981))

· (United States v. Kras (1973) Boddie was not extended to bankruptcy filing fees, finding no fundamental right)

· (Ortwein v. Schwab (1973) held filing fee for judicial review of administrative denial of welfare benefits not unconstitutional; welfare payments found not constitutionally fundamental)

· Non-fundamental interests do not receive strict scrutiny.

· Only where state action impinges on the exercise of fundamental constitutional rights or liberties must it be found to have chosen the least restrictive alternative (San Antonio Independent School Dist v. Rodriguez (1973, 873) finding education not fundamental)
· Welfare Benefits: In the area of economics and social welfare, a State does not violate equal protection merely because the classification made by its laws are imperfect. If the classification has some reasonable basis, it does not offend the Constitution (Dandridge v. Williams (1970; 870) court upheld limits on aid to needy families with children though not taking family size or need into account)
· Shelter: Finding assurance of adequate housing and definition of landlord-tenant relationships a legislative function, applied deferential review. No fundamental interest in shelter (Lindsey v. Normet (1972; 872) upheld state law allowing eviction for nonpayment of rent)
· Education: Fundamental interests analysis distinguished from Griffin, Douglas because not completely deprived of benefit based on wealth – still receiving an education; No explicit or implicit right to education in the Constitution (San Antonio Independent School Dist v. Rodriguez (1973; 873) court found no equal protection violation for school district funding system where some districts had more means; no identifiable class, and no fundamental right to education) 
· So, examined under rational basis test
· BUT: Applied heightened scrutiny to require admission of illegal aliens to public schools though finding no fundamental right to education not finding undocumented aliens a suspect class (Plyler v. Doe (1982; 881)
· Limits: Upheld law denying free tuition to kids living in the district apart from parent only for education (Martinez v. Bynum (1983; 884)
· Upholding state requirement for transportation fees for students (Kadrmas v. Dikinson Public Schools (1988))
State Action and the Enforcement of Civil Rights

· 13th, 14th and 15th Amendment give Congress the power to enforce them with appropriate legislation

· But See Guest.
· Development: Originally broad mandates were made, but were soon restricted by the courts. Statutory Framework of Civil Rights Laws of Reconstruction Era

· Civil Rights laws of the era

· 1866 Act – Elaborated on the 13th Amendment, and enumerated the rights that the citizens of the united states have.

· On fear that the 13th Amendment would be insufficient to justify the statue, the 14th Amendment was ratified in 1868.

· 1870 Act – criminalized conspiracies to deny federal rights.  It also dealt primarily with state denials of voting rights, in elaborating on the 15th Amendment.

· 1871 and 1875 Acts – were established to enforce the 14th Amendment, and established criminal and civil liabilities for violation.

· Laws that remain valid from the era (887)

· Criminal

· 18 USC § 241 – criminalizes a conspiracy to injure, oppress, threaten, or intimidate someone for exercising their constitutional rights.

· 18 USC § 242 – criminalizes the deprivation of rights done under color of law

· Civil

· 42 USC § 1981 – mandates that all people have the same rights under the law in each state.

· 42 USC § 1982 – mandates that all citizens have the same property rights in each state

· 42 USC § 1983 – finds that denial of rights, privileges and immunities under color of law is actionable

· 42 USC § 1985(3) – makes a conspiracy to interfere with one’s civil rights actionable.

· State Action Requirement
· During Reconstruction, court rigidly adhered to the state action requirement.
· Found the 14th Amendment is only directed at state action, and thus there is no constitutional basis for federal legislation directed at private action (Civil Rights Cases (1883; 888) Invalidates the Civil Rights Act of 1875, which criminalized denials of equal enjoyment in public accommodations; rejects finding a justification in the 13th Amendment, as this is not slavery)
· Harlan’s dissent argues that 13th Amendment grants the authority to address the effects of slavery, as here, and argues §5 of the 14th Amendment could also justify the law since it protects privileges and immunities, with state action is found in licenses to operate business)
· BUT: Court held that interference with right to assemble ofr the purpose of petitioning Congress, an attribute of national citizenship, could be protected by Congress even from violation by private actors (United States v. Cruikshank (1875; 892) (§6 of the 1870 act as applied was unconstitutional - barred interference with the right to assemble at all)
· Modern Interpretation of State Action

· Private performance of a Public Function gives rise to finding state action under the 14th Amendment (Marsh v. Alabama (1946; 894) Company town indistinguishable from other towns, so performed a public function; accordingly, exclusion of speakers was unconstitutional)

· BUT: Marsh has been greatly restricted.  

· Viewed shopping mall as serving a public function as in Marsh (Amalgamated Food Employees Union v. Logan Valley Plaza (1968, 895))

· BUT: Upheld exclusion of anti-war leafletters from private shopping center (Lloyd Corp v. Tanner (1972)); AND: Indicated Logan Valley was no longer good law, private shopping center owners are not engaged in state action (Hudgens v. NLRB (1976))

· BUT: Court has limited extension of the public function doctrine to private parties exercising powers exclusively reserved to the state (Jackson v. Metropolitian Edison Co. (1974; 898) Rejected extending public function doctrine to public utilities since utilities not exclusively run by state)

· Wearhouseman’s arbitration practice did not meet the standard of exclusive reservation to the states, thus public function not found (Flagg Bros., Inc. v. Brooks (1978))

· Parks: Public function has been found in private parks (Evans v. Newton (1966; 896) (public function was secondary justification for striking down racial exclusion in private park operated as public one)

· Primaries: Exclusion from primary elections can be seen as public function case (897-898)

· Law excluding blacks from primary elections was invalid per the 14th Amendment (Nixon v. Herndon (1927; 897))

· Racial exclusion by executive committees granted power to prescribe membership qualifications found unconstitutional per 14th Amendment since law had made committee agent of the state (Nixon v. Condon (1932))

· White primary established by state convention violated the 15th amendment (Smith v. Allwright (1944) overruled Grovey v. Townsend; finding that exclusion from primary conventions was unconstitutional – state recognized role of conventions in selection process – thus state action)

· Exclusion of blacks from private club’s preprimary violated the 15th amendment since candidates who won typically ran unopposed (Terry v. Adams (1953))

· Significant State Involvement of state actors in private action may give rise to finding state action.  

· Judicial enforcement of racially restrictive covenants constituted state action for the purpose of the 14th amendment (Shelley v. Kraemer (1948; 901))

· SEE ALSO Section below on 14th Amendment rights and private action
· Held that states cannot enforce damage awards for failure of private parties to enforce racial covenants (Barrows v. Jackson (1953; 904)

· Racial restriction in trust creating school was unenforceable, and administration of the college trust by state officials acting as public trustees was enough to constitute state action. Substitution of private trustees was also not constitutional (Pennsylvania v. Board of Directors of Trusts (1957)); 

· BUT: Post Evans v. Newton, when restriction in trust was unenforceable, Court found that state’s decision to revert the land to trust’s heirs was not state action supporting racism but merely effectuation of his will (Evans v. Abney (1970))

· Private segregation in restaurant could not be enforced by police (Peterson v. Greenville (1963)

· State courts cannot put criminal sanctions on violators of racial discriminatory policies in public places (Lombard v. Louisiana (1963) (); Bell v. Maryland (1964) overturning trespass conviction in sit-in case, and dividing equally on the issue of whether or not it suffices for state action to enforce)
· In general, state cannot enforce restrictions when parties mutually do not want to (Civil Rights Act 1866), but when one party wants to, they may be able to. [906-907]
· Congressional Power to reach private interferences with Constitutional Rights

· 14th Amendment rights can be protected against private action (United States v. Guest (1966; 928) upholding indictments under 18 USC § 241, which has no state action requirement, for interference with enjoyment of public accommodations, and right to interstate travel.  Court notes state action can be found in the participation of the police (conspiracy with police is state action even for private individuals). Brennan concurrence/dissent notes that a majority of the justices find that § 5 of the 14th Amendment reaches rights violations without state action).  

· Private Persons, jointly engaged with state officials in the prohibited action are acting under color of law for purposes of the statute. It’s enough the accused it a willful participant in joint activity with the State or its agents (United States v. Price (1966; 932) Reinstated charges under 18 USC § 242 against private individuals engaged with police in conspiracy against civil rights)

· See Also: Williams v. United States (1951) found private detective with special officer badge operated acted as state)

· Background: United States v. Williams (1951) court had divided on whether private actors acting in conjunction with state actors acted under color of law)

· Intent Required: 
· Vagueness concerns: When law makes it a crime to violate rights (18 USC §242) or have a conspiracy against rights (18 USC §241), the court requires intent to deprive a person of a right which has been made specific either by the express terms of the Constitution, laws of the United State or decisions interpreting them (Screws v. United States (1945) rejected charges of vagueness as to what rights are protected by 18 USC § 242)

· §245 of the 1968 Civil Rights Act provides broad criminal and civil liability for private interference with rights protected by the 14th Amendment.  [936]

· Civil Sanction for Private Interferences with Federal Rights
· 42 USC § 1983 provides civil remedies for deprivations “under color of law”
· 42 USC §1985(3) grants civil remedies for certain private conspiracies
· Expanded interpretation of 1985(c), which barred conspiracy to limit constitutional rights, to reach private conspiracies based on invidious discrimination (Griffin v. Breckenridge (1971; 937) (Court used 13th amendment to apply §1985(3) when African Americans detained and beaten in violation of their basic rights; did not reach question if it would apply outside of racial discrimination)

· BUT: Court found that alleged conspiracy to violate 1st amendment rights is not a violation of §1985(3) unless it is proved that “the state is involved in the conspiracy or that the aim of the conspiracy is to influence the activity of the state” (United Brotherhood of Carpenters v. Scott (1983; 939) finding conspiracy statute did not reach violence in context of unions; Class based animus, and other economic matters are not reachable.)

· Class of person required by §1983(3) does not inclue those whose connection lay only in a common desire to engage in conduct that the defendant disfavors (Bray v. Alexandria Women’s Health Clinic (1993; 940) Animus towards abortion was not reachable, could not be seen as animus towards women as not all women support abortion {Civil remedies for this conduct were later obtainable through RICO (National Organization for Women v. Scheindler)} 

· 13th Amendment doesn’t require stateaction; may be justification for protection

· Court found Congress could ban both private and public acts of racial discrimination in enforcing the 13th amendment (Jones v. Alfred H. Mayer Co. (1968; 942) considering the constitutionality of 42 USC § 1982 – based on 1866 act, which provided equal property rights on basis of race, court found that the statute reached private sales, and that it was constitutionally supported by the 13th Amendment, which has been interpreted to allow Congress to abolish the badges and incidents of slavery.).
· Court also found Congress had the power to rationally determine what the badges and incidents of slavery are and translate that determination into legislation barring such effects

· (42 USC § 1981, 1982) provisions pertaining to property have been interpreted broadly to protect race (Sullivan v. Little Hunting Park, Inc.  (1969) residence association’s denial of ability of white homeowner to lease membership to black person violated 1866 Act.  Where no selectivity in a group membership, cannot be selective on account of race); 
· Section 1981 prohibited private schools from denying admission on account of race (Runyon v. McCrary (1976; 945)
· BUT General Building Contractors Assn. v. Pennsylvania (1982) (held that suits under 1981 need to have a discriminatory intent, not merely disproportionate impact).

· The Enforcement Clause (§5) of the 14th Amendment grants Congress Broad Remedial Powers

· Remedial powers of Congress can protect right to vote.

· Before congressional action, the Court decided that literacy tests were Constitutional, at least when applied non-discriminatorily (Lassiter v. Northampton County Election Bd. (1959; 948))

· 15th Amendment §2: “Congress may use any rational means to effectuate the constitutional prohibition of racial discrimination in voting”, finding that the record showed that literacy tests had been used to disenfranchise blacks, a violation of the 15th amendment (South Carolina v. Katzenbach (1966; 949) upheld 1965 Voting Rights Act banning literacy tests in certain regions, finding that it is aimed at a long history of discrimination)

· Extended Katzenbach to find nationwide ban on literacy tests (Oregon v. Mitchell (1970; 951) relied on history of discrimination in education)

· 14th Amendment §5 is a broad grant of legislative power authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of the 14th amendment (Katzenbach v. Morgan (1966; 952) Court upholds section of Voting Rights Act permitting right of educated Puerto Ricans to vote as a means of preventing discrimination against Puerto Ricans)

· Brennan majority views §5 as a one-way ratchet to permit Congress to expand on rights, but cannot reduce rights Court recognizes.  

· Harlan dissent argues that such a lax standard cannot be permitted for invalidating state laws, rather, it is the duty of the court to ascertain whether state laws are violating constitutional principles

· Standard of Review: Court only reviews the legislation to see if they can perceive a basis upon which Congress might predicate a judgment that the actions legislated against constituted an invidious discrimination (though urged to find the law violated 5th amendment, court deferred and applied Lee Optical standard that “reform may take one step at a time)

· Congress can extend rights beyond the limit that the Court has to promote the purposes of the 15th Amendment (Rome v. United States (1980, 960) upheld provision of Voting Rights Act requiring Attorney General not to approve any changes in voting practice if they had the purpose or effect or abridging right to vote on basis or race, though court had held 15th amendnment only prohibited changes that had the purpose)
· BUT: Court strikes down provision of Voting Rights Act for 18 year olds to vote in state elections, though upheld for federal elections (Oregon v. Mitchell (1970; 958) Faction opposing requirement on states argues invidious discrimination must be shown, Brennan faction supporting provision to the states says it should be evaluated on rational basis {Richards says Congress is finding undue burden on fundamental right})

· Legislation which deters or remedies constitutional violations can fall within the sweep of Congress’ enforcement power even if in the process it prohibits conduct which is not itself unconstitutional and intrudes into legislative spheres of autonomy previously reserved to the States (City of Boerne v. Flores (1997; 962) though finding RFRA was not remedial so not allowed)

· Limitations: 
· There must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.

· For Congress to invoke § 5, it must identify conduct transgressing the 14th amendment’s substantive provisions, and must tailor its legislative shceme to remedying or preventing such conduct (Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank (1999; 968) (Invalidating patent legislation abrogating sovereign immunity, finding no evidence justifying finding as remedial, and not proportionate and congruent)

· §5 can only be applied to state action as 14th amendment is limited to prohibiting state action (United States v. Morrison (2000; 970) Invalidates federal statue providing civil remedies for victims of gender crime)

· Legislation is not generally remedial if the classifications are not heightened or suspect because its hard for Congress to show unconstitutional discrimination:

· Age.  Kimel v. Florida Board of Regents (2000) (Strikes down legislation permitting state employees to sue states for age discrimination – violates proportionality and congruence test, and insufficient evidence of discrimination)

· Disability. Board of Trustees of the University of Alabama v. Garrett (2001) (invalidating Section I of ADA for creating cause of action against states for disability status.  Finds that there was insufficient evidence of discrimination, and it was not congruent/proportional) 

· BUT: upheld section II of the ADA, finding that fundamental rights, such as access to courts, were at stake.  There was a history of discrimination, and it is congruent and proportional (Tennessee v. Lane (2004; 978))
· See Also: Nevada Department of Human Resources v. Hibbs (2003; 980) Upholds family and medical leave act, grounding it in history of discrimination against women.  Finds it is congruent and proportional).
