Class #1 - September 1, 2015
Introduction and Overview of Federal Law Enforcement
John C. Jeffries, Jr. and John Gleeson, "The Federalization Of Organized Crime: The
Advantages of Federal Prosecution," 46 Hastings L. J. 1095 (1995)

Summary:

· Federal criminal jurisdiction is fast becoming the rule rather than the exception.  Federal statutes reach most major malefactions and many minor ones, and there is no realistic prospect of reversing that trend
Constraints and Discretion
· The most important constraint on federal prosecution is resources

· The federal government therefore provides slightly more than one-quarter of the total national prosecution expenditures, and much of that is devoted to support services for both federal and state authorities.  Moreover, the number of federal prosecutors is small compared to their state and local counterparts, comprising roughly ten percent of the national total
The advantages of Federal Prosecution
· The Racketeer Influence Corrupt Organizations Act.
· The most culpable and dangerous individuals rarely do the dirty work. Their guilt usually cannot be proved by the testimony of victims or eyewitnesses or by forensic evidence. And they never confess.  Generally speaking, successful prosecution of organized crime leaders requires the use of accomplice testimony.  

· In Federal Court, a defendant can be convicted on the uncorroborated testimony of an accomplice. In many states, this is prohibited, and the Defendant may not be convicted on testimony of accomplice unsupported by corroborating evidence 

· No matter how well accomplices have been quarantined, Defense attorneys frequently argue that the accomplice witnesses have told a conveniently consistent story because the government put them up to it.  And therein lies one of the most dramatic advantages of the federal system:  If the investigating agents and lawyers have been careful, an accomplice-based case can be made to hinge not on the credibility of the inherently unreliable accomplices, but on the jury's assessment of the integrity of the prosecutors.  Federal prosecutors usually win such cases
Grand Juries
· Once an investigation has begun, the powers of the federal grand jury are enormous (and therefore controversial).  
· The grand jury has nationwide subpoena power over persons and documents, and the Supreme Court has protected the unimpeded use of that power. 
· In order to insulate such investigations from delay, a motion to quash a grand jury subpoena on grounds of relevance must be denied unless the movant can satisfy the virtually insurmountable burden of showing that there is no 'reasonable possibility' that the witness or documents will 'produce information relevant to the general subject of the grand jury's investigation.' 

· The grand jury may hear evidence that would be inadmissible at trial. Consequently, federal prosecutors routinely present hearsay to grand juries.  
· Indeed, the evidence of accomplice witnesses, civilian eyewitnesses, and victims is usually recounted by a federal agent who is familiar with the witnesses' statements.  So long as the grand jurors are not misled as to the hearsay nature of the evidence and are aware of their right to request that the witnesses appear, they may return an indictment based entirely on hearsay. 

· The broad subpoena powers of the grand jury are enforced not only by laws against perjury and obstruction of justice, but also by the district court's contempt powers.  A witness who, without lawful justification, refuses to answer questions or provide documents may be jailed civilly for as long as eighteen months, which is intended to coerce compliance with the subpoena.  That confinement may be followed by a criminal prosecution, which is intended to punish noncompliance and, depending on the underlying offense under investigation, can lead to a substantial prison term. 
· Finally, the prosecutors have at their disposal the federal immunity statute, which can be used to compel testimony in exchange for use immunity and which does not protect the witness from prosecution for perjury, obstruction of justice, or contempt. 

The No-hearsay rule
· In some organized crime cases, the no-hearsay rule makes indictment impossible.  Most civilian witnesses in organized crime investigations -- extortion victims, relatives of murder victims, and chance eyewitnesses -- are extremely reluctant to testify.  Often they refuse to do so even in the secrecy of the grand jury. 
· A state prosecutor burdened with the no-hearsay rule cannot get an indictment based on such a witness, even if the prosecutor intends to dismiss that count if it proceeds to trial.  
· A federal prosecutor is not so restricted, and the ability to return the indictment based on hearsay is a valuable tool.  The defendants can be detained pending trial precisely because of their dangerousness, and once they are off the street, the reluctant witnesses often feel more secure.  
Limited Immunity
· Federal prosecutors can coerce testimony by granting limited immunity for the use or derivative use of such testimony. In many states, including New York, California, and Illinois, prosecutors can force testimony only by granting transactional immunity
· Members of organized crime generally do not tell the truth in the grand jury, even when protected by a grant of immunity.  Usually, such witnesses have more to fear from their colleagues if they tell the truth than from the government if they lie.  Thus, even minor organization members typically do not confess and do not implicate others, at least not intentionally.  The prosecutor should therefore expect that the immunized testimony will be of little or no investigative use against the witness.  If evidence later becomes available against that witness, in all likelihood he can be prosecuted for the offense despite having been given use-and-derivative-use immunity.
· New York's transactional immunity rule often makes effective investigation and prosecution of crime impossible.  In short, we cannot risk conferring transactional immunity on a potential grand jury witness if there is any possibility that the witness may be involved in the offense being investigated or any offense which might inadvertently be touched upon in the grand jury inquiry.  This creates especially serious problems in cases involving narcotics and organized crime
Federal Sentencing Guidelines and Mandatory Minimum Sentences
· The contribution of the Sentencing Guidelines to regularity, even-handedness, and consistency in sentencing is, in our opinion, for the better.  Less clearly defensible is the severity of the Guidelines themselves.  Many critics who approve of certainty in sentencing are nevertheless outraged (in our view with justification) by the harshness of the authorized sentences
· More importantly, the Sentencing Guidelines empower prosecutors
· The Sentencing Commission established only one readily available escape from these essentially mandatory sentences:  cooperation with the government.  Sentencing Guideline section 5K1.1 allows a district court to 'depart' from the applicable guideline range if the defendant's cooperation has resulted in 'substantial assistance' to the government.  There is no limit to the degree of departure; a defendant whose guideline range is 324 to 405 months may be sentenced to any lesser term or not incarcerated at all.

· This type of downward departure requires a motion from the government.  The government has unreviewable discretion in determining whether to enter into a cooperation agreement and substantial leeway in determining whether the defendant has complied with the agreement and rendered the requisite assistance.  In effect, the prosecutor holds the key to the jailhouse door.

· This regime gave an enormous boost to federal law enforcement generally and, in particular, altered the strategy for investigating organized crime.  Before the Guidelines, the ability to make a persuasive plea offer was hampered by an undercurrent of uncertainty about the reward for cooperating. The new regime allows a federal prosecutor to make a much stronger pitch.  Now a target can be walked through the Guidelines calculations and shown precisely where he will fall on the Commission's sentencing chart. The only way out of there is by cooperating.
· How it works: The prosecution offers the prospect the opportunity to plead guilty, typically to the most serious offense he has committed, and to testify for the government in exchange for a 'substantial assistance motion.'  This motion is the witness's only means of escape from the mandatory guideline sentence.  The negotiation is done as secretly as possible, so that the opportunity is preserved for the witness to cooperate proactively by wearing a 'wire' among the rest of the targets
The Court grants leniency, not the prosecution
· While federal law conditions leniency on prosecutorial initiative, it allows the prosecutor to delegate to the court the task of determining the degree of leniency.  The distinction is critical to the credibility of the accomplice witnesses

· The Accomplice’s credibility may be hurt when the jury learns that he will receive lenient treatment and that the terms of that leniency have been set by an interested party -- the government. 

· To avoid -- or at least to minimize -- this difficulty, the most common plea agreement in organized crime cases requires the witness to plead guilty to his most serious crime, even if it carries a sentence of life imprisonment.  In return, the accomplice gets only a 'substantial assistance' motion and a report to the court of the nature and value of the cooperation rendered.  This agreement allows the prosecutor to argue to the jury that any leniency the witness receives will come from the court, which has no stake in the outcome and which will be lenient only if justice so requires.  
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Federal Grand Juries (I): The Investigative Function and Authority
The Legal Landscape:

Rule 6, Federal Rules of Criminal Procedure

Summoning a Grand Jury R.6(a)(1)

· 16 to 23 legally-qualified members

· When public interest requires, Court must order Grand Jury

· Alternate jurors may also be selected

Objection to Grand Jury or a Grand Juror R.6(b)(1)

· Either the government or a defendant may challenge the grand jury on the ground that it was not lawfully drawn, summoned, or selected, and may challenge an individual juror on the ground that the juror is not legally qualified.
Who is present? R.6(d)(1) and (2)
· While the Grand Jury Is in Session: attorneys for the government, the witness being questioned, interpreters when needed, and a court reporter or an operator of a recording device.
· During Deliberations and Voting: No person other than the jurors, and any interpreter needed to assist a hearing-impaired or speech-impaired juror
Recording R.6(e)(1)
· Except while the grand jury is deliberating or voting, all proceedings must be recorded by a court reporter or by a suitable recording device.
Secrecy R.6(e)(2)

· The following are subject to secrecy:

· (i) a grand juror;

· (ii) an interpreter;

· (iii) a court reporter;

· (iv) an operator of a recording device;

· (v) a person who transcribes recorded testimony;

· (vi) an attorney for the government; or

· (vii) a person to whom disclosure is made under Rule 6(e)(3)(A)(ii) or (iii).

Indictment and Return

· A grand jury may indict only if at least 12 jurors concur. 

· The grand jury--or its foreperson or deputy foreperson--must return the indictment to a magistrate judge in open court. 
Duration of Grand Jury

· Grand jury must serve until the court discharges it, but it may serve more than 18 months only if the court, having determined that an extension is in the public interest, extends the grand jury's service. 
· An extension may be granted for no more than 6 months, except as otherwise provided by statute.
Title 18, United States Code, Sections 3331-3334: Special Grand Jury

· In the federal system, there are two kinds of grand juries:  
· "Regular grand juries" primarily decide whether to bring charges.   
· "Special grand jury"--is called into existence to investigate whether organized crime is occurring in the community in which it sits.  "Organized crime" is defined very broadly. A special grand jury can investigate, for example, organized drug activity or organized corruption in government.  If a special federal grand jury investigates and establishes that organized crime is, or has been, occurring in the area, the grand jury can charge the individuals responsible for the organized crime and/or can issue a report describing what has been going on
Summoning and term s.3331
· A district court in a district with more than 4m inhabitants; OR

· Where the AG/DAG/AAG/Designated AG certifies in writing to the chief judge of the district that in his judgment a special grand jury is necessary because of criminal activity in the district shall order a special grand jury to be summoned at least once in each period of eighteen months

· The grand jury shall serve for a term of eighteen months, subject to the court ordering 6-month extensions a max of 36 months is allowed.  
Powers and Duties s.3332

· Inquire into offenses against the criminal laws of the United States alleged to have been committed within that district.
· If the Court finds that the special grand jury is too busy, another special grand jury can be impaneled

Reports s.3333
· S.3333(a)(1) and (2): Special Grand Jury must submit reports

· (1) concerning noncriminal misconduct, malfeasance, or misfeasance in office involving organized criminal activity by an appointed public officer or employee as the basis for a recommendation of removal or disciplinary action; or
· (2) regarding organized crime conditions in the district.
· S.3333(c)(1): the report shall be sealed by the court and shall not be filed as a public record or be subject to subpena or otherwise made public 
· (i) until at least thirty-one days after a copy of the order and report are served upon each public officer or employee named therein and an answer has been filed or the time for filing an answer has expired, or 
· (ii) if an appeal is taken, until all rights of review of the public officer or employee named therein have expired or terminated in an order accepting the report.
· S.3333(c)(2): Such public officer or employee may file with the clerk a verified answer to such a report not later than twenty days after service of the order and report upon him.  
· S.3333(c)(3): Upon the expiration of the time set forth in paragraph (1) of subsection (c) of this section, the United States attorney shall deliver a true copy of such report, and the appendix, if any, for appropriate action to each public officer or body having jurisdiction, responsibility, or authority over each public officer or employee named in the report.

Scope of the Subpoena Power:

United States v. R. Enterprises, Inc., 498 U.S. 292 (1991)

Facts:

· Subpoenas were issued to three adult materials distributors in connection with a grand jury investigation into allegations of the interstate transport of obscene materials. 
· The companies moved to quash the subpoenas on the grounds that they were irrelevant and that it was likely that they would infringe on the First Amendment constitutional rights of the companies. 
· The Court of Appeals, inter alia, quashed the subpoenas issued to respondents, ruling that the subpoenas did not satisfy the relevancy prong of the test set out in United States v. Nixon, which requires the Government to establish relevancy, admissibility, and specificity in order to enforce a subpoena in the trial context -- and that the subpoenas therefore failed to meet the requirement
Held:

· The District Court correctly denied respondents' motions to quash. It is undisputed that all three companies are owned by the same person and have close links to each other. There was a reasonable possibility that the business records of R. Enterprises and MFR would produce information relevant to the grand jury's investigation into the interstate transportation of obscene material.
The role of the grand jury
· It is an investigatory body charged with the responsibility of determining whether or not a crime has been committed. The grand jury "can investigate merely on suspicion that the law is being violated, or even just because it wants assurance that it is not." 
· The function of the grand jury is to inquire into all information that might possibly bear on its investigation until it has identified an offense or has satisfied itself that none has occurred. 
· As a necessary consequence of its investigatory function, the grand jury paints with a broad brush. "A grand jury investigation 'is not fully carried out until every available clue has been run down and all witnesses examined in every proper way to find if a crime has been committed.'"
Nature of a grand jury subpoena
· A grand jury subpoena is thus much different from a criminal trial subpoena, where a specific offense has been identified and a particular defendant charged. "The identity of the offender, and the precise nature of the offense, are normally developed at the conclusion of the grand jury's labors, not at the beginning." 
· The Government cannot be required to justify the issuance of a grand jury subpoena by presenting evidence sufficient to establish probable cause because the very purpose of requesting the information is to ascertain whether probable cause exists.
Trial rules do not apply to a grand jury
· Many of the rules and restrictions that apply at a trial do not apply in grand jury proceedings. This is especially true of evidentiary restrictions. 
· The same rules that, in an adversary hearing on the merits, may increase the likelihood of accurate determinations of guilt or innocence do not necessarily advance the mission of a grand jury, whose task is to conduct an ex parte investigation to determine whether or not there is probable cause to prosecute a particular defend
· Strict observance of trial rules in the context of a grand jury's preliminary investigation "would result in interminable delay but add nothing to the assurance of a fair trial.
· The Fourth Amendment exclusionary rule does not apply to grand jury proceedings. Otherwise, this would delay matters by requiring adversary hearings, and would effectively transform such proceedings into preliminary trials on the merits

· A grand jury "may compel the production of evidence or the testimony of witnesses as it considers appropriate, and its operation generally is unrestrained by the technical procedural and evidentiary rules governing the conduct of criminal trials
· Therefore, the Nixon rules do not apply, otherwise it would would invite procedural delays and detours while courts evaluate the relevancy and admissibility of documents sought by a particular subpoena. Requiring the Government to explain in too much detail the particular reasons underlying a subpoena threatens to compromise "the indispensable secrecy of grand jury proceedings

Limits on Grand Jury powers
· The investigatory powers of the grand jury are nevertheless not unlimited. Grand juries are not licensed to engage in arbitrary fishing expeditions, nor may they select targets of investigation out of malice or an intent to harass

· Federal Rule of Criminal Procedure 17(c): 

· "the court on motion made promptly may quash or modify the subpoena if compliance would be unreasonable or oppressive." 
· What is reasonable depends on the context
· Grand juries do not announce publicly the subjects of their investigations. A party who desires to challenge a grand jury subpoena thus may have no conception of the Government's purpose in seeking production of the requested information. Absent even minimal information, the subpoena recipient is likely to find it exceedingly difficult to persuade a court that "compliance would be unreasonable."
· A grand jury subpoena issued through normal channels is presumed to be reasonable, and the burden of showing unreasonableness must be on the recipient who seeks to avoid compliance.

· Where, as here, a subpoena is challenged on relevancy grounds, the motion to quash must be denied unless the district court determines that there is no reasonable possibility that the category of materials the Government seeks will produce information relevant to the general subject of the grand jury's investigation.

Evidence in the Grand Jury:


United States v. Calandra, 414 U.S. 338 (1974)

Facts:

· Federal Agents searched Calandra’s place of business for evidence relating to illegal gambling. Although the agents found no gambling paraphernalia, a card was found indicating that one Dr. Loveland had been making periodic payments to Calandra. The agent concluded that the card bearing Dr. Loveland's name was a loansharking record and therefore had it seized along with various other items, including books and records of the company, stock certificates, and address books.
· A special grand jury was convened in the Northern District of Ohio to investigate possible loansharking activities in violation of federal laws.  The grand jury subpoenaed Calandra in order to ask him questions based on the evidence seized during the search of his place of business.  Calandra appeared before the grand jury but refused to testify, invoking his Fifth Amendment privilege against self‑ incrimination.  
· The issue is whether a witness summoned to appear and testify before a grand jury may refuse to answer questions on the ground that they are based on evidence obtained from an unlawful search and seizure.
Held:

The Grand Jury’s Role
· The grand jury has been accorded wide latitude to inquire into violations of criminal law.  No judge presides to monitor its proceedings. It deliberates in secret and may determine alone the course of its inquiry.  
· The grand jury may compel the production of evidence or the testimony of witnesses as it considers appropriate, and its operation generally is unrestrained by the technical procedural and evidentiary rules governing the conduct of criminal trials.  
· It is a grand inquest, a body with powers of investigation and inquisition, the scope of whose inquiries is not to be limited narrowly by questions of propriety or forecasts of the probable result of the investigation, or by doubts whether any particular individual will be found properly subject to an accusation of crime.'  
· A grand jury proceeding is not an adversary hearing in which the guilt or innocence of the accused is adjudicated.  Rather, it is an ex parte investigation to determine  whether a crime has been committed and whether criminal proceedings should be instituted against any person. 

· The grand jury's investigative power must be broad if its public responsibility is adequately to be discharged.
Evidence before a grand jury
· The validity of an indictment is not affected by the character of the evidence considered.  Thus, an indictment valid on its face is not subject to challenge on the ground that the grand jury acted on the basis of inadequate or incompetent evidence
There is a duty to testify
· Citizens generally are not constitutionally immune from grand jury subpoenas 
· The public . . . has a right to every man's evidence' 
· The duty to testify may on occasion be burdensome and even embarrassing.  It may cause injury to a witness' social and economic status. Yet the duty to testify has been regarded as 'so necessary to the administration of justice' that the witness' personal interest in privacy must yield to the public's overriding interest in full disclosure.  
· A witness may not interfere with the course of the grand jury's inquiry.  He 'is not entitled to urge objections of incompetency or irrelevancy, such as a party might raise, for this is no concern of his.' Nor is he entitled 'to challenge the authority of the court or of the grand jury' or 'to set limits to the investigation that the grand jury may conduct.
Limits to Grand Jury Power

· It may consider incompetent evidence, but it may not itself violate a valid privilege

· An indictment based on evidence obtained in violation of a defendant's Fifth Amendment privilege is nevertheless valid. But the grand jury may not force a witness to answer questions in violation of that constitutional guarantee.  Rather, the grand jury may override a Fifth Amendment claim only if the witness is granted immunity co‑extensive with the privilege against self‑incrimination.  

· A grand jury may not compel a person to produce books and papers that would incriminate him

· It may not invade a legitimate privacy interest protected by the Fourth Amendment.  

Applicability of the 4th Amendment Exclusionary Rule to Grand Juries
· Under this rule, evidence obtained in violation of the Fourth Amendment cannot be used in a criminal proceeding against the victim of the illegal search and seizure
· The rule's prime purpose is to deter future unlawful police conduct and thereby effectuate the guarantee of the Fourth Amendment against unreasonable searches and seizures:

· 'The rule is calculated to prevent, not to repair
· However, it does not prevent the use of illegally seized evidence in all proceedings or against all persons.  It is restricted to those areas where its remedial objectives are thought most efficaciously served, e.g where the Government seeks to use such evidence to incriminate the victim of the unlawful search

· Extending this rule to grand juries would seriously impede the grand jury. Because the grand jury does not finally adjudicate guilt or innocence, it is allowed to pursue its investigative and accusatorial functions unimpeded by the evidentiary and procedural restrictions applicable to a criminal trial. Permitting witnesses to invoke the exclusionary rule before a grand jury would encourage adjudication on trial issues, and delay the grand jury. This would transform the grand jury into preliminary trials on the merits.  In some cases the delay might be fatal to the enforcement of the criminal law
· Any holding that would saddle a grand jury with mini-trials and preliminary showings would impede its investigation and frustrate the public's interest in the fair and expeditious administration of the criminal laws
· Any incremental deterrent effect which might be achieved by extending the rule to grand jury proceedings is uncertain at best.  Such an extension would deter only police investigation consciously directed toward the discovery of evidence solely for use in a grand jury investigation.
· After all, this evidence can be disallowed during the actual trial itself.

Questioning based on illegally seized evidence does not violate the 4th Amendment
· Grand jury questions based on illegally-seized involve no independent governmental invasion of one's person, house, papers, or effects, but rather the usual abridgment of personal privacy common to all grand jury questioning.  
· Questions based on illegally obtained evidence are only a derivative use of the product of a past unlawful search and seizure.  They work no new Fourth Amendment wrong.  
· In the usual context of a criminal trial, the defendant is entitled to the suppression of, not only the evidence obtained through an unlawful search and seizure, but also any derivative use of that evidence.  The prohibition of the exclusionary rule must reach such derivative use if it is to fulfill its function of deterring police misconduct.
· In the context of a grand jury proceeding, we believe that the damage to that institution from the unprecedented extension of the exclusionary rule urged by respondent outweighs the benefit of any possible incremental deterrent effect.
Brennan J dissenting, joined by Marshall and Douglas JJ
· This downgrading of the exclusionary rule to a determination whether its application in a particular type of proceeding furthers deterrence of future police misconduct reflects a startling misconception

· The exclusionary rule is 'part and parcel of the Fourth Amendment's limitation upon (governmental) encroachment of individual privacy,' and 'an essential part of both the Fourth and Fourteenth Amendments,

· Silverthorne Lumber v US should be controlling: the essence of a provision forbidding the acquisition of evidence in a certain way is that not merely evidence so acquired shall not be used before the Court but that it shall not be used at all

· Similarly to allow Calandra to be subjected to questions derived from the illegal search of his office and seizure of his files is 'to thwart the (Fourth and Fourteenth Amendments' protection) of . . . individual privacy . . . and to entangle the courts in the illegal acts of Government agents.'

United States v. Williams, 504 U.S. 36 (1992)

Facts:

· Williams supplied four Oklahoma banks with "materially false" statements that variously overstated the value of his current assets and interest income in order to influence the banks' actions on his loan requests.
· The prosecutor did not present, however, evidence which showed that Williams was otherwise candid with his financial information. 

· After he was indicted, Williams sought to have that indictment overturned because the grand jury was not presented with all the information by the prosecutor. 
· The issue was whether an indictment may be dismissed because the government failed to present exculpatory evidence to the grand jury
Held:

· There is no prosecutorial duty to present exculpatory evidence to the grand jury. Courts also do not have supervisory powers over the grand jury as they are distinct systems. 

Courts do not have supervisory powers over the grand jury
· Respondent argued: cited United States v. Hasting, 461 U.S. 499: Courts "may, within limits, formulate procedural rules not specifically required by the Constitution or the Congress.” He argued that imposition of the Tenth Circuit's disclosure rule is supported by the courts' "supervisory power."   
· Supreme Court: rejected this argument. Hastings stands for the proposition that the Courts can control their own procedures. Because the grand jury is an institution separate from the courts, over whose functioning the courts do not preside, no such "supervisory" judicial authority exists, and that the disclosure rule applied here exceeded the Tenth Circuit's authority.

· The grand jury has not been textually assigned, therefore, to any of the branches described in the first three Articles. It "'is a constitutional fixture in its own right.' It belongs to no branch of the institutional Government, serving as a kind of buffer or referee between the Government and the people.   
· Although the grand jury normally operates in the courthouse and under judicial auspices, its institutional relationship with the Judicial Branch has traditionally been at arm's length. Judges' direct involvement in the functioning of the grand jury has generally been confined to the constitutive one of calling the grand jurors together and administering their oaths of office
· The Grand Jury operates independently:

· It 'can investigate merely on suspicion that the law is being violated, or even because it wants assurance that it is not
· Need not identify the offender it suspects, or even "the precise nature of the offense" it is investigating.  

· Requires no authorization from its constituting court to initiate an investigation
· generally operates without the interference of a presiding judge
· Swears its own witnesses

The Prosecutor is not required to present both inculpatory and exculpatory evidence
· Requiring the prosecutor to present exculpatory as well as inculpatory evidence would alter the grand jury's historical role, transforming it from an accusatory body that sits to assess whether there is adequate basis for bringing a criminal charge into an adjudicatory body that sits to determine guilt or innocence.   
· It is sufficient for the grand jury to hear only the prosecutor's side, the suspect has no right to present, and the grand jury no obligation to consider exculpatory evidence. Hence, it would be incompatible with the traditional system to impose upon the prosecutor a legal obligation to present such evidence.   
· Moreover, motions to quash indictments based upon the sufficiency of the evidence relied upon by the grand jury have never been allowed, and it would make **1737 little sense to abstain from reviewing the evidentiary support for the grand jury's judgment while scrutinizing the sufficiency of the prosecutor's presentation.
· It would also invite the target to circumnavigate the system by delivering his exculpatory evidence to the prosecutor, whereupon it would have to be passed on to the grand jury
· The authority of the prosecutor to seek an indictment has long been understood to be "coterminous with the authority of the grand jury to entertain [the prosecutor's] charges
Stevens J, dissenting
· Although the grand jury has not been "textually assigned" to "any of the branches described in the first three Articles" of the Constitution, it is not an autonomous body completely beyond the reach of the other branches. The grand jury is subject to the control of the court
· The Court has recognized that it has the authority to create and enforce limited rules applicable in grand jury proceedings.  For example, the Court has said that the grand jury "may not itself violate a valid privilege, whether established by the Constitution, statutes, or the common law."  And the Court may prevent a grand jury from violating such a privilege by quashing or modifying a subpoena
· We do not protect the integrity and independence of the grand jury by closing our eyes to the countless forms of prosecutorial misconduct that may occur inside the secrecy of the grand jury room.   After all, the grand jury is not merely an investigatory body;  it also serves as a "protector of citizens against arbitrary and oppressive governmental action."  

· It blinks reality to say that the grand jury can adequately perform this important historic role if it is intentionally misled by the prosecutor‑‑ on whose knowledge of the law and facts of the underlying criminal investigation the jurors will, of necessity, rely
· "when a prosecutor conducting a grand jury inquiry is personally aware of substantial evidence which directly negates the guilt of a subject of the investigation, the prosecutor must present or otherwise disclose such evidence to the grand jury before seeking an indictment against such a person."   
Class #3 - September 15, 2015

Investigative Techniques (I): Nonconsensual Electronic Surveillance

Title 18, United States Code, Sections 2510-2522 (Title III of the Omnibus Crime Control
and Safe Streets Act of 1968, as amended)

· 2511(i): generally, interception and disclosure of wire/oral/electronic comm. is prohibited; unless by person acting under color of law, if:
· (I) the owner or operator of the protected computer authorizes the interception of the computer trespasser's communications on the protected computer;
· (II) the person acting under color of law is lawfully engaged in an investigation;

· (III) the person acting under color of law has reasonable grounds to believe that the contents of the computer trespasser's communications will be relevant to the investigation;  and

· (IV) such interception does not acquire communications other than those  transmitted to or from the computer trespasser.

· 2512(2): manufacture, distribution, possession, etc. of interception devices prohibited, unless:

· normal course of business, or

· under contract w/ US, State, or political subdivision.

· 2513: interception devices may be confiscated
· 2515: prohibition of use as evidence of intercepted wire/oral comms.

· 2516: authorization for interception of wire/oral/electronic comms.

· The AG, DAG, Assoc AG, Asst AG, Acting Asst AG, Dy Asst AG, Acting Dy Assistant AG in the Criminal Division specially designated by the Attorney General may authorize an application to a federal judge for an order authorizing/approving interception, when it provides evidence of:


A.
A list of offenses punishable by death / prison > 1yr.


B.
murder/kidnapping/robbery/extortion


C.
RICO-type violations: bribery, embezzlement, etc.


D.
counterfeiting, etc. . . 

…
· 2517: authorization for disclosure and use of interceptions: 

· officer who received authorization for interception may disclose contents to another officer.

· officer may use contents of authorize interception in proper performance of duties.

· may disclose contents in testimony.

· privileged comms. remain privileged.

· 2518: procedure for interception. 

· Each application to judge must contain:

· ID of officer making, and authorizing, application.

· full and complete statement of facts relied on, including details of particular offense, description of nature/location of facilities, type of comms. to be intercepted, ID of person committing offense and subject of interception.

· statement as to whether other investigative procedures have been tried and failed or are likely to fail.

· time interception is required.

· statement of all previous related applications.

· if for renewal, statement of results thus far.

· Each order authorizing/approving interception must specify:

· ID of person incepted,

· nature/location of facilities,

· type of communication sought to be intercepted,

· ID of agency intercepting,

· time during which interception is authorized.

· No orders for longer than that necessary to achieve objective of authorization; no longer than 30 days, then need extensions.

· AG, Asst. AG can authorize interception in emergency situation, but need approval w/in 48 hours.
· There is a minimization provision – 2518(5)

· Every order and extension thereof shall contain a provision that the authorization to intercept shall be executed as soon as practicable, shall be conducted in such a way as to minimize the interception of communications not otherwise subject to interception under this chapter, and must terminate upon attainment of the authorized objective, or in any event in thirty days.  In the event the intercepted communication is in a code or foreign language, and an expert in that foreign language or code is not reasonably available during the interception period, minimization may be accomplished as soon as practicable after such interception.
· The person sought to be tapped must subsequently be notified – 2518(8)(d)
· 2520: recovery of civil damages authorized.


Title 18, United States Code, Sections 3121-3127

Pen Registers and Trap/Trace Devices:

· 3121: General Prohibition and Exception

· Use of such devices is generally prohibited, and a court order is required before it can be used

· Exceptions are made for use of a pen register or a trap and trace device by a provider of electronic or wire communication service, when it is used for operation, maintenance or testing
· 3122: Application for an order

· A Government Attorney may apply for an order or an extension

· A state investigative or law enforcement officer may also apply, in writing under oath or equivalent affirmation
· The Application should contain:

· The identity of the attorney for the Government or the State law enforcement or investigative officer making the application and the identity of the law enforcement agency conducting the investigation;  and
· a certification by the applicant that the information likely to be obtained is relevant to an ongoing criminal investigation being conducted by that agency.
· 3123: issuance of an order for a pen register or a trap and trace device

· Upon an application made, the court shall enter an ex parte order authorizing the installation and use of a pen register or trap and trace device anywhere within the United States, if the court finds that the attorney for the Government has certified to the court that the information likely to be obtained by such installation and use is relevant to an ongoing criminal investigation

· If the law enforcement agency uses its own device, a record must be kept of

· Who installed and had access to it

· When it was installed, uninstalled, and duration of installation

· Configuration of the device

· Any information captured by the device

· An order made shall specify

· The ID of the person trace

· The ID of the suspect

· The attributes of the communication sought to be traced

· The offense to which the device relates

· Such an order can persist for not more than 60 days. Extensions may be granted of not more than 60 days

· 3125: Emergency Installation

· A law enforcement or investigative officer designated by the AG, DAG, Assoc AG, Asst AG, any Acting Asst AG, or Dy Asst AG, principal prosecuting attorney of any State, may install a device in emergency situations involving immediate danger of death or serious bodily injury, or conspiratorial activities of organized crime. 
· But approval must be sought within 48 hours of installation

· Without an authorization, such use shall immediately terminate when the information sought is obtained, when the application for the order is denied or when forty-eight hours have lapsed since the installation of the pen register or trap and trace device, whichever is earlier.
· 3126: Report to Congress

· The Attorney General shall annually report to Congress on the number of pen register orders and orders for trap and trace devices applied for by law enforcement agencies of the Department of Justice

United States v. Gelbard, 408 U.S. 41 (1972)

Facts:

· The respondent and other witnesses refused to testify before a grand jury. 

· The refusals were defended upon the ground that interrogation was to be based upon information obtained from the witnesses' communications, allegedly intercepted by federal agents by means of illegal wiretapping and electronic surveillance.
· 18 USC 2515:

· whenever any wire or oral communication has been intercepted, no part of the contents of such communication and no evidence derived therefrom may be received in evidence in any . . . proceeding in or before any . . . grand jury . . . if the disclosure of that information would be in violation of this chapter
· The question is whether grand jury witnesses, in proceedings under 28 U. S. C. § 1826 (a), are entitled to invoke this prohibition of § 2515 as a defense to contempt charges brought against them for refusing to testify
Held:

· Yes, s.2515 can be used as a defense

Overview of Title 3 (18 USC 2510-2522)
· Title III authorizes the interception of private wire and oral communications, but only when law enforcement officials are investigating specified serious crimes and receive prior judicial approval, an approval that may not be given except upon compliance with stringent conditions. 18 U. S. C. §§ 2516, 2518 (1)-(8). 

· If a wire or oral communication is intercepted in accordance with the provisions of Title III, the contents of the communication may be disclosed and used under certain circumstances. 18 U. S. C. § 2517. 

· Except as expressly authorized in Title III, however, all interceptions of wire and oral communications are flatly prohibited. Unauthorized interceptions and the disclosure or use of information obtained through unauthorized interceptions are crimes, 18 U. S. C. § 2511 (1), and the victim of such interception, disclosure, or use is entitled to recover civil damages, 18 U. S. C. § 2520. 
· Title III also bars the use as evidence before official bodies of the contents and fruits of illegal interceptions, 18 U. S. C. § 2515, and provides procedures for moving to suppress such evidence in various proceedings, 18 U. S. C. § 2518 (9)-(10). 
§ 2515 may be invoked as a defense to contempt charges brought on the basis of their refusal to obey court orders to testify

· Congress: The interception of wire or oral communications where none of the parties to the communication has consented to the interception should be allowed only when authorized by a court of competent jurisdiction and should remain under the control and supervision of the authorizing court

· Although Title III authorizes invasions of individual privacy under certain circumstances, the protection of privacy was an overriding congressional concern
· Referred to Senate report:

· No one quarrels with the proposition that the unauthorized use of these techniques by law enforcement agents should be prohibited…The perpetrator must be denied the fruits of his unlawful actions in civil and criminal proceedings. Each of these objectives is sought by the proposed legislation
· The purposes of § 2515 and Title III as a whole would be subverted if s.2515 is ignored when the victim of an illegal interception is called as a witness before a grand jury and asked questions based upon that interception. Moreover, § 2515 serves not only to protect the privacy of communications, but also to ensure that the courts do not become partners to illegal conduct: the evidentiary prohibition was enacted also "to protect the integrity of court and administrative proceedings." 

· Consequently, to order a grand jury witness, on pain of imprisonment, to disclose evidence that § 2515 bars in unequivocal terms is both to thwart the congressional objective of protecting individual privacy by excluding such evidence and to entangle the courts in the illegal acts of Government agents. 

Douglas J, concurring, joined by White J
· In Silverthorne Lumber, it was held that: the Government was barred from reaping any fruit from its forbidden act and wove into our constitutional fabric the celebrated maxim that "the essence of a provision forbidding the acquisition of evidence in a certain way is that not merely evidence so acquired shall not be used before the Court but that it shall not be used at all."

· The basic principle is that victims of unconstitutional practices are themselves entitled to effective remedies. For, "where federally protected rights have been invaded, it has been the rule from the beginning that courts will be alert to adjust their remedies so as to grant the necessary relief."

· However, Douglas J would hold that the Fourth Amendment's prohibition against illegal searches and seizures provided enough protection in and of itself to suppress the illegally obtained communications even without the federal wiretapping statute.
Rehnquist, Dissenting
· Rehnquist argued that the clear language of the statute in question, combined with its legislative history, prohibited its use as a defense to civil contempt charges arising from grand jury proceedings. To apply it in that situation would represented a "sharp break" with the "historical modus operandi of the grand jury."
· Prior to the enactment of the Omnibus Crime Control and Safe Streets Act of 1968, a hearing such as that which the Court awards these petitioners was not only unauthorized by law, but completely contrary to the ingrained principles which have long governed the functioning of the grand jury. 
· § 2515 contains a basic proscription of certain conduct, but does not attempt to specify remedies or rights arising from a breach of that proscription; the specification of remedies is left to other sections. Other sections provide several remedies; criminal and civil sanctions are imposed by §§ 2511 and 2520, whereas § 2518 (10)(a) accords a right to a suppression hearing in specified cases. However, a suppression hearing is not accorded for grand jury proceedings. 
· The Senate Report confirms this:
· "This provision [§ 2518 (10)(a)] must be read in connection with sections 2515 and 2517, discussed above, which it limits. It provides the remedy for the right created by section 2515. Because no person is a party as such to a grand jury proceeding, the provision does not envision the making of a motion to suppress in the context of such a proceeding itself

Sample Transcripts (in-class handout)
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Plea Bargaining As An Investigative Tool

The Legal Landscape And Sample Agreements: 

Rules 11 and 35 of the Federal Rules of Criminal Procedure 
Plea Framework – Rule 11(c)

· Court must not participate in plea discussions

· If Defendant pleads guilty to charge or a reduced offense, the government may:

· Not bring, or dismiss, other charges (the Court may defer this until a presentence report is produced)

· Recommend / not object to a particular sentence range (Court must inform Defendant that it is not obliged to agree, and the Defendant cannot withdraw)

· Agree that a sentence range is appropriate

· Plea agreement must be disclosed in court

· If Court rejects the plea agreement, it must inform parties and give Defendant a chance to withdraw his plea

Correcting or Reducing a Sentence – Rule 35

· Error may be corrected within 7 days

· Within one year of sentencing, the court may reduce a sentence if the defendant, after sentencing, provided substantial assistance in investigating or prosecuting another person.
· After one year of sentencing, the sentence may still be reduced, if the Defendant knew of information only then, or if information was provided to the government earlier, but did not become useful until more than a year later

· Sentences may be reduced below the statutory minimum
Rule 410 of the Federal Rules of Evidence: Inadmissibility of Pleas, Plea Discussions, and Related Statements
· Evidence of the following may not be admitted in any criminal or civil proceedings

· A withdrawn guilty plea

· A plea of nolo contendere

· Any statement made in the course of the above

· Any statements made in the course of plea discussions that do not result in guilty pleas, or in guilty pleas later withdrawn

· However, may be admitted in false statement or perjury proceedings, or where another statement is made in the same context and this should be compared to it.
Title 18, U.S.C. Section 3553: Imposition of a Sentence

· Factors to be considered in sentencing:

· nature and circumstances of offense; history and characteristics of D;

· need for sentence to reflect seriousness of offense, afford adequate deterrence, and protect public from further crimes of D;

· kinds of sentences available;

· kinds of sentence and range established under Sentencing Guidelines;

· policy of Sentencing Commission;

· need for uniformity;

· need for restitution.

· Must impose a sentence within the range, unless the court finds that there exists an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the guidelines that should result in a sentence different from that described.
· The Court must cite the reasons for its imposition of the particular sentence
· The Court’s Limited authority to impose a sentence below a statutory minimum.--Upon motion of the Government, the court shall have the authority to impose a sentence below a level established by statute as a minimum sentence so as to reflect a defendant's substantial assistance in the investigation or prosecution of another person who has committed an offense. Such sentence shall be imposed in accordance with the guidelines and policy statements issued by the Sentencing Commission pursuant to section 994 of title 28, United States Code.
U.S. Sentencing Guidelines, Sentencing Table & §§ 1B1.8, 5K1.1, 5K2.0, 6B1.2 
USSG 1B1.8 – Use of Certain Information

· Defendant agrees to cooperate with the government by providing information concerning unlawful activities of others

· As part of that cooperation agreement the government agrees that self-incriminating information provided pursuant to the agreement will not be used against the defendant

· Then such information shall not be used in determining the applicable guideline range, except to the extent provided in the agreement.
· This does not restrict the Government when:

· Information is known prior to the cooperation agreement

· Antecedents

· Prosecuting for perjury

· Cooperation agreement breached by Defendant

· In determining whether, or to what extent, a downward departure from the guidelines is warranted pursuant to a government motion under § 5K1.1
USSG 5K1.1 – Substantial Assistance to Authorities

· Upon motion of the government stating that the defendant has provided substantial assistance in the investigation or prosecution of another person who has committed an offense, the court may depart from the guidelines.
· (a) The appropriate reduction shall be determined by the court for reasons stated that may include, but are not limited to, consideration of the following: 
· (1) the court's evaluation of the significance and usefulness of the defendant's assistance, taking into consideration the government's evaluation of the assistance rendered; 
· (2) the truthfulness, completeness, and reliability of any information or testimony provided by the defendant; 
· (3) the nature and extent of the defendant's assistance; 
· (4) any injury suffered, or any danger or risk of injury to the defendant or his family resulting from his assistance; 
· (5) the timeliness of the defendant's assistance.
5K2.0 – Other Grounds for Departure
· Generally, may depart from guidelines if there are aggravating or mitigating circumstances to a degree that was inadequately considered by the Sentencing Commission

6B1.2 – Plea Agreements

· Where:

· plea agreement includes the dismissal of any charges or an agreement not to pursue potential charges (Rule 11(c)(1)(A)):

· the court may accept the agreement if the court determines that the remaining charges adequately reflect the seriousness of the actual offense behavior, it will not undermine the statutory purposes of sentencing or the sentencing guidelines.
· plea agreement includes the dismissal of a charge or a plea agreement not to pursue a potential charge:

· shall not preclude the conduct underlying such charge from being considered under the provisions of § 1B1.3 (Relevant Conduct) in connection with the count(s) of which the defendant is convicted.
· plea agreement includes a nonbinding recommendation (Rule 11(c)(1)(B)):

· court may accept the recommendation if the court is satisfied either that: 
· (1) the recommended sentence is within the applicable guideline range; or 
· (2) (A) the recommended sentence departs from the applicable guideline range for justifiable reasons; and (B) those reasons are specifically set forth in writing in the statement of reasons or judgment and commitment order.
· plea agreement includes a specific sentence (Rule 11(c)(1)(C)):

· court may accept the agreement if the court is satisfied either that: 
· (1) the agreed sentence is within the applicable guideline range; or 
· (2) (A) the agreed sentence departs from the applicable guideline range for justifiable reasons; and (B) those reasons are specifically set forth in writing in the statement of reasons or judgment and commitment order.
Sample Proffer, Plea, and Cooperation Agreements 

Sentencing Hypotheticals

The Prosecutor's Discretion To Permit And Reward Cooperation:


Wade v. United States, 504 U.S. 181 (1992) 

Facts:

· After his arrest on, inter alia, federal drug charges, petitioner Wade gave law enforcement officials information that led them to arrest another drug dealer. 

· Subsequently, he pleaded guilty to the charges, and the District Court sentenced him to the 10 year minimum sentence 

· The court refused Wade's request that his sentence be reduced below the minimum to reward him for his substantial assistance to the Government, holding that 18 U. S. C. § 3553(e) and USSG § 5KU empower the district courts to make such a reduction only if the Government files a motion requesting the departure. 

· The Court of Appeals affirmed, rejecting Wade's arguments that the District Court erred in holding that the absence of a Government motion deprived it of the authority to reduce his sentence and that the lower court was authorized to enquire into the Government's motives for failing to file a motion.
Held:

· The CA decision was affirmed. 

The Prosecution’s discretion to give a 5K1.1 motion may be reviewed by the Courts
· Federal district courts have the authority to review the Government's refusal to file a substantial‑assistance motion and to grant a remedy if they find that the refusal was based on an unconstitutional motive.   A prosecutor's discretion when exercising that power is subject to constitutional limitations that district courts can enforce.   

· Thus, a defendant would be entitled to relief if the prosecution refused to file a motion for a suspect reason such as the defendant's race or religion.   

The Defendant has to show improper motive by the Prosecution
· However, neither a claim that a defendant merely provided substantial assistance nor additional but generalized allegations of improper motive will entitle a defendant to a remedy or even to discovery or an evidentiary hearing.   A defendant has a right to the latter procedures only if he makes a substantial threshold showing of improper motive.

· Wade has failed to raise a claim of improper motive.  He has never alleged or pointed to evidence tending to show that the Government refused to file a motion for suspect reasons.   

· While Wade would be entitled to relief if the prosecutor's refusal to move was not rationally related to any legitimate Government end, the record here shows no support for his claim of frustration, and the claim as presented to the District Court failed to rise to the level warranting judicial enquiry.  

A mere claim that he assisted the Government is insufficient to cross the threshold
· In response to the court's invitation to state what evidence he would introduce to support his claim, Wade merely explained the extent of his assistance to the Government. This is a necessary, but not a sufficient, condition for relief, because the Government's decision not to move may have been based simply on its rational assessment of the cost and benefit that would flow from moving.
Cooperation Agreements As Contracts:


Ricketts v. Adamson, 483 U.S. 1 (1987)

Facts:

· The Respondent entered into an agreement with the government wherein he was supposed to testify against 2 other co-Defendants for 1st Degree murder charges. In exchange, the Defendant would plead guilty to 2nd Degree murder

· The Respondent testified as agreed, but the co-Defendants’ conviction was later set aside on appeal.

· The Prosecution sought the Respondent’s cooperation again, but he refused, arguing that his duty had been completed. 
· The State filed a new information charging him with first-degree murder. The trial court denied his motion to quash the information on double jeopardy grounds, and the Arizona Supreme Court vacated his second-degree murder conviction and reinstated the original charges, holding that the plea agreement contemplated availability of his testimony against the other individuals at both trial and retrial, that he had violated the agreement's terms, and that the agreement waived the defense of double jeopardy if it was violated. 
· The State then declined his offer to testify at the other individuals' retrial, he was convicted of first-degree murder and sentenced to death, and the judgment was affirmed on appeal. 
Held:

· There was no bar to trying the Respondent for 1st degree murder. 

· Respondent's prosecution for first‑degree murder did not violate double jeopardy principles, since his breach of the plea agreement removed the double jeopardy bar that otherwise would prevail
· The record establishes that respondent understood the meaning of the agreement's provisions concerning the consequences of his breach of his promise to testify.   It is not significant that "double jeopardy" was not specifically waived by name in the agreement, since its terms are precisely equivalent to an agreement waiving a double jeopardy defense.
· Respondent knew that if he breached the agreement he could be retried, and he chose to seek a construction of the agreement in the State Supreme Court rather than to testify at the retrial. He cannot escape the State Supreme Court's finding that he had breached his promise to testify, and there was no indication that he did not fully understand the potential seriousness of the position he adopted.   
United States v. Brechner, 99 F.3d 96 (2d Cir. 1996) 
Significance:

· Despite significant and extensive cooperation with law enforcement, the telling of lies is sufficient to breach the cooperation agreement. 

· The swift correction of those lies was, in this case, insufficient to right the damage, because it had seriously hurt Brechner’s credibility. 
Facts:

· After the defendant was charged with tax evasion, he and the government entered into a written cooperation agreement: If Brechner had cooperated fully, provided substantial assistance, and otherwise complied with the terms of the agreement, the government would move for a downward departure on his sentence under § 5K1.1 of the U.S. Sentencing Guidelines.  
· Brechner went to considerable lengths to help the government obtain incriminating evidence against another person, but lied to prosecutors about the extent of his own criminal activities
· At sentencing, the Assistant U.S. Attorney declined to move for a downward departure.   Brechner moved for specific performance of the agreement. The District Court found for Brechner, and imposed a lighter sentence

Held:

· The District Court’s decision was reversed. Because Brechner breached his cooperation agreement in a way that damaged the case in which he was cooperating, the government's refusal to make its promised motion was justified
Prosecutors have a discretion whether or not to grant 5K1.1 motions, but that discretion is not unlimited
· Even defendants who have no cooperation agreements are entitled to assurance that the government's motion is not withheld for some unconstitutional reason.   See United States v. Leonard, 50 F.3d 1152, 1157 (2d Cir.1995).   
· Defendants who have made an agreement with the government are entitled to a " 'more searching' review," United States v. Kaye, 65 F.3d 240, 243 (2d Cir.1995) (quoting Leonard, 50 F.3d at 1157).   
· In such cases we look to see "if the government has lived up to its end of the bargain."  United States v. Knights, 968 F.2d 1483, 1486 (2d Cir.1992).   
· We inquire also whether the government acted fairly and in good faith.
Brechner had clearly breached the agreement
· The § 5K1.1 motion was contingent on Brechner's having cooperated fully, provided substantial assistance to law enforcement authorities, provide truthful, complete, and accurate information." Furthermore, the agreement expressly stated that the government would be released from its obligation to file the § 5K1.1 motion if Brechner had "intentionally given false, misleading, or incomplete information."   
· Brechner had lied to the authorities. These lies, although swiftly corrected, seriously undermined Brechner's credibility as a potential government witness.   

· A cooperating defendant's truthfulness about his own past conduct is highly relevant to the quality of his cooperation.  By lying to the prosecutor during the period of his cooperation about his own criminal involvement, Brechner had seriously damaged his credibility.   
· It would have brought on harsh cross‑examination and a powerful argument that Brechner was no more trustworthy as a cooperating witness than he had been as a crook.   Brechner's swift correction would not cure the problem, as it was obviously due not to honesty but to his attorney's warning about Brechner's self‑interest.   

· Because Brechner would be the sole witness, his lies created a serious problem for the government's contemplated prosecution of the bank officer and provided good faith grounds for refusing to move for a downward departure.
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Federal Grand Juries (II): Enforcing The Grand Jury's Authority 

Contempt: 

Title 28, United States Code, Section 1826 : Recalcitrant Witness (Civil Penalty)

· Court or Grand Jury witness who refuses to testify may be:
· Confined at a suitable place until he is willing to testify
· Duration of confinement limited to the life of the grand jury, up to a maximum of 18 months
· No bail pending appeal if appeal is frivolous
Title 18, United States Code, Sections 401-402: Contempts (Criminal Penalty)

401: Power of Court
· Court has power to punish contempts, in the form of:

· Misbehavior of any person in the Court’s presence that obstructs justice

· Misbehavior of any of its officers in official transactions

· Disobedience or resistance to its lawful writ, process, order, rule, decree, or command.
402: Contempts Constituting Crimes

· Any person, corporation or association willfully disobeying any lawful writ, process, order, rule, decree, or command of any district court of the United States or any court of the District of Columbia:
· Shall be fined or imprisoned
· For a natural person, the max sum of $1,000, or imprisonment of up to six months.
· This only applies to 401(3). It does not apply to contempt in presence of Court

Simkin v. United States, 715 F.2d 34 (2d Cir. 1983)

Facts:

· Simkin was charged with drug offenses

· Prior to sentencing, prosecutors urged him to disclose his sources of supply and his customers, on promise of a lighter sentence. However, he feared for his and his family’s safety, and refused to give any information. He was imprisoned by the Court.
· Before his release from prison, he was subpoenaed before a grand jury, and granted use immunity. He refused to answer questions, repeating his fears for safety of him and his family. 

· He was ordered confined until he testified. The Court also specified that the civil contempt sanction would interrupt the criminal sentence he was still serving

· Simkin applied multiple times for termination of the civil contempt sanction, arguing that it had become punitive. He argued that he feared for himself and his family, and also had a religious basis for it based on "Jewish law and liturgy.” His applications were all denied and he appealed

· On appeal, the issue was at what point, if ever, during the maximum eighteen‑month period in which a recalcitrant grand jury witness may be incarcerated for civil contempt, 28 U.S.C. § 1826 (1976), the witness should be released because the contempt sanction has lost all coercive effect
Held:

· The matter was remanded to the district court for determination whether, under all circumstances, contemnor had shown that there was no realistic possibility that his continued confinement would have coercive effect upon him, as opposed to serving merely as warning to others who might be tempted to violate their testimonial obligations.

Civil contempt sanctions are coercive devices
· A civil contempt sanction is a coercive device, imposed to secure compliance with a court order, When it becomes obvious that sanctions are not going to compel compliance, they lose their remedial characteristics and take on more of the nature of punishment
Due process requires a contemnor to be released if the confinement has lost its coercive effect
· At some point in what otherwise would be an indefinite period of confinement due process considerations oblige a court to release a contemnor from civil contempt if the contemnor has then shown that there is no substantial likelihood that continued confinement will accomplish its coercive purpose
· However, in the absence of unusual circumstances, a reviewing court should be reluctant to conclude, as a matter of due process, that a civil contempt sanction has lost its coercive impact at some point prior to the eighteen‑month period prescribed as a maximum by Congress.
The judge has broad discretion to decide if it has lost coercive effect
· There is a broad discretion in the district courts to determine that a civil contempt sanction has lost its coercive effect upon a particular contemnor at some point short of eighteen months.  The judge need not accept as conclusive a contemnor's avowed intention never to testify.  
· What is required of the judge is a conscientious effort to determine whether there remains a realistic possibility that continued confinement might cause the contemnor to testify.   The burden is properly placed on the contemnor to demonstrate that no such realistic possibility exists.
· There must be an individualized decision, rather than application of a policy that the maximum eighteen‑month term must be served by all recalcitrant witnesses.  If a judge orders continued confinement without regard to its coercive effect upon the contemnor or as a warning to others who might be tempted to violate their testimonial obligations, he has converted the civil remedy into a criminal penalty.

· If the judge is so persuaded, the civil contempt remedy should be ended. However, the criminal contempt sanction is available as against the contemnor

The judge’s decision is unreviewable
· Since a prediction is involved and since that prediction concerns such uncertain matters as the likely effect of continued confinement upon a particular individual, a district judge has virtually unreviewable discretion both as to the procedure he will use to reach his conclusion, and as to the merits of his conclusion.   
On the facts
· The record left the Appeals Court in considerable doubt as to whether an individualized decision was made in this case. Hence, it was remanded to the lower court for consideration.
United States v. Remini, 967 F.2d 754 (2d Cir. 1992) 

Facts:

· Remini refused to testify at the trial of Thomas Gambino

· Even after the court had immunized Remini pursuant to 18 U.S.C. § 6002 and directed him to answer questions, he refused to testify, asserting that he wished to litigate his opposition to the subpoena on appeal.
· Remini persisted in refusing and the court ordered him confined for civil contempt. He  was released from custody after the government rested its case in the Gambino trial, which ultimately resulted in an acquittal.
· Remini was subsequently indicted. He argued that he had acted on advice of counsel and, that he received inadequate immunity at the Gambino trial and that illegal electronic surveillance had led to his subpoena.
Held:

· Advice of counsel is not a defense to the act of contempt, although it may be considered in mitigation of punishment.
· Criminal contempt requires a specific intent to consciously disregard an order of the court

· Permitting the jury to consider the defense to contempt urged by Remini (i.e. reliance on counsel’s advice) would encourage resistance to court orders, thereby delaying and sometimes denying altogether the fair and orderly administration of the law
Perjury and Related Offenses: 

Title 18, United States Code, Section 1001, 1503, 1623

S.1001

· Statements or Entries Generally: anyone who knowingly and wilfully falsifies, conceals, or covers up a material fact, makes any materially false, ficticious, or fraudulent statement, or makes or uses any false writing knowing it to contain materially false statements, may be fined or imprisoned up to five years or both.
S.1503

· Threatening, with intent to intimidate, a juror or officer of court, punishable by up to 10 years. 

· For attempted murder or a Class A or B felony, up to 20 years

S.1623
· Whoever under oath before any court or grand jury, knowingly makes any false material declaration or makes or uses any other information, knowing the same to contain any false material declaration, shall be fined under this title or imprisoned not more than five years, or both.
· Applies also to acts committed outside USA

· If two or more declarations are made, need not specify which is false if they are irreconcilably contradictory

· It is sufficient to establish that the defendant while under oath made irreconcilably contradictory declarations material to the point in question

Bronston v. United States, 409 U.S. 352 (1973) 

Significance:

· The general federal perjury statute does not reach a witness' literally true, but unreponsive answer, even if the witness intends to mislead his questioner by the answer and even if the answer, be it phrased in the negative or in the affirmative, is arguably 'false by negative implication.
Facts:

· During a bankruptcy hearing, petitioner was asked whether he had ever held any personal accounts in Swiss banks. 
· Petitioner replied under oath with an unresponsive and arguably misleading answer that the company of which he was an officer had held an account there. He did not answer if he himself did have an account. 

· For this answer, petitioner was convicted for perjury 
Held:

· This was insufficient to constitute perjury

Tools of cross-examination should be used to clarify vague answers
· Congress did not intend to cure testimonial mishap that could readily have been solved by counsel being alert to the incongruity of petitioner's unresponsive answer.  Under the pressures and tensions of interrogation, it is not uncommon for the most earnest witnesses to give answers that are not entirely responsive.
· It is the responsibility of the laywer to probe and recognize the evasion through using  the tools of adversary examination
A jury should not speculate whether an unresponsive answer flowed from a perjurious intent
· A jury should not be permitted to engage in conjecture whether an unresponsive answer, true and complete on its face, was intended to mislead or divert the examiner; the state of mind of the witness is relevant only to the extent that it bears on whether 'he does not believe (his answer) to be true.'  Witnesses would be unsure of the extent of their responsibility for the misunderstandings and inadequacies of examiners, and might well fear having that responsibility tested by a jury under the vague rubric of 'intent to mislead' or 'perjury by implication.'
A prosecution for perjury is not the sole, or even the primary, safeguard against errant testimony 

· Instead, questioner's being aware of the unresponsiveness of the relevant should alert counsel to press on for the information he desires
Immunity:

Title 18, United States Code, Sections 6001-6003

S.6002 – Immunity Generally

· When a witness refuses to testify on the basis of privilege against self-incrimination, the person presiding over the proceeding can order (under S.6003) the witness to testify, but the information compelled cannot be used against the witness in a criminal case, except for perjury, etc.
S.6003 – Court and Grand Jury Proceedings

· The court shall issue…upon the request of the United States attorney…an order requiring such individual to give testimony or provide other information which he refuses to give or provide on the basis of his privilege against self-incrimination
· A US Attorney may request such an order (with approval of AG, DAG, Assoc AG, Asst AG, Dy Asst AG) if:

· the testimony or other information from such individual may be necessary to the public interest;  and
· such individual has refused or is likely to refuse to testify or provide other information on the basis of his privilege against self-incrimination.
Kastigar v. United States, 406 U.S. 441 (1972)

Facts:

· The Petitioners were subpoenaed to appear before a federal grand jury. Prior to that, the Government applied for an order directing petitioners to answer questions and produce evidence before the grand jury under a grant of immunity conferred pursuant to 18 U.S.C. ss 6002, 6003.  
· Petitioners opposed issuance of the order, contending primarily that the scope of the immunity provided by the statute was not coextensive with the scope of the privilege against self‑incrimination, and therefore was not sufficient to supplant the privilege and compel their testimony. 
· They refused to answer questions before the grand jury and were found in contempt

· The issue is whether the United States Government may compel testimony from an unwilling witness, who invokes the Fifth Amendment privilege against compulsory self‑incrimination, by conferring on the witness immunity from use of the compelled testimony in subsequent criminal proceedings, as well as immunity from use of evidence derived from the testimony.
Held:

· The Court could lawfully compel their testimony

The power to compel is necessary
· There is broad power to compel residents to testify in court or before grand juries or agencies, as such testimony constitutes one of the Government's primary sources of information.'

· But it is not absolute. One exception is the 5th Amendment privilege against self-incrimination

Immunity statutes are compatible with the 5th Amendment
· Immunity statutes seek a rational accommodation between the imperatives of the privilege and the legitimate demands of government to compel citizens to testify.  The existence of these statutes reflects the importance of testimony, and the fact that many offenses are of such a character that the only persons capable of giving useful testimony are those implicated in the crime.  
Is the immunity statute co-extensive with the scope of the 5th Amendment?
· Petitioners argued: transactional immunity must be granted in order for it to be co-extensive

· Court: rejected this argument. The statute's explicit proscription of the use in any criminal case of  'testimony or other information compelled under the order is consonant with Fifth Amendment standards.  
· Such immunity from use and derivative use is coextensive with the scope of the privilege against self‑incrimination, and therefore is sufficient to compel testimony over a claim of the privilege.  
· While a grant of immunity must afford protection commensurate with that afforded by the privilege, it need not be broader.  
· Transactional immunity, which accords full immunity from prosecution for the offense to which the compelled testimony relates, affords the witness considerably broader protection than does the Fifth Amendment privilege.  
· Its sole concern is to afford protection against being 'forced to give testimony leading to the infliction of 'penalties affixed to . . . criminal acts." 
· Immunity from the use of compelled testimony, as well as evidence derived directly and indirectly therefrom, affords this protection. It prohibits the prosecutorial authorities from using the compelled testimony in any respect, and it therefore insures that the testimony cannot lead to the infliction of criminal penalties on the witness.

To prosecute a defendant who has testified under immunity, the Prosecution must show that the information used was not derived from the testimony
· If person is accorded this immunity under 18 U.S.C. s 6002, and is subsequently prosecuted, the Prosecution must show that the information used was not derived from the testimony
· Once a defendant demonstrates that he has testified under a state grant of immunity under 18 U.S.C. s 6002, to matters related to the federal prosecution, the federal authorities have the burden of showing that their evidence is not tainted by establishing that they had an independent, legitimate source for the disputed evidence. 

· This burden of proof is not limited to a negation of taint; rather, it imposes on the prosecution the affirmative duty to prove that the evidence it proposes to use is derived from a legitimate source wholly independent of the compelled testimony.
· This affords the same protection by assuring that the compelled testimony can in no way lead to the infliction of criminal penalties.  The statute, like the Fifth Amendment, grants neither pardon nor amnesty.  Both the statute and the Fifth Amendment allow the government to prosecute using evidence from legitimate independent sources.
Douglas J, dissenting
· Justice William O. Douglas dissented because he believed that if transactional immunity was absent, the grant of immunity was not sufficient under the constitution to compel witness’ testimony. An immunity grant is only adequate if it operates as a complete pardon for the offense.

Fisher v. United States, 425 U.S. 391 (1976)

Significance:

· The Fifth Amendment of the Constitution does not protect a general right of privacy, but only the right to give testimony against oneself that may be incriminating. Because the documents in this case could have been obtained through normal process in the hands of the client, the fact that they were turned over to the attorney is inconsequential. The attorney client privilege, as a result, does not apply.

Facts:

· Taxpayers received documents from their accountants used in the preparation of their tax returns. They then passed these documents on to their attorneys, whom they had retained to represent them in conjunction with investigations going on against them. 
· In each case, the lawyer declined to comply with the summons directing production of the documents, and enforcement actions were commenced by the Government
· The issue concerned the extent to which an attorney who has received documents from a client facing potential civil or criminal liability must produce the documents after receiving a subpoena requesting those documents. 
Held:

· The documents were not privileged either in the hands of the lawyers or of their clients

The 5th Amendment prohibits compulsion of self-incrimination
· The Fifth Amendment is limited to prohibiting the use of "physical or moral compulsion" exerted on the person asserting the privilege
· The Amendment protects a person from being compelled to be a witness against himself. Here, the taxpayers retained any privilege they ever had not to be compelled to testify against themselves and not to be compelled themselves to produce private papers in their possession. This personal privilege was in no way decreased by the transfer. It is simply that by reason of the transfer of the documents to the attorneys, those papers may be subpoenaed without compulsion on the taxpayer. The protection of the Fifth Amendment is therefore not available. "A party is privileged from producing evidence but not from its production
· The 5th Amendment is not violated by enforcement of the summonses because enforcement against a taxpayer's lawyer would not "compel" the taxpayer to do anything and certainly would not compel him to be a "witness" against himself. 
· Couch v US: held that the Fifth Amendment rights of a taxpayer were not violated by the enforcement of a documentary summons directed to her accountant and requiring production of the taxpayer's own records in the possession of the accountant
Not every invasion of privacy is a violation of the 5th Amendment
· The 5th Circuit held that the client had a reasonable expectation of privacy for the records in the hands of the attorney and therefore did not forfeit his Fifth Amendment privilege with respect to the records by transferring them in order to obtain legal advice
· The Supreme Court rejected this: under appropriate safeguards private incriminating statements of an accused may be overheard and used in evidence, if they are not compelled at the time they were uttered, and that disclosure of private information may be compelled if immunity removes the risk of incrimination
· The Fifth Amendment protects against "compelled self‑incrimination, not (the disclosure of) private information.
Boyd Overruled
· In Boyd, it was suggested that a person may not be forced to produce his private papers
· The Court noted that Boyd has not withstood the test of time. The Fifth Amendment does not independently proscribe the compelled production of every sort of incriminating evidence but applies only when the accused is compelled to make a Testimonial Communication that is incriminating.
· Pre‑existing documents which could have been obtained by court process from the client when he was in possession may also be obtained from the attorney by similar process following transfer by the client in order to obtain more informed legal advice
· It is doubtful that implicitly admitting the existence and possession of the papers rises to the level of testimony within the protection of the Fifth Amendment. The papers belong to the accountant, were prepared by him, and are the kind usually prepared by an accountant working on the tax returns of his client
· As for the possibility that responding to the subpoena would authenticate  the workpapers, production would express nothing more than the tax payer's belief that the papers are those described in the subpoena

United States v. Doe, 465 U.S. 605 (1984)

Facts:

· During a federal grand jury investigation of corruption in the awarding of county and municipal contracts, subpoenas were served on respondent owner of sole proprietorships demanding production of certain business records of several of his companies.   
· Respondent filed a motion in Federal District Court seeking to quash the subpoenas
· The Court granted his motion except with respect to those documents and records required by law to be kept or disclosed to a public agency. In reaching its decision, the District Court noted that the Government had conceded that the materials sought in the subpoena were or might be incriminating, and that the act of production would compel respondent to "admit that the records exist, that they are in his possession, and that they are authentic."
· The issue was whether, and to what extent, the Fifth Amendment privilege against compelled self-incrimination applies to the business records of a sole proprietorship.
Held:

· The contents of the subpoenaed documents were privileged under the Fifth Amendment.   However, the act of producing the documents at issue in this case is privileged and cannot be compelled without a statutory grant of use immunity pursuant to 18 U.S.C. §§ 6002 and 6003.
The 5th Amendment only protects from compelled self-incrimination
· The Fifth Amendment protects the person asserting the privilege only from compelled self‑incrimination.  
· Where the preparation of business records is voluntary, no compulsion is present.  
· A subpoena that demands production of documents does not compel oral testimony; nor would it ordinarily compel the taxpayer to restate, repeat, or affirm the truth of the contents of the documents sought.

· The Fifth Amendment would not be violated by the fact alone that the papers on their face might incriminate the taxpayer, for the privilege protects a person only against being incriminated by his own compelled testimonial communications
· The documents were not prepared involuntarily. Neither would the subpoena force him to restate, repeat, or affirm the truth of their contents. The fact that the records are in respondent's possession is irrelevant to the determination of whether the creation of the records was compelled. Therefore, the contents of those records are not privileged
However, the act of production may have a testimonial effect
· A government subpoena compels the holder of the document to perform an act that may have testimonial aspects and an incriminating effect.   
· This is because compliance with the subpoena tacitly concedes the existence of the papers demanded and their possession or control by the taxpayer.  It also would indicate the taxpayer's belief that the papers are those described in the subpoena
· The Government did state several times before the District Court that it would not use respondent's act of production against him in any way. But counsel for the Government never made a statutory request to the District Court to grant respondent use immunity under 6002 or 6003, where the courts would impose a requirement on the Government not to use the incriminatory aspects of the act of production against the person claiming the privilege even though the statutory procedures have not been followed.

· The Court thus remanded this case. If, on remand, the appropriate official concludes that it is desirable to compel respondent to produce his business records, the statutory procedure for requesting use immunity will be available.
United States v. Hubbell, 530 U.S. 27 (2000)

Facts:

· As part of a plea agreement, respondent promised to provide the Independent Counsel investigating matters relating to the Whitewater Development Corporation with information relevant to his investigation. 
· Subsequently, the Independent Counsel served respondent with a subpoena calling for the production of 11 categories of documents before a grand jury in Little Rock, Arkansas.   
· Respondent appeared before that jury, invoked his Fifth Amendment privilege against self‑incrimination, and refused to state whether he had the documents.   
· The prosecutor then produced an order obtained pursuant to 18 U.S.C. § 6003(a) directing respondent to respond to the subpoena and granting him immunity to the extent allowed by law.   
· Respondent produced 13,120 pages of documents and testified that those were all of the responsive documents in his control.   
· The Independent Counsel used the documents' contents in an investigation that led to this indictment of respondent on tax and fraud charges.   
· The District Court dismissed the indictment on the ground that the Independent Counsel's use of the subpoenaed documents violated 18 U.S.C. § 6002‑‑which provides for use and derivative‑use immunity‑‑because all of the evidence he would offer against respondent at trial derived either directly or indirectly from the testimonial aspects of respondent's immunized act of producing the documents.   
· In vacating and remanding, the Court of Appeals directed the District Court to determine the extent and detail of the Government's knowledge of respondent's financial affairs on the day the subpoena issued.   
· If the Government could not demonstrate with reasonable particularity a prior awareness that the documents sought existed and were in respondent's possession, the indictment was tainted.   
· Acknowledging that he could not satisfy the reasonable particularity standard, the Independent Counsel entered into a conditional plea agreement providing for dismissal of the indictment unless this Court's disposition of the case makes it reasonably likely that respondent's immunity would not pose a significant bar to his prosecution.   Because the agreement also provides for the entry of a guilty plea and a sentence should this Court reverse, the case is not moot.

Held:
· The indictment had to be dismissed

The scope of the 5th Amendment
· The Fifth Amendment protects a person from being "compelled in any criminal case to be a witness against himself." 

· The word "witness" limits the relevant category of compelled incriminating communications to those that are "testimonial." 

· In addition, a person such as respondent may be required to produce specific documents containing incriminating assertions of fact or belief because the creation of those documents was not "compelled" within the meaning of the privilege. 

· However, the act of producing subpoenaed documents may have a compelled testimonial aspect. That act, as well as a custodian's compelled testimony about whether he has produced everything demanded, may certainly communicate information about the documents' existence, custody, and authenticity. It is also well settled that compelled testimony communicating information that may lead to incriminating evidence is privileged even if the information itself is not inculpatory.
There was a “testimonial” aspect to Hubbell’s production of the documents
· The Government argued: the communicative aspect of respondent's act of producing ordinary business records is insufficiently "testimonial" to support a claim of privilege because the existence and possession of such records by any businessman is a "foregone conclusion
· Court rejected it: It was unquestionably necessary for respondent to make extensive use of "the contents of his own mind" in identifying the hundreds of documents responsive to the requests in the subpoena.   
· The assembly of those documents was like telling an inquisitor the combination to a wall safe, not like being forced to surrender the key to a strongbox.  
· The 5th Amendment protects the target of a grand jury investigation from being compelled to answer questions designed to elicit information about the existence of sources of potentially incriminating evidence.   That constitutional privilege has the same application to the testimonial aspect of a response to a subpoena seeking discovery of those sources.   
Fisher Distinguished

· While in Fisher the Government already knew that the documents were in the attorneys' possession and could independently confirm their existence and authenticity through the accountants who created them, here the Government has not shown that it had any prior knowledge of either the existence or the whereabouts of the 13,120 pages of documents ultimately produced by respondent.   
· The Government cannot cure this deficiency through the overbroad argument that a businessman such as respondent will always possess general business and tax records that fall within the broad categories described in this subpoena.
The indictment can stand only if the Government proves it independently acquired the evidence
· The indictment cannot stand unless the Government proves that the evidence it used in obtaining the indictment and proposed to use at trial was derived from legitimate sources "wholly independent" of the testimonial aspect of respondent's immunized conduct in assembling and producing the documents described in the subpoena.   
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Investigative Techniques (II): Contacts With Persons Represented By Counsel

ABA Model Code of Professional Conduct
Transactions With Persons Other Than Clients

Rule 4.2 Communication With Person Represented By Counsel

· In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

ABA Model Code of Professional Responsibility (No longer in force. Superseded by The ABA Model Rules of Professional Conduct, Above)

DR 7-104 -Communicating With One of Adverse Interest 

(A) -During the course of his representation of a client a lawyer shall not: 

(1) -Communicate or cause another to communicate on the subject of the representation with a party he knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing such other party or is authorized by law to do so. 

(2) -Give advice to a person who is not represented by a lawyer, other than the advice to secure counsel, if the interests of such person are or have a reasonable possibility of being in conflict with the interests of his client.

United States v. Hammad, 858 F.2d 834 (2d Cir. 1988)

Significance:

· The use of informants is generally within ethical bounds. However, in this case, the use of an alter ego and sham subpoena went too far, and were not “authorized by law.” The Rule applies to acts that are not legitimate investigative techniques.  

Facts:

· A prosecutor directed an informant to speak with, and record the statements of, Taiseer Hammad, the target of an investigation whom the prosecutor knew to be represented by counsel. 
· After Hammad was indicted, he asked the district court to suppress the recordings of his statements to the informant on the ground that they were the product of the prosecutor's violation of the no-contact rule. 
· The Government argued that DR 7‑104(A)(1) was irrelevant to criminal investigations. Alternatively, it claimed the rule did not apply to pre-indictment investigations 

· The issue was: to what extent does DR 7‑ 104(A)(1) restrict the use of informants by government prosecutors prior to indictment, but after a suspect has retained counsel in connection with the subject matter of a criminal investigation?

Held:

· The suppression by the District Court was inappropriate, because there was uncertainty in the law in this area, and it would be unfair to penalize the Government’s case because of this

· The disciplinary rule prohibiting contact with represented parties applies to the investigatory stage of a criminal prosecution.
The rule is not tied to the moment of indictment
· The timing of an indictment's return lies substantially within the control of the prosecutor.   Therefore, were we to construe the rule as dependent upon indictment, a government attorney could manipulate grand jury proceedings to avoid its encumbrances.
The Prosecutor here was not “authorized by law” to issue a sham subpoena
· A prosecutor is "authorized by law" to employ legitimate investigative techniques in conducting or supervising criminal investigations, and the use of informants to gather evidence against a suspect will frequently fall within the ambit of such authorization.
· However, a government prosecutor may overstep the already broad powers of his office, and in so doing, violate the ethical precepts of DR 7‑ 104(A)(1). 

· In the present case, the prosecutor issued a sham subpoena for the informant, to create a pretense that might help the informant elicit admissions from a represented suspect.   The use of the technique under the circumstances of this case contributed to the informant's becoming that alter ego of the prosecutor.   
· Consequently, the informant was engaging in communications proscribed by DR
A case-by-case basis will be used
· The Court declined to list all possible situations that may violate DR 7‑104(A)(1).   This delineation is best accomplished by case‑by‑case adjudication, particularly when ethical standards are involved.
The evidence would not be suppressed
· The government should not have its case prejudiced by suppression of its evidence because the law was previously unsettled in this area. Therefore, in light of the prior uncertainty regarding the reach of DR 7‑104(A)(1), an exclusionary remedy is inappropriate in this case.

· Accordingly, the district court abused its discretion in suppressing the recordings and videotapes, and its decision is reversed.


United States v. Ryans, 903 F.2d 731 (10th Cir. 1990)

Facts:

· In an antitrust investigation, one Hughen agreed to cooperate with the investigators by being a confidential informant. He was issued a grand jury subpoena, much like those issued to each of the investigation targets, to conceal his newfound loyalty
· Hughen proceeded to make contact with the Defendant (Ryans), and some recordings of conversations were made. 

· The Defendant moved to suppress evidence of two tape recordings of conversations with a confidential informant which were made after defendant was represented by counsel.   
· The issue is whether the government's use of an informant to initiate and record conversations with a suspect prior to indictment, but after the suspect has retained counsel in connection with the subject matter of the criminal investigation, violates Disciplinary Rule 7‑ 104(A)(1) of the Code of Professional Responsibility
· The Government argued that the disciplinary rule is not intended to prohibit investigative contact with a person‑‑even if represented by counsel‑‑ prior to the accusatory phase of the criminal process.   By analogy to the Sixth Amendment, the government argues that the rule should not attach until adversary proceedings have commenced.
· The Defendant argued that Hammad should apply here.
Held:

· DR 7‑104(A)(1)'s proscriptions do not attach during the investigative process before the initiation of criminal proceedings.   

· On these facts, we hold that the adversarial process had not yet begun. Although Ryans had been targeted for investigation and had been served with a grand jury subpoena =, he had not been charged, arrested or indicted
Hammad Distinguished: the rule contemplates an adversarial relationship
· The Court first noted that the Appellate Courts around the Country have not agreed on the applicability of the rule

· The Court then disagreed with the 2nd Circuit in Hammad
· The rule appears to contemplate an adversarial relationship between litigants, whether in a criminal or a civil setting. This interpretation is consistent with the policies underlying the disciplinary rule and the ethical canon from which it derives.   
· The contours of the "subject matter of the representation" are uncertain during the investigative stage of the case, and therefore less susceptible to the damage of "artful" legal questions which the disciplinary rule is designed in part to avoid
· The rule requires that the lawyer respect an adverse party's choice to be represented by skilled counsel. The rule appears to be intended "to protect a defendant from the danger of being 'tricked' into giving his case away by opposing counsel's artfully crafted questions." Logically, these concerns are implicated after the parties are in an adversarial relationship
There are strong policies against taking a broad reading of DR7-104
· During the investigative stage of a criminal proceeding, counterveiling policies militate against a broad reading of DR 7‑104(A)(1). DR 7‑104(A)(1) was not intended to preclude undercover investigations of unindicted suspects merely because they have retained counsel.   

· Such a principle would simply enable criminal suspects, by retaining counsel, to hamper the government's conduct of legitimate investigations. 
Court frowned on the Prosecution’s conduct
· The amicus argued that remedial action is warranted in this case because the prosecutor permitted Hughen to systematically invade Ryans' attorney‑client relationship 

· The Court agreed that this was troubling and did not commend the government's conduct. However, they did not believe that the disciplinary rule should apply in these circumstances.   

· The perceived threat to the integrity of the attorney‑client relationship is outweighed here by the government's interest in effective law enforcement.


In re Amgen, Inc., 2011 WL 2442047 (E.D.N.Y. Apr. 6, 2011) [excerpts] Title 28, United States Code

Facts:

· The Government was conducting an investigation into Amgen. To that end, it interviewed several current and former Amgen employees. Although the government had previously solicited the assistance of Amgen's counsel in arranging the interviews of Amgen's employees, the government did not do so with respect to the interviews at issue here. 

· When Amgen protested, the government expressed its intention to "continue to contact current Amgen employees whom it did not know to be represented" by counsel.
· Amgen sought a protective order against the federal government. Amgen urged the Court to impose prophylactic measures to ensure that future contacts between the government and Amgen employees will conform to the requirements of Rule 4.2.
· Amgen wanted a Court order to compel the Government to coordinate with Amgen's counsel any contact with current Amgen employees;" and to impose two additional conditions 

· "[t]he government shall not inquire or discuss any communications protected by the attorney-client or work product privilege;" and 

· "[t]he government shall abide by the New York Rules of Professional Conduct
Held:

· Judge Orenstein recommended that the court dismiss the motion on the ground that it lacks authority either to act on the motion or to grant the requested relief. 

· Alternatively, in the event the court concludes that it has sufficient authority to address the merits, he recommended that the court deny the motion both because the record does not demonstrate that any attorney has violated the applicable rule and because any violation, if shown, does not warrant the relief Amgen seeks.
The Court has no authority over the conduct of attorneys
· Even if government attorneys violated the no-contact rule, this alone would not warrant judicial intervention. 

· This court has no mandate to supervise NY’s attorneys’ compliance with the state's rules of professional responsibility; that is a matter for state disciplinary authorities. 

· The Court also lacks a general supervisory authority over the conduct of attorneys admitted to NY: such enforcement is delegated under the rules of this court to the court's Committee on Grievance
· Moreover, as a matter of separation of powers, this court has no general mandate to supervise the extra-judicial conduct of federal prosecutors in this district
· Amgen’s request runs completely against Williams, in which the Court held that it had no supervisory authority over grand juries because they belonged to separate branches altogether. 

Amgen and the US are not “party” to the same matters
· New York's no-contact rule regulates the communications a lawyer may have with a "party" she knows to be represented by "another lawyer in the matter 

· Accordingly, even if the instant action is properly before the court, Amgen cannot obtain relief unless it shows that it is a "party" to the same "matter" as the government.
· However, a subject or target of a grand jury investigation is not, by virtue of that status, a "party" to a "matter" within the meaning of the no-contact rule

· The holding and reasoning in Simels preclude a finding that Amgen is a party to the grand jury's investigation for purposes of Rule 4.2: there are no "parties" to a grand jury investigation because it is an inquisition, not an adversarial proceeding.
· Simels and Chan thus demonstrate that, notwithstanding the broad reading of "party" and "matter" that the Hammad court assumed without discussion, New York's version of the no-contact rule does not prohibit a prosecutor from communicating directly with an investigative subject prior to the beginning of an adversary court proceeding.
· The subject or target of a grand jury proceeding is not in any meaningful sense a "party" to that proceeding: 
· he has no right to be heard, 

· he has no right to be present (except as a witness while testifying), 

· he has no right to obtain access to evidence provided by others or learn of the results of the investigation,

· the target of a grand jury investigation has no right to know of its existence; to the contrary, the investigation is meant to proceed entirely in secret.

A grand jury does not mean there is something adversarial about it
· The pendency of a grand jury investigation, without more, does not in any way suggest that the government views Amgen as an adversary: "the grand jury 'can investigate merely on suspicion that the law is being violated, or even just because it wants assurance that it is not
Are the government’s investigative acts “authorized by law?”
· “Law” has not been defined. 

· The government cited various statutes, arguing that the authorities they cite empower federal prosecutors, working in conjunction with investigative grand juries, to exercise "broad discretion to enforce the Nation's criminal laws
· The Court rejected this: The authorities the government cites are so non-specific that they "authorize" virtually everything or virtually nothing.
· However, the Court still held that the government’s acts were “authorized by law”:
· the part of Hammad that found the prosecutor's communication with a represented target to be authorized by law continues to be good law in this circuit, even after passage of the McDade Act
· the meaning of "authorized by law" itself has changed over time in a way that lends renewed force to Hammad. In 2002, the American Bar Association amended the official commentary to its version of the no-contact rule to include the following: "Communications authorized by law may also include investigative activities of lawyers representing governmental entities, directly or through investigative agents, prior to the commencement of criminal or civil enforcement proceedings." Although NY did not incorporate such a rule, it does not mean that New York has authoritatively foreclosed such an interpretation, and it is open to the Court to adopt it.
Section 530B (Citizens Protection Act of 1998): Ethical Standards for Attorneys of the Government

· (a) An attorney for the Government shall be subject to State laws and rules, and local Federal court rules, governing attorneys in each State where such attorney engages in that attorney's duties, to the same extent and in the same manner as other attorneys in that State.
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The RICO Statutes 

Title 18, United States Code, Sections 1959-1964

· Sec. 1959: Violent Crimes in Aid of Racketeering Activity: lists the fines/terms of imprisonment for murder, kidnapping, maiming, assault, threats, attempt/conspiracy to murder/kidnap, or attempt/conspiracy to maim/assault.

· Sec. 1960: Whoever knowingly conducts, controls, manages, supervises, directs, or owns all or part of an unlicensed money transmitting business: punishable by fines, imprisonment.

· Sec. 1961: Definitions: i.e., “racketeering activity.” "pattern of racketeering activity" requires at least two acts of racketeering activity, within ten years (excluding any period of imprisonment) after the commission of a prior act of racketeering activity;
· Sec. 1962: Prohibited Activities: unlawful to use any money gained from racketeering or collection of unlawful debt in activities affecting interstate commerce.

· Sec. 1963: Criminal Penalties: fines, imprisonment, and forfeiture, for violations of 1962. All right, title, and interest in property described in subsection (a) vests in the United States upon the commission of the act giving rise to forfeiture under this section.  Any such property that is subsequently transferred to a person other than the defendant may be the subject of a special verdict of forfeiture and thereafter shall be ordered forfeited to the United States unless transferee is a bona fide purchaser for value without notice
· Sec. 1964: Civil Remedies: DCs have jurisdiction to prevent/restrain violations of 1962 by appropriate orders.


United States v. Turkette, 452 U.S. 576 (1981)

Facts:

· Under 18 U.S.C. § 1962(c), which is part of RICO, it is unlawful for “any person employed by or associated with any enterprise…” engaged in racketeering or collection of unlawful debt

· "Enterprise" is defined in 18 U.S.C. § 1961(4) as including "any individual, partnership, corporation, association, or other legal entity, and any union or group of individuals associated in fact although not a legal entity."   

· An indictment charged respondent and others with, inter alia, a conspiracy to violate § 1962(c). The indictment described the enterprise in question as a group of individuals associated in fact for the purpose of engaging in certain specified criminal activities.

· The Respondent was the alleged leaders of this criminal organization through which he orchestrated and participated in the commission of the various crimes. He argued that since his enterprise was engaged in only illegal acts, it was not caught by RICO which was concerned with legal enterprises.
· The Court of Appeals for the First Circuit held that Congress did not intend to include within the definition of "enterprise" those organizations which are exclusively criminal.

· The question in this case is whether the term "enterprise" as used in RICO encompasses both legitimate and illegitimate enterprises 
Held:

· The term "enterprise" as used in RICO encompasses both legitimate and illegitimate enterprises
Interpretation of “enterprise”
· On its face, the definition appears to include both legitimate and illegitimate enterprises within its scope. Had Congress not intended to reach criminal associations, it could easily inserted a single word, "legitimate." But it did not
S.1961(4) covers 2 categories of associations
· Section 1961(4) describes two categories of associations that come within the purview of the "enterprise" definition.
· Organizations such as corporations and partnerships, and other "legal entities."   
· "Any union or group of individuals associated in fact although not a legal entity."
· Each category describes a separate type of enterprise to be covered by the statute‑‑those that are recognized as legal entities and those that are not.   
Under RICO, need to prove: (i) existence of an enterprise, and (ii) pattern of racketeering
· In order to secure a conviction under RICO, the Government must prove both the existence of an "enterprise" and the connected "pattern of racketeering activity."   

· The enterprise is an entity. In this case, it is a group of persons associated together for a common purpose of engaging in a course of conduct.   
· The pattern of racketeering activity is a series of criminal acts as defined by the statute
· Proof of one does not necessarily establish the other. The "enterprise" is not the "pattern of racketeering activity";  it is an entity separate and apart from the pattern of activity in which it engages. The existence of an enterprise at all times remains a separate element which must be proved by the Government.
The untenable effect of limiting RICO to legal enterprises
· Whole areas of organized criminal activity would be placed beyond the substantive reach of the enactment. For example, associations of persons engaged solely in "loan sharking, the theft and fencing of property, the importation and distribution of narcotics and other dangerous drugs," would be immune from prosecution under RICO so long as the association did not deviate from the criminal path. Yet these are among the very crimes that Congress specifically found to be typical of the crimes committed by persons involved in organized crime, and as a major source of revenue and power for such organizations

H.J., Inc., v. Northwestern Bell Telephone Co., 492 U.S. 229 (1989) 

Significance:

· Under S.1961(5), two acts is the minimum, but it may not be sufficient

· To prove a pattern of racketeering activity a plaintiff or prosecutor must show that the racketeering predicates are related, and that they amount to or pose a threat of continued criminal activity. Criminal conduct forms a pattern if it embraces criminal acts that have the same or similar purposes, results, participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characteristics and are not isolated events
· To show “continued” criminal activity: can show that related predicates themselves involve a distinct threat of long‑term racketeering activity
Facts:

· Customers of the telephone company brought a class action, alleging that company gave members of the Minnesota Public Utilities Commission numerous bribes with the objective of causing the commissioners to approve unfair and unreasonable rates.   
· Plaintiffs sought an injunction and triple damages under the civil liability provisions of the Racketeer Influenced and Corrupt Organizations Act.
· They raised four separate claims under §§ 1962(a), (b), (c), and (d), based on factual allegations that, between 1980 and 1986, Northwestern Bell made various cash and in-kind payments to MPUC members, and thereby influenced them to approve rates for the company in excess of a fair and reasonable amount. 
· The District Court dismissed the complaint, on the ground that each of the fraudulent acts alleged was "committed in furtherance of a single scheme to influence MPUC commissioners," rather than multiple illegal schemes. 
· The Court of Appeals affirmed, confirming that under its precedent, a single scheme is insufficient to establish a pattern of racketeering activity.
· The issue before the Sup Court was on what kind of pattern of racketeering activity was required.

Held:

· In order to prove a pattern of racketeering activity, a plaintiff or prosecutor must show at least two racketeering predicates that are related and that amount to, or threaten the likelihood of, continued criminal activity. 
· Proof of neither relationship nor continuity requires a showing that the racketeering predicates were committed in furtherance of multiple criminal schemes.
Two acts is the minimum, but it may not be sufficient
· While two acts are necessary, they may not be sufficient

· Section 1961(5) concerns only the minimum number of predicates necessary to establish a pattern; and it assumes that there is something to a RICO pattern beyond simply the number of predicate acts involved.   

“Pattern”: Must prove racketeering predicates are related, and that they amount to or pose a threat of continued criminal activity
· "Pattern" requires more than just a multiplicity of racketeering predicates.   

· The mere fact that there are a number of predicates is no guarantee that they fall into any arrangement or order. It is not the number of predicates but the relationship that they bear to each other or to some external organizing principle that renders them "ordered" or "arranged."
· Criminal conduct forms a pattern if it embraces criminal acts that have the same or similar purposes, results, participants, victims, or methods of commission, or otherwise are interrelated by distinguishing characteristics and are not isolated events
· In sum, to prove a pattern of racketeering activity a plaintiff or prosecutor must show that the racketeering predicates are related, and that they amount to or pose a threat of continued criminal activity.

· Although proof that a RICO defendant has been involved in multiple criminal schemes would certainly be highly relevant to the inquiry into the continuity of the defendant's racketeering activity, it is implausible to suppose that Congress thought continuity might be shown only by proof of multiple schemes
· What a plaintiff or prosecutor must prove is continuity of racketeering activity, or its threat, simpliciter.
Proving Continuity

· "Continuity" is both a closed‑ and open‑ended concept, referring either to a closed period of repeated conduct, or to past conduct that by its nature projects into the future with a threat of repetition

· Need to prove a series of related predicates extending over a substantial period of time.   Predicate acts extending over a few weeks or months and threatening no future criminal conduct do not satisfy this requirement: Congress was concerned in RICO with long‑term criminal conduct. Often a RICO action will be brought before continuity can be established in this way. In such cases, liability depends on whether the threat of continuity is demonstrated.

· A RICO pattern may surely be established if the related predicates themselves involve a distinct threat of long‑term racketeering activity, either implicit or explicit
· The threat of continuity is sufficiently established where the predicates can be attributed to a defendant operating as part of a long‑term association that exists for criminal purposes. 
· The continuity requirement is likewise satisfied where it is shown that the predicates are a regular way of conducting defendant's ongoing legitimate business (in the sense that it is not a business that exists for criminal purposes), or of conducting or participating in an ongoing and legitimate RICO "enterprise."

Sample RICO Indictment: United States v. Gotti, 90 CR 1051 (ILG)
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The FBI: Constraints On Investigations And The Use Of Informants 

U.S. Dep't of Justice, The Attorney General's Guidelines Regarding the Use of FBI Confidential Human Sources (Dec. 13, 2006) [excerpts to be assigned] 

Summary:

· Purpose: 

· To set policy on the use of Confidential Human Sources (i.e Confidential Informants); this does not apply to cooperating Defendants/witnesses

Agents have no authority to make commitments of immunity
· FBI Agent must exercise due diligence to avoid giving impression that he has authority to confer immunity

Maintaining Confidentiality
· DOJ personnel must protect confidentiality of a CI. With some exceptions, identity of a CI shall not be disclosed

· If FBI gives the DOJ material on any CI, the material must be secured in accordance with security classifications

· Even after leaving DOJ, personnel continue to be obliged to maintain confidentiality

· No confidential information can be disclosed to a CI

Validation of a CI
· In opening a CI, an FBI agent must provide certain information:

· Basic ID information of CI’s true identity

· Photograph

· Antecedents

· CI’s motivation for assisting the FBI, including any consideration given by FBI

· Promises or benefits given by FBI

· Any other information

· FBI Agents must review instructions with the CI:

· Must be truthful

· CI’s assistance is entirely voluntary

· The US Govt will protect but cannot guarantee the CI’s ID

· The CI must abide by the instructions given and cannot act independently

· FBI itself cannot promise any immunity from any other FPO or state prosecutor, but will consider the CI’s request for such immunity

· Not authorized to engage in criminal activity, and has no immunity from prosecution

· CI is not an employee of the US Govt

· FBI cannot guarantee any rewards or payment

· All these must be repeated as necessary, and at a minimum, annually.

Special Approval Requirements
· Within 60 days of using a CI, the FBI must seek written approval for continued use unless an FPO attorney has existing oversight

· Long term sources: where CI is registered for more than 5 years, FBI must seek written approval every 5 years thereafter

Use of Prisoners, Probationers, Parolees, and Supervised Releasees, or those in witness security
· FBI must receive approval before using a CI who is in prison, or under supervision, or who is a witness under witness security

Fugitives
· FBI shall not initiate contact with a fugitive, unless:

· Fugitive initiates communication

· Communication is part of an effort to arrest him

· It is approved by a supervisor of a law enforcement agency

Responsibilities regarding registered CIs
· DOJ shall not interfere with any investigation or arrest of a CI

· DOJ shall not pay, give gifts, receive anything, or engage in financial transactions with a CI

· Shall not socialize unless necessary for operational reasons

Monetary Payments
· Any payments must be commensurate in value to information or assistance provided by CI

· No contingent payments

Authorization of Illegal Activity
· Shall not authorize a CI to engage in illegal activity

· The following may be authorized:

· Tier 1 illegal activity: authorized by FBI SAC and CFP, in writing, for no more than 90 days

· Tier 2 illegal activity: authorized and in writing, and shall be as narrow as reasonable under the circumstances 

· FBI SAC and CFP must make a documented finding that the illegal activity is necessary either to:

· Obtain information or evidence for an investigation that would not be available under legal means; OR prevent death, serious bodily injury, or significant damage to property; and

· The benefits of engaging in illegal activity outweigh the risks.

· Must instruct the CI that the authorization is only for the specific conduct set forth in the authorization; may never engage in violence, participate in an act that would be unlawful if conducted by a law enforcement agent

· CI must sign acknowledgement 

· FBI must closely monitor all activities, and minimize any adverse effects on innocents, and ensure that the CI does not gain profits

Suspension of authorisation
· If the FBI cannot comply with precautionary measures, it shall immediately suspend authorization to engage in illegal activity, until the measures can be complied with. CI shall be informed. This must be documented

Revocation of authorization

· If CI fails to comply, FBI shall immediately revoke authorization, inform he CI, and determine if the CI should be closed. CI must acknowledge revocation of his authorization

Emergency Authorization
· FBI SAC and CFP may authorize a CI to engage in Tier 1 illegal activity if it is a highly significant and unanticipated investigative opportunity that would otherwise be lost. 

· Documentation must be done within 72 hrs of authorization

Record Keeping
· A file for each CI must be maintained regarding authorization of illegal activity

· Such authorizations must be reported 

Notification of unauthorized illegal activity
· If FBI receives information on this, must notify a CI coordinator or FPO attorney

· Chief Federal Prosecutor and FBI SAC shall notify state or local prosecutors of this
U.S. Dep't of Justice, The Attorney General's Guidelines For Domestic FBI Operations (Sept. 29, 2008) – Introduction & Pts I, II and V (pp. 1-24, 31-34) 

U.S. Dep't of Justice, Office of the Inspector General, The Federal Bureau of Investigation's
Compliance with the Attorney General's Investigative Guidelines (Sept. 2005) (pp. 1-16, 71-72, 85-87) 
Summary:

The FBI CI Program
· We found significant problems in the FBI’s compliance with Guidelines’ provisions. Those violations occurred mainly in suitability reviews; the cautioning of informants about the limits of their activities; the authorization of otherwise illegal activity; documentation and notice of unauthorized illegal activity by informants; and the deactivation of informants.
· Throughout our review, we were told by field office and FBI Headquarters personnel that the Confidential Informant Guidelines are cumbersome and the supporting paperwork requirements are onerous, and that these factors combine to discourage agents from developing informants or to use sources who are not formally registered in the informant program.
· The FBI’s Criminal Informant Program lacks adequate administrative and technological support from Headquarters and certain field offices. For example, the FBI has not provided standardized, automated forms to field agents to support their applications for informant-related authorities or a standard field guide describing the requirements to operate confidential informants. In addition, the FBI has provided insufficient training and administrative support to field supervisors and Confidential Informant Coordinators, and does not develop timely compliance data for field managers or FBI Headquarters
The FBI Undercover Program
· Our judgmental sample of undercover files in 12 field offices found Undercover Guidelines violations in 12 percent of the files that we examined. 
· These violations concerned the failure to obtain proper authorization for particular undercover activities. 
· 20 percent of the files contained documentation-related errors related to the FBI’s Undercover Guidelines compliance responsibilities. These omissions included the failure to document field management reviews of undercover employee 10 conduct, adequately describe “otherwise illegal activity,” and include a supporting letter from the U.S. Attorney’s Office which made the five required findings. 
FBI Implementation of New Guidelines
· The FBI’s implementation of the revised Guidelines was problematic. Although certain FBI components undertook significant steps to implement the revised Guidelines, such as issuing guidance and providing training, insufficient planning and inter-division coordination affected important aspects of the Guidelines’ implementation. 

· No entity in the FBI made decisions regarding the priority that should be accorded to Guidelines training throughout the FBI and the form it should take. Although 100 percent of agents in some offices had received training on individual Guidelines, agents in other offices had received no training. 

· Most Informant Coordinators and Division Counsel believed that they, along with agents in their offices, still required additional training or guidance on the revised Guidelines.
The James Bulger Case
· FBI agent John Connolly, Jr. was sentenced in September 2002 to 10 years
in prison for racketeering, obstruction of justice, and making false statements to
investigators – all stemming from his handling of two FBI informants, James J.
“Whitey” Bulger and Stephen J. “The Rifleman” Flemmi, leaders of South Boston’s
Winter Hill Gang.
· Connolly and FBI Supervisory Special Agent John Morris became increasingly close to their informants and had filed false reports of information purportedly provided to them
by the informants, ignored evidence that the informants were extorting others,
caused the submission of false and misleading applications for electronic
surveillance, and disclosed other confidential law enforcement information to
them
· Conolly was charged with protecting Bulger and Flemmi through a pattern of obstruction of justice, including leaking to Bulger and Flemmi the names of several cooperating individuals who were later killed.

· Bulger and Flemmi were later charged in a new indictment with committing 19 and 10 murders, respectively, and with conspiratorial liability for a total of 21 murders, all committed while they were providing information to the FBI.
The Scarpa Case
· Gregory Scarpa, Sr., who was involved in organized crime for most of his life, served as an FBI confidential informant at various times from 1980 until the early 1990s. His relationship with the FBI and, in particular, with his sole handler, R. Lindley DeVecchio, factored in a number of major prosecutions against New York members of La Cosa Nostra (LCN) in the 1990s. In some cases, Scarpa’s status as an FBI informant was known during trial; in another, it was not revealed until post-conviction motions were filed and Scarpa had died.
· As a “top echelon” informant, Scarpa initially provided the FBI with information pertaining to organizational activity and personnel movements within the Colombo Family. After the Colombo Wars commenced in late 1991, he provided detailed reports of perpetrators and strategic planning of the opposing factions.

· DeVecchio reciprocated by passing along unauthorized information to Scarpa. For example, evidence was presented indicating that DeVecchio warned Scarpa of his pending arrest on federal credit card fraud charges and may have intervened with the sentencing judge to request lenient treatment

· Scarpa was arrested by the New York City Police in August 1992 on a firearms charge. Shortly thereafter, a federal indictment charging Scarpa with the commission of the three murders, among other crimes, was handed down. Scarpa was released on bail under strict house confinement as one of the conditions of release because of failing health. 
· In late December 1992, his bail was revoked because of his involvement in a shooting. Scarpa was sentenced to ten years in prison in December 1993 after pleading guilty to two counts of murder. 

· In January 1994, Favo and other agents approached ASAC North to report their concerns about DeVecchio’s relationship with Scarpa. Consistent with FBI policy, North immediately submitted a report to the FBI’s Office of Professional Responsibility (OPR). OPR determined that DeVecchio was appropriately a subject of investigation.
Charlie Savage, F.B.I. Agents Get Leeway to Push Privacy Bounds, N.Y. Times, June 12, 2011 

Summary:

· The FBI gave significant new powers to its agents, allowing them more leeway to search databases, go through household trash or use surveillance teams to scrutinize the lives of people who have attracted their attention.

· A new Domestic Investigations and Operations Guide will be issued

· Under current rules, agents must open an “assessment” before they can search for information about a person in a commercial or law enforcement database. Under the new rules, agents no longer need to

· The new rules will also relax a restriction on administering lie-detector tests and searching people’s trash. Under current rules, agents cannot use such techniques until they open a “preliminary investigation,” which requires a factual basis for suspecting someone of wrongdoing. Now, agents can use these techniques when they are evaluating a target as a potential informant.

· The new manual will also remove a limitation on the use of surveillance squads, which are trained to surreptitiously follow targets. Under current rules, the squads can be used only once during an assessment, but the new rules will allow agents to use them repeatedly

· Currently, a special agent in charge of a field office can delegate the authority to approve sending an informant to a religious service. The new manual will require such officials to handle those decisions personally.

Charlie Savage, F.B.I. Focusing on Security Over Ordinary Crime, N.Y. Times, Aug. 23, 2011 Editorial

Summary:

· Data from a recent two-year period showed that the bureau opened 82,325 assessments of people and groups in search for signs of wrongdoing. Agents closed out most of the assessments, without finding information that justified a more intensive inquiry.
“Assessment” v preliminary or  full investigations
· During an assessment, agents may use a limited set of techniques, including searching databases about targets, conducting surveillance of their movements and sending a confidential informant to an organization’s meetings. 
· But to use more intrusive techniques, like secretly reading e-mail, agents must open a more traditional “preliminary” or “full” investigation.
· From 2009-11, agents opened 42,888 assessments of people or groups to see whether they were terrorists or spies. By May 2011, 41,056 of the assessments had been closed. Information gathered by agents during those assessments had led to 1,986 preliminary or full investigations.
· Agents initiated 39,437 assessments of people or groups to see whether they were engaged in ordinary crime. Of those, 36,044 had been closed, while 1,329 preliminary or full investigations had been opened based on the information gathered.
· ACLU: “It’s clear the F.B.I. is casting its investigative net too broadly,” Mr. German said. “And remember that only a small proportion of ‘preliminary’ investigations become ‘full’ investigations, and only a small percentage of full investigations result in criminal charges

· FBI General Counsel: this allows agents to use low-intrusion techniques to cover more people. The new investigation standards, “end up being privacy protective because previously, without a well-developed, robust assessment category, many if not most of those would have been opened as preliminary investigations.”
· The bureau says its policy calls for every national security-related tip, no matter how dubious, to be investigated.

Didn't They Learn Anything From Whitey Bulger?, N.Y. Times, Aug. 28, 2011

Summary:

· Documents showed Mafia capo Mark Rossetti telling his F.B.I. handler that “he knows he will be protected for the crimes he has been committing with the knowledge of his handler.”

· The F.B.I. has long used confidential informants — and protected them when they committed crimes — on grounds that they can help catch bigger fish. The Justice Department’s guidelines for managing F.B.I. informants, are supposed to keep the worst crimes in check.

· However, it appears the F.B.I. either authorized worse crimes than the rules allowed or failed to figure out what he was doing.

· The guidelines were tightened in 2001 after the James (Whitey) Bulger case; Bulger awaits trial for 19 murders committed during the 20 years he was under F.B.I. protection.
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Investigative Techniques (III): The Attorney-Client Privilege As A Bargaining Chip 

U.S. Attorney's Manual, Ch. 9-28.000, Principles Of Federal Prosecution Of Business organizations 

Memorandum from Sally Q. Yates, "Individual Accountability for Corporate Wrongdoing," U.S. Department of Justice (Sept. 9, 2015)

Summary:

· One of the most effective ways to combat corporate misconduct is by seeking
accountability from the individuals who perpetrated the wrongdoing. Such accountability is
important for several reasons: 

· it deters future illegal activity, 

· it incentivizes changes in corporate behavior, 

· it ensures that the proper parties are held responsible for their actions, and 

· it promotes the public's confidence in our justice system.

· Six key steps to strengthen our pursuit of individual corporate wrongdoing: 
· (1) in order to qualify for any cooperation credit, corporations must provide to the Department all relevant facts relating to the individuals responsible for the misconduct; 

· The company must completely disclose to the Department all relevant facts about individual misconduct. 
· Companies cannot pick and choose what facts to disclose. 
· The company must identify all individuals involved in or responsible for the misconduct at issue, regardless of their position, status or seniority, and provide to the Department all facts relating to that misconduct.
· The extent of that cooperation credit will depend on various factors (e.g., the timeliness of the cooperation, the diligence, thoroughness, and speed of the internal investigation, the proactive nature of the cooperation)
· This does not mean that Department attorneys should wait for the company to do investigations for them, and then merely accept what companies provide. Instead, they should proactively investigate individuals at every step of the process, review any information provided by companies and compare it to the results of their own investigation, in order to best ensure that the information provided is indeed complete
· (2) criminal and civil corporate investigations should focus on individuals from the inception of the investigation. There are 3 reasons for this:  
· Maximize our ability to ferret out the full extent of corporate misconduct. Because a corporation only acts through individuals, investigating the conduct of individuals is the most efficient and effective way to determine the facts and extent of any corporate misconduct. 

· Second, we can increase the likelihood that individuals with knowledge of the corporate misconduct will cooperate with the investigation and provide information against individuals higher up the corporate hierarchy. 

· Third, we maximize the chances that the final resolution of an investigation uncovering the misconduct will include civil or criminal charges against not just the corporation but against culpable individuals as well.

· (3) criminal and civil attorneys handling corporate investigations should be in routine communication with one another; 
· Criminal attorneys handling corporate investigations should notify civil attorneys as early as permissible of conduct that might give rise to potential individual civil liability, even if criminal liability continues to be sought

· Department attorneys should be alert for circumstances where concurrent criminal and civil investigations of individual misconduct should be pursued. Coordination in this regard should happen early

· (4) absent extraordinary circumstances or approved departmental policy, the Department will not release culpable individuals from civil or criminal
liability when resolving a matter with a corporation; 
· If the Department reaches a resolution with the company before resolving matters with responsible individuals, Department attorneys should take care to preserve the ability to pursue these individuals, because of the importance of holding responsible individuals to account. Any corporate resolutions should not include an agreement to dismiss charges against, or provide immunity for, individual officers or employees.

· (5) Department attorneys should not resolve matters with a corporation without a clear plan to resolve related individual cases, and should 
memorialize any declinations as to individuals in such cases; and
· If a decision is made not to bring civil claims or criminal charges against the individuals who committed the misconduct, the reasons for that determination must be memorialized and approved by the United States Attorney or Assistant Attorney General whose office handled the investigation, or their designees. Delays in the corporate investigation should not affect the Department's ability to pursue potentially culpable individuals.

· (6) civil attorneys should consistently focus on individuals as well as the company and evaluate whether to bring suit against an individual based on considerations beyond that individual's ability to pay
· These twin aims - of recovering as much money as possible, on the one hand, and of accountability for and deterrence of individual misconduct, on the other - are equally important.

· The fact that an individual may not have sufficient resources to satisfy a significant judgment should not control the decision on whether to bring suit. Department attorneys should consider factors such as whether the person's misconduct was serious, whether it is actionable, whether the admissible evidence will probably be sufficient to obtain and sustain a judgment, and whether pursuing the action reflects an important federal interest.

United States v. Stein, 440 F. Supp. 2d 315 (S.D.N.Y. 2006) (ignore Part I of the Analysis on pp. 324-326)
http://www.metrocorpcounsel.com/articles/7096/us-v-stein-rewriting-rules-corporate-cooperation-government-investigations 

Facts:

· KMPG was under criminal investigation for their role in allegedly abusive tax shelters
· Although KPMG long had paid legal fees for any of its employees who were sued or charged with crimes as a result of doing their jobs, the government threatened to consider such payments as a factor weighing in favor of indicting the firm. It threatened also to consider any failure by KPMG to cause its employees to make full disclosure to the government as favoring indictment. 
· So KPMG cut off payment of legal expenses of any employee who refused to talk to the
government or who invoked the Fifth Amendment. And it made crystal clear that it would cut off any payments of legal fees to anyone who was indicted.
· The Government took advantage by seeking interviews with many KPMG employees and encouraged KPMG to press the employees to cooperate. It urged KPMG to tell employees to disclose any personal criminal wrongdoing. 

· When individuals balked, the prosecutors told KPMG. In each case, KPMG reiterated its
threat to cut off payment of legal fees unless the government were satisfied with the individual’s cooperation. In some cases, it told the employees to cooperate with prosecutors or be fired.
· The government obtained proffers from nine KPMG employees who now are defendants here. The Moving Defendants contend that their statements were coerced in violation of their Fifth Amendment privilege against self-incrimination. They move to preclude the government from using the statements or any evidence derived therefrom.
Held:

· The government is responsible for the pressure that KPMG put on its employees. It threatened KPMG with the corporate equivalent of capital punishment. It exerted substantial pressure on its employees to waive their constitutional rights. 

· Statements that were coerced were disallowed.

The Thompson Memorandum
· The Thompson Memo charges Prosecutors to consider the corporation’s willingness to identify the culprits within the corporation, including senior executives, to make witnesses available, to disclose the complete results of its internal investigation, and to waive attorney-client and work-product privileges.
· ‘One factor the prosecutor may weigh in assessing the adequacy of a corporation’s cooperation is the completeness of its disclosure including, if necessary, a waiver of the attorney-client and work product protections’
5th Amendment Issues
· Economic coercion to secure a waiver of the privilege against self-incrimination, where it is attributable to the government, violates the Fifth Amendment if the pressure is sufficient to deprive the accused of his ‘free choice to admit, to deny, or to refuse to answer.

· Garrity v. New Jersey: The Supreme Court held that statements obtained from police officers in circumstances in which a state statute would have required the termination of their employment had they declined to answer were involuntary and therefore inadmissible against them in a criminal trial.
· The existence of an objectively coercive influence alone is insufficient to warrant suppression. An individual claiming that a statement was compelled in violation of the Fifth Amendment must adduce evidence both that the individual subjectively believed that he or she had no real choice but to speak and that a reasonable person in that position would have felt the same way.
· The 5th Amendment restricts only Government conduct. Here, the acts of the USAO are attributable to the government: 

· The government quite deliberately precipitated KPMG’s use of economic threats to coerce the proffer statements in question. ‘‘KPMG’s decision to cut off all payments of legal fees and expenses to anyone who was indicted and to limit and to condition such payments prior to indictment upon cooperation with the government was the direct consequence of the pressure applied by the Thompson Memorandum and the USAO.’
· The memo made it clear that a company’s failure to ensure that its employees disclose whatever they knew, regardless of their individual rights and concerns, might weigh in favor of indicting the company. The USAO knew that KPMG would apply additional pressure, beyond the threatened cut-off of legal fees, to ‘‘uncooperative’’ employees. Indeed, it reported them to KPMG in circumstances in which there was no conceivable reason for doing so except to facilitate the firing threats that ensued.
· The Thompson Memorandum and the actions of the USAO, quite deliberately coerced, and in any case significantly encouraged, KPMG to pressure its employees to surrender their Fifth Amendment rights

Analysis by Metrocorpcounsel.com:

· Every white collar defense lawyer knows that, for many companies, indictment means corporate death. No major financial services firm has ever survived a criminal indictment. By the time Arthur Andersen LLP was convicted in June 2002 on a single count of obstruction of justice, the firm had long since faced near dissolution. In an effort to avoid Andersen's fate, companies have made incredible concessions to the government in the face of potential indictment. Judge Kaplan's assertion that the threat of indictment amounted to coercion suggests that the threatened indictment of business organizations can lead to unconstitutional results. Indeed, Judge Kaplan's opinion should be persuasive in preventing prosecutors from demanding that legal fees not be advanced to employees during a corporate investigation.

· The Stein decision also supports defense arguments that other aspects of the Thompson Memorandum are constitutionally suspect. For instance, government application of Thompson Memorandum principles may result in the suppression of statements in Stein. During the government's investigation of KPMG, some of the defendants were induced to make proffers to the government because they were told that failure to make a proffer would be seen as "uncooperative." Judge Kaplan acknowledged that at least some of the defendants' proffers to the government "conceivably would not have [been] made had they not [been] induced to do so by the threat of having payment of their legal fees cut off." While this issue was not directly addressed because it was before the court on another motion, Judge Kaplan raised the possibility of suppressing defendants' statements as a result of the government's interference with the defendants' abilities to mount defenses.

· Stein also suggests that the Sixth Amendment may be violated where the prosecution, in an attempt to gain an unfair advantage at trial, interferes with the attorney-client relationship. Judge Kaplan's acknowledgment that the Sixth Amendment right can attach before judicial proceedings, specifically at the start of internal investigations, buttresses the arguments that coercing a waiver of the attorney-client privilege, or obtaining statements during investigations in the face of glaring conflicts of interest within the company, can amount to Sixth Amendment violations.

· While it is unlikely that the Department of Justice will withdraw the Thompson Memorandum (at least right now), and similarly unlikely that corporations will blithely accept indictments so that they can have their day in court, it is possible that the Stein decision will help initiate a constructive discussion among corporate counsel, the defense bar, regulators and prosecutors so that the rules of corporation cooperation can be better - and more fairly - defined. With companies and private attorneys effectively becoming surrogates for the government during internal investigations, such a dialogue is overdue. This is particularly true because the judiciary, the traditional guardians of fairness, is rarely presented with cases such as Stein to decide because the price of getting a case to court is simply too high for most. Hopefully, the Stein decision will help initiate such a discussion.


United States v. Ruehle, 583 F.3d 600 (9th Cir. 2009)
http://www.lawupdates.com/tips/entry/iu.s._v._ruehle_i_and_attorney-client_privilege_an_executives_statements_to/ 
Facts:

· In 2006, the audit committee of Broadcom Corporation asked its regular outside counsel (Irell and Manella) to investigate allegations of stock options backdating. During the internal investigation, the law firm interviewed William Ruehle, Broadcom’s then-Chief Financial Officer. At the time, Mr. Ruehle was represented in a related securities litigation by the same law firm that represented the company in the backdating investigation. About one month later, Ruehle was advised to and did obtain separate counsel.
· The review prompted the company to restate its earnings to include $2.2 billion in previously undisclosed stock-based compensation expenses. Federal prosecutors investigated and interviewed the attorneys about their conversations with Mr. Ruehle. In 2008, Mr. Ruehle was indicted on charges of conspiracy and securities fraud for allegedly secretly backdating options. In his criminal case, Mr. Ruehle challenged the government’s use of the statements he made to the law firm during the internal review, arguing that they were protected by attorney-client privilege.
· Applying state law, the district court ruled in favor of Ruehle, stating that the law firm had breached its ethical duties to its client by not obtaining his written consent before disclosing the substance of his interview to outside parties. The court suppressed all evidence reflecting Mr. Ruehle’s statements, finding that Mr. Ruehle had a “reasonable belief” that his statements to the lawyers would be protected by attorney-client privilege. The government appealed on an expedited basis.
Held:
· The Ninth Circuit unanimously reversed the district court, and was in fact quite critical of the district court opinion. First, the Circuit Court noted that the lower court’s opinion was based on a “fundamental flaw,” in that it applied state law, which presumes that the attorney-client communications are confidential. 583 F.3d at 608. The Ninth Circuit held that the question in this case was governed by federal common law, which places the burden of proof on Ruehle to establish the privileged nature of his communications and, if necessary, distinguish privileged information from non-privileged information. Id. at 608-609.

· The Ninth Circuit then found that Ruehle was unable to meet this burden, finding “overwhelming evidence” that Ruehle’s statements to the attorneys were not protected by the attorney-client privilege. Despite the fact that Ruehle had an individual attorney-client relationship with the firm relating to the civil actions, the Court found that his statements made during the internal investigation were not made within that relationship, based on the following facts:

· Ruehle “was no ordinary Broadcom employee” because he had primary responsibility for the company’s finances and primary contact with the outside auditors. Ruehle could not claim ignorance of the disclosure requirements and the need to report truthfully to the SEC.
· Ruehle participated in meetings where the audit committee directed the law firm to disclose its findings to outside auditors and regularly received updates from the lawyers about their investigation.
· Ruehle was present when the firm disclosed its findings to the auditors.
· At the evidentiary hearing, Ruehle confirmed his awareness that the substance of his interviews would not be held in confidence and would be disclosed to the company’s independent auditors.

·  Even after Ruehle obtained separate counsel, he still did not object to his statements being shared with the auditors.

· Ruehle apparently expressed “shock” that his statements could be disclosed to both the auditors and federal prosecutors, but the Court found Ruehle’s “shock” to be “frankly of no consequence here.” Id. at 611. He clearly knew that the interview statements would be disclosed to a third party and therefore they were not confidential and not subject to the attorney-client privilege. Based on his position and his knowledge, Ruehle could not “credibly claim ignorance” that his interview was not subject to disclosure.Id. at 610.

· The Circuit Court accepted the district court’s finding that Ruehle did not receive a proper Upjohn warning, and called the firm’s failure to obtain written consent from Ruehle “troubling,” but concluded that it was no reason to suppress the evidence.  Id. at 613. The Court remanded the case for further proceedings, and did not reach the merits of the law firm’s alleged breaches of professional responsibility.
Notes:

· In this case, the Ninth Circuit clearly felt that Ruehle’s claim of privilege not only lacked merit, but that it was an after-the-fact attempt to prevent the introduction of incriminating evidence in the criminal proceedings against him.

· Still, the case should act as a reminder for law firms hired to conduct internal investigations that employees interviewed need to clearly understand their rights and how their statements may be used. Some practical considerations include:

· Make it clear to all employees interviewed that counsel represents the company, not the employees, and therefore the attorney-client privilege resides only with the company. At minimum, document that this warning was given in the interview notes. To exercise the utmost prudence, have the employee sign a copy of the warning as proof that they received it.
· Early and often in the investigation, thoroughly and objectively assess where potential conflicts of interest may lie and be proactive in avoiding them.
· Advise any employee who is likely to become a material witness or cause a potential conflict of interest to retain separate counsel. This needs to be done before gleaning any substantive information from these individuals.
· If counsel does decide to represent both the company and an individual employee, obtain a written conflict waiver from both. In order to represent both a company and one of its employees simultaneously, a law firm must reasonably believe that it can represent both parties’ interests adequately. The moment it determines otherwise, it must withdrawal from one or both representations – even a thorough Upjohn warning does not obviate this requirement.


S.E.C. v. Bank Of America Corp., 653 F. Supp. 2d 507 (S.D.N.Y. 2009) Hypothetical fact pattern for discussion in class

Facts:

· The SEC alleged Bank of America Corporation materially lied to its shareholders when it solicited their approval of the $50 billion acquisition of Merrill Lynch 

· Bank of America allegedly represented that Merrill had agreed not to pay year-end performance bonuses to its executives prior without Bank of America's consent, when in actual fact, BOA had agreed that Merrill could pay up to $5.8 billion in bonuses to Merrill executives
· However, instead of Prosecuting BOA, the BOA and SEC jointly sought this Court's approval of a proposed final Consent Judgment by which Bank of America, without admitting or denying the accusations, would be enjoined from making future false statements in proxy solicitations and would pay to the S.E.C. a fine of $33 million.
Held:

· The Court refused the consent judgment. 
· Rakoff J held that the BOA, having allegedly hidden from the Bank's shareholders that $5.8 billion of their money would be given as bonuses to the executives of Merrill, would now settle the legal consequences of their lying by paying the S.E.C. $33 million more of their shareholders' money.

There is public interest in settlement of cases
· Society greatly benefits when lawsuits are amicably resolved, and, for that reason, an ordinary civil settlement that includes dismissal of the underlying action is close to unreviewable.

· Here, even upon applying the most deferential standard of review, the proposed Consent Judgment is neither fair, nor reasonable, nor adequate

· It is very unfair because it proposes that the shareholders who were the victims of the Bank's alleged misconduct now pay the penalty for that misconduct.

The consent judgment was a contrivance
· The proposed Consent Judgment was a contrivance designed to provide the S.E.C. with the facade of enforcement and the management of the Bank with a quick resolution of an embarrassing inquiry-all at the expense of the sole alleged victims, the shareholders. Even under the most deferential review, this proposed Consent Judgment cannot remotely be called fair.
· BOA refused to provide information about the shareholder statement and how it was derived. BOA then claimed the statement was not misleading. But this does not make sense, because if it was not misleading, why was BOA prepared to pay a $33m penalty?
The consent judgment would absolve the SEC from accounting for why it did not prosecute BOA executives
· The Consent Judgment would effectively close the case without the S.E.C. adequately accounting for why, in contravention of its own policy, it did not pursue charges against either Bank management or the lawyers who allegedly were responsible for the false and misleading proxy statements.

· The SEC gave unpersuasive reasons, saying it was difficult to prove intent to mislead. It then said it was the lawyers who made all the decisions. Rakoff J found these unpersuasive, because at the very least, the lawyers would have had the intent.

· The proposed Consent Judgment is also inadequate. The injunctive relief is pointless. The fine is also inadequate, in that $33 million is a trivial penalty for a false statement that materially infected a multi-billion-dollar merger. But since the fine is imposed, not on the individuals putatively responsible, but on the shareholders, it is worse than pointless: it further victimizes the victims.
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The Impact Of Investigations On The Attorney-Client Relationship (I): The Legal Landscape


Wheat v. United States, 486 U.S. 153 (1988)

Significance:

· Federal courts have an independent interest in ensuring that criminal trials are conducted within the ethical standards of the profession and that legal proceedings appear fair to all who observe them. 

· A waiver may not be curative, because there are policy reasons in preventing this from being used as an appeal tactic
· The district court must be allowed substantial latitude in refusing waivers of conflicts of interest not only in those rare cases where an actual conflict may be demonstrated before trial, but in the more common cases where a potential for conflict exists which may or may not burgeon into an actual conflict as the trial progresses.
Facts:

· Wheat, along with other co-defendants, was charged with participation in a drug conspiracy. Co-defendants, Gomez-Barajas and Bravo, were represented by attorney Eugene Iredale.
· Two days before his trial, Wheat applied for Iredale to also represent him. 
· Wheat emphasized his right to have counsel of his own choosing and said that Barajas, Bravo, and he himself waived the right to conflict‑free counsel
· Wheat also argued that there was little chance of actual conflict because:
· If called to testify, Bravo would simply say that he did not know petitioner and there would be no need to impeach him
· In the unlikely event that Gomez‑Barajas went to trial on the charges of tax evasion and illegal importation, wheat’s non-involvement in those crimes meant his appearance as a witness was improbable.
· Because of the conflict of interest, the District Court denied petitioner’s request and petitioner was eventually tried and found guilty of some of the charges.
· In the Supreme Court, the issue was on the extent to which a criminal defendant's right under the Sixth Amendment to his chosen attorney is qualified by the fact that the attorney has represented other defendants charged in the same criminal conspiracy.

Held:
· The District Court rightfully denied Wheat’s application for Iredale to represent him
Dangers of multiple representation
· While "permitting a single attorney to represent codefendants is not per se violative of constitutional guarantees of effective assistance of counsel, a court confronted with and alerted to possible conflicts of interest must take adequate steps to ascertain whether the conflicts warrant separate counsel

· A conflict may prevent an attorney from challenging the admission of evidence prejudicial to one client but perhaps favorable to another, or from arguing at the sentencing hearing the relative involvement and culpability of his clients in order to minimize the culpability of one by emphasizing that of another
Waiver of one’s right to conflict-free counsel is not always curative
· Federal courts have an independent interest in ensuring that criminal trials are conducted within the ethical standards of the profession and that legal proceedings appear fair to all who observe them

· The codes of professional responsibility all have limitations on multiple representation

· Both the interest of a criminal defendant and the institutional interest in the rendition of just verdicts in criminal cases may be jeopardized by unregulated multiple representation.

· Rule 44(c) of the Federal Rules of Criminal Procedure direct trial judges to investigate specially cases involving joint representation.   
There are policy reasons for such a strict stance
· Trial courts confronted with multiple representations face the prospect of being criticized no matter which way they rule:
· If it agrees to the multiple representation, and the advocacy of counsel is thereafter impaired as a result, the defendant may claim that he did not receive effective assistance.   
· If it refuses to accede to the multiple representation, it may result in a challenge such as that in this case.   
· Waiver also does not cure all, because of the apparent willingness of Courts of Appeals to entertain ineffective assistance claims from defendants who have specifically waived the right to conflict‑free counsel.
When there is actual conflict, a Court may decline an offer of waiver
· When there is a conflict which impairs the ability of a criminal defendant's chosen counsel to conform with the ABA Code of Professional Responsibility, the court should not be required to tolerate an inadequate representation of a defendant

· This is a breach of professional ethics and invites disrespect for the integrity of the court, but it is also detrimental to the independent interest of the trial judge to be free from future attacks over the adequacy of the waiver or the fairness of the proceedings in his own court and the subtle problems implicating the defendant's comprehension of the waiver.
The trial court has substantial latitude

· The district court must be allowed substantial latitude in refusing waivers of conflicts of interest not only in those rare cases where an actual conflict may be demonstrated before trial, but in the more common cases where a potential for conflict exists which may or may not burgeon into an actual conflict as the trial progresses.
Marshall J, dissenting, joined by Brennan J
· Unsupported or dubious speculation as to a conflict will not suffice. The Government must show a substantial potential for the kind of conflict that would undermine the fairness of the trial process.

· Trial courts are now granted "broad latitude" over the decision to accept or reject a defendant's choice of counsel. Although never explicitly endorsing a standard of appellate review, the Court appears to limit such review to determining whether an abuse of discretion has occurred. 

· This approach, which the Court supports solely by noting the difficulty of evaluating the likelihood and magnitude of a conflict, accords neither with the nature of the trial court's decision nor with the importance of the interest at stake. The Court should not be able to vitiate a defendant’s 6th Amendment right to choice of counsel
· In my view, a trial court that rejects a criminal defendant's chosen counsel on the ground of a potential conflict should make findings on the record to facilitate review, and an appellate court should scrutinize closely the basis for the trial court's decision.  Only in this way can a criminal defendant's right to counsel of his choice be appropriately protected.
In Re Grand Jury Subpoena, 781 F.2d 238 (2d Cir. 1986) [excerpts]
Significance:

· The compelled disclosure of client identity and fee information that is incriminating evidence of unexplained wealth does not, absent special circumstances, violate the attorney-client privilege

Facts:

· In connection with an investigation into the Colombo crime family, a subpoena duces tecum was served on Barry Slotnick, attorney for Anthony Colombo. 

· The subpoena commanded Slotnick to appear before the grand jury and to produce certain documents relating to any fees paid to Slotnick by Colombo
· The grand jury sought to determine whether Colombo facilitated the legal representation of members of his crew. Evidence of such benefactor payments made to Slotnick might establish Colombo as the head of "an enterprise" under RICO

· Colombo argued that this would lead to the disqualification of Slotnick, and that A grand jury appearance would undermine this long‑established relationship of confidence between Colombo and Slotnick, affecting his 6th Amendment Rights

· Further, given that Colombo was indicted, his 6th Amendment Rights have attached, and the subpoena was an abuse of process

Held:

· The Court of Appeals upheld the subpoena

The 6th Amendment rights do not attach pre-indictment

· At the pre‑indictment stage, appellant's Sixth Amendment rights have not attached; nor at that stage, absent interrogation of a custodial target himself, are there additional rights grounded in the due process clauses.   
· The fee information which the government seeks is not privileged.   
· The appropriate time to balance the interests of the government and Colombo's right to counsel is at the pretrial stage, not at the grand jury stage.

· The Sixth Amendment does not require a preliminary showing of need before enforcing a grand jury subpoena served upon an attorney whose client is an unindicted target of a grand jury investigation.

The testimony of an attorney before a grand jury as to benefactor payments does not inevitably lead to disqualification of that attorney from representing his client
· Under the Model Code of Professional Responsibility, an attorney may continue the representation until it is apparent that his testimony is or may be prejudicial to his client
· Before an attorney can be disqualified, the defendant must first be indicted, and the attorney must then be called as a witness. The Court declined to speculate on these events occurring. It is possible that Slotnick’s testimony will be neutral, or that he will not be called as a witness

· As such, there is no violation of the 6th Amendment right

5th Amendment does not protect Colombo
· The Fifth Amendment does not require a preliminary showing of need prior to enforcement of a grand jury subpoena served on counsel for an unindicted target of a grand jury investigation.
· The precedents simply do not support the proposition that Colombo's due process rights under the Fifth Amendment are more expansive than the protection which the Sixth Amendment affords
There is no common law privilege protecting the disclosure of the information
· Absent special circumstances, client identity and fee information are not privileged.
· Fee information may be sought as evidence of unexplained wealth which may have been derived from criminal activity, and information that fees were paid either by other clients or by third persons may be sought to determine the identity of a benefactor.  
· Such information is not protected from disclosure

· The attorney should be aware that fee information is not privileged and, indeed, should explain to his client that a potential conflict may arise.  
· If in fact Slotnick accepted benefactor payments, he should have heeded the warning of the Model Code of Professional Responsibility against accepting payment of clients' fees from a third party.
Imposing additional burdens on the government would hamper the grand jury
· To allow a grand jury target to challenge the subpoena on the basis of a "need" requirement would seriously jeopardize the secrecy of the proceeding and the grand jury's investigative functions.
Even after the 6th Amendment right attaches post-indictment, the fee information is still not protected
· Although an indictment has been returned, the fee information which the government seeks still is not protected by any privilege
· The risk of disqualification should remain for determination at an in limine hearing by the trial judge who must weigh the probative value of the information the government seeks against the loss of counsel of the accused's choice.

· In the instant case, evidence of benefactor payments clearly is relevant to the grand jury's investigation of the Colombo crime family. The information sought is highly probative of the role of Colombo as head of that "enterprise", as that term is defined in RICO. Hence, Colombo’s 6th Amendment interests are outweighed by the probative value of the fee information sought

United States v. Goldberger & Dubin, 935 F.2d 501 (2d Cir. 1991)
Facts:

· The Internal Revenue Service (IRS) issued summonses, pursuant to Internal Revenue Code S.6050-I, directing attorneys to appear and produce information identifying clients who paid them more than $10,000 in cash fees. Their clients intervened. 

· The District Court ordered attorneys and their firms to comply with the IRS summonses.  
· The attorneys and their clients appealed, arguing that the statutory provision empowering IRS in this regard was unconstitutional

Held:

· The summonses were valid, and S.6050-I was constitutional

There was no valid 4th or 5th Amendment objection
· The reporting requirements of the 1984 Tax Reform Act, like those of the Bank Secrecy Act, target transactions without regard to the purposes underlying them and do not require reporting of information that necessarily would be criminal.
The provision does not deprive Respondents of their 6th Amendment right to counsel.
· Section 6050‑I does not preclude would‑be clients from using their own funds to hire whomever they choose.   

· To avoid disclosure under section 6050‑I, they need only pay counsel in some other manner than with cash. The choice is theirs. Statements such as "[s]ome clients may not have non‑cash assets" are somewhat less than persuasive.   

· Equally unpersuasive is the argument that a would‑be client might elect to take his business to an unscrupulous lawyer who would ignore the reporting requirements of section 6050‑I.   Although the unscrupulous lawyer might not be the client's first choice, the Sixth Amendment does not guarantee the client the right to his first choice.
S.6050-I does not violate attorney-client privilege
· The doctrine protects only those disclosures that are necessary to obtain informed legal advice and that would not be made without the privilege
· The privilege cannot stand in the face of countervailing law or strong public policy and should be strictly confined within the narrowest possible limits underlying its purpose.
· A communication to an attorney would not be considered confidential unless it was made in the process of obtaining legal advice;  and fee arrangements between attorney and client do not satisfy this requirement in the usual case
· Even where the technical requirements of the privilege are satisfied, it may, nonetheless, yield in a proper case, where strong public policy requires disclosure
· The object of the requirement was to prevent fraud.A client, for whose benefit the attorney‑client privilege exists, should not be permitted to claim the privilege, either directly or through his attorney, for the purpose of concealing his own ongoing or contemplated fraud
United States v. Colorado Sup. Ct., 189 F.3d 1281 (10th Cir. 1999)

Facts:

· Colorado Rule of Professional Conduct 3.8(f) restricts the Prosecution from subpoenaing an attorney to compel evidence about a past or present client in criminal proceedings

· The issue is whether this rule may be enforced against federal prosecutors in Colorado
· While this case was pending appeal, Congress enacted the McDade Act, conclusively establishing that a state rule governing attorney conduct is applicable to federal attorneys practicing in the state:

§ 530B Ethical standards for attorneys for the Government

· (a) An attorney for the Government shall be subject to State laws and rules, and local Federal court rules, governing attorneys in each State where such attorney engages in that attorney's duties, to the same extent and in the same manner as other attorneys in that State.

· The question whether Rule 3.8 violates the Supremacy Clause now turns on whether the rule is a rule of professional ethics clearly covered by the McDade Act, or a substantive or procedural rule that is inconsistent with federal law.

Held:

· Rule 3.8 was a Rule of Ethics that bound federal prosecutors in Colorado state.

Determining if a rule is one of ethics
· There are four factors to determine if a rule is one of professional conduct:

· First, a rule of professional conduct would bar conduct recognized by consensus within the profession as inappropriate.

· Second, a rule of professional conduct is like a commandment dealing with morals and principles. A rule of ethics in directing sweeping commandments of conduct can often be quite vague in its nature, [FN7] while by contrast the procedural or substantive law, the purposes of which are to direct a cause of action through the courts, cannot afford such vagueness
· Finally, a rule of ethics is directed at the attorney herself.  "The focus of the courts' disciplinary powers is on attorney behavior that is an affront to the express authority of the court, or that shows an unfitness to discharge the attorney's continuing obligations to the court or to clients
On the facts: The rule is one of ethics, and federal prosecutors are hence bound by virtue of the McDade Act
· Most significantly, the attorney‑client relationship is by general consensus of our profession worthy of protection, and the service of "an attorney‑subpoena may cause irreparable damage to the attorney‑client relationship.

· Moreover, Rule 3.8 is in commandment form.   The rule has the vague sweeping character of moral edict, stating that the prosecutor in a criminal case shall not subpoena a lawyer in a criminal proceeding to present evidence about a past or present client

· Finally, the rule is clearly directed at the prosecutor, not at the cause of action.   The rule attempts to regulate her behavior when seeking evidence in this privileged area of law, with the consequences of personal sanction

United States v. Kliti, 156 F.3d 150 (2d Cir. 1998)

Facts:

· Kliti and one Abdelgwad were indicted for cheque fraud.
· Abdelgwad signed a cooperation agreement, agreed to testify against Kliti, and pled guilty to one count of possession of counterfeit checks. The trial then proceeded against Kliti, who was represented by Attorney Sarikas. Kliti was convicted.
· It was later alleged that:
· Sarikas had previously represented Abdelgwad; and 

· Sarikas was a potential witness at his trial

· Kliti appealed his conviction on the ground that he was denied effective assistance of counsel because the trial court failed to conduct Curcio hearings after it knew of two alleged conflicts above.
Held:

· The conviction was vacated

· Sarikas’ previous representation of Abdelgwad in a bond hearing did not taint his representation of Kliti. However, the trial court's failure to conduct a Curcio hearing, after learning that Sarikas defendant's counsel was a witness to a statement that tended to exculpate Kliti, violated Kliti's Sixth Amendment right to effective assistance of counsel. 
The 6th Amendment Right
· A defendant's right to counsel under the Sixth Amendment includes the right to be represented by an attorney who is free from conflicts of interest. 
· When the trial court knows or reasonably should know of the possibility of a conflict of interest, it has a threshold obligation to determine whether the attorney has an actual conflict, a potential conflict, or no conflict. 

· In so doing, the trial court may rely on counsel's representations. 

· If:

· The Court ignores a possible conflict and does not conduct this initial inquiry:

· Automatic reversal of conviction

· If the attorney is found to have an actual or potential conflict of interest:
· The court has a "disqualification/waiver" obligation: 
· The conflict is so severe that no rational defendant would waive it
· The court must disqualify the attorney. 
· It is a lesser conflict:
· The court must conduct a Curcio hearing to determine whether the defendant will knowingly and intelligently waive his right to conflict-free representation
Sarikas’ previous representation of Abdelgwad – no conflict
· Sarikas had previously represented Abdelgwad for a bond hearing. Sarikas did not acquire any confidential information relevant to the issues at trial during his representation of Abdelgwad at the bond hearing. Kliti did not dispute this. 

· In fact, Abdelgwad had separate counsel, and Sarikas was helping Abdelgwad only because Abdelgwad's attorney was unable to attend
· Accordingly, the court concluded that there was no conflict

Sarikas as a potential witness
· It later transpired that Abdelgwad had gone to Sarikas's office previously for another matter, and told Sarikas, in the presence of Kliti and one Hamid, that Kliti had absolutely nothing to do with the charged offenses.

· Under cross, Abdelgwad flatly denied making the exculpatory statement. 

· There was concern about Sarikas being an unsworn witness, but parties agreed that Sarikas could avoid this problem by cross-examining Abdelgwad without referring to where the statement was made or whether Sarikas was present. 
· The court did not conduct a Curcio hearing to determine whether Kliti consented to this limitation or whether Kliti might have preferred having an unconflicted attorney who could call Attorney Sarikas as a witness to impeach Abdelgwad. 

· Hamid invoked the 5th Amendment and refused to testify.

· A Curcio hearing should likely have been held at that time. When it became clear that Hamid would not testify about the exculpatory statement, the need for a Curcio hearing became patent. 
· At that point, Sarikas was in a clear conflict because he was faced with the choice of 
· testifying on behalf of his client, which would result in his disqualification, or 
· not presenting evidence of the exculpatory statement. 
· When faced with an attorney as a sworn or unsworn witness, the proper recourse is to disqualify the attorney, not to exclude the testimony.
· Even if Hamid testified about the exculpatory statement, a Curcio hearing may still have been necessary. Because the other witnesses may not be as credible as Attorney Sarikas, an officer of the court, the court should have inquired as to whether Kliti understood that, by proceeding with Attorney Sarikas as trial counsel, he was forgoing his right to have Attorney Sarikas testify on his behalf

How to establish ineffective assistance of counsel?
· To establish a violation of Kliti's Sixth Amendment right to effective assistance of counsel, Kliti must show that Sarikas had either:

· a potential conflict of interest that resulted in prejudice to the defendant, or 
· To prove prejudice, a defendant must establish that "but for counsel's unprofessional errors, the result of the proceeding would have been different." 
· an actual conflict of interest that adversely affected the attorney's performance.

· Prejudice is presumed when a defendant establishes that an attorney has an actual conflict of interest that adversely effected the lawyer's performance. Under this circumstance, a defendant need only demonstrate that some plausible alternative defense strategy or tactic might have been pursued and that the alternative defense was inherently in conflict with or not undertaken due to the attorney's other loyalties or interests.
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