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M&A, Spring 1997, Coates/Katz   Federal Laws
- preempt state laws, e.g. state takeover statutes.
Insider Trading: Rule 10b-5 ((10(b)): Anti-fraud provision where there has been a material misrepresentation or failur to disclose material facts by the offeror.  However, doubt as to whether target s/h's could bring an action, since 10b-5 requires that plaintiff be an actual purchaser or seller of securities, this section was not adequate to cover the tender offer area.

-----------------------------------------------------------
Tax

-----------------------------------------------------------

Hart-Scott-Rodino (Anti-trust) - see timeline and regulatory defense

-----------------------------------------------------------

Williams Act ((13(d), (f), (g)

- Gen. purpose:  facilitate communication between s/h's; give everyone time; levels the playing field; provides full disclosure in takeovers; inspired by 1st generation state takeover statutes.

- Remedies for violations of (13: Consider gen. purpose of W. Act and how remedy will serve such purposes in particular circumstance.  Gearhart: "The purpose of the Williams Act...is not to tip the scales in favor of management or its opponents but to insure that a public shareholder, confronted by a cash tender for his stock, can obtain adequate information about the qualifications and intentions of the offering party before responding to the offer."

1. Disgorgement of Profits - return profits of stock above 5% ownership

2. Sterilization of shares - enjoin securities from being voted

3. Rescission - ct. imposed standstill - sell shares until ownership < 5%

4. Injunction - enjoin further action - found to be overly drastic in Gearhart: injunction allowed only where irreparable harm to interests protected by (13(d) - Those interests satisfied when s/h's receive the info. required to be filed.

5. Damages to shareholders (available in Gearhart)

6. Full disclosure

7. Slowdown the acquisition (similar to rescission?)

Tender Offer Rules (part of Williams Act) ((14(d)-(g):  T/O must be open at least 20 business days.

------------------------------------------------------------------------

SEA of 1934
(12:  must register securities if 500 s/h and $10 million in assets to be listed on stock exchange - Williams Act applies to these co.'s.

Proxy Rules: ((14(a) & (b) - part of SEA of 1934

Going Private:  ((13e-3, 13e-4

-------------------------------------------------------------------------
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Legal Standards
Business Judgment Rule
- Deferential std.:  Court does not second guess substance of board's decisions as long as made in good faith and after reasonable investigation - defers to board's business judgments.

- Does not protect the decisions of directors if they are grossly negligent or involve a confict of interest.

- When applicable: = Default rule (always applies)

- Types of transactions:  
Cash Acquisitions

 
Stock Deals with No change in control

Enhanced Scrutiny
Unocal/ Unitrin
- Unocal:  Requires that a response by the target's board be reasonable in relation to the threat of corporate policies posed by the Bidder:  Threat?  Proportionate response?

- Unitrin:  To decide whether the threat is proportional:  

1) ask if response is draconian:  coercive or preclusive? (preclusive = can't takeover the co.) and

2) is the response in a range of reasonableness?  

e.g., 
i) recap where s/h gets no vote and results in dramatic restructuring/change to the co.

ii) range of reason like business judgment rule

- TEST BECOMES:  

1) What's the threat?

2) Coercive/ preclusive response?

- When applicable: Defenses

- Types of transactions:
Rights plan (= poison pill) 

Recaps (substitute debt for equity - cash paid out to s/h as a special div. or to repurchase shrs)

Revlon
- Std:  Maximize s/h value in short-term (inconsistent with consideration of non-s/h constituencies)

- When applicable:  Sale

- Types of transactions:
Cash Sale

Stock Deal with change in control

Entire Fairness
- Std.:  Fair price (highest available such as under Revlon) and fair dealing - considered together

- Board must show how its process was fair and justify business judgment

- When applicable:  Breach of either duty of care (gross negligence) or duty of loyalty (conflict of interest/ self-dealing)

- Types of transactions:
MBO (management buyout), going private transactions,

Freeze-out (=squeez-out merger: designed to eliminate/cash-out minority interest.  Statelaw required fair treatment of the minority and often grants them appraisal rights.)

- Weinberger, Technicolor; Smith v. Van Gorkam (gross negligence - violated BJR)
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Tender Offers
8 Factors of Wellman Test to determine whether there is a Tender Offer

Who?

1.  Active and widespread solicitation of public s/h of target co.

What?

2.  Price:  Premium

3.  %age:  Substantial Percentage of stock

4.  Number:  Offer for fixed number of shares, often maximum number also.

How?

5.  Contractual:  firm terms, not negotiable

6.  Emotional:  offerees feel pressured to sell

7.  Public:  public announcements followed by rapid accumulation of shares

When?

8.  Offer for limited time

Hanson:  rejected 8 factor test and formulated new standard, but 8 factor test addresses purposes of William's Act better.  Hanson std:  if s/h had sufficient info. without the tender offer filings, then did not constitute a T/O because filings were not required to inform s/h.  If s/h info. was insufficient, the = T/O because the T/O filings were needed to provide s/h with W.Act protection.

---------------------------------------------

Tender Offer Rules: ((14(a), (b) - part of Williams Act

Business day = non-Sat./Sun./holiday

Sch. 14D-1:
Filed at Commencement of tender offer

Amending 14D-1:
Material changes - file amendment promptly but not later than the date such additional tender offer material or such change is first published, sent or given to s/h.

Sch. 14D-9:
Target's response/ must file within 10 business days after notice of tender offer disclosing target's recommendation of acceptance or rejection of the offer, neutral position, or inability to take a position as well as the reasons for the position taken.

Amending 14D-9:
Promptly file material changes.

- Formal Commencement = day of announcement (usually summary ad)

- Commencement by public announcement of intent:  5 business days to formally commence or withdraw.  If no action, then commencement deemed to formally occur on day of initial disclosure.  Otherwise, commencement is on date of compliance.

- All tender offers must remain open for at least 20 business days

- Withdrawal rights:  Any person who has deposited securities pursuant to a tender offer has the right to withdraw any such securities during the period such offer request or invitation remains open.

- Equal Treatment
--"All Holder's Rule": T/O has to be open to all holders of a class of equity securities s.t. T/O.  If only offering to purchase a portion of the shares, must pro-rate over all who tender during the period such offer, request, or invitation remains open. Rule 14d-8.

--"Best Price Rule": Bidder must pay equal consideration to all tendered shares - retroactive effect of changed terms (if better than that offered to prior offeree-sellers).

- Stop-Look-and-Listen letter: requests s/h's to defer making a decision on the T/O until the board makes a recommendation in Sch. 14D-9 (=within 10 bus. days).

- Offeror shall not increase or decrease the percentage of stock being sought unless such tender offer remains open for at least 10 bus. days from the date such notice is published.  Acceptance of < 2% in ad'l securities shall not be deemed an increase, i.e. <2% is o.k.

- Inside info.: Rule 14e-3 makes it illegal to engage in any fraudulent or deceptive practice in connection with any T/O.  Disclose or abstain.  Only applies if bidder has taken substantial steps to commence or has commenced a T/O.

- Short Tendering: Rule 14e-4 forbids people from tendering securities they do not own.  Prevents people from tendering more than they own in order to increase their pro rata amount.
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Defenses
Types of Shark Repellants/ Structural Defenses - generally require s/h approval

1. Supermajority voting

2. Elimination of s/h's ability to act by written consent

3. Staggered/ Classified Boards

4. Anti-Greenmail provisions

5. Ability of s/h's to call special meetings

6. Increase number of authorized shares - rights plans (dilutive effect), white squires

State Takeover Statutes
1. 1st generation (pre-Williams Act)

- required disclosure, delay, etc. --inspire W. Act

- federal statute prevails over state statutes, so found unconstitutional b/c interfere with federal law (but still on the books). 

- Edgar v. Mite
2. 2nd generation 

- Control Share Acquisition Statute: requires s/h's to approve acquisition of specified amount of shares to have voting rights with respect to that stock.  e.g., Conrail-CSX-Norfolk Southern: needed s/h approval of acquisition of shares to have voting rights with respect to those shares.

--Usually, 2 or 3 levels of s/h approval:

50% - controlling interest in co.

33% - important where 2/3 vote is sig. b/c 33%=blocking power

10-15-20% - initial level, once beyond this level, =more influence

--A number of co.'s have opted out of control share statutes b/c they allow a raider to have a special meeting for s/h's to approve the acquisition.  This provides a guaranteed meeting for s/h's to approve the raider's transaction, which would signal to the board the s/h's preference on the deal.  The s/h vote would be a referendum.

--Control Share Statutes are not sig. where a rights plan exists.

- Moratorium Statute (= Business Combination statute): if level exceeded, cannot engage in prohibited tranactions with co. for a specified period of time.  Doesn't affect ability to buy.  Prevents mergers, etc.  15-20% level = trigger.  Board can exempt.  DE exception ((203) for <15% and >85%.  see 3/24 notes: 2/6

3. 3rd generation (?)/ Other

- Staggered Board Statute - state imposed charter amendment.  Requires staggered boards, which is irrelevant other than in context of a proxy fight.

- Constituency Statute - not in DE b/c DE adopts Revlon.  These statutes allow the board to consider constituencies other than s/h's.

Regulatory Defense
- Hart-Scott-Rodino & Anti-trust - see time line for filing and timing requirements

--Does transaction have effect on pricing? competition? price consumers will have to pay?  e.g., Staples/Office Depot - sold stores to Office Max in communities where no competition to Staples or Office Depot in order to insure competition in each market

Transactional Defenses
Require S/H approval:

1. White Knight - Management LBO

2. Pacman - target goes after bidder

3. Spin-offs (similar to crown jewel) - spin-off crown jewel, allows spin-ee to remain independent

Do NOT require S/H approval:

1. Recaps - dividends; buybacks (including self-tenders)

2. Crown Jewel - but not all or substantially all of the assets (which would require approval)

3. Acquisitions - antitrust; leveraged (Time-Warner deal with(?) Paramount)

4. White Squire (no s/h approval if < 20%) - passive outside investor

5. ESOP's - employee stock option plans - tax advantages

6. Lock-ups/ break-up fees

7?. Golden parachutes - guarantee that exec. will be paid if terminated.  Takes away self-interest to entrench b/c protected.  Typically, double trigger upon change of control and another event (ct's don't like single trigger of change of control only). Exec. better off with gross-up than cut-back as far as IRC (280G excise tax goes.

8?. Just Say No - refuse to redeem rights plan/poison pill

****************************************
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Types of Mergers
Types of Consideration

1. Cash

2. Securities

3. Other property

4. Mixed - combination of above

Forms of Transactions

1. Asset acquisition

2. Stock purchase

3. Merger or consolidation

4. Recapitalization or restructuring (incl. spin-offs and split-offs)

One-step = merger.

Two-step = tender offer followed by merger (squeeze-out minority s/h's)

Types of Mergers

1. Forward Triangular: Sub survives, Target disappears.  Change in control because Target s/h's get Sub stock which is controlled by Parent.  Tax and licensing issues.

2. Reverse Triangular (much more common): Target survives as wholly-owned sub of Parent, Sub disappears.  Target shareholders become s/h's of Parent, so no change in control unless cash or parent has controlling s/h.

3. Short-Form:  If Parent owns at least 90% of sub., then parent may merge with sub and eliminate minority in a squeeze-out with only the approval of the Parent's board, i.e. no approval of sub (=target)'s board or s/h's required.  Appraisal rights will be available to dissenters (in DE).

Shareholder Approval may be required by

1. State corporate law (varying requirements)

50% of outstanding shares in DE; 2/3 of outstanding shares in NY

2. Stock exchange rules

50% of shares voting on the matter

3. Corporate charter (varying requirements)

4. Terms of outstanding securities (varies)

***********************************************
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% Ownership & Disclosure Req.
No disclosure until 5%.  Beneficial owner = power to vote and dispose of stock.  Also = groups.  Stock parking (buying shares in someone else's name) is only illegal if done in attempt to avoid disclosure.

5%
13D


Initial filing.  10 days from 5% acquisition to file.  Includes securities that you have the opportunity to acquire within 60 days even if contingent (e.g., options, convertible).  60-day-look-back applies where must disclose record of all transactions with securities for last 60 days.

13G (QII)

file 45 days after end of calendar year

1%
13D Amendment
file promptly (same day), = material change (also includes misstatement, change in purpose, filing of proxy, larger group)

QII's change to active intent to acquire control:  file 13D, 10 days from date of determination of active intent.  10 day cooling period follows filing.  also file 10 days after end of each month 5% or more acquired - computed at end of month.

10%
13D (QII)

file 10 days after end of month, 10 day cooling period follows filing, also file 10 days after end of each month 5% more acquired - computed at end of month.

15%
HSR


File to Antitrust Division and FTC when lower of $15mm or 15% acquired in assets or voting securities of target.

- Tender offers: 15 day waiting period/ additional 10 days if second request for further info. made

- Other acq.: 30 day waiting period/ additional 20 days if second request

10 - 20%  Triggers rights plans

> 20% of outstanding stock issued requires shareholder vote per NYSE rules.

Proxy filings require pre-clearance by SEC

***********************************************
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Proxy Rules (part of SEA 1934)

- (14(a): Unlawful to solicit or permit use of name to solicit proxy or consent or authorization from holders of registered securities.

- Reg. 14A: contains Rules

Rule 14a-x Timing Requirements

-3: Annual report must be attached to proxy statement unless unavailable at time solicitation is being made.  In such case, prosy statement must undertake to provide annual report at least 20 days prior to the annual or special meeting or 20 days prior to the date a written consent or authorization would be used to effect corporate action.

-6: Preliminary proxy statement must be filed to SEC at least 10 calendar days prior to the date definitive copies are first sent or given to s/h's.  SEC can require less time if good cause.  The filing of revised material does not recommence the 10-day period unless material revisions or new proposals that constitute fundamental change.

-6(g): do we need to know this?

-7: "Mail their stuff or give them a list". Registrant (issuer of securities for which proxy is being solicited) shall deliever to requesting s/h within 5 bus. days of the request, notice of whether registrant has elected to mail the s/h's materials or provide s/h with list, statement of number of record and beneficial holders, and estimated cost of mailing.  Also within 5 bus. days to provide to a requesting s/h current list of names of record holders and beneficial owners.

-8: To make s/h proposal, s/h must be a own at least 1% or $1,000 in market value of voting shares and have held such shares for at least 1 year and continue to own them through the date of the meeting.

-8:  S/H proposal to be presented at annual meeting must be received by registrant's offices not less than 120 days before the date the registrant's proxy statement is released to s/h in connection with the previous year's annual meeting.  Exception:  if no annual meeting was held in previous year or if date of annual meeting has been changed by more than 30 calendar days from the date contemplated at the time of the previous year's proxy statement, a proposal shall be received by the registrant a reasonable time before the solicitation is made.

-8:  S/H proposal is limited to 500 words.

-9: False or misleading statements include: predictions of specific market values, impugning character or integrity without factual foundation, failture to identify a proxy statement, and claims made prior to a meeting regarding the results of the solicitation.

General rules:

- exception: s/h can state intent of how to vote without violating proxy rules

- 3 req's of Rules 14-3,5,6 & Sch. 14A:

1. If non-exempt solicitation, then you have to send proxy statement to s/h's and file with SEC and comply with above rules and Sch. 14A

2. Must preclear the proxy statement with the SEC staff before you file it (e.g., preliminary)

3. All other written solicitation materials also must be filed with the SEC (no preclearance required).  -including "fight ads", private letters, written scripts used in phone conversations (if written for use, even if oral communication).

- Rule 14a-7: Proxy solicitor can get list of S/H

- New Rules:  Rules 14a-11(Bd.),12(merger proposals): cover proxy contests (struggle between outside s/h and the co.) Key purpose is to provide additional exemption.  14a-11 allows you to start (ads, calls, letters, etc.) the solicitation before you have completed the process of preclearing and sending out the proxy statement; but can't solicit a card until after sending the proxy statement.  Must send proxy statement as early as possible.  Sch. I must be included in the proxy materials (identifies the participants in the deal).

- 1992 = most recent amendment to the proxy rules.  The changes give institutions more influence over directors.

- Comparison of old and new rules:  see 3/3/97 notes (p.5/10)

- Know Rule 14a-8: proposals can be kept out under different grounds (know where to look for exam - see 3/3/97 notes, p.5/10)
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General Concepts 


Appraisal Rights, (252 DGCL

If consideration = cash/mixed, then appraisal rights available.

If consideration = stock only (incl. cash for fractional), then appraisal rights NOT avail.

If asset acquisition in DE, then NO appraisal rights.

If short form merger, then appraisal rights available.

Public co. exception:  If disappearing co. is listed on stock exchange or has > 2,000 s/h, then NO appraisal rights because s/h could have sold for cash at market value before merger.

Purchase v. Pooling
- Purchase = default

- Pooling is preferable because no goodwill amortization as required in purchase

- Must satisfy 5 factors to qualify for pooling:

1. at least 90% of the consideration is stock (no cash)
2. no more than 10% cross-ownerhship between the two corps

3. corps autonomous for at least 2 years prior to merger


4. no intention to sell major assets within 2 years after merger

5. single transaction

Prisoner's Dilemma
- All s/h who tender within the time frame (at least 20 business days) of the tender offer share a pro rata distribution of the 1st tier offer price (in partial T/O - e.g., two-tier T/O).  The rules don't solve the dilemma, but they do improve the ability of s/h's to communicate and compare the blended value to the tiered offer price.  Although still coercive, all s/h's who tender within the tender time period get equal treatment.
Tobin's Q
- Formula:  Tobin's Q = (stock value)/(replacement value of assets in co.)

  = (stock value)/(asset value)

- If Q < 1, then the cheapest way to get at the assets is to purchase the stock on the market and liquidate the co.

- If Q > 1, then the co. is overvalued in the market, so don't buy the stock - cheaper to acquire by asset acquisition instead. 

Parties who can sue (private rights of action): Shareholders, Bidders amking counter-tender offers, SEC (enforcement action), Target co.'s depending on circuit.
Rights Plans
- same as poison pill, just say no defense: rights are issued to all of target's s/h's, entitling them (1) to purchase ad'l shrs of c/s at a price that is a fraction of the market price upon certain "triggering events" and (2) to purchase stok of the tender offeror at the same discounted price after a merger of the target into the tender offeror.

- Avoid triggering rights plan because of dilutive effect.

- Use of rights plan v. staggered board, etc.

- Board puts rights plan in place, so Board has the right to remove it.

- Applicable legal standards

