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1. Jurisdiction
A. Subject Matter Jurisdiction

· The court’s power to hear a case based on the nature of the dispute
· Cannot be waived

· Can be raised by either party or the court at any time
· Policy Considerations: federalism, distribution of power b/w fed and state

· Motion: 12(b)(1) – motion to dismiss for lack of subject matter jurisdiction
1) State courts
· Courts of general jurisdiction (Lacks v. Lacks, NY CoA 1976, p. 246)
2) Federal courts 

· Must have SMJ to hear a case; otherwise, verdict can be thrown out (Capron v. Van Noorden, 1804)

· Courts of limited jurisdiction
· Limited by Article III, section 2 of Constitution and 1789 Judiciary Act (Congress has discretion to grant jurisdiction or not even w/in Const limits)
· Jurisdiction of federal courts should be construed narrowly, unless established by precedent or statute

a) §1331. Federal Question Jurisdiction

· Gives federal courts original jurisdiction over all civil actions arising under the Constitution, Laws, or Treaties of the U.S.

· Note: Art. III, Sec. 2 is broader than §1331 because Congress has not vested in the federal court system the full range of powers allowed it under the Constitution

· Did not exist until 1875; before that, some allowed under Osborn v. Bank of the United States, 1824, p. 271 (“federal ingredient” confers jurisdiction).

· Well-pleaded complaint rule – Substantial FQ must arise under P’s claim for relief – not in defenses, answer, counterclaims, or in later stages of the litigation (Louisville)
· Important b/c of the limited nature of FQJ & importance of determining SMJ at the outset

· No amount in controversy requirement (dropped in 1980s)

· Most federal questions have concurrent jurisdiction, but some are exclusive to the federal courts

· §1333. Admiralty, Maritime and Prize

· §1334. Bankruptcy Cases (partial)

· §1335. Interpleader (requires amnt in controversy over $500 + minimal diversity)
· §1337. Commerce and Antitrust Regulations

· §1338. Patents, plant variety & copyright (NOT rest of topics under this heading)

· §1343. Civil rights and elective franchise (partial)

· §1345. U.S. as a plaintiff; §1346. U.S. as a defendant

Policy Considerations: Promote uniform adjudication of federal law and issues of national importance
	Case
	Year
	Material Facts
	Rule
	FQJ?

	Louisville & Nashville RR v. Mottley
	1908
(273)
	Mottley sued to regain free pass to ride RR
	Federal Question must be basis for cause of action; cannot arise as a response to a potential defense; Well-Pleaded Complaint Rule
	NO

	T.B. Harms Co. v. Eliscu
	1964 

(276)
	Breach of contract action incl. accusation of copyright violation
	Federal question must be “crucial issue” of case
	NO

	Shoshone Mining v. Rutter
	1900
(280)
	Conflicting mining claims where fed law said local custom rules
	Insufficient for federal law to be implicated in a case if the case itself turns on a question of state law
	NO

	Smith v. Kansas City Title & Trust
	1921
(279)
	Shareholder suit to enjoin Trust from investing in federal bonds claimed to be unconstitutional
	Claim “arises under” laws of U.S. by virtue of requiring a determination of the meaning or application of such law, regardless of whether right was created by state law; FQ in this instance was very important to fed govt.
	YES 

	Moore v. Chesapeake & Ohio Ry
	1934
(279)
	Moore claimed no evidence of contributory negligence could be entered under Kentucky Employer Liability Act, which prohibited such evidence where federal or state statute enacted for protection of employee safety had been violated by employer; in this instance, statute was Federal Safety Appliance Act
	“A suit brought under the state statute which defines liability to employees who are injured while engaged in intrastate commerce, and brings w/in the purview of the statute a breach of the duty imposed by the federal statute, should not be regarded as a suit arising under the laws of the U.S.”
Seems to overrule Smith, but doesn’t if read to say that state interest here was simply greater than Fed interest in determining whether employer conduct violated Federal Safety Application Act
	NO

	Merrell Dow Pharmaceuticals v. Thompson
	1986
(281)
	Canadian & Scottish couple brought several counts against Bendectin maker incl. violation of Federal Food, Drug & Cosmetic Act (FDCA) 
	Where a Federal statute expressly provides for a federal right of action or courts read it to imply a private right of action, violations of that statute “arise” under federal law; however, where there is no express or implied right to private action in fed statute, cause is state
	NO

	Grable & Sons Metal Products v. Darue Engineering & Manufacturing
	2005
(289)
	Suit challenging seizure of property made under a federal tax lien
	Substantial federal issue suffices to grant federal question jurisdiction (§1331 does not require a federal cause of action); seems to pick up on Smith
	YES 


Analysis:
1. Does the cause of action arise from the laws, treaties of Constitution of the U.S.?

· If yes, go to #2

· If no, go back to state court (Mottley, Eliscu)
2. Is there a federal interest in adjudicating this dispute?

· If yes, then they’ll probably take it (Grable, Smith)
· But reference to federal law in plea doesn’t make FQJ (well-pleaded complaint rule)
· Courts have recognized that the codes of some federal agencies provide for private citizens to sue in tort on the state level using them as a guide

· SEC; FDCA (Merrell Dow); FELA (Moore)
b) §1332. Diversity of Citizenship Jurisdiction

· Cases b/w citizens of different states, two or more states, a state and citizens of another state, a state or its citizens and foreign states or citizens

· Exceptions for domestic relations (divorce, alimony, custody) and probate (wills, hornbook p28)

· Congress-granted right under Art. III, Sec. 2 of Constitution; however, narrower than Constitution b/c of two restrictions
· Amount in Controversy

· Minimum of $75,000.01, excl interest & costs, but incl atty’s fees (if provided by statute or K)
· For injunctions, the court tries to quantify the amount in controversy (look to: value of the injunction to P,  cost of compliance w/ injunction for D, or either of those)
· Aggregation permitted for multiple claims by single P against single D or for true joint claims (arising from undivided interests, such as joint property owners)
· Court accepts plaintiff’s amount in controversy plea unless defendant shows otherwise
· Policy: Screen out smaller cases to prevent the federal courts from becoming flooded by diversity cases, thereby choking out the ability to adjudicate federal question cases
· Complete Diversity
· Strawbridge v. Curtiss (1806), 250: No diversity jurisdiction if any P is a citizen of the same state as any D, no matter how many parties are involved.
· However, court can realign parties to reflect “actual clash of interests” even if affects diversity (court uses “ultimate interests” test to “look beyond” pleadings)
· How to determine citizenship?
· Citizenship is determined based on the day that the action was filed
Natural persons (§1332(a)): Citizenship = domicile
· Domicile is determined by person’s “center of gravity” (residence, work, car registry, etc)
· Changes if person goes elsewhere with intent to remain indefinitely
· Must be US citizen, but aliens w/ perm residence are treated as citizens (Amend. XIV)
· -> Constitutional question (see hornbook, p34)
· Aliens w/o perm residence can assert alienage jurisdiction (1332(a)(2))
Corporations (§1332(c)(1)): Citizenship = place of incorporation & principal place of business
· Different courts use different methods to determine principal place of business
· Nerve Center Test – where executives are based and make operations decisions
· Muscle Test – where company does most of its manufacturing or sales
· Activities Test – gives preference to manufacturing/services, then corp HQ if unclear
· Exception for insurance companies: considered to have citizenship in their place of incorporation, principal place of business, and any state in which any insured is a citizen
Unincorporated Associations (unions,firms): Citizenship = Every state where member is citizen
· Some unions have members in all 50 states; they can therefore not be sued in diversity

· Carden v. Arkoma Assoc, 1990,  p. 259, reaffirmed bright line between corporations and unincorporated associations for diversity purposes b/c would not be desirable or feasible to assess the corporate status of a business entity on a case by case basis.

Representative Actions (§1332(c)(2)): Citizenship = citizenship of represented 
· Applies to infants, incompetents, deceased persons
· Exception for shareholder derivative suits and class actions, where citizenship = citizenship of representative
· Exceptions to complete diversity requirement of §1332

· §1359 – cannot improperly join a party in order to get or exclude §1332 jurisdiction

· Rose v. Giamatti, SD Ohio 1989, p261: Only the citizenship of substantive parties, not formal or nominal ones, counts towards §1332 jurisdiction

· §1335. Interpleader w/ $500 or more in controversy gets Fed SMJ w/ only minimal diversity

· §1369. “Mass Disaster Bill” (Multiparty Multiform Jurisdiction Act): In cases where 75 or more persons are affected by a single disaster, only minimal diversity is required under §1332

· §1332(d). Class Action Fairness Act: Class actions with value over $5m are automatically federal as long as they have minimal diversity.
Policy
· Pro: Anti-prejudice provision; Commercial interests like b/c they see federal bench as superior (the judges are better, also seen as more independent b/c lifetime tenure, no local influence, more conservative)

· Con: Fills dockets (today, 25-30% of federal docket is §1332 vs. 40% in 60s due to increasing amount in controversy); original purpose was to prevent lower classes from punishing upper classes; unfair that some people have access to different courts just b/c of citizenship

· Compromise: American Law Institute suggested D’s could not remove to fed court if in home state

c) § 1367. Supplemental Jurisdiction

· Prior to the passage of §1367 (took effect Dec 1, 1990), federal courts used
· Pendant jurisdiction: Where P’s complaint appends a claim lacking an independent basis for federal SMJ to a claim possessing such a basis

· Ancillary Jurisdiction: When either P or D injects a claim lacking an independent basis for SMJ by way of a counterclaim, cross-claim, or third party claim that emanates from the same T&O as the original claim (where the original claim does possess a basis for federal SMJ)
Policy Considerations: Keep all matters arising out of single T&O together to ensure judicial economy and efficiency; prevent unfair res judicata.

Cases:

· United Mine Workers of America v. Gibbs, 1966, p291: Enlarged pendant claim jurisdiction
Rule:
· In a case w/ both federal & state claims, §1331 jurisdiction can be claimed IF

· The federal claim has sufficient substance for FQJ; AND 

· Both state & fed claims arise from “common nucleus of operative fact”

· Mitigating considerations

· Are judicial economy, convenience and fairness would be best served by granting §1331
· If state issues substantially predominate, then state claims can be separated from federal claims without prejudice so that they can be re-filed in state court

· Would it be complicated for the jury to separate state vs. federal law? If so, separate.
· Aldinger v. Howard, 1976, p. 296: Attachment of additional party to fed suit struck down; Rule: Pendant claim joinder against same party is ok; pendant party joinder of party w/o independent federal jurisdiction is not ok.
· Owen Equipment & Erection Co. v. Kroger, 1978, p. 297: Kroger (Iowa) brought suit against Owen (Neb) in fed court under §1332; Owen brought in Omaha Public Power as third party; Owen dropped out; OPP was discovered to be citizen of Iowa, not Nebraska; Kroger claimed still §1332 jurisdiction because of ancillary jurisdiction; court said no, dismissed suit; Rule: Can’t use ancillary jurisdiction to do an end run around complete diversity requirements

· Finley v. U.S., 1989, p. 299: Woman wished to sue U.S. (can only be sued in federal court), City of San Diego & a utility company (both can only be sued in state court); she sued in fed dist court, which allowed attachment of state-based tort claim against City & utility; Supreme Court struck down attachment b/c pendant & ancillary jurisdiction are unconstitutional expansion of federal jurisdiction; asked for Congress to make a statute addressing this issue (Congress made §1367)
· §1367 superseded pendant and ancillary jurisdiction and created Supplemental Jurisdiction 

· §1367(a): In any civil action for which the federal courts have original jurisdiction, the federal courts shall also have supplemental jurisdiction over all other claims that form part of the same case or controversy; except for exceptions in (b) and (c)
· Codifies Gibbs; under this standard, both Aldinger and Finely would have survived

· §1367(b): In §1332 cases, federal courts shall not have supplemental jurisdiction over claims made by plaintiffs (= original plaintiffs) against people joined under Rule 14 (third party practice), 19, 20 (compulsory & permissive joinder of parties) or 24 (intervention) including 13(a) compulsory CCs
· Note anti-diversity policy

· Codifies Owen exception; under this, Owen would still have been decided the same, b/c there was no original §1332 diversity jurisdiction over the suit

· §1367(c): Codifies the second part of Brennan’s decision in Gibbs, fed courts should not take jurisdiction, even if they can, if:
· The claim raises a novel or complex issue of State law

· The state claim substantially predominates over the claim or claims over which the district court has original jurisdiction

· The district court has dismissed all claims over which it has original jurisdiction, or

· In exceptional circumstances there are other compelling reasons for declining jurisdiction
· Provides a tolling provision to preserve right to seek relief in state court if 1367 jurisdiction is denied
B. Personal Jurisdiction
· The court’s power to hale a person into court based on their identity or property

· In personam – jurisdiction over a person; judgment follows them
· Quasi-in-rem – jurisdiction over non-resident via their property; judgment restricted to the property
· In rem – jurisdiction over property; judgment binds property & any person w/ connection to it 
· Policy Considerations: federalism, respect for state boundaries and states’ rights within their boundaries; privileges and rights clause of Constitution (Art. 4, Sec. 2) confers privilege on individuals to move between states; Due Process rights under 14th amendment (after 1868); States have constitutionally protected police powers (10th amendment reserve power clause); fairness to both litigants
· Motion: 12(b)(2) – motion to dismiss for lack of personal jurisdiction
1) Traditional bases for personal jurisdiction
ALWAYS ADDRESS THIS: If there is a traditional basis, say it; if not, say there is no traditional basis. 
a) Physical Presence/Territoriality
· State has exclusive jurisdiction (is all-powerful) over people and property within its territory

· Pennoyer v. Neff, 1877, p. 63: Exercise of quasi in rem jurisdiction overturned b/c property was acquired after initiation of suit; Mitchell attempted to use property in the state as a basis to adjudicate a breach of contract claim unrelated to the land; gave constitutional approval to territorial jurisdiction; Rule: Every State possesses exclusive jurisdiction & sovereignty over persons & property w/in its territory AND no state can exercise direct jurisdiction over persons & property w/o its territory
· Burnham v. Superior Court of California, 1990, p. 160: Jurisdiction over non-resident while physically present in the state upheld despite lack of minimum contacts; Rule: Physical presence = jurisdiction. If you’re there, you’re there, doesn’t matter why.
· Tickle v. Barton, SC WVa 1956, p. 23: Personal jurisdiction overturned where fraud induced presence; Rule: Fraud cannot be used to achieve presence
b) Domicile 
· A state has power over a domiciliary of that state, regardless of location (carry your domicile w/ you)

· Milliken v. Meyer, 1940, p. 71: Personal jurisdiction over non-resident domiciliary upheld
Rule: Domicile in a state is alone sufficient to bring an absent defendant within the reach of the state’s jurisdiction for purposes of a personal judgment by means of an appropriate substituted service. 

c) Agency
· Agents carry jurisdiction on behalf of the corporation, partnership, or individual they represent; hence, personal jurisdiction can be exacted via an agent physically present in the jurisdiction.

· Frummer v. Hilton Hotels International, 1967, p. 127: Personal jurisdiction over Hilton upheld due to “agency relationship” in personal injury suit where service was made on Hilton Reservation Service

d) Consent
· Express Consent

· Adam v. Saenger, 1938, p. 72: Person has right to bring suit in a forum with which they have no other connection; Rule: Personal jurisdiction can be waived by explicit consent

· Contractual Consent

· M/S Bremen v. Zapata Off-Shore Co., 1972, p. 173: Forum-selection clause upheld. Rule: Forum-selection clauses should be upheld unless honoring them would compromise fairness.

· Carnival Cruise Lines v. Shute, 1991, p. 173: Same as Bremen, forum selection clause upheld

· Consent to Impose Sanctions

· Insurance Corp. of Ireland v. Compagnie des Beaxites de Guinee, 1982, p. 171: CBG sued non-paying foreign insurers in Pennsylvania; insurers contested personal jurisdiction and refused to provide documentation proving their citizenship; following repeated warnings, court assumed jurisdiction was valid to impose sanctions; SC upheld sanctions

· Implied Consent

· Hess. Pawloski, 1927, p. 73: Mass. statute that implied consent to personal jurisdiction based on decision to drive on states’ roads upheld; police power right of states and public policy win over individual rights and privileges
· Wuchter v. Pizzutti, 1928, p. 190, statute identical to Mass statute struck down for not explicitly stating that agent had to forward notice of process to defendant

· Ratliff v. Cooper Labs, 4Cir 1971, p. 172: No personal jurisdiction in SC for company qualified to do business in SC & regularly sent salesmen into the state in suit brought by FL and Ind. Consumers damaged by Cooper products who sued in SC b/c of long statute of limitations. Rule: Qualifying to do business in a state does not imply consent to jurisdiction in the state.

e) Waiver
· PJ can be waived; commencing a lawsuit automatically waives PJ
· It is automatically waived under Rule 12(h) if: not asserted the Rule 12(g) motion articulating defenses, made by motion under Rule 12(h), or included in responsive pleading or 15(a) amendment.

2) Is there an applicable long-arm statute?

· A long-arm statute allows a state to assert personal jurisdiction over a person who is not a citizen or physically present in the state
· To use long-arm, plaintiff must clear 3 hurdles: (1) language of long-arm must encompass type of tort in question; (2) judicial standards resulting from statute must allow it (e.g., some states’ stare decisis requires a substantial state interest); (3) long-arm must be constitutional (see chart below)

· Different states have different approaches to long-arm statutes

· Long-arm statutes that reach the Constitutional limit (e.g., Rhode Island, California)

· One result is that all challenges are constitutional challenges (-> Supreme Court). This provides good protection but result of lazy statute writing.
· Illinois – the tortious act occurs at the point of injury
· New York – the tortious act occurs at the point of negligence

· A truck improperly packed in Pennsylvania exploded in NY, but the court held that since the negligent packing occurred in Pennsylvania, NY did not have jurisdiction.

· North Carolina – spells out specifically what situations give NC jurisdiction
3) Is the long-arm constitutional?

Policy Considerations: State right to tax and protect its citizens through police powers (10th amendment reserve power clause); consumer right to sue party who caused their injury; fairness to defendant (14th amendment due process rights); importance of respecting other states’ or countries’ legal systems
Cases:
	Case
	Year
	Material Facts
	Rule
	Specific

PJ?

	Intl. Shoe v. Wash.
	1945
(p76)
	Out of state corp w/ lots of orders, salesmen permanently there
	Minimum contacts equaling fair play and substantial justice;  “benefits and protections of the laws”
	YES 

	McGee v. Intl. Life Ins.
	1957 

(p89)
	Out-of-state insurer sold policy to forum resident
	Single deliberate commercial contact giving rise to claim in insurance situation

	YES 

	Hanson v. Denckla
	1958
(p90)
	Plaintiff moved to forum state after setting up trust w/ D in DE
	P’s “unilateral activity” doesn’t satisfy min con w/o D’s purposeful availment; Dissent (Black): Florida is convenient place for lit.
	NO

	Gray v. Am Radiator
	1961
SC Ill

(p83)
	Out-of-state component incorporated by other into boiler sold in forum
	Purposeful availment grants personal jurisdiction; Deliberate contact for economic benefit
	YES 

	Kulko v. Superior Court
	1978
p106
	Kids move in w/ mom in CA, mom sues NY father in CA
	Defendant’s consent to plaintiff’s unilateral activity does not constitute “purposeful availment”;bad for fairness & family relations
	NO

	WWV v. Woodson
	1980
(p94)
	Suit against regional distributor (NY) and retailer (NY) of car that exploded in Okla.
	W/o min con., no consideration of fair play & substantial justice; foreseeability ≠ purposeful availment; Dissent (Brennan): new standard, min con b/w parties, transaction & forum
	NO

	Burger King v. Rudzewicz
	1985
p108
	Franchise agreement w/ forum-selection clause; sustained dealings b/w D & P in forum (FL)
	5 factors for fair play & substantial justice: burden on D to litigate in forum; forum state’s interest in adjudicating; P’s interest in convenient & effective relief; public policy; judicial efficiency
	YES 

	Asahi Metal v. Superior Court
	1987
p117
	D is Japanese company sold valves to Taiwan corp.; ended up in defective tires in CA.
	Stream of commerce “plus” (plus = purposeful direction); mere placement of product into stream of commerce insufficient, must purposefully direct to create min con.
	NO

	Harris Rutsky v Bell & Clements
	9Cir

2003

P107
	UK insurance broker that brokered K challenged PJ in California 
	Effects Test: Minimum contacts exist if D: (1) committed intentional act; (2) expressly aimed at forum state; (3) caused harm,brunt of which D knew would be suffered in the forum state.
	YES


4) General Jurisdiction
	From Justice Stone’s decision in  Intl Shoe
	Continuous and systematic contacts b/w D & forum
	Isolated and sporadic contacts b/w D & forum

	COA arises from contacts (specific jurisdiction)
	YES
International Shoe

 Burger King
	Depends on nature/circumstances of contacts
YES: Hess, McGee, Gray, Harris
NO:  Hanson, Kulko, WWV, Asahi

	COA does not arise from contacts 

(general jurisdiction)
	YES
Perkins
Bryant v. Finnair
	NO
Helicopteros


Cases:

· Perkins v. Benguet Consolidated Mining Co., 1952, p. 125: Ohio assertion of personal jurisdiction upheld over company that relocated from Philippines to Ohio during WWII; Rule: Continuous and systematic contacts grant general jurisdiction if contacts are “sufficiently substantial”.

· Bryant v. Finnish National Airline, NY CoA (1965): Single FinnAir office in NY (advertises, solicits business, gives booking info) sufficient for general jurisdiction in tort action where tort occurred in Paris.
· Helicopteros Nacionales de Colombia v. Hall, 1984, p. 128: No PJ over Colombian corp w/ machinery & training from Bell (TX) where Helicol crash killed 4 employees of Consorcio/WSH (TX co); Dissent (Brennan) specific jurisdiction exists b/c incident need not “arise out of” contacts, only must be “related to” contacts, plus also general jurisdiction b/c of contacts w/ Bell. The dissent has gained acceptance in recent years (CA and Fed cases)
Note
· Because of the lack of case law on general jurisdiction, there are questions about what qualifies as “continuous and systematic” contacts sufficient to warrant general jurisdiction

· Perkins and Bryant (above) show that having a store grants general jurisdiction
· Stream of Commerce can also grant general jurisdiction – a NY corp that sells all products through a distributor in NJ would be subject to general jurisdiction in NJ

· Wal-Mart Example: This is where it starts to get fuzzy – if you sell through Wal-Mart (and therefore in all 50 states), it is unclear if general jurisdiction would follow to all 50 states. Consider amount of sales in each state, dominance in particular forum, etc.
5) Quasi-in-rem Jurisdiction (Based on Power over Property)
· Exemplified by Pennoyer, where Mitchell tried to get personal jurisdiction over Neff to get paid on a debt by attaching Neff’s property in the state, even though the property was unrelated to the debt claim.

· Substantially restricted by Shaffer, which mandated application of International Shoe test. As a result, quasi-in-rem only useful for areas w/in constitutional limit but not covered by long-arm statute (e.g., defamation suit in NY).
Policy Considerations: Due Process (MUST give notice to defendant/property owner), fairness
Cases:

· Harris v. Balk, 1905, p. 145: Harris attached Balk through quasi-in-rem jurisdiction to enforce payment of a debt owed him by another (Balk owed Epstein and Epstein owed Harris). Rule: Debt exists in the debtor and travels with him wherever he goes. (Entire concept overturned by Shaffer, below)
· Shaffer v. Heitner, 1977, p. 147: No quasi-in-rem jurisdiction in shareholder derivative suit filed in DE against 28 officers/directors of Greyhound, none of whom lived in DE. (DE was only state where law said that stock is physically located in place of incorporation; this is ruled unconstitutional) Rule: Quasi-in-rem is also subject to International Shoe rule of “minimum contacts equaling fair play and substantial justice”.
6) Jurisdiction and Technological Contacts

· Internet publication and sales brings up issues of jurisdictional boundaries
· If a website can be viewed anywhere, does that mean universal jurisdiction on the internet?

· On other hand, cannot ignore prevalence and importance of internet

Cases:

· Inset Systems, Inc. v. Instruction Set, Inc., DC CT (1996), p. 141: Website advertisement constitutes purposeful availment, so personal jurisdiction upheld; NOTE: other jurisdictions reluctant to follow this.

· Cybersell, Inc. v. Cybersell, Inc., 9Cir (1997), p. 141: Mere maintenance of website insufficient to show purposeful availment.

· Zippo MFG Co. v. Zippo Dot Com, Inc., SDNY (1997), p. 141: Sliding Scale Test, “the likelihood that personal jurisdiction can be constitutionally exercised is directly proportional to the nature and quality of commercial activity that an entity conducts over the internet”: Active Websites, where defendant conducts business over internet with users, jurisdiction is almost always proper; Passive Websites, where site simply provides information, jurisdiction is rarely appropriate; Interactive Websites, where user can exchange information with host computer, jurisdiction is sometimes proper depending on situation and jurisdiction’s interpretation (some say interactive website alone is sufficient; some require addtl. non-internet activity in forum; some require addtl. activity in forum unrelated to cause of action).
· Bellino v. Simon, ED La (1999), p. 135: Extensive internet website solicitations plus nationally-viewable website equals minimum contacts; however, fair play & substantial justice must then be evaluated. In this case, personal jurisdiction was stricken for one of two defendants who showed that it would be an unreasonable burden upon him to have to litigate in Louisiana.
· Gutnick v. Dow Jones (???), Australia (2002): High Court of Australia upheld suit for defamation over article published in U.S. and posted by Dow Jones on the Internet. Standard for defamation in Australia is negligence (like in UK) vs. in US it is recklessness. Suit later settled out of court.
7) Personal Jurisdiction in Federal Courts
· Federal courts sitting in diversity apply the law of the applicable state (Arrowsmith v United Press Intl)
· FQJ requires application of federal personal jurisdiction statute – Rule 4(k) (enacted 1993)
· Proper service grants federal courts personal jurisdiction over
· Anyone who would be subject to jurisdiction by the state court; or

· Any party joined under Rule 14 or Rule 19 and is served w/in a judicial district not more than 100 miles from place where summons was issued; or

· Anyone subject to interpleader jurisdiction

· Anyone not subject to the jurisdiction of any of the 50 states, as long as the claim arises under federal law and jurisdiction is consistent with the Constitution (Rule 4(k)(2))
· This is intended to fill the gap b/w the reach of a state’s long-arm and the constitutional limit

· Federal courts are governed by due process clause of 5th amendment, NOT 14th amendment

· Oxford First Corp v. PNC Liquidating Corp., ED PA (1974), p. 178: Federal statutes authorizing extra-district service of process are not constrained by International Shoe standard; however, they are limited by fundamental notions of “fairness” derived from 5th amendment Due Process clause, incl.: extent of defendant’s contacts with forum; inconvenience to D of defending in distant forum; judicial economy; probable locus of discovery; interstate character and impact of D’s activities.

NOTE: Most district courts have not applied this standard, instead look at D’s contacts w/ U.S.
8) Challenging personal jurisdiction
· Right to challenge personal jurisdiction is automatically waived under Rule 12(h) if not asserted the Rule 12(g) motion articulating defenses, made by motion under Rule 12(h) or included in a responsible pleading or an amendment thereof (under Rule 15(a)).

· Motion 12(b)(2) to dismiss for lack of personal jurisdiction

· Special Appearance (I’m here but I’m not here) – D can put in special appearance to challenge personal jurisdiction w/out submitting to jurisdiction but cannot make defense on merits while doing this

· Collateral Attack – If D has no property in forum, can ignore suit & forum will render default judgment, then D can challenge enforcement based on lack of personal jurisdiction (Wyman v. Newhouse)

· In most state & federal courts, if PJ challenge is unsuccessful, D can defend on the merits, then appeal afterwards on the PJ decision (can lead to reversal of judgment and dismissal of action)

C. Notice and an Opportunity to be Heard 

· Due Process requires that parties be given reasonable notice of a law suit & opportunity to defend themselves

· Policy Considerations: Due process rights of defendant; D’s property rights; fairness to plaintiff; adversarial system requires people to know what they’re defending against and have opportunity to do so
· Motion: 12(b)(4) – motion to dismiss for insufficiency of process

1) Notice
· Mullane v. Central Hanover Bank & Trust Co., 1950, p. 183: Petition for settlement of accounts for new common trust fund denied for lack of proper service on trust members where notice was given by publication in local newspaper for 4 successive weeks as required by minimum standard of NY Banking Law. Rule: Notice must be reasonably calculated under the circumstances to give actual notice.
· Jones v. Flowers, 2006, p. 657 (blue pamphlet): Constitutional notice standard not met where certified letter sent to property owner was returned to state commissioner. Rule: Is Constitutional duty of state to take additional steps to notify owner whose property is to be seized after initial attempts at notice are known to have failed. 

· Fraud in Service
· Fraud cannot be used to induce a person to enter a state where they will be served with process; however, you can use it to get close enough to serve them if they’re in the state.
· Tickle v. Barton, SC WVa 1956, p. 23: Personal jurisdiction overturned where  plaintiff’s lawyer used “trickery, artifice and deceit” to lure D into WVa.
· Wyman v. Newhouse, 2Cir 1937, p. 218: Judgment overturned where fraud was used to induce D to come to Florida, where he was subsequently served. 

· Gumperz v. Hofmann, NY SC 1936, p. 219: Upheld service obtained by using trickery on a party who voluntarily was in NY. Rule: Trickery in serving process is ok if it is used to facilitate service on a party already in the jurisdiction b/c is being used to enforce a duty.
· Immunity from Process
· Intended to remove any disincentive for certain people, like witnesses, to enter the state
· State ex rel. Sivnksty v. Duffield, SC WVa (1952), p. 214: Service of civil process to man while in jail awaiting criminal charges upheld b/c Sivnksty could have posted bail & left state.
2) Opportunity to be Heard

· An adequate opportunity to be heard is guaranteed in the Due Process clause. 

· The defendant must be informed of the action long enough in advance of the time when he/she is required to respond so as to allow him/her to obtain counsel and prepare a defense
· Rule 12(a) requires minimum of 20 days to respond

· Prior to passage of Rule 12(a), Roller v. Holly, 1900, p. 220 held that 5 days notice for a Va defendant to defend an action in Texas was insufficient.

· Tension b/w creditors and debtors

· Creditors argue that pre-seizure notices undermine the whole purpose

Cases:

· Prejudgment replevin provisions

· Creditors v. Debtors

· Creditors say that pre-seizure notice undermines whole purpose of repossession b/c debtor will just move or destroy property

· Debtors argue that their Due Process rights risk being violated w/o fair warning
· Fuentes v. Shevin, 1972, p. 221: Struck down two prejudgment replevin provisions (FL & PA) on grounds that they work a deprivation of property w/o due process b/c they deny the right to an opportunity to be heard prior to seizing chattels.

· Mitchell v. W.T. Grant Co., 1974, p. 229: LA prejudgment replevin provision upheld b/c required submission of vendor’s lien, which significant reduced danger of mistaken seizure.
· North Georgia Finishing, Inc. v. Di-Chem, Inc., 1975, p. 232: Struck down GA provision that allowed for garnishing of bank account in preparation for litigation on a case of debt w/out notice or opportunity for early hearing.

· Connecticut v. Doehr, 1991, p. 234: Struck down CT prejudgment remedy provision that authorized prejudgment attachment w/o prior notice or hearing; risk of erroneous deprivation of property was found to be substantial.

· Government benefits

· Goldberg v. Kelly, 1969, p. 220: Welfare recipients entitled to evidentiary hearing prior to termination of benefits b/c they rely on benefits for subsistence, so is very important to give maximum due process

· Mathews v. Eldridge, 1976, p. 241: Social Security disability benefits can be terminated w/o prior hearing. Post-termination hearing is sufficient b/c such recipients are less likely to rely on these benefits for subsistence as was the case in Goldberg. Rule: In determining whether post-termination hearing is Constitutionally sufficient, look to 3 factors: (1) private interest that will be affected by termination; (2) risk of erroneous deprivation; (3) fiscal and administrative burdens put on govt. by additional procedural requirements.
D. Service of Process 

· Motion: 12(b)(5) – motion to dismiss for insufficiency of service of process

1) Methods of Process
· Hand delivery; registered mail; first class mail; publication

· Note: Notice by publication is only allowed when a state domiciliary can be served no other way or when a state resident deliberately concealed him/herself to avoid service.

· Maryland State Firemen’s Association v. Chaves, DC MD (1996), p. 197: Service of process found insufficient despite having been received by D b/c was sent first class mail (according to Fed statute) as opposed to certified mail (as required by applicable state statute). Rule: Judgment is invalid if method of service of process was incorrect, even if D received actual notice.

2) Federal Rule 4 (1993)
· Content of Summons – 4(a)
· Must be signed; identify court & parties; directed to D; state name & address of P’s atty. or P; time w/in D must enter defense; notify failure to reply will result in default judgment.
· Server – 4(c)(2)
· Service can be made by any adult who is not a party to the action.
·  “Waiver of Service” – 4(d)
· To reduce costs, P may use service via mail or other “reliable” means w/ request to return form authorizing waiver of personal service. 4(d)(2)

· A defendant who waives service of a summons does not thereby waive right to contest venue or personal jurisdiction. 4(d)(1)
· Service on individuals – 4(e)
· According to the law of the state in which the DC is located or in which the summons is served. 4(e)(1) OR
· By delivering summons & complaint to the defendant (personal service);

· Personal service is the gold standard; if D refuses to take it in-hand, can “place and leave with” by putting it on their body and walking away.

· By leaving copies of summons and complaint at the D’s “dwelling house or usual place of abode w/ some person of suitable age or discretion found therein”; or

· National Development Co. v. Triad Holding Corp, 2Cir (1991), p. 203: Service upheld on a man with 12 apartments because he had in fact been in residence in the apartment in which he was served on the day on which his housekeeper was served.
· Karlsson v. Rabinowitz, 4Cir (1963), p. 203: Service of process upheld where process was given to the man’s wife in Maryland even though the family was moving and the defendant had already left for Arizona with no intent ever to return.
· By leaving copies of summons & complaint w/ a designated agent. 4(e)(2)
· National Equipment Rental, Ltd. v. Szukhent, 1964, p. 203: Service of process via designated agent upheld where contract for equipment rental designated agent in NY for service of process on Mich farmers. Company served process on designated agent, who successfully forwarded it to Mich farmers. Rule: An agent designated in a boilerplate contract is sufficient if agent has no conflict of interest and effectively forwards process.

· Service in a foreign country – 4(f)
· Service upon individuals in a foreign country may be made by any internationally agreed means reasonably calculated to give notice. 4(f)(1)
· Usually the Hague Service Convention, which requires countries to establish a Central Authority for receiving and executing process and ensuring service

· Volkswagenwerk Aktiengesellschaft v. Schlunk, 1988, p. 210: Hague Service Convention only applies if service actually is made abroad, rather than on the domestic subsidiary of a foreign corporation acting as domestic agent.
· If there is no internationally agreed means for providing service on an individual in a foreign country, service may be made so that it is reasonably calculated to give notice, which is defined as – (A) in a manner prescribed by the law of the foreign country (B) as directed by the foreign authority (C) unless prohibited by the law of the foreign country, by delivery to the individual personally or any form of mail requiring a signed receipt or (D) by other means not prohibited by international agreement as may be directed by the court. 4(f)(2)
· Service on infants and incompetent persons shall be effected in the manner prescribed by the law of the state in which the service is made. 4(g)
· Service on Corporations, Partnerships, and Unincorporated Associations – 4(h)
· Can be made pursuant to law of state in which DC is located or summons is served; or
· On any officer, managing agent, or general agent (i.e., someone of sufficient status to get it to the general counsel’s office). 4(h)(1)
· Insurance Co. of North America v. S/S “Hellenic Challenger, SDNY 1980, p. 207: Rule 4(h) interpreted liberally to include a claims adjuster who was unauthorized to receive process but was filling in for a sick claims manager who was authorized to receive process. Also, claims adjuster failed to pass on process to superior. Rule: Service must be “reasonably calculated” to alert appropriate member of the company.
· Fashion Page, Ltd. v. Zurich Ins. Co, NY SC 1980, p. 209: Service on exec. secretary to VP upheld b/c she regularly received process on behalf of VP and did deliver it to him.
· Territorial Limits of Service – 4(k)
· See rule 4(k) under Personal Jurisdiction – Federal Courts

· Time Limit for Service – 4(m)
· Service must be made w/in 120 days; otherwise, court must dismiss w/out prejudice. 4(m)

· If the statute of limitations expired during the 120 day period, but there is a good reason why service was not effected and the court feels that the action is viable, then they can extend the statute of limitations

· In federal court, the suit is commenced when a copy of the complaint is filed with the district court. However, when the underlying cause of action is based on a state law, then the state law will govern when the action is commenced
3) Return of Service
· Process server must file a return explaining how process was served (usually in the form of an affidavit)
· Miedreich v. Lauenstein, 1914, p. 211:  To contest the validity of the return, D must be able to show “strong and convincing evidence” that the facts in the affidavit are untrue
E. Venue, Transfer, Forum Non Conveniens

Analysis
1. Does the court have jurisdiction over the subject matter & the parties?

a. Assess Jurisdiction First – court MUST have jurisdiction to consider venue, transfer, or forum non
2. Does the court have Venue under §1391?

3. Even if it does, should the court Transfer to a different, more convenient place under §1404(a)?

4. Even if it does, are there situations where it should get rid of it anyway under Forum Non Conveniens?
Policy Considerations: rational & efficient distribution of judicial business; fairness to litigants and forum; 
Motion: 12(b)(3) – motion to dismiss for improper venue
1) Venue

· Venue can be waived
· States have their own intra-jurisdictional venue rules that enable them to distribute cases as they see fit
· Some factors they may consider: where cause of action arose, where evidence is, where defendant resides or does business, where plaintiff resides or does business, where defendant may be summoned or served, in any county designated by the plaintiff, where the seat of government is located.
· Federal venue is governed by §1391
· §1391(a) – A diversity of citizenship (§1332) action may be brought ONLY in a district
· Where any defendant resides, if all defendants reside in the same State
· In which a substantial part of the events/omissions occurred or property is located

· If neither of the first two options are possible, then a district in which any defendant is subject to personal jurisdiction at the time the action is commenced.

· §1391(b) – A non-diversity of citizenship action may be brought

· Identical to above, except #3 is phrased slightly differently, but probably no real difference

· §1391(c) – A corporation is deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action was commenced. If many, then one where has most significant contacts
· §1391(d) – An alien can be sued in any district.
· §1391(e) – An officer or employee of the U.S. acting in official capacity or an agency of the U.S. may be brought into any judicial district in which

· A defendant resides

· A substantial part of the events/omissions occurred or property is located

· The plaintiff resides if no real property is involved.

· §1391(f) – A civil action against a foreign state can be brought in any district in which

· A substantial part of the events/omissions occurred or property is located

· The vessel or cargo of a foreign state is situated

· The agency or instrumentality of the foreign state is licensed to do business or is doing business, if they are the party sued

· In District Court for the District of Columbia if brought against a foreign state or political subdivision thereof.

· §1391(g) – In a multiparty suit, the action can be brought in any district in which any defendant resides or in which a substantial part of the accident giving rise to the action took place.

· Local Action Rule
· For cases involving land, the case must be adjudicated where the land is
· Comes from English common law, based in an era when it would have been practically impossible for England to adjudicate a land dispute in France or any other country

· Still followed in federal courts and most state courts

· Reasons to keep following it are that land law is complicated & localized, also federalism/state sovereignty over all land w/in its borders
· However, standard is complicated and conflicting – burning wheat in field falls under rule, but burning wheat lying in field once cut doesn’t

· Judicially created rule – never been codified by statute
· Livingston v. Jefferson, DC Va 1811: Case for trespass dismissed b/c land was located in La.
· Reasor-Hill Corp. v. Harrison, AK SC (1952), p. 333: AK jurisdiction over Missouri land upheld where defendant was not subject to personal jurisdiction in Missouri b/c otherwise there would be no valid forum for plaintiff to find redress. Rule: Basic principles of justice/right to day in court can overrule Local Action Rule.
· §1406(a): If venue is found to be improper, the district court can either dismiss or transfer (under §1404 below) to a venue where the action could have been brought. Relies on discretion of court.

2) Transfer

· Transfers cannot occur b/w states, b/w federal & state systems, or b/w US and foreign courts.
· §1404(a) – Federal Transfer of Venue Statute: For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district where it might have been brought.
Policy Considerations: Fairness, convenience, reasonableness
Analysis under §1404(a):
1. Do both courts have subject matter jurisdiction?

2. Does the transferee court have personal jurisdiction?
· Goldlawr Inc v Heiman, 1962, hb 90: transfer allowed despite no PJ over D in original venue

3. Does §1391 (Venue, above) permit the new venue?
Case:

· Hoffman v. Blaski, 1960, p. 341: Transfer to venue where case could not have originally been brought reversed for violation of §1404(a). Rule: §1404(a) is literal & we really mean it.

· §1407 – Venue for Multidistrict Litigation – For class actions or other suits involving parties from multiple districts, the cases are referred to a multidistrict litigation panel, which may decide to consolidate them and give them all to one judge for pre-trial litigation based on: common questions, convenience, just & efficient conduct
· In theory, the cases must be separated and sent back to their original venues for trial (Lexecon) ; however, in reality this rarely happens, because most either come to summary judgment or settle.

3) Forum Non Conveniens

· Literally, an inconvenient court

· Case is dismissed with leave to re-bring elsewhere, but only used when:
· The original venue is proper (had SMJ, PJ, valid under §1391 venue statute)
· Transfer is impossible (check first under §1404)
· There is an alternative forum (with jurisdiction over all parties & possibility of complete relief)
· D waives statute of limitations issues & consents to litigate in the alternative forum

· Piper Aircraft Co. v. Reyno, 1981, p. 349: Estates of 5 Scottish nationals killed in air crash in Scotland sued Piper, manufacturer of the aircraft, in a CA court via a US citizen named administratrix of the estates for the purpose of bringing suit in the US; Piper removed to PA (where they were located), then moved to dismiss for forum non con; SC granted motion to dismiss b/c alternative forum existed in Scotland, despite the fact that laws were much less favorable to defendants in Scotland

Rule: Forum non conveniens allows a court to refuse jurisdiction even when it would be authorized by the venue statute. However, plaintiff’s choice of forum should not be disturbed unless it is strongly unfair to defendant. Factors for a court to consider when deciding whether to grant forum non include: Private Interest of the Litigants (access to evidence, availability of compulsory process for unwilling parties, cost of bringing in witnesses & evidence, view of the site of events, enforceability of judgment, other practical concerns going to ease, expediency, or expense of trial) and Public Interest (administrative difficulty, burden on jury if cause is completely unrelated to venue, difficulty of applying foreign law).

· Bhopal Gas Plant Explosion: Mass action brought against Union Carbide in U.S., dismissed on motion for forum non conveniens despite twin factory located in West Va, factory designed in CT & approved in NY, lots of judicial corruption in Bhopal, decision rendered in Bhopal would probably be unenforceable in U.S.
F. Removal
· Removal is a form of protective jurisdiction, an evener that allows D to veto P’s forum choice

· It is a one-way street that allows defendant to move from state court to federal court

· Only applies to original defendant
· Can only remove to a court where the action could have been brought originally (so need FQJ or diversity)
· If FQJ, D can remove regardless of his citizenship

· If diversity, D can only remove if has out-of-state citizenship AND the amount in controversy is sufficient
· Some kinds of cases are immediately removable (class actions b/c of CAFA, suits against foreign sovereigns)

· Removal can be waived – purposely or inadvertently
· There is a time limit on moving for removal; failure to make the motion waives removal

· The defendant has 30 days from the date on which the basis for removal arises to move for removal (it could come up in the original claim, or else during discovery or trial)

· However, in diversity cases, there is an automatic cut-off 1-year from the date of commencement, regardless of when the removal issue arose.

· Policy Considerations: Fairness & convenience; avoiding out-of-state bias/hometown advantage
· §1441 – General Removal
· §1441(a): A defendant can remove to federal court any civil action brought in a state court over which the federal courts have original jurisdiction.
· §1441(b): A FQ can be removed w/out regard to citizenship or residence of the parties; anything else can be removed only if none of the Ds is a citizen of the State in which the action is brought.
· §1441(c): Where a separate & independent claim w/in a suit has FQJ, the entire suit can be removed, then fed court decides whether it wants to take the case or remand it back to the State courts

· American Fire v Finn, 1951, hb 65: FQ must be “separate & independent claim”
· Policy Considerations: Promotes judicial economy, fairness to D not having to defend in 2 suits

· This means you can tack a lot of unrelated state claims onto a federal claim to keep the case in state court; or, stick on a federal claim to try and get into federal court on FQJ
· Some courts have said this is unconstitutional, a violation of state sovereignty b/c no mention of removal jurisdiction in the constitution (although has been consistently upheld)
· Courts have discretion to separate the federal from the state claims and try them separately
· Other removal statutes
· §1441(e)(1)(A) – Mass Disaster §1369: a case brought under §1369 can always be removed to federal court even w/ only minimal diversity.
· §1442 –Removal for federal agencies & officers

· §1443 – Removal for civil rights cases
· §1445 – Non-removable cases: RR workers (under FELA); action arising in state court under workmen’s compensation laws of the state; action arising in state court under section 40302 of Violence Against Women Act of 1994
· §1446 – Procedure for Removal
· §1447 – Procedure after Removal
· §1453 – Removal of class actions
G. Waiver

· Subject Matter Jurisdiction can never be waived. 12(h)(3)

· The following are waivable & are waived automatically if not raised in a pre-answer motion or in the answer: personal jurisdiction, improper venue, insufficiency of process, or insufficiency of service of process. 12(h)(1)

· All defenses must be asserted in responsive pleading or in a pre-answer motion or else are waived. 12(b)

· If a D consolidates their defenses into one motion, then any defenses or objections available that are not included are waived. 12(g)

2. Ascertaining the Applicable Law
· In a post-Erie world, default rule is state substantive, federal procedure
· Applicable Statutes
· 28 USC §1652 – Rules of Decision Act (1796): State law governs civil procedure in federal court wherever it applies, except if Constitution, treaties, or laws of the U.S. say otherwise
· 28 USC §2072 – Rules Enabling Act: Law by which Congress authorized the Supreme Court to compile the Federal Rules of Civil Procedure

· The Rules “shall not abridge, enlarge, or modify any substantive right”

· 10th Amendment: Powers not delegated to the fed govt by the Constitution are reserved for the States
· Case law

· Swift v. Tyson, 1842, p. 362: §1652 (Rules of Decision Act) only applies to statutory laws of the states, not to state common law; led to the creation of federal common law
· Establish greater uniformity & stability in interstate commerce through unified federal common law (economic argument); based on ideas of natural or universal law (philosophical argument)
A. The Erie Doctrine

· Rule of Swift was causing inequitable administration of the law
· Black & White Taxicab Co. v. Brown & Yellow Taxicab Co, 1928: Company reincorporated across state border to create diversity jurisdiction & secure more favorable ruling w/ federal common law.
Analysis

· Suit must have been brought on a state law (stare decisis or statute); is in fed court on diversity, 1367 or 1441(c)
· Is there a direct clash b/w a federal law and a state policy?
· Yes -> Stewart analysis
· If the federal law is constitutional, then it applies
· No -> Try to accommodate both federal law & state policy (Gasperini)
· Is there a direct clash b/w a Federal Rule & a state policy (construe Rule narrowly to avoid conflict)?
· Yes -> Hanna test
· No -> Becomes fuzzy. Discuss the following:
· Erie – Twin evils of forum shopping & inequitable administration of the law
· York – Outcome Determinative Test
· Byrd – Apply Balancing Test (federal interest in the right; state’s interest in its own policy; the chance that the outcome would be affected)
· Gasperini – can you come up with an imaginative compromise?
Cases:
· Erie v. Tompkins, 1938, p. 364: Facts: Tompkins’ right arm was severed by a passing train; under PA law he was a trespasser, under federal common law, RR was responsible. Court held PA law applicable b/c federal common law & Swift are unconstitutional (no provision cited, maybe 10th amend?)

· Rule: Federal courts sitting in Diversity must apply the law of the state that they are sitting in, except in matters governed by the laws, treaties, or Constitution of the U.S.

· Guaranty Trust Co. of NY v. York, 1945, p. 372: Statute of limitations ruled substantive and therefore state statute enforced in a shareholder derivative suit brought in diversity alleging breach of fiduciary duty.

Rule:
· Outcome Determinative Test – Where applying the fed interpretation of a procedural rule to a case w/ diversity jurisdiction would have a significant effect on the result of the litigation, apply State rule instead.
· A federal court adjudicating a State-created right solely b/c of the diversity of citizenship of the parties is for that purpose, in effect, only another court of the State

· Note that this does not apply to federal courts sitting in equity, which continue to apply federal equity rules in all circumstances (so forum shopping lives on in injunction shopping)

Subsequent case law following York:
· Ragan v. Merchants Transfer & Warehouse Co., 1949, p. 377: State statute of limitations tolling system applied in case of automobile accident tort w/ 2-year statute of limitations filed 1 month before deadline but service of process not made until after 2-year statute expired b/c choice of tolling system would be outcome determinative; Kansas state law said that service must be made w/in 2 year period (suit would be thrown out) vs. Fed Rule of Procedure 3 says that action is commenced on day of filing (suit would be ok).
· Cohen v. Beneficial Industrial Loan Corp., 1949, p. 377: Fed court sitting in diversity applied NJ statute requiring P in shareholder derivative suit to post a bond b/c NJ statute “created substantive liability for expenses”, even though Rule 23.1 did not require a bond b/c Rule 23.1 found not to apply.
· Woods v. Interstate Realty Co, 1949, p. 378: Tennessee corporation unqualified to do business in Mississippi forbidden from bringing a diversity action in MI federal court because, by virtue of its failure to qualify, the MI state courts were closed to it.

· Byrd v. Blue Ridge Rural Electric Cooperative, Inc., 1958, p. 379: Federal right to jury trial applied to workmen’s’ comp diversity case despite state law saying that determinations will be made by a judge
Rule: 
· Federal courts sitting in diversity do not have to apply state rule that would disrupt the federal system of allocating functions b/w judge & jury.

· Right to jury trial enshrined in 7th Amendment, so is a strong federal interest (unlike statute of limitations)

· Outcome determination is hard to assess in this instance – maybe jury would make a difference, maybe not

· Balancing Test – look at 3 elements: federal interest in the right; state’s interest in its own policy; the chance that the outcome would be affected

· Hanna v. Plumer, 1965, p. 385: Service of process in automobile accident tort delivered in accordance with Rule 4(d)(1) upheld even though it was not acceptable service under state statute.
· Note that there is no issue with forum shopping here, b/c if person knows in advance which rule will apply, they will file under that rule – enforcement won’t lead people to choose one court over another

· This also excepts things like paper size, etc, that people would adjust for at the front end

Rule: Where there is a direct clash b/w a Fed Rule of Procedure and a state rule, the Fed Rule wins if it passes the following test:

· Is the rule substantive or procedural?

· Substantive -> Cannot be applied

· Procedural -> Continue

· Does the Rule abridge, enlarge, or modify a substantive right (Does it violate Rules Enabling Act)?

· Yes -> Rule is invalid & cannot be applied (never happened; see note on Rule 15(c) below)
· No -> Continue

· Is the Rule Constitutional?

· No -> Cannot be applied (has never happened)

· Yes -> Continue

· Is the rule intended or designed to govern the issue at hand? (Is it applicable?)

· No -> Cannot be applied

· Yes -> Must be applied
Notes on Abridging, Enlarging, or Modifying a Substantive Right
· Sibbach v. Wilson & Co., 1941, p. 392: Fed court sitting in diversity ordered mandatory physical examination required by Rule 35 but in direct conflict w/ Illinois policy forbidding compulsory physical examination; Court ruled that a mandatory Ill statute was not substantive even if it did affect a substantial personal right.
· Rule 15(c) –Relation Back: Allows change in name of D after statute of limitations has expired. There is a question as to whether or not this rule is valid; may be found to be substantive b/c can extend life of case
· Walker v. Armco Steel Corp., 1980, p. 395: Repeat of Ragan; Rule 3 does not apply to ? of when statute of limitations starts tolling b/c it does not address that question (Hanna did not overrule Ragan b/c no direct clash b/w state law governing when tolling starts & Rule 3); conclusion about scope of Rule 3 based on legis. hist.
· Stewart Organization, Inc. v. Ricoh Corp., 1988, p. 401: Venue in contract dispute with forum selection clause transferred under §1404(a) despite Alabama state policy that dislikes enforcing forum selection clauses.

Rule: When there is a conflict b/w a federal law and a state policy, apply the following analysis:

· Is the federal law sufficiently broad to control the issue? (is there a direct clash?)

· No -> apply state policy

· Yes -> continue

· Is the federal law constitutional?

· No -> law is invalidated, state policy applies

· Yes -> Federal law must be applied
· Gasperini v. Center for Humanities, Inc., 1996, p. 406: Court strikes balance b/w NY law CPLR §5501(c), which allows appellate court to adjust jury verdict if it “deviates materially from what would be reasonable compensation”, and Re-examination Clause of 7th Amendment, which forbids appellate review of facts found by juries, by allowing appellate review of whether trial judge abused his discretion by allowing the verdict to deviate too materially; Rule: Wherever possible, try to accommodate both state & federal positions
B. Inverse Erie

· When adjudicating federal issues or enforcing federal rights, state courts are bound to apply federal law.

Policy Considerations: Uniform application of federal law; fairness
Cases:

· Dice v. Akron, Canton & Youngstown RR, 1952, p. 444

· Dice was an employer of Akron; he sued in state court for damages resulting from injuries due to negligence under the Federal Employers’ Liability Act (FELA), which gives plaintiff choice of forum

· Dice alleged that Akron used fraud to get him to sign a waiver – in Ohio, fraud is always determined by the judge; however, under federal law, fraud should be submitted to a jury
· SC held that b/c the state court was adjudicating a federal law, they had to use federal policy and submit the question of fraud to the jury
· NOTE: Ohio is not originally bound by Constitutional requirement of submitting fraud to the jury b/c that is included in the 7th amendment, which was never incorporated through the 14th amendment to apply to the states, so states can do whatever they want with judge/jury composition and balance b/c of Supremacy Clause in 10th amendment that gives states right to legislate whatever is outside of Constitution as it is applied to them
· Brown v. Western Ry of Alabama, 1949, p. 447: GA court applying FELA had to use federal plea standard (read plea in light most favorable to the plaintiff) as opposed to GA standard (plea read in least favorable light to plaintiff); note that this pushes the Dice standard very far, meaning that state courts really have to bend their rules when adjudicating federal issues
C. Choice of Law Provisions
· A federal court sitting in diversity must follow the choice of law provision of the state they are sitting in
Policy Considerations: Uniform application of substantive law w/in a state, fairness

Cases:

· Klaxon Co. v. Stentor Electric Mfg. Co., 1941, p. 417: A federal court sitting in diversity must apply the choice of law rule of the forum state
· Van Dusen v. Barrack, 1964, p. 346: In diversity cases, the applicable law in the transferor forum must also be applied in the transferee forum; this leads to all kinds of crazy contortions

· Mason v. American Emery Wheel Works, 1Cir (1957), p. 418: State stare decisis standard not applied in accident tort case b/c Federal judge ruled that the state statute was antiquated and therefore no longer applicable even though it had not been explicitly overturned by case law or statute.

· Note: This issue is somewhat alleviated by certification procedures allowing fed courts sitting in diversity to certify a question to state supreme court for clarification of state law; however, response can take years.
D. Federal Common Law
· There is no general federal common law since Erie; however, there is specific federal common law
· Areas of federal common law

· Questions of federal law
· Admiralty and maritime law
· Foreign relations

· International Commerce

· Copyright, patent, plant variety
· Some environmental law
· Some federal statutes lack necessary elements, such as statutes of limitations of strict definitions of words, so the courts have to generate federal common law to fill the gaps
· E.g., federal statute does not specify statute of limitations or does not define a key term
· Sometimes they copy the law of the state they’re in, sometimes make up own rule

· NOTE: This is NOT an Erie issue
· Federal common law creates federal question jurisdiction

· Federal common law is subject to revision by Congress (Congress can legislate an issue out of fed common law)
Policy Considerations: Uniformity, right of the federal courts to weigh and rule on federal interests; federalism
Cases:
· Clearfield Trust Co. v. U.S., 1943, p. 429: Federal common law created to deal with case involving validity of federal currency, which is a serious federal issue, instead of applying PA law.
· Miree v. DeKalb County, 1977, 432: No federal common law for case involving airline crash because significance of airline & transportation industry not significant enough; state law applied instead.

· U.S. v. Kimbell Foods, Inc., 1979, p. 431: Where applying state policy would directly affect the operation of a federal program, factors to be considered in deciding whether to make a federal common law rule include: uniformity & whether application of state law would frustrate specific objectives of the federal programs.
· Boyle v. United Technologies Corp., 1988, p. 435: Federal law trumps state law in torts arising from design defects in military equipment.
3. Pleading
Policy Considerations: Access to legal system; fairness to defendant; judicial efficiency & expense
Motions: 

· 12(b)(6) – Motion to dismiss for failure to state a claim upon which relief can be granted

· 12(c) – Motion for judgment on the pleadings

· Rule 56 – Motion for summary judgment
· A 12(c) motion that also discusses evidence not mentioned in the pleading

· Can be appealed, whereas a 12(c) cannot

· 12(e) – Motion for more definite statement
· Permitted if pleading was so vague or ambiguous that opposing party cannot reasonably be required to frame a responsive pleading (but  limited scope; cannot be used as a substitute for discovery)
· 12(f) – Motion to strike

· For an insufficient defense or redundant, immaterial, impertinent or scandalous material w/in pleading

A. Evolution of Pleading

· Common Law Pleading

· Pleadings served three primary functions:
· Notice Giving – informed D of suit and what it was about

· Fact Revelation – Provided facts of the case

· Issue Formulation and Narrowing – Exchange of pleadings would help identify issues of case

· Pleading had three phases: plaintiff complaint, defendant answer, plaintiff response

· No inconsistent pleading allowed

· Federal Rule Pleading (what the rest of this section is about)
· The functions listed above are mostly irrelevant, b/c pleadings are written by lawyers and seek to obscure rather than enlighten as to the details of the case so as to position for settlement

· Pleading has only two phases: complaint and answer

B. The Complaint
· Fact Pleading – Code standard
· Requires a “statement of facts” constituting a “cause of action” or a “right to relief”

· Ambiguous standard (at what point do facts add up to a cause of action?)

· No inconsistent pleading; however, could bring inconsistent claims in separate counts (?, hb 284)
· Most states follow the Federal Rules on pleading (below); however, some still follow the old code system

· Gillispie v. Goodyear Service Stores, NC SC 1963, p. 499: Complaint dismissed for failure to state facts constituting a cause of action. Important facts include: what happened, when it happened, where it happened, who did what, relationships b/w parties, etc.

· Notice Pleading – Federal Rule 8 (Note: this is a comparatively low/permissive standard)
· 8(a) – Complaint should be “a short and plain statement” stating: (1) caption (name of court, title of action, names of parties); (2) grounds for jurisdiction; (3) the claim so as to show that pleader is entitled to relief; and (4) demand for judgment w/ the various types of judgment prayed for
· The pleading should be a mirror image of the substantive law that is being invoked
· 8(e)(1) – A pleading shall be simple, concise, and direct. No technical forms are required.

· 8(e)(2) – Inconsistent pleading ok as long as in good faith; conflict is clarified for D through 10(b)
·  10(b) – separate paragraph for each “single set of circumstances” insofar as is practical
· 10(c) – allows incorporation of facts from one paragraph into a complaint alleged in another; also incorporation of facts from documents as long as documents are attached.

· 8(a)(3) – The Prayer for Relief (ad damnum clause, specifies all requested forms of relief)

· Serves as a notice to the defendant of what they might have to offer in settlement

· Is serious because it shows up on a credit report while the case is litigating & must be reported in the annual statement of a corporation

· 54(c) – A default judgment cannot be different in form or larger in amount than the relief prayed for in the plea; however, a final judgment can be for any amount, even in excess of amount prayed for

· Bail v. Cunningham Brothers, Inc., 7Cir (1971), p. 527: Jury verdict for $150k upheld where amount prayed for in pleading was only $100k

Cases: 
· Dioguardi v. Durning, 2Cir (1944), p. 502: Plaintiff’s home-written complaint upheld despite lack of formality b/c stated facts sufficient to show that he may be entitled to relief.
· Garcia v. Hilton Hotels International, Inc, DC Puerto Rico (1951), p. 506: 12(b)(6) motion denied in response to pleading in defamation damages suit; Rule: The complaint is to be construed in the light most favorable to the plaintiff, if the plaintiff could possibly make a case for relief at trial based on what is alleged in the pleading, then the complaint should not be dismissed.
· Conley v. Gibson, 1957, p. 505: Pleading is acceptable if there is ANY set of facts that could lead to a valid claim based on the pleading; overturned by Twombly.
· Pleading Special Matters – Rule 9
· Rule 9(a) – Capacity does not need to be extensively asserted in a pleading; it is assumed you have capacity or you wouldn’t be suing (lowers bar)
· Rule 9(b) – Imposes heightened pleading requirement for accusations of fraud or mistake (raises bar)
· Serves to protect defendant – fraud is unique b/c it is easy to allege and the accusation can have an enormous effect on the defendant (loss of business, credit)

· On the other hand, fraud is difficult to prove specifically at the pleading stage, even if existent -> potentially insurmountable access barrier

· 9(b) is often interpreted broadly to include any accusation involving “moral turpitude”

· Private Securities Litigation Reform Act (PSLRA)
· Created extremely heightened pleading requirement for securities fraud cases

· The standard is heightened above that of Rule 9(b)
· Must plead each individual fraudulent statement

· Must identify source of information and belief every time

· This could lead to exposure of whistle blowers

· If pleading inference of fraud, must show “strong inference” (SCOTUS says this means inference of fraud must be at least as strong as any competing inference)
· 6th circuit – The interpretation holding that fraud exists has to be the MOST probable (i.e., MORE probably than any other explanation)

· 7th circuit – Lower standard, fraud interpretation does not have to be MOST probably, only reasonably probable

· Imposes ban on discovery until after motions to dismiss have been completed (can take 2-3 yrs)
· This creates absolutely prohibitive expenses for plaintiff’s attorneys who rely on discovery to find whistle blowers and other evidence

· Also uses more stringent 1983 revision of Rule 11 on sanctions as way to scare P’s lawyers
Cases:

· Denny v. Carey, ED Pa (1976), 512: 12(b)(6) motion denied in class action securities fraud case b/c “rigorous” 9(b) burden would be prohibitive; Rule: Especially in cases where the matters alleged are w/in the knowledge of D, Rule 9(b) should not be strictly applied before discovery.

· American Nurses’ Association v. Illinois, 7Cir (1986), 531: No heightened pleading requirement in sex discrimination suit; Posner suggests case management (pinpointed discovery, formal sequencing of motions) to avoid unfairness instead of heightened pleading standard.

· Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 1993, 520: No heightened pleading requirement for civil rights cases alleging municipal liability.

· Swierkiewicz v. Sorema N.A., 2002, 517: No heightened pleading requirement for employment discrimination claims; D must rely on summary judgment and controlled discovery.
· Twombly v. Bell Atlantic, 2007, blue pamphlet 595: Antitrust suit under §1 of Sherman Act dismissed b/c pleading failed to show evidence of conspiracy in excess of parallel conduct

· Pleading must cross from conceivable to plausible – bright line b/w possible & plausible

· Lower pleading standard allows strike suits, creates costs to D and court that cannot be controlled through case management

· Conley standard is overturned; “plausibility” must be proved at pleading stage
· Impact  has been enormous – 2,000 Twombly motions since case came down

· Rule 9(c) – Allows P to assert that they performed or were ready to perform, instead of listing everything they did or were ready to do (lowers bar)
· Rule 9(g) – Special Damages must be specifically stated in the plea

· Special damages are items of damage that are not reasonably foreseeable as a result of the tort
· Ziervogel v. Royal Packing Co., St. Louis CoA (1949), p. 524: Judgment for injury in automobile accident struck down where two elements of special damages (heightened blood pressure and shoulder injury) were not listed in complaint.
C. The Response (Answer)
· The response has three parts: Denials, Defenses, and Counter-Claims
· Rule 8(e) permits inconsistent pleading – multiple denials & defenses that are incompatible

· 8(b) – Denials
· A specific denial refutes the allegations one at a time, explicitly admitting or denying each one. 
· There are four types of responses: (1) I know what you mean and I admit it; (2) I know what you mean and I deny it; (3) I know what you mean but I’m not sure if it’s right or wrong (Upon information & belief…); (4) I have no idea what you’re talking about
· It is possible to enter a general denial, but only if denying absolutely everything in the complaint (including citizenship, etc.)

· Zielinski v. Philadelphia Piers, Inc., 1956, p. 541: In its response, PPI denied that it “owned, operated & controlled” forklift involved in accident-causing injury; however, this method of denial affirms each element individually, which was not true; as a result, Zielinski was misled into not finding real forklift owner until statute had expired; so court fudged to keep suit alive anyway
· Oliver v. Swiss Club Tell, Cal. App. 1963, p. 545: Defendant’s denial for lack of information of its existence as an unincorporated association held to be an admission of defendant’s status, since the matter was “presumptively w/in defendant’s knowledge”.
· 8(c) – Defenses
· Traditionally known as “confession and avoidance” or strike & parry (Sure I hit you, but it happened 8 years ago, so the statute has run)

· Today, limited to affirmative defenses
· Right to assert affirmative defenses is waived if they are not included in the Response
· Lists possible affirmative defenses: accord & satisfaction, arbitration & award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver OR ANY OTHER MATTER CONSTITUTING AN AFFIRMATIVE DEFENSE.
· Counter-Claim (See Joinder)

D. Amendments
· Generally, amendments to pleadings will be allowed unless they will prejudice the other side

· If D makes successful 12(b) motion, P may amend with the court’s permission; permission is likely to be granted
· Rule 15 governs amendments
· 15(a): Early amendments
· Gives P big window to amend pleading w/o motions BUT can only amend once w/in window

· Window is until 20 days after the pleading has been served, b/c D’s answer is supposed to come in w/in 20 days of service

· After 20-day post-service period, amendments can still be made “by leave of court” (i.e., by motion) or by written consent of the defendant
· 15(b): Amendments to conform to the evidence
· If evidence inconsistent with the original pleading is introduced AND the other party does not object, then the pleadings are automatically viewed as having been amended

· If there is an objection, then the court can still allow the pleadings to be amended

· Puts burden is on objecting party to show they would be prejudiced by amendment
· Judges are less likely to allow amendments at this point without a very good and obvious reason – if it looks as though one of the parties is playing a tactical game, then the judge isn’t likely to allow them to amend

· Why amend pleadings after the fact?

· It produces a conclusive record of the issues being litigated to serve as a basis for a second action, a retrial on the same action, or on appeal
· 15(c): Relation Back of Amendments (after statute of limitations has run out) is permitted if
· 15(c)(1): The law (federal or state) that provides the applicable statute of limitations provision permits it; or
· 15(c)(2): The claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth in the original pleading; or 
· 15(c)(3): Where amendment changes name of D, there is high standard for amending back. Is only ok if: (1) new party’s involvement stems from same conduct, transaction or occurrence; (2) new party must be added w/in 120 days of service of original summons; (3) new party must have received notice of the institution of the action; (4) new party knew or should have known that but for a mistake concerning the identity of the proper party, it would have been brought against him/her. 
· NOTE: this heightened standard can be overruled by statute b/c of 15(c)(1)
· Worthington v. Wilson, CD Ill (1992), p. 557: Amendment back to insert D’s names barred b/c not allowed under Rule 15(c)

· NOTE: You cannot relate back a claim that would have been time-barred originally
· 15(d): Supplemental Pleadings
· Allowed upon motion if reasonable & just to add transactions, occurrences or events that have occurred since original pleading was filed EVEN IF original pleading was defective.
E. Sanctions
· Governed by Rule 11, which was last modified in 1993
· 11(a): All pleadings must be signed
· Surowitz v. Hilton Hotels Corp., 1966, p. 563: Complaint initiating class action on behalf of shareholders upheld despite fact that class representative who signed complaint did not understand its contents in detail.
· 11(b): By signing and submitting a paper, an attorney is indicating that to the best of his knowledge and following a reasonable inquiry, he knows that the submission: (1) has no improper purpose, such as unnecessary delay or harassment; (2) its contents are in accordance with prevailing law; (3) the allegations have evidentiary support, or are likely to have it following discovery; and (4) the denials are based in evidence or honest belief.
· 11(c): Imposes sanctions for violating 11(b)

· Sanctions can be initiated by motion or on the court’s initiative

· Sanctions are limited to deterrence, cannot be punitive

· Sanctions can be monetary (up to amount of lawyer’s fees) or non-monetary (write a letter of apology, make donation to court library, etc.)

· Sanctions are not mandatory
· Hadges v. Yonkers Racing Corp, 2Cir (1995), p. 569: Sanctions imposed under 11(c) reversed on grounds that misstatements in affidavits were honestly made and attorney was entitled to rely on the objectively reasonable representations of his client.
4. Joinder
A. Joinder of Claims – Rule 18
· P may join any claims that he/she has against D; do not have to come from same T&O or be related in any way
· Read in conjunction w/ Rule 42(b), which allows court to separate claims, cross-claims, counterclaims, or third party claims in the interest of convenience or to avoid prejudice
· Rule 18 is not mandatory
· In most state systems, a plaintiff is permitted to join any claims that spring from the same transaction or occurrence, or series of related transactions or occurrences

B. Permissive Joinder of Parties – Rule 20
· 20(a) Permissive Joinder – “All persons may join in one action as Ps if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same T&O or series of T&Os AND if any question of law or fact common to all these persons will arise in the action.”

· Transaction & Occurrence plus Common Question
· T&O is very inclusive, it encompasses a lot, can be a conspiracy or a car crash or lots of things

· Furthermore, the Common Question can be any question – does not have to be the definitive question or an important question

· As a result, lawyers rarely have difficulty meeting this standard, and there is rarely litigation as to whether the standard for permissive joinder has been met

· 20(b) Separate Trials – Court can use its discretion to separate claims so as to prevent delay or prejudice.

· Rule 13(h) allows persons other than those made party to the original action to be made party to a cross-claim or a counterclaim under Rule 20 
C. Compulsory Joinder of Parties – Rule 19
· Anti-prejudice provision
· Analysis is comprised of three questions:

· Who must be joined in order to avoid prejudice to them or to the parties already w/in the suit?

· Rule 19(a)(1): Must join parties whose absence would prohibit parties already in suit from gaining full relief (e.g., if enforcing contract for specific performance)
· Rule 19(a)(2): Must join parties who would be prevented from gaining full relief unless they were allowed to join (e.g., adjudicating rights to a limited fund)

· Exception—no compulsive joinder for joint tortfeasors

· Can the outsider be joined? (will joining them undermine SMJ; can you get PJ over them?)
· Rule 19(a)(2): Parties otherwise subject to compulsory joinder cannot be joined if they would render the venue of the action improper, either by undermining SMJ or b/c no PJ
· What do you do if you can’t join the outsider?
· Rule 19(b): If you can’t join a necessary person under 19(a), the court can use its discretion to decide whether the case should proceed or be dismissed; to do that, the court considers:
· To what extent a judgment rendered in the person’s absence might be prejudicial to the person or those already parties

· To what extent the court can craft a judgment that lessens the prejudice

· Whether a judgment rendered in the person’s absence will be adequate

· Whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder

· Indispensability is not a jurisdictional defect – the case can continue even w/out a party who qualifies for compulsory joinder

· 19(b) grants judges a lot of discretion, which they frequently use to keep cases in court

· Dismissal is seen as “un-American”

· They try to find ways to split money, land, etc without having all the parties present
· Provident Tradesmens Bank & Trust Co. v. Patterson, 1968, p. 616: Appellate court dismissed claim for failing to join an indispensable party whose joinder would destroy diversity; Supreme Court reinstated claim, said that common sense mandates letting the party in under 19(a).
· Rule 13(h) allows persons other than those made party to the original action to be made party to a cross-claim or a counterclaim under Rule 19
D. Counterclaim – Rules 13(a) and 13(b)
· 13(a) Compulsory Counterclaims

· A counterclaim must be made if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim AND does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction

· Note that this refers only to the “transaction or occurrence” which is narrower than Rule 20, which refers to “transaction, occurrence, or series of transactions or occurrences”
· If a counterclaim arising from the same T&O is not asserted at this point, it is waived.
· Two exceptions
· If at the time the action was commenced the claim was the subject of another pending action, OR

· The opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under Rule 13.

· 13(a) serves as res judicata for the defendant, thereby forcing defendant to bring in all counterclaims
· This is to keep the defendant from going to another court that he prefers at another point in time and trying to re-litigate the same matters

· 13(a) can also be applied to the plaintiff – if the defendant files a counterclaim, then 13(a) is turned around on the plaintiff and requires the plaintiff to file any claims covered by 13(a) that respond to the defendant’s response

· 13(b) Permissive Counterclaim

· A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.
· If the counterclaim falls w/in the 1367 CNOF requirement, then it does not need to satisfy the amount in controversy requirement; if it doesn’t, then it must be for at least $75k or else it can’t be brought

· 13(c) – Counterclaim cannot “diminish or defeat” recovery sought by plaintiff; however, it can exceed in amount or be for a different kind of relief than that sought by the plaintiff

· 13(e) – A counterclaim that “matures” or “was acquired by” the pleader after serving a pleading may still be presented as a counterclaim by supplemental pleading with the permission of the court
· 13(f) Omitted Counterclaim – A counterclaim not made through oversight, inadvertence, excusable neglect, or when justice requires may be set up by amendment by leave of court.

· “Transaction & Occurrence” – Four tests to determine if claims are same T&O under Rule 13

· Are the issues of fact and law raised by the claim and counterclaim largely the same?

· Would res judicata (former adjudication) bar a subsequent suit on defendant’ s claim absent the compulsory claim rule?

· Will substantially the same evidence support or refute plaintiff’s claim as well as defendant’s counterclaim?

· Is there any logical relation between the claim and counterclaim? (most compelling)
· Supplemental Jurisdiction – You can use Supplemental Jurisdiction §1367 to get bring in compulsory counterclaims, but not permissive counterclaims

· This presupposes that the §1367 standard of CNOF is the same as the T&O standard

E. Cross-claim – Rule 13(g)
· A cross-claim is a claim against a co-party, somebody on the same side of the v. as you

· “A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.”
· It is permissive; there is no compulsory cross claim
· However, you can have a 13(a) compulsory counterclaim to a cross-claim
· Supplemental jurisdiction §1367 applies (13 is not an excluded rule under § 1367(b))

· So the same question applies as to whether the constitutional case and controversy standard, CNOF, is the same as transaction & occurrence

F. Third-Party Claim (Impleader) – Rule 14
· This is a situation where the defendant joins a third party who they say is responsible for the tort – it is the “classic action over”, pointing the finger to someone behind you

· Rule 14(a)

· “At any time after commencement of the action a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not party to the action who may be liable to the third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff.”

· After this point...

· Third-party D shall make defenses to third-party P’s claim (Rule 12)

· Third-party D shall make counterclaims against third-party P & cross-claims against other third-party Ds (Rule 13)
· Third-party D may make defenses to original P’s claim against original D (now third-party P )
· Third-party D may assert claims against original P arising out of T&O that is subject matter of original P’s claim against original D (now third-party P)

· Original P may assert claims against third-party D arising out of T&O that is subject matter of original P’s claim against original D (now third-party P) subject to 1367(b) (must have AIC)
· Third-party D shall make defenses against original P’s claim (rule 12) and any other appropriate counterclaims or cross-claims (rule 13) 
· Any party may move to strike the 3rd-party claims
· Third-party D may implead another third-party D (thereby becoming a third-party P)
· Erie wrinkle: 14(a) is in contrast with the practice of many states, because it allows defendants to bring a third-party claim as soon as the initial claim is brought, but many state laws don’t allow the defendant to bring a third-party action until after judgment has been entered against them

· Note that the court must have jurisdiction over each and every third party for the third party to be impleaded

G. Intervention (Rule 24)
· 24(a) Intervention of Right
· A person can intervene in an action when (1) they are allowed by statute, or (2) they have an interest in the property/transaction that is the subject of the action AND the disposition of the action w/o them may impair or impede their ability to protect their interest UNLESS their interest is already represented by existing parties.

· Justified by efficiency/economy

· 24(b) Permissive Intervention
· Anyone can intervene in an action if (1) a statute confers a conditional right to intervene; OR (2) an applicant’s claim or defense and the main action have a question of law or fact in common; HOWEVER, court should use its discretion to determine whether the intervention will cause delay or prejudice.
· Courts tend to use their discretion to keep out claims that are would overly complicate case or take agency away from plaintiff to control own case

· No supplemental jurisdiction for permissive intervention

H. Interpleader (Rule 22)
· Rule Interpleader (Rule 22(a))
· P may join parties to avoid being exposed to double/multiple liability, even if claims are independent and of diverse origin

· D can also use 22(a) to interplead parties via cross-claim or counterclaim

· Requires complete diversity& more than $75,000 in controversy

· Must have personal jurisdiction over all parties

· Statutory Interpleader (§1335)
· Direct grant of federal subject matter jurisdiction in any interpleader case involving more the $500

· Only requires minimum diversity

I. Class Action (Rule 23)
Doctrine:
· Rule 23 came into effect in its current form in 1966
· Amended in 2005 by Class Action Fairness Act, which added §1332(d), §1453, and §1711-1715

Policy Considerations
· Pros: Enables litigation; serves efficiency & economy of courts & defendants by consolidating into 1 adjudication
· Cons: Magnifies & strengthens unmeritorious claims; magnifies pressure on D to settle -> judicial blackmail

· Class Action Fairness Act – product of big business; response to fears that populist orientation of state courts would unfairly prejudice defendant corporations; resulted in more class actions in more populous states
· Statutory reversal of Zahn v International Paper Co (1973), p266, which pushed class actions into state court by requiring each class member to have a claim in excess of $75,000 (no aggregation allowed)
Analysis

1. Subject Matter Jurisdiction – §1332(d)
· 1332(d)(2) – Federal SMJ over any class action with:

· Amount in controversy over $5m, exclusive of costs and interests
· 1332(d)(6) – claims of all class members shall be aggregated

· Minimal diversity
· Citizenship of class is based on the citizenship of named class representatives only, not all other class members (Supreme Tribe of Ben-Hur v. Cauble, 1921, p696)

· 1332(d)(7) – Citizenship of class members shall be determined as of the date of filing of the complaint or amended complaint or, if not subject to Federal jurisdiction, by the date of service by plaintiffs of an amended pleading indicating the existence of Federal jurisdiction

· 1332(d)(10) – Unincorporated association is citizen of the State where it has its principal place of business & the State under whose laws it is organized

· 1332(d)(5)(B) – At least 100 class members 

· Exceptions:

· 1332(d)(3) – District court may decline to exercise 1332(d) jurisdiction where greater than 1/3 but less than 2/3 of the members are citizens of the State in which the action was originally filed after considering

· Whether claims involve matters of national or interstate interest

· Whether claims will be governed by laws of the State in which the action was filed or other states

· Whether class action has been pleaded in a manner that seeks to avoid federal SMJ

· Whether the action was brought in a forum with a “distinct nexus” w/ class members, alleged harm, or defendants

· Where # of class members who are citizens of the State in which the action was filed is much greater than # of citizens from any other State & others have disparate citizenships

· Whether during 3 years prior to filing, 1 or more other class actions asserting same or similar claims on behalf of other persons were filed

· 1332(d)(4) – District court shall decline to exercise 1332(d) jurisdiction where

· More than 2/3 of class members AND the primary defendants are citizens of the State in which the action was originally filed; OR

· All of the following are true:

· More than 2/3 of class are citizens of State in which action was originally filed; AND
· At least 1 defendant (from whom significant relief is sought and whose alleged conduct forms a significant basis for the claims) is a citizen of the State in which the action was originally filed; AND
· Principal injuries were incurred in the State in which the action was originally filed; AND

· During 3 years preceding filing of the action, no other class actions had been filed asserting the same or similar factual allegations against any of the defendants on behalf of the same or other persons

· 1332(d)(5)(A) – No 1332(d) jurisdiction over class actions where primary defendants are States, State officials, or other govt. entities against whom district court may be foreclosed from ordering relief

· 1332(d)(9)(A) – No class action relating to a security under Securities Act or Securities Exchange Act; 

· 1332(d)(9)(B) – No class action relating to internal affairs or governance of a corporation that arises under laws of State in which corporation is incorporated; 

· 1332(d)(9)(C) – No class action relating to rights, duties, and obligations created by Securities Act

· 1332(d)(11) – When a “mass action” is a “class action”
2. Personal Jurisdiction
· Court must have personal jurisdiction over class representatives and defendant under normal standard
· However, there is a lower standard of notice for absent plaintiffs

· Rule 23(c)(2) – Notice
· 23(c)(2)(A) – For classes certified under 23(b)(1) (Anti-prejudice) or 23(b)(2) (Injunctive), court “may direct appropriate notice to the class”

· 23(c)(2)(B) – HIGHER STANDARD for classes certified under 23(b)(3) (Damage classes): Notice must be best practicable under the circumstances to provide individual notice to all members who can be identified through reasonable effort. Notice must be concise, use clear language, and include: nature of action; definition of class; class claims, issues, or defenses; that class member may make appearance through counsel; right to opt out and how to do it; the binding effect of a class judgment on all class members.

· Phillips Petroleum Co v Shutts, 1985, p699: PJ over absent plaintiff class members upheld despite lack of minimum contacts.

· Rule: Forum may exercise PJ over absent class action plaintiff despite lack of minimum contacts; however, first must provide constitutional due process protections:

· Must have adequate representative (Rule 23(a)(4))

· Must get notice under Mullane standard (reasonably calculated under all circumstances to inform interested parties of pendency of action & give opportunity to present objections)

· Must provide opportunity to opt out

· Note that Phillips applies to state court class actions as well
3. Certification

· The class action must meet the implied & stated prerequisites and fall under one of the categories stated in 23(b)
· Two implied prerequisites

· There must be a class, a defined group – “all poor people” or “all Republicans” no good b/c too vague
· Judicially-created, but supported by Rule 23(c)(1)(A) and 23(c)(1)(B), which require court to issue order certifying the class in which it must explicitly define the class
· Classes will often fail if they are too broad (“all learning disabled children in the state of Texas”), too specific (“all people w/ Spanish surnames having Spanish, Mexican or Indian ancestry who spoke Spanish as a primary or secondary language”), too vague (“all users of drug X who suffered medical problems”), or too amorphous (“all recipients of unsolicited SPAM messages”).
· Plaintiffs’ representative must be a member of the class
· Grounded in language of 23(a), “one or more members of a class may sue or be sued as representative parties”
· Plaintiff only must be class member on day action is initiated – is ok if they subsequently graduate or get released from prison; it is also ok to “cycle” plaintiffs
· 23(a) – Four stated prerequisites
1. Numerocity – The class must be large enough to make suit via joinder impracticable (over 40 is ok)
2. Commonality - there must be common questions of law or fact

3. Typicality – the class representative must be typical of the class

· General Telephone Co v Falcon, 1982, p668: Class award overturned in racial discrimination suit for lack of typicality where representative was discriminated against in promotion while other class members were discriminated against in hiring

4. Adequacy – the class representative must be adequate (goes to both adequacy of rep and of lawyers)

· Hansberry v Lee, 1940, p691: “Whites only” rule created through class action did not apply to African-American land purchaser b/c conflict of interest w/in class destroyed adequacy

· In Securities Fraud cases, Congress in 1995 provided for appointment of “lead plaintiff”, defined as the individual w/ largest financial interest in relief sought, to avoid lawyer-driven suits (p671)

· 23(b) – Available categories
1. Anti-prejudice – Individual suits would create risk of inconsistent or varying adjudications (unfair to 
    defendant) OR would preclude effective suits by other affected parties (unfair to other plaintiffs; e.g., in 
    cases of limited fund for damages like in bankruptcy case)

2. Injunctive – Defendant’s act/omission affects all class members similarly, so group relief is appropriate 
    (e.g., Brown v. Board of Ed, environmental injunctions, discrimination suits, “one person one vote”)

3. Damage Classes – Everyone was screwed over in the same fashion (one same plane, bought same toaster)

· Usually about money; usually challenge a product or course of conduct

· Essentially a joinder device

· Hedged in by special procedural requirements

· Predominance – common questions of law or fact must predominate over any questions affecting only individual members (enhanced commonality)
· Predominance can be undermined by: varying extent of reliance, different types of damages sought, variety of product usage methods
· Good lawyers can almost always make argument fracturing class due to lack of predominance

· Castano v. American Tobacco Co., 5Cir (1996),  p675: tobacco case decertified for lack of predominance (how many cigarettes smoked? what about other health preconditions?)
· Daklon Shield, 1981, p733: Decertified by 9cir for lack of predominance (every woman used it differently, different medical & sexual histories)

· Agent Orange: predominance challenge denied despite variety in circumstances of exposure b/c judge found predominating factor was the govt. contractor’s defense NOT the exact conditions of exposure.

· Diet Drugs: Certified b/c product liability was v serious

· Penile Implants: Not certified b/c immature tort

· Breast Implants: Certified, possibly b/c big in the news
· Heart Valves: Certified b/c defect -> explosion & death, is same for everyone

· Individuality of damages does not undermine predominance b/c damage claims are almost always diverse

· Issue: What does “predominate” mean? Predominate by weight of common issue or by number of common issues?

· Superiority – class action must be “superior” method of adjudication according to fairness & efficiency
· Castano v. American Tobacco Co, 5Cir (1996),  p675: tobacco case decertified for lack of superiority b/c certification unfair to defendants, extensive manageability problems, cannot assess judicial efficiency b/c still immature tort

· Heightened Notice – See above, Rule 23(c)(2)(B)
· “Opt Out” Option – Required by Rule 23(c)(2)(B) above

4. Hybrid Classes – Where both monetary & injunctive relief are sought

· Notice is likely mandatory if absent class members are to be bound; also, opt out provision may be required
· Test: What is the primary goal of the litigation?

· Johnson v General Motors, 5Cir (1979), p680: Earlier racial discrimination suit for both injunctive relief and monetary damages resulted in injunction & monetary damages for class rep only; subsequent suit for damages alleged that Johnson never received notice of first suit as is normally required for 23(b)(3) class actions; court agreed, holding that due process requires absent class members receive some form of notice in hybrid cases; most circuits follow this

· Dukes v Wal-Mart Stores, Inc, ND CA (2004), p681: Certification ordered in hybrid case b/c test is primary goal of litigation, not potential size of punitive damage award; not widely followed

· Ticor Title Insurance Co v Brown, 1994, p681: Suggested “at least a substantial possibility” that in actions seeking monetary damages, classes can be certified only under Rule 23(b)(3), which permits opt-out, and not under Rule 23(b)(1) and (b)(2), which do not.
· 23(c) – Procedure for Certification
1. Class action complaint is filed

2. Jurisdiction is asserted over putative class

3. Discovery begins

· A request for certification can be made by motion of plaintiff at any point during this process

· Defendant can also make motion for certification if thinks is strike case or class is absurdly vague and wants to get rid of suit, but this is extremely rare

· Class is certified by judicial order – 23(c)(1)(A)

· Certification order must define the class & its claims, issues, or defenses, also appoint counsel – 23(c)(1)(B)

· This order can be amended at any time – 23(c)(1)(C)
· A class certification can be restricted to only certain issues w/in an action – 23(c)(4)(A)

· A class may be divided into subclasses w/ each subclass treated as a class – 23(c)(4)(B)

· Rule 23(f) – Appeals
· Denial of certification by a district court can be challenged by appeal at the discretion of the court of appeals if application is made w/in 10 days after entry of district court order denying certification.

Judicial Management of the Class Action

· 23(d) – Judge acts as fiduciary for the class interests

· Judge is allowed to intervene in evidence, notice, extent of judgment, present claims or defenses, require amendment of pleadings, regulate behavior of lawyers and representatives, & whatever else is necessary.

· Works in conjunction w/ Rule 16, which provides for judicial management of cases generally

· 23(g) – Appointing Counsel
· Court appoints class counsel – 23(g)(1)(A)

· In doing so, can consider counsel’s work on this case, previous experience, knowledge of applicable law, available resources – 23(g)(1)(C)

· Counsel must “fairly & adequately represent the interests of the class” (23(g)(1)(B)

· 23(e) – Settlement
· Court must approve any settlement, voluntary dismissal, or compromise of the claims, issues, or defenses of a certified class – 23(e)(1)(A)

· Before approving, court must provide notice of settlement to all class members – 23(e)(1)(B)

· Also must determine that settlement is “fair, reasonable, and adequate” - 23(e)(1)(C)

· NOTE: Assumption here is focus on plaintiffs, but technically applies to both sides

· Any agreement made b/w parties as part of settlement proposal must be disclosed - 23(e)(2)

· Court can require a second round of notice w/ opt out info before approving settlement - 23(e)(3)

· Any class member can object to a proposed settlement - 23(e)(4)(A)
· Class actions tend to settle at very high rates; this provision is to keep plaintiffs, especially absent plaintiffs, from being taken advantage of by lawyers settling too low or agreeing to higher fees in exchange for early settlement

· Rule 23(e) was beefed up to deal with settlement classes (uncertified classes formed for purpose of getting a settlement) instead of creating a new category for them (e.g., 23(b)(d))
· 23(h) – Attorney’s Fees
· Upon motion made to the court w/ notification sent to all class members, court may award reasonable attorney fees and nontaxable costs
· Any class member can object

· There are different ways of calculating

· Calculate amount of benefit that lawsuit produces

· Percentage of common fund

· For injunctive relief, simply “reasonable fee” that is paid by losing party

· Lodestar – # of hours expended by each lawyer x normal billing rate adjusted for riskiness of suit and quality of performance

· Usually 15-30%
Other
· Removal is governed by §1453

· Venue – only the residences of the class representatives are considered (NOT absent plaintiffs or interveners)

· Binding Effect – Judgment in a class action is binding on all members who do not opt out
· Cooper v. Federal Reserve Bank of Richmond (1984), p729: Individual suits against bank for racial discrimination allowed despite previous class action b/c previous action precluded only: (1) another class action against bank alleging a pattern or practice of discrimination for relevant time period; or (2) former class members from re-litigating the question of whether the bank discriminated during the relevant time period; however, did not bar individual claims made by different bank employees in a separate action.

5. Discovery

A. The Purpose of Discovery
· Preservation of objects and testimony – people die, stuff gets lost, discovery documents it all
· Fact revelation – enables productive development of cases

· Streamlines trial – removes extra witnesses & documents, narrows relevant materials

· Increases possibility of settlement – both sides get a much better sense of what the case is worth to them

· There is no discovery in 50% of cases; in a further 40%, discovery is limited to incidents of case; only 10% of cases have really huge discovery, which corporations and some courts hate

B. The Scope of Discovery
· Scope of Discovery under the Code System
· Kelly v. Nationwide Mut Ins Co, OH CoCommPleas (1963), p740: Discovery is limited to: evidence that would be admissible at trial (no hearsay, personal information or opinion); must be relevant to an issue in the action; cannot be privileged; cannot be about how the other side is going to present/argue its case

· Scope of Discovery under the Federal Rules – Rule 26
· 26(a) – Mandatory Discovery
· Covers basic elements – identity of all parties, location of all relevant documents, computation of damages, identity of witnesses (including expert witnesses)

· 26(b) – Permissive Discovery
· 26(b)(1) – Scope
· Tier 1 – Parties may obtain discovery regarding any matter not privileged that is relevant to a claim or defense of any party, including existence, description, nature, custody, condition & location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.

· Tier 2 – For good cause, court may order discovery of any matter relevant to the subject matter involved in the action. Relevant information need not be admissible at trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.
· 26(b)(2) – Limitations
· Court can use its discretion to limit discovery if: it is duplicative; info could be obtained from a more convenient or less expensive source; the burden or expense of the proposed discovery outweighs its likely benefits (taking into account the needs of the case, resources of parties, and importance of issues in the case).

· Cable Electric Products, Inc v Genmark, Inc, ND CA (1984), p751: Discovery not granted where possibility of uncovering evidence via discovery was “vanishingly small” (Note: Case was pre-26(b)(2); under Rule would likely have failed b/c burden outweighed benefit)
· 26(b)(3) – Work Product Doctrine
· Discovery cannot grant access to documents prepared in anticipation of litigation or for trial by the party or their representative UNLESS showing is made of substantial need & inability to obtain materials or their equivalent by other means (witness is dead, forgot, is hostile to other side, unreachable by subpoena); EVEN SO, court can protect against discovery of mental impressions, conclusions, opinions, or legal theories by removing such information from the documents before turning them over
· Includes almost any action taken by lawyer or another party on behalf of the lawyer, including photos of scene, accounting assessments, PI reports, etc.
· Hickman v Taylor, 1947, p800: Discovery into “mental impressions” of attorney prohibited; cannot get other side to do your work for you (note: covers less than 26(b)(3))
· 26(c) – Protective Orders
· Upon motion by party from whom discovery is sought, accompanied by a statement of good faith effort to settle first & statement of good cause, the court may make any order which justice requires to protect a party from annoyance, embarrassment, oppression or undue burden or expense

· Order can prohibit discovery, place terms or conditions on time or place of discovery, determine method of discovery, restrict scope of discovery, seal results of discovery, protect dissemination of information released through discovery

· Also, can order party to submit to discovery if they are attempting to block it

· Seattle Times Co v  Rhinehart, 1984, p751: 26(c) protective order upheld where used in conjunction with order authorizing discovery of membership lists to prevent lists from publication

· “Sunshine Laws” forbid sealing of records in certain instances or allow attempts at unsealing
· Balance of public v private interests – protective orders are necessary to allow people w/ secrets to avail themselves of the courts; however, must also protect public interest.

· 26(e) – Supplementation: Party must supplement/correct their discovery submissions if they receive new information or realize that a submission was incomplete or incorrect

· 26(f) – Planning: At least 21 days before first scheduling submission or meeting under 16(b), two sides must meet to discuss settlement & make plan for discovery, then submit discovery plan w/in 14 days 
C. The Devices of Discovery

· Initiated by notice to other party given w/ leave of court (except Rule 35)

· Are interlocutory (not a final judgment so are not appealable except by writ of mandamus or prohibition)
1)  Depositions (Rules 26-32)
· Rule 27 – Content, Notice, and Use of Depositions Generally

· Rule 28 – Persons Before Whom Depositions May Be Taken

· Rule 30 – Oral Depositions
· Done under oath (so subject to perjury prosecution) and are recorded on video or transcribed

· If subject is not a party to the action, then requires a subpoena
· Rule 31 – Depositions in Response to Written Questions (witness is live but questions are canned)

· Rule 32 – Use of Depositions in Court Proceedings
2) Interrogatories (Rule 33)
· Question & answer are canned, but they are cheap and you can annoy your opponent with them

· Good for hard data, but useless for digging questions because they are answered by lawyers

· Limit of 25 questions (no semicolons allowed)
3) Document Discovery (Rule 34)
· Includes paper documents, tangible items, and electronic documents (including email)

· 34(b) prohibits bad faith presentation of documents (e.g., in unorganized or illegible manner)

· As soon as process is served, stop orders are sent to prevent spoliation (destruction, hiding, or withholding)

· Many companies now have policies prohibiting document destruction (except for timely destruction)

· Electronic discovery presents new challenges to the scope and expense of discovery

· Volume is enormous – there is new scanning technology but it is not perfect

· It is hard to separate privileged information when going through all of someone’s email

· The cost is enormous as a result of volume and need to distinguish privileged documents

· Zublake v. UBS Warburg, SDNY (2003), p778: Established rule (cost/benefit analysis) for when electronic discovery should be ordered – considers relative accessibility of data; permits sample of data to be released first; in considering full release of relatively inaccessible data, weighs extent to which discovery is likely to produce helpful info, availability of other sources, total cost of production as compared to amount in controversy and resources of each party, ability of each party to control costs, the importance of the issues at stake to the litigation, and the relative benefits to all parties of obtaining the information. 
4) Physical/Mental Examination (Rule 35)

· Special differences from other types of discovery

· Initiated by motion (not by notice, although obviously requires notice)
· Must show good cause
· Can only be applied to another party or a person under the custody/control of a party, not to a witness or other outsider

· The mental or physical condition must be in controversy
· This is to protect right to privacy (established by Griswold v. CT in 1965) b/c such examinations are inherently intrusive and possibly life-threatening
· NOTE: Possible privacy violation inherent in this Rule makes it subject to Rules Enabling Act challenge b/c enlarges/abridges/modifies substantive right to privacy; this has not been tested
· Schlagenhauf v Holder, 1964, p784: Rule 35 order for physical and mental examination of Greyhound bus driver overturned b/c no showing that mental/physical condition was in controversy or of good cause for exam.
· Sibbach v Wilson & Co, 1941, p392: Supreme Court upheld physical exam ordered under Rule 35 despite direct conflict w/ Illinois law forbidding compulsory physical exam b/c Illinois statute was procedural, not substantive, even though it affected a substantive personal right (privacy). Note year of case; before Griswold.
5) Request to admit (Rule 36)

· Written request submitted to other party asking them to admit the truth of facts, interpretation of laws, or genuineness of documents
· Idea is to narrow scope of discovery
· NOTE: Rule is self-executing; once 30 days have passed, any elements not responded to are deemed admitted
· The least used discovery device
· Not true discovery b/c no requirement to disclose
6) Sanctions (Rule 37)

· Authorizes sanctions for failure to disclose, making false or misleading disclosures, refusing to admit, failure to attend own deposition or serve answers to interrogators, failure to participate in the framing of a discovery plan
· District courts have broad discretion to impose sanctions; however, until 70s, judges were reluctant to apply them

· Cine Forty-Second Street Theatre Corp v Allied Artists Pictures Corp, 2Cir (1979), p821: Sanctions imposed following late, incomplete, and evasive entry of response to interrogatories.

6. Summary Judgment
Doctrine
· Is the case trial-worthy? Is there a material issue of fact that needs to be tried?

· Falls w/in discretion of judge
· However, judge can ONLY consider evidence that would be admissible at trial

· Burden of persuasion is on the moving party (judge will draw all inferences in favor of non-moving party)
· Creates full preclusion

· Three situations in which Summary Judgment is likely to be grated:

1. There is no legal basis for the plaintiff’s claim

2. There is no controversy about a material issue of fact

3. There is a complete defense (e.g., res judicata or expired statute of limitations) that bars claim

Statutory Provision – Rule 56
· 56(a): Plaintiff can move for summary judgment in all or in part after 20 days from date of commencement of action w/ or w/o supporting affidavits
· 56(b): Defendant in original claim, counterclaim or cross-claim can move for summary judgment at any time w/ or w/o supporting affidavits

· 56(c)
· Parties must have at least 10 days from date of motion until date of summary judgment hearing

· Summary judgment shall be rendered if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law
· Summary judgment can be rendered on the issue of liability despite existence of a genuine issue as to the amount of damages
· 56(d): Even if summary judgment is not rendered, court can make order stating which material facts are not in controversy (thereby deeming them established for purposes of trial and the record) and which are in controversy (and therefore must be tried).

· 56(e): When one party makes summary judgment motion, other party must respond w/ specific facts showing that there is still a genuine issue for trial
· 56(f): If party opposing SJ cannot come up w/ facts or affidavits, judge can give more time or refuse SJ motion
· 56(g): If court finds affidavits for/against SJ are in bad faith or to delay, they can sanction for “reasonable expenses” caused to the other party (incl reasonable attorney’s fees) & may find guilty of contempt
Policy Considerations: Avoid useless trials/simplify remaining trials, achieve fair determination on the merits
Cases
· Lundeen v Cordner, 8Cir (1966), p860: Summary judgment for defendant insurance company against first wife w/ claim upheld on basis of uncontested affidavits of competent, apparently unbiased, un-subpoena-able witness b/c no remaining material issue of fact.
· Cross v U.S., 2Cir (1964), p865: No summary judgment for IRS in invalid income tax refund claim against professor who wrote off summer vacation b/c even though facts are known (where he went, when, how much cost), the remaining question is one of the reasonable interpretation of the facts, which is the role of the jury.

· ‘86 Trilogy

· Celotex Corp v Catrett, 1986, p870: Summary judgment upheld for defendant company where plaintiff alleged D’s product exposed her husband to asbestos; moving party does not have to produce positive evidence, instead it is up to other side to demonstrate that there are still triable issues once first party has moved for summary judgment; in this case, plaintiff introduced 3 affidavits to try to rebut summary judgment, but all were inadmissible as hearsay and so could not be considered by the court.
· Anderson v Liberty Lobby, Inc, 1986, p878: Summary judgment for magazine upheld in claim for libel where judge applied 1st amendment standard (is there clear and convincing evidence that defendant acted w/ actual malice?) to evidence in deciding to grant motion. Rule: In assessing summary judgment motion, court must use evidentiary burden of substantive crime. NOTE: This means that summary judgment bar is lower for 1st amendment cases b/c evidentiary burden is higher than for other substantive crimes
· Matsushita Electrical Industrial Co v Zenith Radio Corp, 1986, p880: Summary judgment granted for D Japanese TV manufacturer in price-fixing conspiracy suit where P’s affidavits against summary judgment demonstrated material facts but failed to provide plausible motive for D’s behavior. NOTE: Moved clock of “plausibility” back from jury to summary judgment (was later moved back to pleading by Twombly)
· NOTE: Before ‘86 trilogy, summary judgment was issued sparingly; following, it began to be used more
7. Trial
A. Pre-trial management

· Governed by Rule 16, which provides for discretionary pretrial conferences for the purpose of expediting the case, eliminating delay and waste, streamlining the trial itself through better preparation, & facilitating settlement
· 16(c)(8) – Judge can send certain issues to be heard by a magistrate, who is not controlled by article 3 and therefore can deal with attorney’s fees and arbitrate more directly

· 16(d) – Final pretrial conference held on the eve of trial

B. Jury Trial 
· 7th Amendment grants right to jury trial in all civil suits w/ more than $20 in controversy – Preserved by 38(a)
· Note that this does not apply to states, b/c 7th amendment does not apply to states

· 38(b) – Any party can demand a jury trial on any issue by serving notice on opposing party & the court w/in 10 days of last pleading on issue
· 38(d) – Right to jury trial is waived unless it is demanded
· Note that in some states the opposite is true – jury trial is automatic unless waived in favor of bench trial

· Juries adjudicate facts; judges decide law
· However, judges make rulings in matters traditionally in equity, since that was the case when 7th amendment was written in 1791
Cases:

· Beacon Theatres, Inc v Westover, 1959, p897: In cases mixing claims at law & claims at equity, run following analysis: split the issues, all legal issues must go to the jury first, then the judge decides the remaining equitable issues under bind of the jury’s decision. Narrow exception for allowing determination of equitable issues first where having jury go first would result in “irreparable harm”.
· Dairy Queen, Inc v Wood, 1963, p904: Jury trial ordered for suit for three equitable issues (trademarks, injunction & accounting) b/c accounting no longer an equitable issue (jurors are literate or can have expert help)

· Katchen v Landy, 1966, p905: No jury trial for action in bankruptcy b/c jury trial would be too slow; NOTE: may not be good law anymore.

· Ross v Bernhard, 1970, p907: Demonstration of Beacon Theatres analysis: Judge determines whether suit is derivative action (traditionally equity matter); judge splits case into injunction, declaration, and damages; damages go to jury; judge decides declaration & injunction based on jury verdict.

Note: Applies to derivative actions, interpleader, and class actions

Note: In a footnote to the opinion, says judge should consider 3 factors when determining whether case is legal or equitable: the pre-merger custom; the remedy sought; the “practical ability and limitations of juries”. This third consideration is shocking, seems to suggest a complexity exception to the 7th amendment, but has not been acknowledged in any other opinion.

· Markman v Westview Instruments, Inc, 1996, p932: Claims in a patent application are so technical & so similar to a statute or legal instrument that they should be interpreted by judge NOT jury; particularly important w/ patents, which must be given uniform application
· Curtis v Loether, 1974, p912: Jury trial ordered for Title VIII racial discrimination suit; 7th amendment right to jury trial expands automatically with Congressional passage of new substantive rights unless statute specifically states otherwise (Congress can get around this by restricting adjudication to a non-article 3 tribunal, such as an agency – see Atlas Roofing Co v Occupational Safety & Health Review Commission, 1977, p916)
Analysis: Is the matter committed to an article 3 court? What are the remedies provided for in the statute? Can you analogize the action to something that existed at common law (copyright/patent -> property rights; antitrust -> fraud; anything else -> trespass on the case).
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