Civil Procedure Outline

Two Basic Regulatory Structures  (These structures underlie the Federal Rules of Civil Procedure, (“FRCP”) and many other areas of law.) 

1. Standards:
· Directives that leave implementation to actors

· Enumerate factors of concern but application is context sensitive. Application is unlikely driven by language, but, rather, depends on historic case-by-case application that illuminates what we want courts to do. 

· Easy to legislate because not much information needed up front, ex ante
· Harder to implement

· In FRCP, directed to Judges (“may”)

2. Rules:
· Precise commands to do something in a specific situation 

· To make rules, need information about circumstances under which parties will act and need to confirm that there are no collateral consequences

· Hard to legislate because information needed ex ante
· Easier to implement 

· In FRCP, directed to clerk or litigants (“must”)

Three Main Sources of Pressure on Legal System

· (1) Mass society and need for administrative expediency. 

· This explains why so much attention is paid to class actions as aggregate devices. Explains expansion of preclusion, more resolution than common law could give us. Explains disabling of the trial by jury – we’re increasingly uncertain that we can provide a trial by jury for civil disputants.
· (2) Growing concern about cost and efficiency.
· Twombly is inexplicable other than as a court reaction to the expensive civil litigation system. Twombly is only 6 months old, and there have been 1842 federal court decisions interpreting Twombly since then. “What does Twombly mean” in any given circuit or court will be a major question in litigation the next few years.
· (3) Growing administrative role of the courts.
· Evans v. Jeff D: You all wanted the court to make decisions about what’s the right way to regulate attorney conduct and how the state should set things up. This used to be called “legislation” – this has moved front and center into the concerns of litigation. 
· A driving concern is that we are not sure that current system can administer complex claims such as AmChem, or even simple tort or contract cases that occur in mass society, across a range of institutional settings. What this does: Creates impetus for change. 
· Mass Cases and Change in System
· Mechanisms through which change occurs: interest group politics, self-driven, but much of it occurs as a desperate attempt to get back control of system widely perceived as too expensive, too unwieldy, too unpredictable.
· Mass cases
· Asbestos: RAND institute claims that of total amt of judgments in asbestos cases, only 40% goes to claimants. The rest is eaten up in transaction costs.  60% overhead! Insane! Social security has overhead of 1.5%, but it’s the tort system that’s the primary guarantor of our health and security, and with such inefficiency, it is a big problem.
· Vioxx cases; 13 Π lose and get nothing; 5 get judgments between $10mm and $200+mm. Can there be such an enormous difference between the Πs and the facts of their cases such that there is this enormous difference in outcome?
· Cannot have perception that there’s a lottery effect.

Evan D.—illustrates ALL the pressure points we’ve seen in the procedural rules.

· First day of class – model of our litigation turns on these assumptions
· Bipolar dispute
· Retrospective

· Right and remedy are interdependent
· Self-contained (limited to the parties)
· Party-controlled

· This is where our procedural system comes from, but match Evans v. Jeff D up to that and see what happens:
· BIPOLAR? No. This is about how the state of Idaho should spend its limited resources. Should it spend on roads, prisons, children? 
· RETROSPECTIVE? No. It’s totally prospective.
· RIGHT/REMEDY? Right is not to be treated unconstitutionally; remedy is that courts figure out what our society defines as appropriate conditions for these children.
· SELF-CONTAINED? Goes out window when not a normal relationship between lawyer and client
· PARTY-CONTROLLED? This is something that the children have very little control over; many of them are very likely not aware what the conditions of their confinement are. The lawyer, who typically is the agent, has to have himself appointed the principal (he is next friend to the children).
Part I – General Introduction

General ideas:

Collective action problems

Desire for maximum repose and security – Hobbes – Purpose of Procedure.  

Model for Single Process (This is the basis of our court system’s structure.)

1) Bipolarity
2) Retrospective: The case is about prior events.

3) Right and remedy are interdependent: Remedy flows directly from the right. 

4) Self-contained: Judgment is confined to the disputants. Disputants are the only ones bound by the outcome. 

5) Party autonomy: Process is initiated and controlled by the parties. 

Part II – Due Process Foundations

Due process is a constitutional restraint on state power.  14th amendment when practiced by a state, 5th amendment when practiced by the federal government.
Foundational (Checklist) Approach:  DP guarantees enshrined in the Constitution and meant to restrict the capacity of government to act against the citizenry include at a minimum:
1. Notice

2. Hearing 

3. Timely (e.g. before seizure)

4. Judge (neutral arbiter)

5. Counsel (representative to advise on legal options, rights)

Because this doesn’t always work in practice (e.g. can’t give notice of search to drug suspect), the court fashions exceptions.  The rules don’t apply if:
· Public interest is at stake

· Exigency

· State retains monopoly on force (not important for our purposes)

Instrumental Approach:  Justice White’s dissent in Fuentes focuses on the importance of DP as protection against erroneous state conduct.  Must look to what safeguards are in place.  

· In Fuentes, we have:

· Post-deprivation remedies

· Post a bond at 2x the value of property

· Claims amenable to clear documentary evidence.  

· Creditors tend to keep good records

· With these safeguards in place, the risk of error is low.  

· However, in Di-Chem, Justice White introduces another formalist checklist, in which he defines DP as the presence of the five aspects of DP unless some set of safeguards (bond, specific facts, etc) is present.  

· Mere absence of a bond is not what makes Di-Chem different.  The real difference is:

· What’s at stake (entire bank account – significant)

· What is the risk of error (commercial contract dispute – high)

Efficiency/Cost Issues:  

Fuentes majority seems to be that we must have (checklist) due process regardless of the cost.

But costs matter – example of California switch from self-help system to hearing system.

· Added $16 Million in costs for government.

· Added $231 to transaction price for new car.

· Only 6 of 1000 people successfully defended on the merits.  

Matthews v. Eldridge balancing test:

1) Typical Matthews v. Eldridge due process balancing involves:

a. Magnitude of private interest at risk of erroneous deprivation.  Examples:

i. Highest to lowest:  Liberty, Welfare benefits, stove for cooking, bank account, social security disability payments, real estate attachment, parking tickets

b. Risk of erroneous deprivation and the value of additional safeguards.  Examples:

i. Increase risk: actions initiated by private actors, lack of pre-judgment hearing before a judge, no case filed in court, no penalty for mistake or abuse

ii. Decrease risk: hearing, counsel, presence of judge in process, bond requirement or post deprivation remedy, statement of facts by claimant, issue is easily proved

c. Magnitude of the government interest, including costs of procedural safeguards.  Examples:

i. National security (Hamdi).  Loss of government funds.  Crimes/enforcement of public laws are also per se high government interests, speed and likelihood of disposal of property, also actual legal claim by P.  If a lot of people can be effected it’s a high government interest.

1. Gov’t interest generally lower when acting on behalf of private party than when acting on behalf general public (e.g. criminal context, bank failure, food quality control)

ii. Costs of safeguards:

1. Financial Costs (e.g. Van Harken parking tickets)

2. Exigency – safeguards subvert purpose of rule  (e.g. tainted meat)

2) As with all balancing tests, the factors are NOT applied as absolute values but against comparative precedents

3) Steady-state problem – Problem for Posner’s analysis in Van Harken – likelihood of police error rises when car owner can’t challenge ticket easily

Table of Due Process Precedents:

	Case
	Underlying legal claim
	Subject of seizure
	Risk of error factors
	Government/private interest
	Result

	Fuentes
	Installment financing
	Stove financed
	Bond, ex-post hearing, no case filed in court!
	Enforcement of credit relationships/lien on property
	Unconstitutional (under checklist, but White dissents)

	Mitchell
	Installment financing
	Stove, other items financed
	Affidavit w/”facts”, judge, bond, damages remedy
	Enforcement of credit relationships/lien on property
	Constitutional (would come out same way under Matthews – low risk of error, exigency in goods) 

	Di-Chem
	Commercial contract dispute 
	Whole Bank account frozen (not just $51K)
	No bond, no judge, no specific allegations
	Integrity of commercial dealings/nothing
	Unconstitutiona
(White’s new formalism – exceptions)

	Doehr
	Battery tort (bar fight)
	Attachment to real estate – claim that this is pretty bad.  (Interest in home significant.)
	Statement of “facts”, review by judge, notification of right to ex-post hearing, no bond.  (Fight higher risk of error than routine forms.)
	Subsumed in P’s interest.  P has no claimed lien or other interest in the property.
	Unconstitutional

	Van Harken
	Parking ticket fee
	Parking violation
	Hearing in front a rent-a-judge who also represents government interest.  Ticket (hearsay) admissible, cop need not attend – can’t confront accuser.  No meaningful appeal opportunity ($200 fee for $100 ticket), low chance of error since it’s a simple issue
	Interest in the efficient enforcement of laws (don’t waste police time).  Very stark economic analysis of costs/benefit.  Savings from not hiring more judges or police officers.
	Constitutional (note also that Denver Boot has been upheld – higher private interest, similar gov’t interest (can’t give notice b/c then ppl move car), similar risk of error

	Goldberg
	Welfare payment eligibility – starving to death
	Welfare payments terminated
	Ex post hearing only!, agents sees beer in the fridge and assumes a man is around and stops payment
	Stopping the immediate loss of government funds to ineligible people
	Unconstitutional

(still a categorical approach)

	Matthews
	Social security disability benefits – you can always go on welfare
	Payments stopped 
	Administrative determination that you are not injured.  Get a hearing within 1 month of termination.  
	Stopping the immediate loss of government funds to ineligible people
	Constitutional 

	Sniadach
	Failure to pay lender
	Order of garnishment requiring employer to retain half of employee’s paycheck
	No pre-garnishment notice or hearing.  Employee had no chance to undo order until after full trial.


	Private interest in income
	Unconstitutional


· Some principals to keep in mind:
· Judges don’t necessarily exercise discretion – they “stamp” things too.
· Government initiation of property seizures are less suspect because government has less propensity to abuse power – beef seizures, parking tickets, welfare or SS disability benefits
· Creditor/debtor relations are susceptible to simple documentary proof and thus carry less potential for abuse resulting in error – compare to tort claims or commercial contract disputes. 
· Bonds and deprivation remedies are designed to test the good faith of the actor.
· Main motivation for prejudgment seizure is to keep the P’s remedy from wasting.  The most extreme are government benefits that “waste” almost immediately.  The government interest is talked about in these terms of acting quickly!
· Always worry about how a procedure can be abused for tactical gain (for a non-merits reason).  Di-chem and Doehr provided opportunity for extortion of settlements when cases hadn’t been decided on the merits!
Part III:  Pleading a Claim

Rules at play

· 1 – construe all rules to achieve just, speedy, inexpensive resolution of actions

· 7 – to commence an action all that is needed is a complaint and an answer, nothing fancy.  If you want an order you make a motion.

· 8a – Pleading stating a claim for relief must contain:

· a short and plain statement of grounds for jurisdiction

· a short and plain statement of the claim showing entitlement to relief 

· a demand for the relief sought (including relief in alternative or different types of relief)

· Note:  Pleading must provide sufficient notice for the D to give an answer. 

· 8b – Answer consists of denials in paragraphs and precise and in good faith

· (b)(4) If party intends to deny only part of an allegation, it must admit the part that is true (See Zelinski)

· 8c – a party SHALL set forth any affirmative defenses they have

· 8e – Pleadings should be concise and direct.   Also pleading and answering in the alternative is okay.

· 9b – fraud, and only fraud, circumstances giving rise to inference must be plead with specificity

· 12 – 
· 12b certain defenses may be made by motion at pleading stage:

· 12b1 – lack of subject matter jurisdiction (can always be raised)
· 12b2 – lack of personal jurisdiction (lose if don’t raise at first shot)
· 12b6 – insufficient  legal claim (raise up to trial)
· 12b7 – failure to join indispensable party (19b) (raise up to trial)
· Note:  12(h) lists which motions are one-shot or lose it, slightly preferred, or very preferred
· 12c – motion for judgment on the pleadings 

· 12d – if matters outside the pleadings are presented, motion is treated as a motion for summary judgment under Rule 56 

· 12e – motion for more definite statement – for vague or ambiguous pleading (not to be used strategically as in Harbor Commissioners) 
· 15 – liberal provisions for amendments of pleadings 

General Ideas:

Who has the information and can therefore provide it at the lowest cost?  

· Asking this question brings us back to Mathews balancing tests.

· Compare suing polluting factories subject to regulation with 100,000 boaters on river – access to information, burdens, etc.    

We usually assume that P’s are the cheapest cost providers for information about damages, and that D’s are cheapest cost providers for information about liability.  
Liberal Pleading Under the Rules
· Low Entry Costs:  In contrast to common law, Federal Rules have low entry costs for Ps.  (Recall funnel analogy.)  The rules are designed to allow a lot in at first because information as to what is good and what is bad isn’t available yet without resorting to “self help.”

· How low should entry costs be?  If they are too low you can just sue everyone.  The answer can’t depend on the merits of a particular case since that’s precisely what court-supervised discovery is for.

· You can look to who is the lowest cost provider of information and the relative burden of accessing this information.  See Harbor Commissioners.

· Pleading in the alternative (McCormick) is just another flavor of this.  Designed for when the Ds have the access to information that you need to get in the discovery phase.

· But, watch out for ways in which low entry costs can be exploited for tactical gain!  For example, in McCormick the P was in the best position to determine if the decedent was drunk.  Instead she sued two parties in the alternative in an attempt to play them off each other. 

· Also, when the information is simply coming from third parties, you shouldn’t need the judicial system to help you – i.e. medical examiner from McCormick.

· Defensive motions – 12(b) can happen before the answer is given.  

· 12b6 holds all facts as given by D and just examines law.

· Since the model of adjudication is mostly party-driven, you can have a legal case but lose if you don’t plead the right theory and refuse to amend as provided by rule 15 (Mitchell v. A&K)

· Tactical considerations for D:

· might want to use 12b6 before answering when you want more information about the legal strength of the case without having to provide your information in your answer

· 12b6 is low cost for D so probably a good idea when you have a big factual defense to give in the event that you lose.

Heightened pleading standard under 9b

· Fraud:   

· Requires that the actor know he is making a false statement.  You must plead the facts that give rise to the inference that a person is acting fraudulently specifically.  The actual bad state of mind necessary for fraud can be plead with generality (he knew it was false)

· Basically those facts that are publicly available you have to be specific but those facts that are necessarily held by the D you can aver generally

· Rationale for heightened standard:  In terrorem effect 

· SI on alternative explanations:  

· Notice to Defs of allegations – not persuasive
· Reputational harm 
· Non-unique -- fraud hardly as reputationally harmful as wrongful death claims
· But nonetheless a powerful reason – a lot’s at stake

· Problem of under-inclusiveness:  

· Example of the first case in mass-tort action – tremendous threat to company and leverage for P 

· CERCLA, RICO, Antitrust – All carry potential in terrorem value
· Heightened standard is also a response to the crisis of high caseloads in the federal courts created by liberal pleading standards – need a way to get rid of terrible cases (e.g. prisoner conspiracy theories!)

Economic Model of Litigation
· Settlement range is the area between the D’s expected loss and the P’s expected gain.  These amounts include court and lawyer costs.  So, all rational actors with perfect information would just settle and not go to court.  

· Goal of a legal system is to provide better information as to the true expected value of a claim to promote efficient settlement.

· Cases go to trial when (1) parties mistake their probabilities or (2) the law is uncertain.

· Function of Rule 12 – Gives parties a convergent understanding of what the law is (narrows the funnel), so they can make try to settle before onslaught of expenses in discovery.   
In terrorem suits:  

· Case has negative expected value for P if it were to go to trial, and the external costs (e.g. threaten stock price) imposed by the lawsuit on the D are the only thing that give the lawsuit real value to the P.
· This is a non-merits based reason for outcome.   

· Note that this is not the same thing as a claim with a low-value that can be made feasible through aggregation.  

· Note problem of calculating when injunctive relief sought.    

Harbor Commissioners
· Gov’t sues all the possible industrial polluters in the area because it’s cheaper. 

· Gov’s alternatives (warrants, insiders, etc.) likely to be expensive/difficult/unsuccessful

· Suing sequentially not going to work (statue of limitations, incentive to blame others, expense)

· This can be justified on the basis that burden of disclosure is not high for D’s and they are clearly the lowest cost provider of the information.
· D’s are trying to raise P’s entry cost – classic tension in pleading cases (consider Twombly, Massachusetts enviro case)

· Rule 12e motion for a more definite statement is not used strategically to provide more “detail” beyond what is necessary to state a claim.  Its proper use is when the complaint is merely unintelligible.

McCormick v. Kopmann
· Pleading in the alternative (Rule 8e if this were fed case) – either dram shop made P drunk or person he hit was driving negligently.  

· Allowed by court because rules permit pleading in the alternative

· Alternative pleading is designed to get Ds into discovery so you can determine what the truth really is 
· But in this case P had best access to information (eyeball autopsy) and just wanted both Ds in there to play off against each other – strategic misuse of the rules
· Note that D’s might have argued that they were prejudiced by posture.  Could have sought separate trials to avoid prejudice under Rule 20(b) or Rule 42(b).   

· But this almost certainly wouldn’t work, because McCormick’s equity interest goes other way, and the efficiency interests strongly favor joint trial.

Mitchell v. A & K
· Very sympathetic case where the P was shot in the face while waiting at the Ds instructions on a dangerous road near the Ds premises.

· “Constructed premises” legal argument thrown out on 12b6 grounds because P didn’t plead it.  He based his pleadings on the assumption that it applied.  He did this tactically since he wanted to see if he could get in without making a controversial legal argument that would get shot down on appeal.  

· Likely on contingency fee.  Attorney interest in tension with client’s.

Ross v. A.H. Robins

· Dalkon Shield securities fraud case. 

· Example of 9b standard – trying to deter in terrorem suits
· Specific facts plead must give rise to a “strong inference” of fraud

· Court determined that facts plead weren’t specific enough – SI disagrees.

Cash v. Weiner

· Environmental cleanup claim brought under CERCLA 

· District court reasons that the high potential discovery and judgment value of the CERCLA claim indicates that it should be plead with Rule 9(b) specificity too – must specify what “relevant tortuous affair”  each D took part in and the conduct was the “legal cause” of P’s harm.

· Federal judges love this decision but Swierkowitz rejects this attempt to extend Rule 9(b).

· But how does Twombly affect this?    

Leatherman v. Tarrent County 

· 1983 claim about police misconduct

· 5th Circuit found Complaint insufficient on its face despite allegations that:

· Police searched house, shot dogs, then partied on front lawn

· Insufficient training and control of police

· Court finds failure to allege anything specific about the training procedures
· SCOTUS reversed.  

Swierkiewicz v. Sorema (2002)
· Circuit court said that complaint in ADEA (age employment discrimination) case  must allege:

1. Membership in protected class

2. Qualification for the position

3. Action of being fired or something like that

4. Circumstances supporting inference of discrimination

· Lower court said that P’s pleading failed to adequately allege circumstances supporting inference of discrimination.  

· Hungarian Plaintif alleged that he was old, not French, and was replaced by a young French guy after boss said he wanted to “energize” the workplace.

· What more could be alleged?  Maybe there was a memo saying “we hate old Polish people.”  But P has no reasonable access to this.

· Best way for court to rationalize this heightened pleading standard:

· There is a high degree of reputational harm from the lawsuit just like in Fraud and CERCLA

· However, SCOTUS rejects the extension of Rule 9(b)
· Expressio Unius Est Exclusio Alterius – the express mention of one thing is the exclusion of others.   Any changes to 9b must be done by amending the federal rules.  

· While interpreting 9b as closed set makes the most sense as statutory interpretation, there is going to be a natural tension to expand 9b because the reasons for applying a heightened pleading standard does not only describe cases of fraud!

· Congress has taken some steps in this direction by passing Private Securities Litigation Reform Act (PSLRA) that requires heightened pleading before discovery is allowed in securities lawsuits.  
Twombly (2007) (Souter)
· Antitrust conspiracy by Baby Bells alleging that they had agreement to not invade each other’s territory.  

· Court found allegations of parallel conduct insufficient.  

· Rule:  Factual allegations must suggest illegal conduct, not only show that it is conceivable.  
· Rejects Conley “no set of facts” language

PART IV.  THE DEFENDANT’S  ANSWER
Rules at play

· Rule 4 gives you 20 days from the complaint to serve an answer

· If you want an extension you can have an information agreement or you can get a court order as permitted under rule 6b

· Rule 8 requires that you make all denials as specific as you intend in good faith.  But, rule 10b also requires a pleading to set forth separate claims in separate paragraphs (see Zelinski).

· Lack of information is treated as a denial unless the information was clearly within your control – and you are the lowest cost provider of it (See David)

· Rule 13 – counterclaims arising from same “transaction or occurrence” must be brought in the same action or are precluded.  See Wigglesworth.  

· Cross-claims against parties on the same side of the “v” are not compulsory since you don’t want to promote litigation between parties that haven’t chosen to litigate.  (litigation is costly and the system prefers repose – no matter how you get it)

· Rule 15 – allows amendments to answers.  This is designed to facilitate merits-based determinations and reduce the effect of honest mistakes.  

· If a mistake is the result of extreme negligence or malice and works to prejudice the P then it may not be allowed (see David v. Crompton & Knowles)

· Rules governing default:
· Entry of default for not answering is governed by rule 55a

· It must be made on motion by rule 5.  But, the defaulting party isn’t made aware

· If you don’t show up at all, the clerk put you into default and then judgment is entered in accord with rule 55b

· So, if you don’t want the automatic clerk action then make some noise – like by filing a motion to appear.

· Then you will still be “entered” into default but judgment will have to be entered by the judge.

· You can argue against a judge-imposed default judgment under rule 55c

· Will P be prejudiced?

· Does D have a meritorious defense? (just look at the face of the defense)

· Was the D’s conduct culpable – was the act intentionally designed to prejudice or was it just the result of negligence or incompetence?

· Keep in mind that you want to work hard to prevent a D from being hurt substantively by a bad lawyer because then you would promote a malpractice case in which the lawyer will simply retry the case with all of the D’s confidential facts!

· Rule 55c (repeal of entry of default) is easier to get than rule 60 (appeal of entry of judgment) because a judgment is more final.  The system favors keeping judgments final.
Behavior that causes prejudice:  
· You will be treated harshly—potentially liability where there is none—if:

1. you engage in strategic behavior and you actually prejudice the other party.  (Zelinski) 

2. you have information exclusively in your possession, fail to produce it, and thereby prejudice the other party.  (David v. Crompton & Knowles)

Shepard v. Darrah

· Attorney Mark Shreve being completely irresponsible ( clerk must enter Rule 55(a) default against his client.  

· Rule 55(b) provides mechanism for entry of default judgment – once entered, it alters the legal relationship of the parties.  

· Clerk must enter if the amount is certain (e.g. Liq. Damages) and the Defendant has failed to appear (which is why Shreve enters his appearance)

· But otherwise court may enter – opportunity for hearing

· Rule 55(c) allows court to set aside court to set aside default for “good cause” while Rule 60(b) permits setting aside of default judgment on “just terms” 

· Language not helpful, but idea is that default judgment is higher burden because it alters status quo.  
· Rule 55(c) three-part test:

· Prejudice to P – Not present here.  

· Examples would include loss of evidence, death of witness, lapse of statute of limitations ( non-merits factor altering result

· D has meritorious defense – Yes – Easy factor

· D’s culpable conduct merits a default – Court says No.  

·  We use this balancing test because entry of default judgment is the most draconian penalty possible within civil litigation
Zelinski v. Philadelphia Piers

· P didn’t structure complaint (Rule 10b) or interrogatories well.

· But, D’s responses were marginally improper (they did not deny with specificity as required by rule 8)

· Since prejudice results from the P suing the wrong party the court allowed P to proceed against that wrong party – incredible result!
· We sanction D in draconian manner because he stands to gain from lawyer’s “mistake.”

· Insurance subrogation rights insured no prejudice to the D.
· Rule:  You will be treated harshly—potentially liability where there is none—if you engage in strategic behavior and you actually prejudice the other party. 

· Zielinski: Strategic behavior + prejudice to π

· Shepard: No strategic behavior + no prejudice to π

David v. Crompton & Knowles

· P injured by shredding machine made by Hunter, which CK assumed liability for.  

· D’s answer said it was without sufficient knowledge to admit or deny allegation.  

· Later D sought to amend answer under Rule 15 to deny that they hadn’t assumed liability for Hunter products

· Delay was not due to culpable activity but did cause prejudice to the P because the statute of limitations is almost up.
· Therefore, Court ruled “I don’t know” as an admission and denied motion to amend – so CK can’t use the defense that Hunter was liable!  

· To rule otherwise would leave P without any possible remedy.

· Rule:  If you have information, you have an obligation to get it, and you cannot rely on incomplete information where other side may be prejudiced.  

· Remember that D usually has most of the information regarding liability – lowest cost provider.  

Wigglesworth v. Teamsters’ Local Union (district court opinion)
· P claims violation of union rights (denied ability to speak) – gets into federal court on these grounds alone

· D counterclaims (Rule 13a) defamation for statements P made at press conference announcing suit (election fixed, mafia, etc.)

· P moves to dismiss counterclaim for lack of jurisdiction.

· If the counterclaim were compulsory  (Rule 13a) it would get in through supplemental jurisdiction.  Otherwise counterclaim is permissive (Rule 13b) and jurisdiction fails.  
· Test for compulsory counterclaim – must arise out of the same “transaction or occurrence”

· “Transaction is a word of flexible meaning.  It may comprehend a series of many occurrences, depending not so much on the immediateness of their connection as upon their logical relationship.”  (SCOTUS – Moore v. NY Cotton Exch.)
· Problem with “logical relationship” test – vague and hard to apply.  

· Better test (and the one the court applies) is whether the claims “turn on the same evidence.”

· But this is also problematic – Defs must decide whether to bring counterclaim at the point of answering the complaint when they haven’t had opportunity to conduct discovery.
· Court decides that counterclaim is not compulsory because elements of proof are not sufficiently similar to elements for CoA
· Issacharoff – this is wise decision but bad law:

· Defamation case is crap

· But basis for Wig’s statements are his personal experiences in meetings – exact same transaction!

· Note:  Compulsory counterclaim must be brought in same action – res judicata applies if claim not raised
· Note:  Crossclaims (Rule 13g) need not always be brought in the same action 

· We don’t want to create incentive to always bring claims, some of which would never have otherwise been brought.  

PART V.A. PRECLUSION
Big ideas:

· Claim Preclusion seeks finality between the parties.

· Issue Preclusion driven by judicial efficiency (but equity between parties also important).   

Res Judicata (claim preclusion)

· 8c – res judicata is an affirmative defense
· Basic rule for RJ:  Preclusion applies to all claims brought by same parties present in T1 in the T2 lawsuit that were brought or could have been brought (under a transactional relation test) against parties that were present in T1.  
· Jones v. Smith

· Jones and Smith have dispute over who owns widget patent:

· At t1: Jones v. Smith. 

· Smith wins

· At t2: Jones v. Smith again for the patent again.  What should happen?  The question is not whether Smith should have the ability to rely on earlier judgment as an evidentiary matter (i.e. who really owns patent).  Rather, the question is whether the case can even begin.  

· The answer is that Jones cannot bring this suit.  

· Transactional Relation Test:

· If the facts underlying decided claim A are the same or substantially similar to facts underlying claim B then claim B will be barred by res judicata. (see Manego)

· Thus, a D must examine a Ps complaint – any legal issue arising from this transaction will be barred unless the D brings it up NOW!

· Exceptions are change in facts (you must exercise diligence to get facts that are reasonably available – see Manego) or change in law.

· How to understand this intuitively:

· Efficiency:  Idea is to not waste resources re-litigating the same thing.  You invite repeated re-litigation without this because you only need 51% to win, so the losing party can have a big incentive to try again

· Equity:  Parties should be able to rely on the judgment.  Otherwise, the benefits of repose can’t obtain. 

· Exceptions:  
· Change in Law or Change in (material) Fact

· Such changes do not render the judgment at T1 wrong or void, but they can prevent the judgment at T1 from having prospective effect.  
· Note: Rule 60b is a method for seeking equitable relief from a prior judgment.  This is separate from the purely prospective effect of res judicata

· Jurisdiction – if you don’t show up to a forum state, you don’t waive your right to contest that state’s jurisdiction (see International Life)

· Classic idea of Res judicata assumes that there is just one issue between two parties

· Modern problem – multiple claims between the parties

· Wigglesworth – rule 13 requires a D to bring all transactionally related claims in the same case.  

· We want symmetry between P’s and D’s 

· Preclusive effects may attach if dismissed on 12b6 – but solely as to the 12b6 motion itself (i.e. you can’t refile an identical complaint elsewhere)
Manego v. Orleans Board of Trade (Res Judicata)

· P raises original action for conspiracy to deny him business licenses for racial reasons.  P loses on SJ

· P then brings another claim for conspiracy because of anti-trust

· P claims to have new facts – but that doesn’t change the RJ analysis because he had access to discovery and just wasn’t diligent enough.

· Second claim is barred by Res Judicata because two claims arise out of the same transaction or occurence.

· Both claims concern a conspiracy and a denial of a license.  Two of the three Defendants are the same.  
· Note that this is a close call.  

· RJ only applies to two D’s from prior suit – third party can’t benefit from RJ because he was not a party to the first suit.  
· Meaning of being a party at T1 – parties at T2 can be bound if they were in sufficient privity with those parties who were present at T1.  

· Rule:  If you raise a claim of conspiracy implied by certain acts – you must allege all possible legal inferences caused by these facts in a single action (again, it’s the P’s analogue to the rule 13 compulsory counterclaim doctrine)

Collateral Estoppel (Issue Preclusion)

· Basic idea: if a party has had a fair opportunity to litigate an issue once, they don’t get to re-litigate it again on the merits.
· Efficiency for the Courts:  Issue Preclusion gives us some “payoff” from the issues that have been resolved in previous suits that may come up in non-claim-precluded subsequent disputes
· Equity – Everyone needs to have their day in court.  Preclusive effects only work “against” those who have already litigated the issue.  
· Otherwise, P would simply sue the most vulnerable D first and then apply CE to all future Ds
· Another hypo:  T1: Jones v. Smith on widget patent.  Smith’s defense:  “I bought by K all your patents.”  Then Jones wins as jury rejects Smith’s defense.
· T2: Jones v. Smith where Jones claims Smith is using his patent to make Quidgets.  
· Should RJ apply?  No!  It’s a completely different claim because we’re dealing with Quidgets, not Widgets (presumably the facts about the Quidgets were not present in the first suit)
· But, what if Smith asserts the same defense he used in T1, claiming “I bought all your patents, damnit!”  Can/Should Smith be able to do this?
· Clearly no, for the same equity and efficiency reasons we saw in RJ.  
· This same exact question about the sale of all patents has already been decided.  
· So, the result should not be that Smith cannot defend this T2 suit by other means, merely that this issue which as already been decided can’t be relitigated. 
· Note: If Smith won T1 suit, Jones would not be foreclosed by bringing suit, he would merely lose by virtue of issue preclusion, not claim preclusion, because the claim about the quidgets was never brought.
· Tactical consequences:

· Since P loses to all future Ds if he loses to the first one, P should be careful about the first D he chooses.

· Stakes for D are huge for a single lawsuit that contains many possible future Ps.  As a result, D will adopt a huge defense strategy.  This forces P to adopt a collectivist strategy – a class-action motivation
· Equitable exceptions to P’s use of CE against a D who has already had a judgment on the issue entered against him (Parklane Hosiery):

· If the P should have joined in the earlier lawsuit, CE should not be allowed to permit this “wait and see” behavior because it increases litigation

· If the D did not have a legitimate incentive to defend vigorously or the second trial offers great procedural advantages, CE can be denied.

· Four Possibilities:
· Blonder Tongue -- Allows issue preclusion to be used against the P who had a full and fair opportunity to litigate the issue on the merits and lost.
· First case to do away with Common Law requirement of mutuality of obligation
· Parklane Hosiery -- Allows issue preclusion to be used against the D who had a full and fair opportunity to litigate the issue on the merits and lost.
· This is a discretionary doctrine.  Factors to consider:
· “Wait and see” Plaintiff 
· Whether D had a proper incentive to vigorously defend the first case.
· Remember:  You cannot be bound by an issue determination if you haven’t had your day in court on the issue.  

· Therefore issue preclusion may not be used:

· Against a D who was not present in a previous suit that the P won.
· Against a P who was not present in a previous suit that the D won, unless the P was a “wait and see” Plaintiff.  
Parklane Hosiery v. Shore  (Issue Preclusion)
· SEC sued D for making false statements in disclosure docs

· P now sues D for damages arising from this action and seeks to estop D from making any defenses on the issues already adjudicated against the SEC.

· Court allows this form of “offensive” CE when the D has had his day in court.  But, the following equitable considerations may bar the use of such CE in future circumstances:

· These exceptions aren’t present because the D had a full incentive to defend against the SEC and Shore couldn’t join in the first action with the government.

· Result – MOST 3rd party “offense” CE attacks will be permitted.

PART V.B.  PARTIES
Rules

· 10a – all parties in a dispute must be “named” in a complaint.  There are exceptions (see SMU v. Jaffe)

· 14 – impleader.  A D party can implead a 3rd party if that third party is liable FOR the obligation that is claimed against the D by the P. 

· 17 – claims can be brought by the “real party in interest.”  This rule was designed to liberalize pleading and allow the real party to sue, and also to ensure that proper res judicata affects apply (see Vepco).  It is not used to dismiss a case because some other party has a greater interest – this is the role of 19b. 

· 18a – Joinder of claims is completely permissive.  You can join as many claims as you have against a particular party.  Promotes efficiency.  Equity can be accomplished by severing actions if necessary to reduce prejudice. 

· 19 – compulsory joinder

· 19a lists criteria for joinder “if feasible” it is a requirement to get to 19b

· 19b tells you if a party is “indispensable” and as a result the complaint cannot take place without them – this often has the effect of eliminating a court’s SMJ.

· 20 – joinder

· Rule 20a- Mechanism to allow joining of any # of π’s against any # of Δs so long as such parties are of the same “transaction, occurrence, or series of transactions or occurrences”

· Rule 20b- Allows for the court to separate trials if doing so prevents prejudice

· See also Rule 42b

· Rule 20 is the broadest, most discretionary rule in the FRCP

· 21 – misjoinder can be severed by court’s own initiative or by motion of the parties

· 22 – rule interpleader requires contested item over $75k and complete diversity of parties

· 28 usc 1335 is statutory interpleader and only requires $500 and at least two Ds from  different states 

· 24 – intervention.  Allows a party to enter without the consent or request of the existing parties if the intervening party’s interest is high enough, but not so high as to justify compulsory joinder.

· 42b – allows for the court to order separate trials to prevent prejudice or promote convenience.  This happens after discovery

SMU v. Jaffe (Rule 10)
· Women’s law students of SMU and parties A-D v. law firm that allegedly discriminated

· Anonymous pleading violates Rule 10(a) 

· The purpose of 10a is to impose some cost on a P commensurate with the cost imposed upon the target of the lawsuit. 

· Court says this cost is lower when there is a gov’t D since reputation harm is not an issue.

· Purpose of exceptions is to allow certain types of lawsuits to be brought that wouldn’t otherwise exist because of reputational harm concerns

· So, there must be some balancing done between the importance of the P’s claim/P’s potential for embarrassment and the possible in-terrorem value of the claim to the D and the difficulties that arise when you don’t know who your accusers are.

· Federal statutory civil rights claim is important 

· Opportunity for associational standing reduces potential for embarrassment for P and indicates names should be given 

· Associational standing also means the issue will be brought up somehow

· Requirements for associational standing

· Claim must be for injunctive relief. 

· Issue must be related to core purpose of organization

· There must be an efficiency (doesn’t matter who the individual P is) or equitable (embarrassment / harassment) reason to prefer over individual named P’s (i.e. Roe v. Wade)

· Standard extrinsic harm of lawsuit analysis for D’s in terrorem value.

· Injunctive suits are much easier with anonymous Ps because you don’t have to assess individual damages

· Court denied anonymous pleading because:

· P were not admitting to immoral or criminal behavior or tendencies such as homosexuality or abortion

· D was not the government and thus potential for reputational harm required corresponding cost to be imposed on P

· SI feels better reasoning would be the more functional reasoning described above rather than this more wooden “bare precedent” approach.

· Contrast Rape Shield Laws – 

· Purpose of Rule 10 is to filter illegitimate cases, but in rape cases the filter is the government.  

· If woman sues civilly for damages, her name is not protected by the Rape Shield laws.

· Remember to reason recursively – This is a suit for an injunction.  Don’t need to look at the harm these particular women suffered to calculate damages – the specific women are in fact unnecessary, because the SMUWLA has standing.  

Rule 20 

· Rule 20 is most permissive party-joinder standard – 

· Requires just that joined parties are related the same “series of transactions” and that there is a “question of law or fact common” to all persons joined.

· How to decide if it applies – BALANCE efficiencies versus equities

· Efficiency – court wants to decide transactionally related issues together as it will save money and time.

· Efficiency – you also want to avoid showing evidence irrelevant to some Ds to the same jury (insolia)

· Equity – court doesn’t want to prejudice Ds by making them all appear together as a “guilty unit.”  

· Equity – court doesn’t want to create prejudice by giving the jury too many issues that it confuses them and frustrates the D’s defenses (cf rule 23b3D) (see Insolia)

· Equity - Also, equitable consideration of forcing a P to be exposed to more trials and possibly be exposed to CE!

Kedra v. City of Philadelphia (Rule 20)
· P claim conspiracy to harass them by all Ds – members of police department
· D brings Rule 20b motion => Philly wants to split the claims against them (severance)

· This is the City’s Equity argument (Efficiency would require the City to combine)

· Why did the City want severance? 

· Rule 20b- Court can separate complaints to avoid prejudice
· City claims that proceeding together would prejudice them; because the individual Ds in each incident were different; so the liability of the Ds in kedra-beat-up-case-1 might affect the Ds in kedra-beat-up-case-2

· Why is the P against severing? 

· Efficiency, easier to litigate all at once

· Equity, π’s don’t have money, unfair to make them litigate multiple times; so there is also prejudice

· Why is prejudice significant here?

· Remedy sought here: Kedras want $$$

· So this is not like SMU; therefore, we should be attentive that the D’s have an individual right to defend themselves 

· Court answers this problem, we’ll wait after discovery => 

· Would D be prejudiced by waiting? No

· Would P’s be prejudiced by waiting? No

· By waiting, you can see if the threshold question has or has not been answered.

Insolia v. Philip Morris (Rule 20)
· Three P’s want conspiracy cases against tobacco companies to go forward collectively
· Already lost class cert

· Prejudice in this case is that the choice btwn Individual versus Combined P’s is Outcome Determinative
· If we were to Combine => more likely to be a π’s verdict

· Insolia started smoking before the supposed conspiracy; other π’s started after
· Risk of Jury confusion

· If Individual cases => more likely to be a Δ’s verdict

· D’s can draw on the main mitigating factor for the tobacco company => YOU, Mr. Smoker, chose to smoke, and the warning signs have been there since the 50s/60s.

· Compare to Kedra:
· Why doesn’t court postpone the decision until after discovery to see if this looks more conspiratorial or more individualistic?

· In Kedra = Court didn’t know what was going to happen, it had less info so it allowed discovery first

· In Insolia = court already looked at this when it looked at the class action; court can say this looks more like individual cases than the other way around; disaggregate it. 

· Also, these aren’t related situations, discovery would be different for each π
Rule 19 
· 19(a) – Person Must be Joined if (any ONE factor is sufficient):
· Without them the court can’t give complete relief to existing parties

· That persons claims an interest in the action such that their absence may:

· Impede their ability to protect their interests

· Subject existing part to risk of double, multiple, or inconsistent obligations

· Note:
· Inconsistency could result in injunctive relief requests.
· Courts fudge the “impede their ability to protect their interests” by claiming a preclusion-like effect – want to get to 19b!
· 19b standards for evaluating “indispensable” – if you don’t meet these then the suit is dismissed for non-joinder (from Pulitzer)

· Ds interest:  
· in dismissal – can be high when D will face double trials

· in avoiding inconsistent judgments – and whether relief can be shaped to avoid this (through a decree)

· Ps interest 
· in maintaining the action as is (maintaining the current forum)

· Whether the P will have a adequate remedy if the case is dismissed for non-joinder
· Absent parties’ interests:

· Any prejudicial effects?
· Public’s interest in complete and efficient justice – basically how much redundancy will take place if action is allowed to go forward

· Note:  Rule 19 Standard is heavily fact-dependent.  Therefore it is reviewed under an abuse of discretion standard.  
Pulitzer-Polster v. Pulitzer (Rule 19) 
· Family dispute around management of family business.  P has related claims in state court that are taking forever so she brings a transactionally related claim to federal court by dropping one of her Ps to achieve diversity

· Diversity would be destroyed and case dismissed if other P’s were joined through rule 19!

· D motions to dismiss for failure to join under 12b7.

· Court performs the Rule 19 analysis and dismisses suit:
· P will not be prejudiced because she has action pending in state court

· Absent party may have interest prejudiced (BS argument to get through rule 19a)

· Most importantly, D will have to defend the same thing twice AND federal/state court system is being used redundantly for the same transactional claims (Rule 19(b))
· Note that if case survives Rule 19 challenge, 

Rule 17:

· Real Party in Interest – See VEPCO 
Vepco v. Westinghouse (Rule 17 & 19)
· P sues for benefit of itself ($200,000) and insurer-subrogee ($1,800,000).  In federal court based on diversity jurisdiction.  

· Joinder of insurer would destroy diversity jurisdiction and require dismissal!
· D moves to dismiss on ground that INA was the real party in interest under Rule 17, and alternatively that INA was an indispensable party. 
· Rule 17 – “Barnacle” on the federal rules – designed to liberalize joinder but has become tool for Defendants to waste everyone’s time
· Action must be brought by person who (1) possesses the right to enforce the claim and (2) has a significant interest in the litigation

1. Right to enforce determined with reference to substantive law (here state law)

2. Significant interest – Here VEPCO has some financial stake in outcome 
· Function:  Rule 17 serves negative function – enables a defendant to present defenses he has against the real party in interest, to protect the D against a subsequent action by the party actually entitled to relief, and to ensure that the judgment will have res judicata effect.


· But here the judgment will have res judicata effect – INA has full control of the litigation!

· Rule 19 
· INA should be joined if feasible under 19a since it is a subrogee.

· 19b factors:

· Prejudice to INA or P?  No, since they are using the same lawyer and INA is paying for it

· No merits-based prejudice to D  

· No risk of double damages or inconsistency for D, since the cooperation agreement between INA and Vepco ensures that INA is precluded from bringing same claim again

· SI big point:  Preclusion rules create asymmetry of risk that can be strategically exploited by INA.  Therefore essential to find INA in privity with Vepco through cooperation agreement to prevent prejudice to Westinghouse.

· Finally, P will be prejudiced if case is dismissed because an adequate state court remedy doesn’t exist.

· So, mainly equitable reasons allow this case to stay in federal court even though it shouldn’t were it “feasible” to do so.
· Note:  The gate keeping mechanism of 19a is too narrow for the tools that courts needs under 19b.

Rule 14 - Impleader
· 3rd party claims allowed to promote efficiency and finality.  Requirements:

· 3rd party claim must be derivative of the P’s claim.  The D must claim to be liable by virtue of the 3rd party’s actions.  

· The 3rd party need not be liable for the full extent of the D’s liability but the P’s claim must be necessary for the 3rd party claim.

· Impleader does NOT eliminate liability of D, it’s merely a means to obtain CONTRIBUTION

· Efficiency is promoted because the 3rd party contribution action is handled at the same time as the core transaction – and since the action is derivative the elements of fact and law should be similar.

· Impleader can be denied if prejudice would result.

· Impleader requires that some contractual or other legal claim exists between the interpled parties – you can’t just use it as a “defense” (see Klotz v. Superior Electric)

· Typical procedure for an impleader action – you first implead via rule 14 and THEN you join a claim for damages in addition to the contribution claim under 18.  You must do this because otherwise you will be barred from bringing the claim afterwards via res judicata. 

· There is no obligation to implead:  Claims against impled party not barred by Res Judicata.

· Though might issue preclusion apply?  

Clark v. Associates

· D impleads the goons he hired to beat up P

· Court finds that impleading is proper because the action is truly derivative and no prejudice will result

· Note strategy – may be trying to shift focus to goons to get sympathetic jury to reduce verdict

Klotz v. Superior Electric Products Corp v. Butz,   Map of Case: K v. [S v. B]
· Facts: S seeks to implead B alleging that B’s pork (not S’s cooker) caused P’s food poisoning. 

· This is five-year-old’s defense—“someone else did it.” Only Impleader if you say, “I did it, but it was because of someone else.” 

· What would be proper narrative for S to implead B? B improperly installed cooker, and that is why meat was not well-cooked. 

· Key: Impleader does not absolve original D of liability
· Clark versus Klotz: 

· Assoc saying, “I was in privity with someone who caused the harm.” This is not defense on the merits. Rather, it creates derivative liability. 

· Superior has a defense on merits. 

ABC Car accident – interaction of Rules 13a, 14a, 18a
Rule 22 – Interpleader (and Statutory Interpleader)
· Interpleader is designed to deal with defendant who is in possession of a limited common fund that is insufficient to meet all claims.  

· Recall cow problem, but consider from B’s perspective – cow in his yard, doesn’t know whose it is, and he needs repose.  

· Therefore need way to bring in all potential claimants – must notify them to satisfy due process and get preclusion effects.  
· Unlike in common law, under modern interpleader the plaintiff is allowed to plead in the alternative – the cow may be mine, or it might belong to one of them.  

· Two kinds of interpleader:

· Rule 22:  Does not provide jurisdiction, so court must have independent basis for jurisdiction.

· Under diversity rules: 

· Must have $75K in controversy

· Parties on one side of v completely diverse from parties on other side of the “v”.  

· Statutory (28 USC 1335) – Liberalizes interpleader – available if any two parties on one side of the “v” are from different states (that is, no need for complete diversity).  

· Requires $500 in controversy.

· Illustration:

· CA v. CA & NY.  $10K in controversy. No fed q. (  No Rule 22 (not diverse) but statutory
· CA v. NY & NY.  $100K in controversy.  No fed q.  ( Rule 22 (diversity), but no statutory   

· CA v. CA & CA.  Fed q.  ($$ amount?) ( Rule 22 (fed q.), but no statutory
· CA v. NY & NY.  $50K in controversy, no fed q.  ( NO Interpleader

· NOTE: If statutory interpleader standard constitutionally sound, shows that Congress has not expanded standards for diversity jurisdiction as far as Constitution permits 
· i.e., Congress could expand federal diversity to any controversy where two parties on one side of the “v” are from different states (that is, no need for complete diversity).  

· Is it constitutionally sound?
· General Problems (see State Farm):

· Not very effective tool in modern era of complex litigation

· Power in hands of wrong party 

State Farm v. Tashire
· Bus accident in California.  2 killed, 33 wounded.  State Farm (SF) insures driver Clark.  Brings interpleader in Oregon.  
· SF Limited Pot:  $20K insurance.  

· SF’s motivation:  Not concerned about inconsistent verdicts – after 1st $20K other claimants out of luck.  Wants to reduce litigation costs.

· Clark is loser:  Loses legal protection after $20K exhausted.  Preclusion against him on liability issue in subsequent trials.  

· Greyhound:  Interpleader okay?

· Why GH wants interpleader:

· Big Reason:  Fighting case by case has huge risk – single jury could seek to inflict punishment (punitive D’s) on company (and can’t be told about other awards).

· Also, Bankruptcy bad for reputation, lose control to trustee

· Arguments for:  

· Efficiency:  SF Trial will focus on liability – same issue in cases vs. Greyhound.

· Equity:  Suppose GH has limited resources.  Risk of unequal treatment.

· Args against:

· We have bankruptcy to deal with equitable distribution of assets

· GH liability is not limited to common fund – interpleader inappropriate

· Practical problems ( inequity:

· Not worth it to individual plaintiffs to fight for share of $20K pot

· Court’s tools: Can transfer to CA under fed law, could hold case in abeyance until issues resolved in other trials
Rule 24 – Intervention

· Rule 24: 

· 24(a)(1) – can intervene if given unconditional right by fed statute. Rare. See this in cases where fed govt allowed to intervene to defend its own laws, for example.

· 24(a)(2) – court must allow intervention of party who “claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest.”

· Departure from Common Law:

· Stranger’s right to intervene

· Suggests that other party could represent your interest

· Depends on idea that you could be bound by not joining – CL had mutuality of obligation

· Key move to keep this from going too far:  Distinguish public litigation and private litigation
· Public litigants:

· Seek to vindicate interests that are abstract, ideological, collective, etc.  

· Provide unique expertise on policy – information for the court!

· Suits affect large numbers of people, may involve large institutions

· Efficiency concerns:  

· Lesser:  Want to bind as many parties as we can

· Greater:  Courts need quality information to decide these cases.  (Note court’s limited institutional competence.)

· Stringfellow doctrine:  Intervention doesn’t guarantee intervenor the rights of original parties.  

NRDC v. NRC
· Environmental group suing government regulatory agency over shady practice of allowing states to handle the licensing process for uranium mining.  NM skips environmental impact process, which is required for all licensed by NRC.  
· Intervenors:

· United Nuclear – uranium mining company. Its mine subject of regulation

· Kerr-McGee – huge mining company, NM

· American Mining Congress – represents small uranium miners.

· Interests at stake

· Parties agree that UN has interest since litigation involves their permit (becomes defendant intervenor).  
· Real interest is in about future permits.  KM and AMC are not at risk of claim preclusion, since it could sue following the resolution of this dispute.  Nonetheless, as a practical matter their interests may be impaired or impeded.  
· Adequate representation:  UN already has license, so there’s a risk it will compromise, agree to strict environmental impact assessments for both KM & AM.

Other Intervention Cases cited in NRDC that help define Interest: 

· Donaldson: Supremes held taxpayer had no right to intervene in IRS proceeding seeking records from taxpayer's employer. Court said taxpayer would have a chance to object in a subsequent trial.

· Allard: Bird watchers want to intervene in case involving feathers in Indian artifacts. How distinguish NRDC interest – environmental advocates – from bird watchers? Maybe hard to distinguish. Old case. Court finds Allard interest too abstract.

· HELPFUL:

· Cascade – Antitrust claim, two producers of natural gas. State of CA allowed to intervene. Interest in the dispute was cheaper gas prices. Court: interest need not be direct interest in property or transaction at issue so long as it interest will be impaired by outcome. Less direct than interest asserted by KM. 

· Trbovich v. United Mine Workers – union member seeks to intervene in action by Labor Sec. to set aside election. He had no right to file a suit himself – exclusive right to labor secretary. Extraordinary. He claims right to participate yet has no right to sue on his own. Clearly intervention cannot be based entirely on efficiency.

PART VI.  CLASS ACTIONS
· Class actions move dramatically away from common law’s bipolar A v. B litigation.  Class actions are needed because in modern society it’s not possible to solve the dispute without within A v. B world. 
· Collective Action Problems:

· Prisoner’s Dilemma

· Insufficient Value -- $75 rip off by bank ( not worth any individual’s time

· Disparity in Resources -- $1000 toxic spill.  Viable claim becomes unviable because company will dump resources on first case.  

· Broad impact of remedy – Don’t want what Brown children individually want to dictate public policy

· Certainty of Termination – need bill of peace, finality.  (Which 20 women get jobs in Title VII suit?)
· Two theories of Case Aggregation:

· Indivisible Claims:

· Limited pot

· Defendant can only act once 

· Divisible Claims – (b)(3) – By definition can be separate.  Justification for aggregation:

· Zero Value

· Efficiency

· Finality & Repose

Hansberry v. Lee  
· Problem of underlying lawsuit of Burke v. Kleiman – Hansberry is arguably bound by it.  
· Solution:

· Burke is claiming to be suing on behalf of everyone – which puts a lot of pressure on whether she’s an adequate representative.
· Can’t have adequacy of representation if there’s a conflict of interest.  
· We have no evidence that people were asked about the covenant! We have no evidence that they were given notice of a lawsuit that would resolve their interest.

· We can conclude that there’s a due process requirement that they have to be informed that their interest is at stake! 

· Lesson:  You need procedural protections to bind people who are not present.  
Rule 23 

· Rule 23(a) Prerequisites:  
· a lot of people a/k/a numerosity 

· in same legal/factual situation 

· the representative is “typical” in that the claims of the rep are more or less same as everyone else

· adequacy of representative parties.
· Rule 23(b) Type of Class:
· 23(b)(1)(B) – limited fund class action. A plaintiff’s interpleader – cures a problem under CL with interpleader doctrine in that the interpleader doctrine vests the wrong party with the power.
· 23(b)(2) – if the party opposing the class is going to be subject to declaratory or injunctive relief – ie, is the relief indivisible? For example, telling school board can’t have segregated schools is something that can’t be divvied up.
· 23(b)(3) – efficiency. A class action where it would be basically same issue over and over again. This type of class action is “a grudging recognition of the needs of mass society.” Requirements are that it must be manageable, fair/efficient, superior to other methods of adjucating, and questions of law/fact common to the class must predominate over questions affecting only individual class members.

· Issues with (b)(3):

· Must be superior to other mechanisms of aggregation:  joinder, MDL, bellweather trials

· Concerns:  Agent takes over

· Manageable:  Will there be an efficiency gain?

· Predominance:  Common issues central to the entire litigation.  Getting something better as a result?

· 23(c) Determining Whether to Certify a Class
· Notice:  Required for all three types of class.  

· Right to opt out:  In (b)(3) class actions, must give class members right to opt out.  Can’t do this for other two types.  

· (4) Action can be brought or maintained as class action with respect to particular issues

· (5) Subclasses may be created

Holland v. Steele 

· County jail prison conditions case about access to counsel.  

· Georgia Legal Services is behind the case – wants class cert to avoid bottle of vodka problem with client.  Strategic downside:  

· By getting class certified, ensuring that if they lose they’ll get precluded!  

· Client loses autonomy

· 23(a):

· Numerosity: 40 inmates – not a lot, but enough.

· Commonality:  All subject to same condition – they’re in jail

· Typicality:  Holland’s claims are typical

· Adequacy:  He’s vigorously represent

· 23(b)(2):  Appropriate because injunctive class with common issues.

Nassau County (Strip Search)
· Indivisible issue:  Practice is either Constitutional or its not

· Divisible issue:  Damages

· Solution:  Rule 23(c)(4) Certify based on an issue – liability.  
· D’s try to use this strategically to defeat class cert – common issues no longer predominate

· This would get them out of paying damages, because arguably it’s not efficient to allow certification for individual damages inquiry.  

· Court doesn’t allow, and aggregates – this creates strong settlement dynamic, wakes the sleeping giant of absent plaintiffs.
Mullane (trustee case)

· Mullane – trustee for income beneficiaries.  Vaughn – trustee for principle beneficiaries.

· Mullane wants individual notice to each income beneficiary.  

· Vaughn claims nothing – all he cares about is principle not being eaten away.  

· Holding:  Reasonable notice is needed before bank can close its books.  

· Reality check:

· NY State trying to promote efficiency by consolidating funds.  Reduce admin funds.  Trustee to act as class representative (this is like a class action!).

· In this context, providing notice makes no sense!  Pointless formalism.  

· And Rule 23(c) picks up this language.

Asbestos litigation lessons:

· Cimino I (1990):  Series of representative trials to populate the grid (did P smoke, how many kids, etc).  This would give remaining P’s virtual trials.  5th circuit granted mandamus in 24 hours!

· Cimino II – Instead of using class action, tried to use rules of joinder.  Series of representative trials would be used to apply preclusive effects to the rest.  5th circuit also strikes down.

· Underlying problem:  D’s would only settle if they could bind future P’s, because that’s the only way to get bill of peace.  

· D’s banded together and created “center for claims resolution” – but the problem of closing out future cases remained.

· So CCR approached group of P’s lawyers to settle whole thing once and for all ( Amchemsettlement
· Settlement deal:

· Compensation to people currently sick

· Limit D’s exposure

· Cap future liabilties

Amchem
· Primary issue: We have a class of present interest holders and future interest holders => is it possible and proper to settle them all at once? 

· Ginsberg says no, not with this particular solution because it leaves the futures at risk in that they lacked 23(a)(4)- adequacy of representation
1. Futures vs. presents:  Lawyers must not have conflict between to 
· Could the futures have an adequate representative?  Someone independent?

· Maybe, but still leaves problem that their interests have already been handled for them?  Inevitable loss of party autonomy.  
· Note that in Ortiz there was a futures representative.

2. Not enough leverage without threat of trial – out-of-thin-air settlement removes adversarial process, makes it impossible for court to determine 

· Breyer says that something is better than nothing.   This is a mature tort – value can be agreed upon by both sides.  Court should find way to embrace this quasi-administrative world.  

· Problem:  Good result but no democratic legitimacy.

· But note that today the trust for “futures” is paying 5 cents on the dollar.

Rhone-Poulenc (hemopheliacs with AIDS) (Posner!)

· Common issue trial on whether P’s wouldn’t have gotten AIDS if D had just test for Hepatitis
· Problems with this class action:  
1. One-shot to determine complete ball-game.  Loss severity for the D is much higher even if the probability of loss is the same as individual trials (which D’s have won 12 of 13).  
· Creates extreme settlement pressure on D’s to settle.  

· Re 12 of 13:  Note selection bias – D’s control who settles.

2. “Serendipity” theory of liability/”Esperanto” jury instruction – different substantive law in each jurisdiction.  
· Even if we account for this problem using separate trials by jurisdiction, we encounter problem that D’s may face issue preclusion.

3. 7th Amendment bans one jury from re-examining conclusions of another jury – second jury will have to compare negligence of P (e.g. risk-behavior) and negligence of the D.  Essentially, this is an invitation to reach a different conclusion on the same set of facts.
· This is not carving at the joint.  

· Hard to carve at joint in personal injury cases, but easier in Nassau County, employment discrimination – where determination of liabilities and damages severable.

Martin v. Wilks (Birmingham firefighters)

· Consent decrees agreed to by NAACP & Birmingham (under black mayor who didn’t contest liability):  Hiring one black firefighter for every white, and give significant number of promotions to blacks.  

· Promotions are constitutionally “property,” so DP applies.  

· White firefighters could have been bound:

· Rule 19:  Joinder as necessary parties – City could argue non-joinder creates risk of inconsistent obligations for City

· Rule 22:  Interpleader – City could because limited number of lieutenant positions

· Rule 24:  Interventions – Union could get in

· Reasons for not including white firefighters in first place:

· They’re more sympathetic – their jobs are on line (recall Clark)

· They’d f*** up settlement talks

· Preclusion Rule

· Scope of preclusion is anyone who was included in original suit.  Not enough to have had notice and ability to have participated.  
· Scope of preclusion entrusted to parties to original litigation. Strangers to the litigation do not have to figure out whether or not they will be bound.  

VII.  Discovery
General thoughts:

· It’s all about information and its cost.  

· Discovery rules are designed to be self-executing

· Tremendous Moral Hazard: Moral hazard is an economic term for when parties do not fully internalize costs of their own behavior
· Results of tremendous cost:  

· Parties opt out of litigation system.  ADR, mediation, arbitration, etc.

· Mechanisms to reduce costs – e.g. small claims courts

· Possible remedies:

· Move closer to managerial model of judging

· Blanket discovery rules (e.g. 10 depos, 20 rogs) – but these aren’t tailored to litigation.

In re Convergent Technologies – 1000 mindlessly generated contention interrogatories

· Example of the excesses that are possible.

· Court refers to “major breakdown in what is supposed to be self-executing system....” 

· Court notes: “problem is more likely to be that counsel are less interested in satisfying the law's requirements than in seeking tactical advantages.”

Davis v. Ross – Fired employee seeks info on Ross’ net worth, legal fee arrangements, and names of other employees who’ve complained about Ross

· Problem of incentives, especially where there is asymmetry of risk/downside. 

· Here this is legitimate request in one respect – punitive damages have to be based on net worth of the defendant. But potential for great embarrassment to Ross if all these details are revealed. Imbalance because she can't retaliate with same effect. Page 6 doesn't care about Davis.

· More significant: No materiality, no real reason to pry into her finances, unless convinced P is likely to prevail on claim that would entitle her to punitive damages.

COKE case

· Diet Coke. Is it Coke or not? Bottlers say it's Coke, falls under contracts for bottling, distribution. Coke says this is new product. Central issue in case – whether this new stuff is really coke – turns on what, exactly, Coke is made of. Need formula, the only real secret left in America, maybe on the planet.

· Bottlers, perfectly legitimately, ask for formula. No offer of protection from court (threat to sanction lawyers who leak, etc.) will be enough to cover risk. Huge loss to Coke if formula gets out, so they fold.

Kozlowski – flaming pajamas
· Fairly straightforward products liability case. Flammable pajamas. Injured child. Was Sears aware that they were making dangerous product? Issue is what Sears knew and when. Clearly P has right to know whether Sears was aware that it was selling flammable pj's.

· Case before court on Rule 37 – Sanctions motion. Sears (or its lawyer) has screwed up. Request for info, Sears didn't comply, magistrate said produce it under rule 72, they did not appeal magistrate ruling. Court enters default judgment, worst posture you can be in on behalf of client. We are going to try to ignore that, focus on how should have been handled.

· Why didn't Sears produce?

· Old record keeping – customers on cards, by name, no records by type of complaint.

· Note: Can't assume bad faith

· This is request for document. Under 33(d) can't Sears say here are the documents, come find it. Who should bear costs? Does Sears have right to keep records as it likes? Hard question.

· Case stands for proposition that if you want to be big company in modern era, do business with thousands, one cost is accountability to the legal system. JOIN THE MODERN WORLD! Upgrade your records or face heavy costs – settlement costs (over and over, probably) or sanctions/losses in court system.
Discovery Rules: 

· Main idea - Allows parties to get access to information

· Process is supposed to be self-executing.  The court does not get involved unless a party objects to discovery – then a party will seek a protective order via rule 26c

· Court may examine cost-benefit of discovery under rule 26b1 and limit discovery that is designed to merely harass or extort the target party.

· Discovery presents a moral hazard as each party has an incentive to imposed as much cost as possible on the other party to promote settlement

· Davis v. Ross

· Diana Ross’s former assistant sought to discover Diana’s income purportedly to support a finding of high punitive award for defamation.

· Court denied this request as it was unnecessary prior to a finding of liability and was clearly designed to create an incentive to settle

· Coca-Cola Bottling v. Coca Cola – ∏ attempted to discover secret formula to substantiate claim that Diet Coke was in fact Coke and ∏ needed to distribute it.  The tremendous cost posed by this discovery request caused the ∆ to give in.

· Rule 26 – preliminary disclosure requirements have been a disaster

· It simply results in delay as the parties will simply wait a few months for the initial disclosure to finish before settling when they would have settled anyway.

· Rule 30 – depositions are the most important and costly form of discovery.  They are almost never written down because then you don’t get to follow up

· Rule 33 – interrogatories are similar to written deposition but the answers become “admitted” to the court.  Has a big potential for asymmetric cost imposition.  Stupid number limitation of 25

· Rule 34 – permission to inspect things

· Rule 35 – permission to mentally or physically examine other parties – This requires a court order due to high prejudicial effect.

· Rule 36 – request for facts to be admitted.  Once admitted, these facts can be read to the jury

· Rule 37 – SANCTIONS.  Parties must comply with discovery!  The client doesn’t want to but his lawyer must!

· Kozlowski v. Sears Roebuck

· ∆ is trying to get default judgment lifted – this is going to be hard because they disregarded the order of the court

· Sears’ filing system makes it extremely expensive for them to comply with the request

· Court simply takes the view that Sears should pay for it because it’s their system.  SI views this as little more than a deep-pocket theory.

But, this sort of high in terrorem effect is only going to happen once.

VIII.  Summary Judgment and Burden Shifting
· Basics - Rule 56 – summary judgment.  A party can receive a judgment if there are no material facts in dispute and judgment is justified as a matter of law

· Rule 50 – judgment as a matter of law (after ∏ has submitted his trail package but before ∆ has) – if there “is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue”

· So, to get summary judgment you must show that no material facts are contested AND that the facts/evidence that are conceded do not support the ∏’s legal conclusion. 

· How to get to summary judgment:

· 1.  The moving party must “shift” the burden onto the non-moving party

· For a party without the ultimate burden of proof (the defending party) this can be achieved with basically nothing – they just have to “point out” that there is no issue of material fact. (the “0%” Celotex standard)

· Result is to effectively make a rule 56 motion into a preview of the rule 50a directed verdict.  

· For the party with the burden of proof, this burden is equivalent to their final burden of proof.  They must essentially prove affirmatively that there is no issue of material fact.  It’s an Adickes standard (prove lack of teleportation) (the 100% standard)

· The burden of production is what the moving party must say such that, IF NO RESPONSE IS GIVEN, the moving party gets judgment!

· 2.  The non-moving party must show that no issues of material facts exist.  

· What is a material fact in dispute?

· The court can judge certain “facts” as more credible than others – Matsushita.  Matsushita says the court can make “factual” determinations on its own at the margin – running into the providence of the 7th amendment protection

· The court can judge certain issues of “fact” to be outside of the providence of the jury – Markman (a patent dispute requires a judge’s expert ability to perform exegesis and benefits from increased consistency)

· Tactical considerations

· While summary judgment appears to be a costless way of getting the ∏ to reveal his entire case before trial and thereby give the ∆ a preview, in reality the prospect of losing a SJ motion is so devastating to a ∆ that ∆’s present their trail package too in most motions.

· As a result of the Celotex/Currie 0% standard very few cases actually go to trial now.

· Celotex

· ∆ motioned for SJ on the basis of the lack of a sufficient answer to the ∆’s question asking for evidence that Celotex’s asbestos made the ∏ sick.

· This mere statement of insufficiency was sufficient to require ∏ to affirmatively show why they had EVIDENCE that IF BELIEVED by the jury could reasonably entitle them to a verdict.

· How facts are construed at SJ stage?

· They are not taken as given in the rule 12 stage – because ∏ has had access to discovery.  

· Instead, the level of analysis goes to the rule 50 stage – “legally sufficient evidentiary basis”

· 7th amendment says that in cases of Law at 1791 “contested facts” must be left to the jury.  But, courts have examined factual controversies themselves.

· Thus, without Markman/Matsushita, the only alleged “facts” that could be dismissed as not true were ones that were so obviously false that no reasonable jury could determine otherwise.  (very high standard)  It would really just be a motion about the “amount” of evidence that the ∏ had.

· Markman v. Westview Industries 

· Patent dispute – allows that the court can determine the meaning of “integrated written documents” and then simply allow the jury to determine damages. 

· This makes policy sense but it sets no logical outer boundary for what written instruments (contracts!) can be taken away from the jury.

· The reasoning in based on “who is better” at determining the facts – this allows for massive contradiction of the 7th amendment 

IX.  Jurisdiction Over the Person
Distinctions to keep straight:

· Personal Jurisdiction – Court’s ability to enforce decree against particular litigants
· Specific vs. General jurisdiction – p. 744

· Specific – Where claim arises out of or is related to D’s contacts with the forum

· In personam

· In rem

· Quasi in rem

· General – Permits all claims, of whatever origin, to be asserted against D (issue in Helicopteros)  (D is resident of place.)
· Subject Matter Jurisdiction – What kinds of cases a court can hear

· Fed courts – Limited Jurisdiction

· State courts – General Jurisdiction

General thoughts:

· What’s really at issue is the fundamental problem with the idea of sovereign states.  

· Only one sovereign today, the MARKET!

· Market doesn’t recognize geography:  This creates the regulatory mismatch problem

· underregulation – state loses 

· overregulation – one state decides on outlier basis that it will impose a standard of liability that comproises a lot of other states’ ability to enjoy the benefits of the market (TX seatbelts, Harry Reems case). 
· Asahi is the best we’re going to get, because it recognizes the variables at play and streamlines them.  But it leaves us with the problem of unpredictability.  
Territorial:

· Pennoyer requirements for in personam jurisdiction:  

· Service made in state, OR
· D is domiciliary of the state, OR

· D’s consent
· Hess illustrates breakdown in automobile age:  MA law creates fiction of consent through mere act of driving in state, and provides for useless appointment of agent in state bureaucracy.  The real notice was the requirement that the D be served via certified mail.

· Following Hess, other states follow suit by creating “long arm” statutes ( wide application, even for products liability.  E.g. in California the limit was any exercise of jurisdiction consistent w/ the Constitution.

Transactional Approach:

· International Shoe illustrates the problem of Pennoyer in an age of large corporations.  Intinerant shoe salesmen in Washington, company HQ in Missouri.  

· Solution:  (1) Minimum Contacts, and (2) Fair Play & Substantial Justice
· Minimum Contacts:

· Continuous & systematic contacts with WA through sales foce

· Benefitted from legal protections
· Contacts related to the action sought – payment of unemployment taxes on workers in WA

· FPSJ:

· Relative burdens on parties

· Degree of benefit the D receives from its activities in forum state

· Foreseeability of the jurisdiction

· Brings law closer to how to account for wrongful acts, rather than formalities of service or citizenship

· McGee v. International Life – Single insurance policy in California.  Court upholds minimum contacts, and finds DP satisfied.  Places burden of DP on the imprecise inquiry into FPSJ.  

· Justice Black fears that FPSJ will end up denying states ability to police conduct w/in borders.

· But actual effect was to dramatically widen the jurisdictional reach of the states 

( Strategic conduct:  When suing out-of-state D, add nominal in-state D to prevent removal to fed court.  Take advantage of the local bias of state judges.
Search for Limits/Switch to Defendant’s Perspective:

· Int’l Life is the high-water mark for the expansion of in personam jurisdiction

· Keeton v. Hustler Magazine illustrates paradoxical consequences of this approach.   Defamation action in NH where small percentage of magazines sold.  

· Minimum contact because publication in NH.  Statute of limitations had run elsewhere!

· Choice of substantive law:  Gave NH jury opportunity to dictate what would be considered prurient for whole nation.  Denies other states ability to set independent standards.
· Int’l Shoe approach dangerous for small businesses – potential liability anywhere.

· World-Wide Volkswagen (1980) – Court begins to see things from D’s perspective.

·  Suit in OK against auto manufacturer and NY dealership.  

· S. Ct. says foreseeability insufficient basis for minimum contacts.

· “Purposeful availment” is the new test – D’s anticipated econ benefit in the forum
· Can be established through advertising or clear use of forum to sell product

· Unilateral decisions of the P cannot extend jurisdiction – rejects chattel-driven theory

· Brennan dissent:  MC satisfied – Sale of car injects it into the stream of commerce (because it’s mobile)

· Problems w/ purposeful availment:

· Doesn’t specify how distant.  Not OK, but New Jersey?  Vermont?  

· Cuts off inquiry into other compelling factors  -- possibly denies OK ability to control its own highways

· By ignoring FPSJ, Court leaves open expansion of jurisdiction where bare minimum of contacts has occurred ( Burger King
· Burger King – Michigan franchise.  Burger King sues in FL and Court upholds jurisdiction because franchisees had some minimum contacts in FL.  However, this is clearly unfair to small time D’s.  

· Makes minimum contacts effectively sufficient for jurisdiction.  

· MC when there is (1) purposeful availment and (2) cause of action is related to contacts.  

· Shows the need for more nuanced test than just purposeful availment.

· Stevens dissent – This is unfair.  D did business only in Michigan.

· If we did the FPSJ analysis, this would go the other way.  

Rise of Due Process Balancing
· Prior approaches (Int’l Life through Burger King) are analogous to the formalist approaches to DP that we discussed at beginning of course.

· Asahi Metal Industry v. Superior Court of California illustrates triumph of DP balancing.

· Original P injured in motorcycle accident in CA.  Sued several D’s, including Taiwanese maker of tire’s tube, Cheng Shin.  Cheng Shin brought indemnification claim against Asahi, the maker of the tire’s valves.  
· O’Connor plurality tries to stiffen minimum contacts to focus on overt acts of purposeful availment.
· Product designed for the forum, advertised in the forum, service in the forum, sales in forum ( Sub-part manufacturer will never be accountable in any place except for where the parties contract directly  
· But five members of court reject this approach and find sufficient minimum contacts under a stream of commerce theory ( sufficient number of valves shipped each year enter California market
· Stevens is squirrely but is read as adopting stream of commerce position

· O’Connor majority deemed exercise of jurisdiction unconstitutional based on FPSJ.
· Balancing test:

· P’s interest in proceeding in the forum – here minimal b/c foreign corporation
· D’s burden of defending in forum – huge because foreign law involved, and action not foreseeable
· Forum state’s interest in subject matter of suit – low because just two foreign corporations
· Legal system’s efficiency interest – Points to courts of Taiwan & Japan, where there’s greater expertise
· Application:  Burden on foreign D very high.  Interest in Taiwanese company having the case in California were low.  California has no real interest in the case.  Legal system at large not going to benefit from adjudicating foreign law claim in CA.  

· Loss in this approach is predictability
· Forces parties to contract for their protection further up the distribution ladder (indemnification clauses).  

· Shaffer v. Heitner – Further extension of DP analysis to quasi in rem.  Stock certificates in Delaware.  Court rejects, and says all claims of personal jurisdiction, regardless of whether in personam, in rem, or quasi in rem, should be resolved through International Shoe standards.

· Mullane – Trustee case.  Jurisdiction analysis similar to Shaffer:
· “whatever the technical definition of its chosen procedure, the interest of each state in providing means to close trusts that exist by the grace of its laws and are administered under the supervision of its courts is so insistent and rooted in custom as to establish beyond doubt the right of its courts to determine the interests of all claimants, resident or nonresident, provided its procedure accords full opportunity to appear and be heard.”

Four Problematic Areas
1. In-State Service:  Burnham v. Superior Court – Wife moves to CA from NJ.  Husband visits CA on business and to see kid, and is served.  Court upholds PJ under in-state service.  Competing rationales:

a. Scalia:  Int’l Shoe line only addressed exceptional circumstances.  Pennoyer governs.  

b. Brennan:  If party reaps benefit of state (roads, police, etc.), then fair to pay price of being accountable.  Mere presence sufficient. 

c. White:  No showing here that general rule would operate unfairly, and unlikely this will ever be shown.  Leaves open chance of analyzing under Shaffer.  

d. Stevens:  Praises everybody, including Scalia – so possibly there’s a majority for his position.  

e. No one applies Asahi balancing test, which would weigh husband’s inconvenience against wife and CA’s interest in providing for child’s welfare.  Asahi might have reached same result, but would have been more rational.  
2. Consent-Based Jurisdiction:  Carnival Cruise v. Shute – Presents new legal barrier to accountability.  Court declines to consider this from the fairness angle of protecting the weaker party.  Instead court focuses on implied consent in analysis similar to formalism of Burger King.  This is particularly troubling in internet age.

3. Consent to General Jurisdiction:  Every corporate entity must be accountable somewhere (Rule 4f)
a. Helicopteros – Court establishes “continuous and systematic” test.  Evidence:  Company HQ, sales ops, bank accounts, other indications of permanence.  
i. Application:  Court rejects where company only entered forum for some purchases and single-shot events.  Similar to O’Connor’s strict minimum contacts formula in Asahi.  

ii. Factors:

iii. State Response:  Demand that corporations consent to general jurisdiction as a condition of doing business.  This “compelled consent” may be immune from DP scrutiny.  Open area of the law!!
b. FUBU -- FUBU sells a lot in MN, and MN required GJ consent.  FUBU then had a dispute in NY with another party, and this party went off and sued FUBU in MN!

· Is this okay?  It’s an open question.  

c. Phillips Petroleum v. Shutts – Court said KS state court does have jurisdiction so long as absent class members outside of the jurisdiction have notice and ability to opt out.  Not opting out is construed as adequate consent. 

4. The Internet:  Two categories of cases:

a. Out of state firm that sells to in-state buyer.  Arguably, companies are drawn into the forum by the action of the buyer.  

i. Zippo test:  Active vs. Passive web site.  Jurisdiction appropriate because of:

1. Minimum contacts: Knowing & repeated processing of PA commercial transactions amounts to purposeful availment.

2. FPSJ:  PA corp’s interest in forum & state interest in enforcing trademark law.

ii. Keeton on the Internet:  Unflattering information or defamation.  Not an act of willful entry.  TOUGH CASE!

Conclusion:
· Doctrines are all unsatisfying because they are based on territorial sovereignty principles.  

· The problem is not that there are too many state sovereigns, but that they are not really sovereign at all.  Only true sovereign today is the market, which moves easily across state and international lines.  So the law of jurisdiction is just a mess.    

Other Cases:

Calder v. Jones

·  National Enquirer is based in FL but publishes nationally.  This act of publishing constitutes a purposeful availment

· The ∏ defamation action in CA is related to the act of publishing in CA.  Therefore, MC are satisfied.  FPSJ is not really addressed.

· Test for MC: (1) Intentional actions (2) expressly aimed at forum (3) causing harm
· Note: “Transactional” test isn’t confined to simple economic transaction – the writer sued knew that he was having a large effect in CA!

Pavlovich v. Superior Court (CA SC 2002)

· MC limited to purposeful availment for passive internet websites

· ∆’s IN website merely posted information that could be used to infringe upon copywrites of the DVD industry in CA.  

· MC requires purposeful availment and not mere foreseeability 

· For websites, there is a continuum as to what constitutes purposeful availment

· Commerical websites purposefully avail themselves of everywhere.  Zippo test – conscious multiple commercial contacts over the internet counts.

· Completely passive websites don’t purposefully avail themselves of anywhere – this is where ∆’s website falls.  Unilateral acts of 3rd party pirates can’t justify jurisdiction as per WWV.

· Websites that are merely interactive without solicitation will be evaluated according to the nature of the exchange and corresponding degree of purposeful availment

· SI doesn’t like result because it prevents companies from going after those who seek to harm them merely because the harm wasn’t created through commerce.
· Dissent:  Apply Calder test 
X.  Subject Matter Jurisdiction
· Personal jurisdiction deals with power of forum to enforce a judgment by force.  

· Now SMJ deals with not the power of sovereign but the power of the federal courts to hear particular types of cases.

· Constitution & Statutes:

· Supremacy  Clause requires state courts to enforce federal and constitutional law – shows original anticipation of framers re fed/state balance

· Article III of constitution gives Supreme Court power to hear cases:

· Arising out of federal law

· Disputes between citizens of different states

· Judiciary Act of 1789 – Diversity Jx.  Wants to create national market.

· 2nd Judiciary Act of 1875 -- =Federal question so long as a case arises under the Constitution, the treaties, the statutes of federal law, and so long as it’s part of a well-pleaded complain
· Lower federal courts have power only so far as congress gives them power

· §1331 gives lower federal courts power to hear cases dealing with federal law
· §1332 gives lower federal courts power to hear suits between citizens of different states
· Other statutes also give federal courts jurisdiction, but they are typically redundant with §1331/2

· §1332 diversity jurisdiction

· Provides that suits between citizens of different states where the amount in controversy is greater than $75,000

· Note problem of who is a resident.  

Establishing Diversity:
Mas v. Perry
· Test amount in controversy based on what the P alleges in “good faith” 
· Otherwise the D could face risk of losing twice

· Domiciliary – where you intend to live permanently – unhelpful.  

· Look to Helicopteros factors.

Stating a federal Claim:

Louisville & Nashville R.R. v. Mottley (lifetime railroad pass)
· Rule:  If there is to be federal question jurisdiction, the federal question must be apparent on the face of the complaint.

Meaning of Arising under the constitution or federal law
Merrell Dow Pharmaceuticals, Inc. v. Thompson 
· Bendectin case in Ohio state court brought by foreigners.  Can’t be removed on diversity grounds because MD is in its home jurisdiction.  But case is removable under Fed Q Jur.  And huge amount turns on this, because OH fed cts apply forum non conveniens doctrine to foreign citizens in these cases.

· Three routes to federal question jurisdiction:

1. Direct right of action under federal law (Holmes Test)

· Note that §1983 gives right to sue for violation of constitutional rights

2. Implied right of action (MEMORIZE)

· Plaintiffs are part of a class of intended beneficiaries? 
· Legislative intent to create (or not create) a right of action?
· Federal cause of action would further underlying purpose of legislation?
· Traditionally matter of state law?
3. Federal Ingredient
· Rule:  Court essentially collapses inquiry into above test for implied right of action. Defer to states if implied cause not clear. Holding seems to be no fed ingredient unless implied right of action.
· Court rejects P’s three arguments that federal ingredient justifying jx exists:

1. Substantial, disputed area of federal law is necessary part of the claim
· Court:  Must be careful & pragmatic.  Can’t swallow up tort law.

2. Need for Uniformity

· Court:  We retain power to hear things.  (SI: Yeah right.)

3. Special circumstances – extra-territorial application of FDCA

· Court: Novelty insufficient for FQJ

· Tension:  

· Majority leads us to balkanization of fed’l regulations
· Brennan’s dissent ( federalizing of all tort & most K law
· Problem of per se negligence

Grable v. Darue (Justice Souter – also wrote Markman)

· Offers functional institutional strengths account of federal ingredient test:  Fed courts better on fed issues than state courts. Judges better on exegesis than juries. 

· Concern about survival of federal government & its taxing power – way to distinguish from Merrell Dow
· But still, logic of Grable seems to apply to MD – esp. once you define violation of fed statute as per se negligence.  ( Uncertain area of law.  

28 USC 1446 – The Federal Removal Statute – if there is diversity, or the subject matter is not properly in State Court, the defendant can file for removal to the Federal courts.

Supplemental Jurisdiction 
· Supplemental Jurisdiction (Jx) is only proper when the federal court has a basis for jurisdiction but there are additional claims or parties over which it cannot exercise Subject Matter Jx
· Pendant Jurisdiction – Case has both federal and state claims – Must be transactionally related 
· If in federal court on Fed Q Jx, then hugely inefficient to litigate claims separately
· Gibbs v. United Mine Workers -- Gibbs had fed’l claim (secondary boycott) and state claim (interference with contract), sues in fed court.  Court rules that it can take control of transactionally related state law claims.  
· Gibbs Test:  MEMORIZE

· One constitutional case (same transaction or occurrence?)

· Sufficient substance to the Federal Claim

· Common nucleus of operative fact (look at evidence, parties, common issues)

· The state issues do not predominate

· The court, in its discretion, agrees to hear the case.
· Ancillary jurisdiction – Applies to diversity cases in which A sues B, and B impleads C, who is from the same state as A.  (Traditionally, this would destroy perfect diversity.)

· But:  A cannot bring claim against C, because it could have done so originally – strategic
· Thus:  Owen Equipment & Erection Co. v. Kroger: Kroger sues OPPD, diverse, OPPD impleads Owen. Kroger then sues Owen as well. Owen and Kroger from same state, so had Owen been in case originally, no diversity, no fed court. Held, no jurisdiction.
· Key Distinction:  
· Key issue is whether case is in fed court under diversity (no fed issue, just there because of diversity of citizenship) or fed question (federal issue).

· We provide efficiency doctrine to allow fed courts to sort out fed issues, but want state courts to sort out state issues. Another step toward recasting court system – state courts for state law, fed courts for fed law.
· Statutory Solution:  28 USC 1367
· 1367(a) CODIFIES GIBBS:

· Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties. 

· 2367 (b)

· In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title (DIVERSITY), the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14 (IMPLEADER), 19 (NECESSARY PARTY), 20 (JOINDER), or 24 (INTERVENTION) of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332. 

· 1367(c) – exceptions to section (a), occasions when court may decline to exercise supplemental JX: 
· if it is a novel or complex issue of state law
· if the state law claim predominates
· the district court dismissed all claims over which it had original jurisdiction
· in exceptional circumstances
· Basically, the Court has very wide discretion to keep out state claims—unless you can demonstrate a big federal issue or a genuine diversity, the feds don’t want you.
· Class Action Context:

· Overrules ZAHN, which held that must maintain perfect diversity with all absent class members. Since Rule 23 not mentioned in 1367, found to overrule Zahn. Now only need diversity between named plaintiffs and ds. All other plaintiffs can come in – millions of them, even.
XI.  State and Federal Law
Note Choice of Law point in Erie:  
· The test is: which State has the greatest interest? Penn law would apply because it’s the site of accident and alleged breach.

Rules of Decision Act (RDA) (part of 1st Judiciary Act)

· Federal courts hearing cases in diversity shall honor the rules of decision of the state courts. The only difference between state and federal court was the forum not the substance. Result should be the same if filed in state court. 

Swift v. Tyson 

· Justice Story makes distinction between legislative enactments and judge-made law.  Only legislation amounts to “law” or “rule of decision” under RDA.  

· Creates the two-court problem ( Lack of uniformity in the law.

Black & White Taxicab v. Brown & Yellow Taxicab

· Brown and Yellow reincorporates in TN. Now they can sue in federal court and ask for the general federal common law to enforce its exclusivity contract (which would be unenforceable under KY law). 

· This case demonstrates the absurdity caused by the Swift doctrine. Under Swift, federal courts were taking away from the States the ability to regulate primary economic behavior. 

Rules Enabling Act (REA) (1934)

· It gives the federal courts the ability to develop Rules of Procedure. 

· Going into 1938 Erie decision, have newly-minted Federal Rules of Civil Procedure and the RDA. How do we interpret these two statutes together? 

· Pre-Erie: Federal courts were free to develop federal substantive law where there was no state legislative enactment on point, and they were free to develop rules of procedure. 

Erie Railroad v. Tompkins (1938)

· Brandeis – Progressive.  Hostile to judicial activism.  Loves to regulate things.

· Tort case turns on whether Tompkins is a trespasser or an invitee.  

· Choice of law—federal or state— is outcome-determinative. This does not allow actors to structure their behavior ex ante.

· Result of Erie is a simple bifurcation: 

1. RDA controls Substance—Federal courts must apply both judge-made and statutory law of the State in which they sit.

2. REA controls Procedure—Federal courts can use federal rules of procedure. 

· The Rule of Erie is that federal courts hearing a case in diversity must entertain it as if they were a State court. They do not have the authority to substitute their view of the substantive law, but are rather bound to the State’s law. As such, they must be faithful to the pronouncements of the highest court of that State. If there is no decisional law exactly on point, the federal court must anticipate what State courts would do.

Guaranty Trust v. York 

· Erie means that outcome of litigation should always be substantially the same.  

· Does away with distinction between “substantive” and “procedural” rules, and focuses instead on any rule that is “outcome determinative” in a dispute.  But any rule that imposes a definite requirement could be outcome determinative! 

· Applies to a statute of limitations
Ragan v. Merchants

· Federal Rules allow service within a “reasonable period of time” but State court requires service within SOL period.  This is outcome determinative.  There is a direct effect on the outcome of the case from the rule of service that you choose.  

· Harlan says this is not targeted at primary private behavior, so Fed Rule should apply. 
Cohen – York applied to stockholders class action.  State rule requiring P’s to post a bond should apply.

· Harlan says this state rule should triumph here if in conflict with Fed Rule.

Woods – Applies York to MS state law that prevented out-of-state corporation from suing in state court without designating an agent to receive in-state service.  Court says corp barred from circumventing state law in this way.  
Hanna 

· Warren’s 3 part test:

· Is there a federal rule on point?

· If no, follow federal rule

· If yes, is there a conflict between state and federal?

· If yes, then you ask whether federal rule is within constitutional power of REA? (if it’s not then it means congress, rules advisory committee, and the court all screwed up)

· The answer to this question is always yes, so therefore you apply the federal rule.

· So, whenever there is a federal rule on point, you apply it.

· Harlan gives the best answer for what to do when there is no federal on point:  
· The problem to be addressed is the issue of inconsistency and unpredictability of the rule of law as it applies to “primary conduct”

· You need to look at the incentive from the standpoint of the primary actor in society prior to the initiation of litigation.  You look at ex ante incentives – not ex post causal relations.
· Harlan would go even farther than Warren, and would probably find that Rule 23 would effect primary conduct since it might prevent companies from doing tortious things. – he doesn’t carry the day on this.  

Exception: Erie still comes up in national class actions 

· Certification issue: Can we reconcile all the state laws on the matter; see Rhone-Poulenc, how do we get around the “Esperanto” affect? Posner was noting that the lower courts cannot make up the law but it has to deal with the laws of the many states as well…

Gasperini – jury gives $1500 per photo
· Erie issue is the difference between state and federal standards of review of jury awards

· Ginsberg introduces unhelpful “outcome-affective” test, which leads us straight back to York
Conclusion:
· No court has refused to apply a FR that is on point ( Harlan and Hanna are still the best approach

· Gasperini invites re-examination of all the post Hanna cases with its silly “outcome affective” stnd (which could be even broader than outcome determinative)

· Lucky for us, no one mentions Gasperini, except Ruth herself (when she is a 1-person minority)

· Hannah is stable, good law

· Takeaway point: Nobody gets what is happening in Gasperini, neither should you. 
XII.  Attorneys and Clients
· Right to be represented – part of DP
· Principle-Agent problem – Conflict between lawyer and client.  Ways to mediate:

· Code of ethics

· Look to incentives created by rules

· Reasons for Attorney-client privilege:

· Vest client with best possible representation

· Allow for maximum communication b/w atty and client

· Ensure zealous representation

Hickman v. Taylor – Creates Atty-work product privilege

· We have this for same reason we have atty-client privilege – to encourage information disclosure and ensure vigorous representation

· You are disadvantaged if you are the Δ. The plaintiff gets info for free, but Δ does not get much.

· D’s counsel will not be diligent about getting information

Marek v. Chesny 

· Structure of attorney’s fees – contingency vs. paid by the hour – can affect attorney incentives.  
· Use of Rule 68 in civil rights fee shifting context

· Majority:  If award at T2 judgment is less than offer rejected at T1 (net amount that would go to plaintiff), offeree must pay costs incurred after making of offer. Goal is to create incentive to settle.
· Court recognizing, maybe for first time, an interest in playing lawyer off of client. Rule operates as disincentive for P attorney to continue to litigate after settlement offer

· Brennan:  Policy. Could gut purpose of 1988 to incentivize lawyers to take these cases
Rule 11:  Sanctions
· After 1983 – Rule 11 becomes a tool of disciplining misbehavin’ attys

· Problems:
· Pushes lawyers out of certain cases

· At risk if you depend on what your client says

· 1993:  Corrects sanction – No fee shifting, safe-harbor provision (must identify offending pleading immediately and give 15 days to remove, so no more sanctions based on hindsight bias)

· Zuk under Modern Rule 11

· An Attorney filed a complaint where he didn’t investigate the facts

· Said client had a copyright… client doesn’t

· The law said the client couldn’t have had the copyright

· The Statute of Limitations had already run

· Attorney was a first-timer…“You have to begin somewhere”

· This is a ridiculous case ( Tells you that you have to be an idiot to get sanctioned under Rule 11

Evans v. Jeff D.  – Waiving fees

· It is permissible within the confines of civil rights statutes to condition relief to the clients upon a waiver of attorney’s fees.

· Brennan dissent – Undercuts purpose of the federal legislation to promote a judge-created goal (settlement).

