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CIVIL PROCEDURE ATTACK PLAN

I. JURISDICTION 

CONSTITUTIONAL

· SMJ

· Power to hear dispute 

· Can’t waive, Federalism (Capron, collateral attack)

· No min. amount ($)

· No SMJ ( dismiss 12 h 3
· Limited

·  Given by Congress under Art III 

· States = general (Lacks, divorce)

· USC 1331 Federal (?)

· Must “arise under” Constitution, treaties U.S. laws 

· Requires affirmative showing 

· Private right of action contemp by statute (Merrell)
· Overrules Osborne “ingredient” test
· Exclusive: 
· Bankruptcy (1334)

· Commerce, Antitrust (1337)

· Patents, Copyrights, Trademarks (1338)

· Select Civil Rights, Elective Franchise (1343)

· U.S. = P/D (1345/1346)

· Concurrent:
· Default

· “Well pleaded complaint” 
· 8 a 1 “grounds” 

· No anticipated fed defenses (Mottley)

· No mere fed-created property (Eliscu)

· No state-created claims inc. fed law (Merrell Dow) 

· USC 1332 Diversity
· Art III: cit of diff states

· Complete Diversity (Strawbridge)
· Citizenship

· Determined upon institution of the action

· 1332 a Natural Persons

· Only 1

· Domicile + indefinite intent

· “Center of Gravity” Test

· Aliens
· Perm res ( cit

· “man w/o country” ( no div j

· otherwise in fed ct

· 1332 c Corporations

· 2: state incorp + principal place of bus

· “Nerve Center Test”

· “Muscle Center”

· “Totality of Circumstances” 

· Unincorporated Associations 

· Cumulative citizenship
· Labor unions (Teamsters), charities, partnerships, political parties

· ALL 50 states ( no div.

· 1332 c 2 Representative Actions 

· Representative’s citizenship

· Represented: infants, deceased, etc.

· CAFA: rep’s cit + minimal diversity
· Amount in controversy > $75,000
· Includes P + S

· Exclusive of interest + costs 1332 a
· Aggregate 

· 18, 1367 b
· 1 P, 1 D: CNOF ( agg

· 1 P, 1 D: Disparate ( usu. agg

· Mult. P ( no agg unless single title/ right w/ common, undivided interests (partnerships)

· Class actions, CAFA, > or = to $5 million

· Well-pleaded complaint: YES unless “legal certainty” 

· USC 1367 Supplemental J
· Overrules Finley re: separating fed/state claims

· Power over juris insuff. claims
· 1367 a same “case and controversy” under Art III

· CNOF (Gibbs)
· Jd insuff state claims CNOF w/ sub fed issue

· If add diverse D ( no min amount

· 1367 b No supp jur by Ps under 14, 19, 20, or 24 or Ps joined under 19 or intervening Ps under 24 

· 1367 b prohibits supp jd for div cases if jd-insuff claim by P:

· 14 3rd party Ds

· 19,20 compulsory joinder (Kroger)

· 24 intervention

· If D’s counterclaim = compulsory under 13 a (T&O + CQ) ( ancillary jd

· If D’s counterclaim = permissive under 13 b ( no supp jd

· IF 14 + diversity + no satisfy 1332 ( No jd
· 1367 c grants discretion to decline supp jd if:

· state-based claim = novel, complex, guts

· fed (?) claim dismissed 

· Amount in controversy

· Not necessary for supplemental juris

· Plain meaning 1367b (might

· Allappattah: policy ( if sat. for 1st TO ( not necc.

· Especially re: compulsory counter claim 13 a
· Would then be unclaimable
· PERSONAL JURISDICTION

· Power over person or property
· “Full faith and credit” 
· 1.  Traditional basis?
· Territoriality: people, prop w/i borders (Pennoyer, Burnham)
· Domicilary
· Agent 
· Consent
· Express
· Ks forum clause (Carnival Cruise Lines) 
· Aliens in Zapata
· “Judicial scrutiny for fundamental fairness”
· Implied
· Driving (Hess)
· Waived (failed to assert) 12 b
· Corporate Presence
· 2.  If not, does the state’s long arm statute apply?
· State courts
· Fed courts in diversity, use forum state’s long arm 4 k 1 a
· Fed (?) court, use state long arm when no jd provision in stat
· If gap ( federal long arm 4 K 2
· Nationwide service of process if min contacts w/ U.S. but no PJ in any state (Omni Capital)
· 3.  If long arm applies, is its application Constitutional?
· International Shoe + 14th Amendment Due Process rights

· BK: P burden of contacts, D burden of reasonableness

· Continuous, systematic contacts 

· “quality and nature” of the contacts”

· CoA arises fm contacts ( gen (Shoe, BK)
· CoA not arise from contacts ( gen (Perkins)
· Isolated, sporadic contacts

· CoA arises fm contacts ( maybe spec (Hess)
· CoA does not arise fm contacts ( NO jd (Denkla, Helicopteros)
· Specific Juris:

· Action’s SM must have spec. connection to forum 

· Itnl Shoe: min contacts + fair play, sub justice
· Gray: tortuous act (product availed of laws) 

· Stream of Commerce

· WWV: foreseeability, reason. anticipate hailed
· McGee: purposeful directed activity twd

· Denkla, Kulko: min. contacts = volitional
· Purposeful availment (ben fm laws)
· Volitional, cognitive, beneficial
· Asahi: Stream of commerce PLUS
· Other concerns:

· Forum ’s interest in adjudication (McGee)
· State promotes social policy (Hess)
· P’s interest re: convenient relief (Hess)
· System’s interest in efficient resolution

· Asahi:

· Burden on D

· Forum state’s interests

· P’s interest in obtaining relief

· Efficiency of litgation

· BK
· “grave difficulty and inconvenience

· rendering @ “severe disadvantage”

· General Juris:

· Continuous, systematic associations ( gen (rare)

· Finn Air: NY office, incident in Paris AP
· Perkins: gen. jd even if activity est. after claim arose

· Helicopteros: sporadic contact is insufficient

· “related to” does not = “related to”  re: spec.

· Property-based Juris:
· In rem: adjudicate title and prop interests w/i state

· Quasi in rem: land not related to claim

· Harris: extends to debts, etc.
· Shoe Requirements remain (Shaffer)

· Limited to gaps btwn long arm & statute

· NY defamation suit
· Challenging PJ
· State Court: “special appearance”; not on merits
· Fed Court: Answer or pre-trial motion or WAIVED
· NOTICE AND OPPORTUNITY TO BE HEARD
· Notice
· Mullane:
·  “must be reasonably calculated under the circumstances to give actual notice”

· Fact-specific analysis: appropriate, not actual

· Groups to be ID’d and given notice:

· Known beneficiaries: direct notice (usually cert. mail)

· Unknown beneficiaries: due diligence, reason. Effort

· Contingent interests, future beneficiaries: No notice (not currently vested)

· “Full faith effort”

· Publication generally unacceptable (if so, t.v. > paper)

· No “nail and mail” or reinforced publication (NY)

· Opportunity to be Heard
· Due process: D’s reasonable opportunity to develop case

· 12 a usually give D 20 days after service to respond

· Debtor/Creditor (Replevin)

· Sniadach, Fuentes, Goldberg
· Only judge can issue writ of attachment

· Only judge can approve repossession

· Many states: prima facie case + bond posted
· Right to be heard IMMEDIATELY after repossession
· Doehr Property Attachment CNS

· Debtors’s property interest

· Risk of enormous deprivation

· Interest of party seeking remedy
PROCEDURAL

· SERVICE OF PROCESS

· 4 Reasonably calculated under circumstances to succeed (Mullane) 
· Cannot entice into state through fraud (Tickle, Wyman)
· BUT can trick out of hiding “fire”
· Voluntarily in state ( no immunity
· If enter state to further interest in bringing action there

· Even in prison (Sivnktsy)
· EXCEPTION: witnesses, attorneys, parties re: another suit

· Methods of Service:

· In Hand or Substituted Service of Summons and Complaint

· 1. Personal Delivery

· Natural persons: in hand at house or usual abode

· Artificial entities: in hand to officer or agent

· 2. Service by Mail

· Must be certified

· 4 d letter sent w/ copy of complaint and waiver

· Waiver, no response ( billed for in-hand 

· 3. Service on Personal in D’s Dwelling

· 4 e 2 Resident of dwelling, suitable age & discretion

· 4. Delivery to Agent Authorized by Appointment

· 4 d 1 Must be evidence that D authorized agent

·  Agent may be authorized by K if he promptly accepts and transfers notice (even if not req. by K) (Szukhent)
· 5. Publication

· Not authorized by Rule 4
· 4 e 1 fed court can use service rules of forum/service

· State statutes ok when no other reas. way to serve D

· Only when can’t get D + reasonable investigation fails

· 6. Service on Artificial Entities

· 4 h Officer, managing agent, or general agent

· Corp, partnership, unincorp assoc subject to suit under a common name

· 4 h 1 b deliver copy to agent
· 7. Class Actions

· Publication + actual notice to a class sample suffices

· Territory 4 k 1
· SoP may be made only w/i state or where OK’ed by state law

· Can go to the consitutional limit

· 4 k 1 B  100 mi radius of court “bulge provision”

· Only re: out-of-state parties added to pending action
· Valid parties = 3rd party Ds 14 and indispensable parties 19
· Congress provides nationwide SoP in certain types of cases

· 4 d waiver of service

· Statute of Limitations 

· Federal 

· 3 filing of complaint = commencement of action
· 4 m Dismissal unless D served w/i 120 days of filing

· Unless P can provide good cause
· 6 b P can request extra time to serve summons, comp
· 12 b 5 Motion to dismiss for insufficient SoP

· WAIVED if not in motion, responsive pleading

· State

· When cause of action based on state law 

· Some states, cause of action commenced by SoP
· VENUE
· Allocation of case w/i crt system that has jurisdiction: which district?
· Contextual, fact-dependent inquiry
· If not raised early by D ( WAIVED 12 b 3
· 1. Does the court have venue under the statutory structure? (DoS)
· 1391 Federal Courts
· 1391 a Diversity Cases
· 1 Where any D resides if all Ds in same state
· 2 Where substantial part of events, property
· If not 1 or 2 ( where PJ over D @ commence 
· 1391 b Fed (?)/Mixed Diversity and Fed (?) Cases
· 1 Where any D resides if all Ds in same state
· 2 Where substantial part of events, property
· If not 1 or 2 ( where D may be found (usu PJ) 
· 1391 c Corp reside in any district where subject to PJ
· 1391 d-f Aliens may be sued in any district
· 1441 Removal
· Fed court encompasses place of state action SO irrelevant if fed crt not orig proper venue
· 1392 Local Action
· Land ( Must be in land’s state (Livingston)
· Property in >1 state ( both have venue 1392

· Transitory action
·  if no PJ over D in state of property ( venue where D resides (Reasor Hill)
· State Courts
· Factors whether to dismiss for FNC
· 1. P’s home state? YES ( P has stronger claim
· 2. Witnesses, evidence more available elsewhere?
· 3. Will forum’s state’s own laws govern the action?
· 2. If the court has venue, can the court transfer it?
· 1404 a “For the convenience of parties and witnesses, in the interest of justice a district court may transfer any civil action to any other district or division where it might have been brought”
· Venue motion usually brought by D (MP burden)
· Presumption in favor of P’s forum choice
· Transferee forum must be one in which orig. claim could have been brought (Hoffman)
· Law of transferor court must apply
· Usually only applies to diversity cases
· Consensus against applying to Fed (?) cases
· 1407 allows transfer of CNOF cases to single court
· Consolidated pre-trial hearings

· Returned to transferor courts for trials UNLESS parties consent or invoke 1404 a 

· 1406 If SoL has run out  in place of improper venue( can still transfer to another venue
· 3. If the crt has venue, should we transfer/dismiss anyways (FNC)?
· Forum non convenience exists when transfer is impossible
· No transfer state-state, federal-state, US to foreign crt
· Illogical forum
· Rare (presumption twd P’s forum choice)

· FNC ( DISMISSAL ( P must reinitiate action
· CNs:
· D IDs an alternate forum
· D consents to alternate forum’s juris

· D waives SoL

· Weigh factors (Piper Aircraft)
· Outcome determinative

· Private Interests: convenience of litigants, evidence

· Public Interests: forum’s interest in adjudication 
· REMOVAL

· 1441 Can remove stat-commence action
· IF could have been brought in fed court
· Basis for jd must be brought in complaint
· Only original D may remove
· P has burden to remand to state if wish 
· Entirely vertical: district court encompassing state court
· Can seek transfer to another district after removed
· Diversity Cases
· Only non-citizen Ds can remove
· Multiple Ds ( all must be non-citizens to remover
· Can’t be removed if multiple claims & 1 is not removable
· Federal Cases
· Action is removable by any D regardless of citizenship
· 1441 c can also remove otherwise unremovable state claim 
· Stops P from adding state claims to prevent removal 
· Fed crt has discretion to accept state or split claims
· 1367 c fed ct can remand if state claims predominate
· WAIVED if D takes sub def action (counter) before filing for removal

· WAIVER OF DEFENSES
· All but SMJ = threshold matters
· Must be raised in pre-answer motion or asserted in answer 
· Otherwise WAIVED
· 12 g, 12 h: Consolidation
· Any threshold def not in 1st motion can’t be raised in 2nd
· If omit threshold defense ( can’t put in answer

· If make a motion ( lose ( trial ( can appeal on matter
II. CHOICE OF LAW
· ERIE DOCTRINE

· Last 3 = Rules of Decision Act
· Usually does not apply to equitable relief (fed domain)
· Is there a federal rule on point?
· Yes ( Hanna Analysis

· Is fed rule sufficiently broad? Does it apply?

· W/I scope of 2072 Rules Enabling Act?

· Rules of practice, procedure?

· Does not abridge, enlarge, or modify substantive right?

· If not w/i scope of REA
·  Fed SoL for state = unconstitutional

· Yes ( Supremacy Clause (Constitution)

· Federal rule trumps state rules when both applicable and w/i REA

· Requires collusion/conflict 
· Walker, Gasperini
· No ( Erie- York-Byrd Test
· Byrd 
· If not procedural or no rule on point

· Countervailing fed issue? 

· Ex: inf. of 7th Amendment, jury 
· Balance state, fed interests
· State: Stewart (K)

· Look @ legislature’s intent

· Probability of an outcome-differential?

· Outcome det @ front end? Shop? 

· Erie
· No fed common law (overrule Swift)

· Unconstitutional under Art III

· Sitting in diversity ( apply forum state’s law
· Twin aims:

· Prevent forum shopping

· Prevent inequitable application of law

· York 
· Outcome-determinative

· Proxy for 2 Erie aims

· Extremes: Ragan (SoL, 3), Woods, paper hypo

· Substantive

· Law providing CoA, network of right/duty relationships
· Procedural

· Methodology of effecting subs rights

· Gasperini
· Accommodate both interests if possible

· Usually very difficult, impossible

· Klaxon
· Also apply state’s conflict-of-law laws

· Application of State’s “Unwritten Law” 
· Act as state trial court

· If not state policy unclear or outdated:

· Can certify to supreme court

· Can consider state legislature’s actions

· McKenna
· Can attempt to act as state S.C. would

· Mason
· Stare decisis problem
· If not w/i REA, does rule exceed Constitutional grant of power under due process and necessary & proper?
· FEDERAL COMMON LAW
· No general common law BUT spec. common law 
· Substantial fed interest:
· Federal (?) cases
· Strong gov’t interests
· Clearfield Trust (nat’l treasury)
· No statute ( an define gov’t’s rights, duties
· Federal Statutes/regulations
· Private cause of action for fed statute, regulation
· FDA, SEC…
· Unforeseen “Gaps” in Fed Statutes (interstatsies)
· “implied federal law”
· SoL = most common
· Tradition/ necessary/ special competence 
· Foreign relations 
· Admiralty
· Maritime
· Reverse Erie
· Fed subs law for fed subs rights adjudicated in state courts
· FELA
· Supremacy clause
· State decision never controlling re: fed right
· Dice
· Inverse Erie, inverse Byrd
· Must uphold all aspects of fed statute, including adjudication terms
· Western Railway
· State must adopt completely diff procedure rules when fed rule is diametrically opposed to state’s POV
· High burden on state courts
III. PLEADING
· Overview

· Common law ( Code ( FRCP (decreasingly technical)

· Notice -giving function remains

· Fact revelation and issue formulation (
·  Discovery, joinder, sophisticated motion practice

· Complaint + Answer + Reply (re: cc or upon requested court order)

· Four Focuses

· 1. Standard of particularity

· 2. Special pleading rules

· 3. Responding to the complaint 
· 4. Amendments of pleadings (Relation back) 

· 1. Standard of Particularity
· 8 Low pleading threshold 

· 8 a 1 Establish SJM
· 8 a 2 Short, concise statement of facts
· 8 a 3 prayer for relief and desired $/action (ad damnum)
· NO requirements for CoA

· Gillispie
· Plain & concise statement of the facts constituting a CoA code
· Enough so D can ID matter in suit and prepare defense

· Enough so court can apply law to facts

· Legal conclusions do not suffice: need “issuable facts”

· Dioguardi
· Pleading about notice and showing entitlement to relief
· Adequate pleading does not require proof of claims

· No “CoA” requirement ( not code system ( CoA not focus

· Need only plead claims and entitlement to relief
· 8 a 2 claim = entititled to relief

· Reinforced by 12 b 6 “failure to state a claim upon which relief may be granted”

· Lower level of particularity than in Gillespie (dep on crt)

· Garcia
· 12 e motion for more definitive statement granted

· 12 e requires statement to be “so vague and ambiguous that a party cannot reasonably be required to frame a responsive pleading”

· Narrow rule, limited scope
· 2. Special Pleading Rules
· 9 Diff allocations of pleading/proof burden based on claim type

· 9 b fraud circumstances (explicit); malice, intent (general)

· PLSRA
· Facts ( “strong inference” of fraud

· “Cogent interpretation re: scienter
· 9 c P may aver generally re: precedent conditions ( shifts burden to D to ID any precedents not performed by P
· 9g Special damage shall be stated explicitly

· “special damage” = not foreseeable under such a claim as is brought 
· Tellabs “plausibility standard”

· Ziervel 

·  “special damages” not pled expressly ( inadmis @ trial

· Non-obvious physical evidence must be pled 
· Denny v. Carey
· 9 b requires only slightly more notice than 8
· Suff ID of fraud’s circumstances so that D can prep answer

· Contrasts Denny v. Barber: higher burden

· Swierkiewicz
· No heightened pleading rules

· Employee discrimination ( some facts not known

· No need to make prima facie case @ pleading

· 8 a 2 should be uniformly applied

· Dura Pharmaceuticals
· 8 permits extraordinary flexibility in pleading 
· Acknowledges P’s limited info @ pleading stage

· Twombly
· “showing” of “plausibility”

· 8 e 2 Allows alternative, inconsistent pleadings (pot)

· 8 a 3 Claim shall include demand for judgment

· 1. Other party might choose to default, settle

· 2. Evidence for jurisdictional amount = rel.
· Bail 
· 54 c Demand for judgment

· Judgment for default shall not differ in kind or exceed amount prayed for in demand

· Except as in default, may grant entitled relief even if not demanded in pleadings
· 3. Responding to the Complaint
· Typical answer: 1, 2, or 3 parts
· Part 1: Response to the complaint
· Admission

· General denial: each and every (not Zielinsky)

· Specific denial: deny specific allegations in para or count

· Denial of knowl of info: not enough info to form belief 8 b
· Denial based on info + belief: reason. believe to be false 8 b 
· “Denials shall meet the substance of the averments denied”
·  Zeilinski
· “General” denial ( ineffective under 8 b
· Must deny everything in good faith

· More spec answer would warn P re: wrong D

· 11 penalties if D denies in bad faith
· Part 2: Affirmative Defenses
· Old rule: put up or shut up (first response)

· Modern rule: can respond inconsistently if lack full story

· More liberal habits re: amending & admitting @ trial

· 8 c 19 affirmative defenses + “party must affirmatively state any avoidance or affirmative defense”

· 8 c Policy re: unfair surprise

· Likely and defense resting on facts solely known by D

· Part 3: Defendant’s Complaints
· Counter-claims

· Cross-Claims

· 3rd Party Claims (impleaders)
· Motions Against the Complaint
· Defenses against Complaint’s Validity (motions)
· 12 b 1 Lack of SMJ
· 12 b 2 Lack of PJ
· 12 b 3 Improper Venue
· 12 b 4 Insufficiency of Process
· 12 b 5 Insufficiency of Service of Process
· 12 b 6 Failure to State Claim up. which Relief may be Granted
· Must est. no recovery possible under any legal theory

· Usually before D files answer

· After answer ( 12 c motion “judgment on pleadings”
· 12 b 7 Failure to Join a Necessary Party (under 19)

· 12 e Motion for a More Def Statement (so vague ( no resp)

· 12 f Motion to strike re: “redundant, immaterial, impertinent, or scandalous” material in complaint ( redacted

· P’s verification improper under 23.1 
· Surowitz: 

· Can be based on reasonable belief, careful investigation, and counsel’s advice

· 11 requires lawyer to sign/verify
· 4.  Amendments of Pleadings (Relation back)
· P almost always has opportunity to amend complaint

· Successful 12 b motion ( Usually court permits P to amend

· 15 liberal rules to ensure claims decided on merits, not tech

· 15 a Pretrial Amendments

· 15 a one automatic amendment before D files answer

· @ pretrial, amend w/ court’s leave or party’s consent

· “Leave shall be freely given when justice requires” 

· Judicial discretion, gen allowing (unless prejudicial)

· 15 b Amendments to Conform to Evidence (@ trial)
· If evidence inconsistent w/ pleadings is introduced + other party does not object ( pleadings automatically viewed as amended

· If evidence objected to ( court may allow amendment + shall do so freely per 15 b 1
· Burden on other party re: unfairly prejudiced

· Can be denied if apparently overly tactical

· Surprising witness statement, new info on trial’s eve

· 15 c Relation-Back of Amendments
· After SoL has run out

· Issue is not permitting of amendment ( It is whether to subject it & its new claim to a SoL under 8 c
· Relate back when: 
· Policy: Is D already “on notice”?
· 15 c 1 permitted by law that provides the SOL
· 15 c 2 arises out of same conduct, TO as orig 
· 15 c 3 Changes the party against whom claim asserted AND:
· 1) Same conduct, TO as prior claim
· 2) Served w/i 120 days after filing
· 3) Knew/ should have known suit was instituted & he was intended party
· Do NOT relate back when:

· Issue that would’ve been dead @ orig action
· Not mistake but unknown info/party
· Worthington, can’t replace “John Doe”
· Timing for Pleadings
· Service: Usually w/i 120 days of filing complaint
· Answer: Served w/i 20 days of service of complaint
· 1. If D is = long armer ( time = state rule (usually longer)
· 2. If D loses 12 b motion ( 20 days after denial for answer
· 3. If D requests/ P grants waiver ( 60 days fm sent request
· Reply to Counterclaim: W/i 20 days of service of answer/counter
IV. JOINDER
· Permission (Supplemental = Power)

· Joinder Roadmap:
· Trilogy 1:
·  18 Joinder of claims 

· Rule 18 permits any claims to be joined ( joinder = proper.
· P may join as many claims against D (no TO requirement)
· Divergent ( inefficient, prejudicial ( 42 b split trials
· Permissive, not compulsory 
· Some states have TO requirement for claim joinder
·  20 Permissive Joinder of Parties
· Common standard:
· Claims arise from same TO 
· All parties tied by CQ 
· Transactions, not CoA ( not CNOF
· Same for joinder of Ps
· Efficiency: try like things together
· Join ( More preclusion effect @ end
· 19 Compulsory Joinder of Parties
· 1. Is there someone out there who should be joined?
· 19 a person shall be joined if:
· 19 a 1 absence prevents granting complete relief to those parties already involved
· 19 a 2 outsider will be prej. (rights impaired, impeded) if not joined
· 2. Can the court join him?
· Only if PJ and would not destroy SJM (diversity)
· 3. If court should join him, but can’t, what can they do?
·  Really essential? Can you proceed w.o.? 
· 12 b 7 Motion for Failure to Join Indispensable Party
· 19 b  Judge’s discretion re: moving fwd 
· Alternative to 12 b 7
· Equity tradition (ex: escrow)
· Trilogy 2:

· 13 Counterclaims

· 13 a Compulsory Counter-Claim:
· Any claim arising under same TO as opp party’s claim
· If D counters ( P must provide all counters (if TO)
· Fail to assert ( WAIVED
· 13 b Permissive Counter Claim
· Same parties, not arising under same TO
· New parties can be brought in under counter (if juris)
· Series of TOs ( Most courts grant as compulsory
· Broad: may be separated by time and space

· Unclear if non-assertion ( claim preclusion
· Caution ( bring forth all related claims (13 as and 13 bs)
· 13 g Cross Claims
· Must arise out of TO of orig. action or a counter therein
· Limited: do not wish to disrupt original suit
· Completely permissive + TO requirement 
· Once get cross under 13 g ( 12 a compulsory counter
· 14 a 3rd Party Claims (Impleader)

· Usually for act of contribution, indemnity, etc.
· All 3rd party claims must eminate from underlying claim ( logical relationship (though TO not explicitly in rule)
· Unlike counter, cross ( effectively NEW action
· PJ problems: 1367 b
· No supplemental jd (Take 3rd party claim to state crt
· Kroger policy:
·  If P can’t sue cross-claimed party originally, cant do b/c D cross-claimed
· diversity + 14 + no 1332 satisfaction ( no jd
· Trilogy 3:
· 22 Interpleader
· Stakeholder of property who has multiple parties claiming it
· Used b/c res judicata does not prohibit sub. claims for prop
· 1335 c $500 + min diversity
· 22: $75,000, no national j (use long arms), complete div.
· 24 Intervention

· “timely application”

· Outsider joins b/c interest is not protected
· 2 branches: permissive OR as a right

· 24 a As a Right:

· Right to intervene when:

· U.S. statute confers unconditional right OR

· Disposition of action may impair/impede ability to protect his own interest

· Must show interest not adequ. rep’d

· Other side of 19 a
· 24 b  Permissive:

· “timely application”

· U.S. statute confers a conditional right to intervene or

· Applicants claim has same law/fact (?) 

· Other side of 20 a
· BUT only common (?) not TO + CQ

· If destroys diversity ( less likely to be admitted
· 23 Class Actions

· 2002 Mass disaster bill:

· > 75  dead + min diversity ( mandatory fed

· CAFA:

· Minimal diversity + $5 million aggregated amount
· PJ of absent class members WAIVED if:

· 1) Adequate representation

· 2) Notice

· 3)  Chance to opt out (Phillips)
· Certification 

· Right to day in court (or at least virtual) ( pre-recs

·  Comes after threshold matters (implied prereqs 23)
· 1. Must have a class
· Identifiable, discreet group

· Who is bound by judgment?

· 2. P rep must be a member of class
· Heitner, Dora
· 3. 23 a 1 Numerosity
· At least 40-50 (efficiency and economy) 
· 4. 23 a 2 Common question or law or fact
· Tied together by CQ

· Low threshold: normal commonality
· 5. 23 a 3 Typicality
· Claim must be typical of all member’s claims
· 6. 23 a 4 Adequacy
· Attorney

· Judge (as absentee’s fiduciary) determines

· 7. 23 b Legitimacy (w/i category of legit class action)
· 23 b 1 Anti-prejudice device

· Natural class, uniformity

· 23 b 2 Social action 

· Injunction, declaratory judgment
· 23 b 3
· Higher standard, not natural
· Consumer cases

· 1. Super Mullane Notice: “best notice practicable under the circ, including individual notice to all members who can be ID’d through reasonable effort” 

· 2. Right to Opt Out

· 3. Predominance of Common (?) 

· vast majority of liability issues

· damage issues not necc.

· 4. Superior form of adjudication

· Mass phenom w/ predom

· If denied cert ( only left w/ rep’s individual actions

· 23 e Settlement Approval

· 23 e 2 fair, reasonable, adequate

· 23 e 1 Mullane standard of notice  
V. DISCOVERY
· Overview
· Equal access to all relevant info 
· Promotes use of summary judgment 

· Shortens trial length

· Labor, cost, time intensive: “twin evils of cost and delay”

· Intrusive

· Extraordinary discretion of trial judge
· 1. Scope of Discovery

· What is the legitimate area of inquiry?
· Old Kelly standard: 
· Anything relevant to an issue in action
· No privileged info
· Info sought must be admissible as evidence
· 26 b 1 broadens this scope
· Any matter not privileged that’s relevant any party claim, defense
· “Reasonably calculated to lead to discovery of admissible evidence”

· “Relevant to claim or defense” = battleground
· Materials need not be admissible @ trial (90%)
· 26 f  mandated meeting to negotiate discovery before judicial conference
· 26 c Protective orders
· Seattle Times 
· Prevents use for ulterior motives
· Civil litigation as public vs. private
· Drafters: discovery as private 

· If need privacy ( alternative dispute resolution
· 26 b 2 Limit discovery if:

· Unreasonably cumulative or duplicative or obtainable from less burdensome source

· Ample opportunity to obtain into

· Burden or expense > likely benefit
· 2. Discovery Devices

· What methods do parties have @ their disposal to gather evidence?
· 26 a Mandatory disclosure
· Automatic duty w/o request to turn over
· Documents, witnesses, damage comps, insurance policies
· Contact info re: witnesses w/ discoverable info
· Items so obvious, central, important no motion needed
· Disclosure before discovery continues
· 16 b 4 Any expert testimony, exhibits to be shown @ trial
· 28 -31 Deposition
· Question any person (party or not) under oath re: SM of case
· Spontaneous, must answer all (?)s 
· No cross examination
· No objections re: inadmissible evidence
· 31, 33 Limit each party to depos (7 hrs each) before need order
· 1 day up to $40,000
· Can be term by motion if conducted in bad faith OR if it annoys, embarrasses, or oppresses the deponent OR
· 16 c protective order if show tried to resolve prob
· Deposition on Written (?)s
· Can directed at anyone
· Saves $; works well when witness is not antagonistic
· Can’t react and respond; stuck w/ those answers
· Can often lead to an oral depo
· 33 Interrogatories
· Written (?)s directed to opp. party 
· Shifts work
· Party expected to use entire info base
· Limit of 25 (?)s
· Sweep, baseline datas, spec (?)s w/ spec answers

· 34 Document discovery/ property inspection
· Access to land, computer systems, labs, electronic data

· Must give notice re: visits, access, etc. 

· Must describe items “with reasonable particularity”

· 34 = battle ground re: electronic info

· how long must you maintain it?

· How “accessible” must you make it?

· Zubalake test

· All discoverable, cost sharing possibility

· 8 Factor Test:

· 1) specificity of discovery requests

· 2) likelihood of discovering critical info

· 3) availability of such info from other sources

· 4) purposes for which responding party maintains requested date

· 5) rel costs to parties of obtaining the info

· 6) total cost assoc w/ production

· 7) rel ability of each party to control costs and its incentive to do so
· 8) resources available to each party
· 35 Physical/ Mental Examinations
· Only discovery device requiring motion + court order for imposition
· Only applies to parties or someone in privity or under legal conrol of parties

· Does not include employees

· Party must est 2 required elements:
· 1. Good cause: need info could not get elsewhere
· 2. In Controversy: matter examined in spec dispute in case
· Violation of REA? 
· Schlagenhauf
· Must balance privacy rights & judicial expedience/justice

· Reversed for lack of evidence re: requirements

· 3. 26 b Work Product Doctrine

· Hickman
· Not privilege b/c not between lawyer and client but “qualified immunity”
· Need good reason for obtaining attorney work product

· Could lead lawyers to not write down what should be
· Work-shifter
· Imposing on adversarial system 
· “party may obtain discovery of documents and tangible things prepr’d in anticipation or litigation or for trial by another party (or rep) “only upon showing substantial need and unable w/o undue hardship to obtain substantial equivalent by other means”
· No disclosure of mental impressions, conclusions, opinions, legal theories
· Redact documents
· Extends to lawyers not acting as lawyers and reps working for lawyers
· Protects non-testifying witnesses 26 a 2 (not witnesses, reports @ trial)
VI. PRE-TRIAL MANAGEMENT

· 16 pre-trial conferences, management, scheduling

· Court has power to sequence, direct, schedule, manage, direct
· 16 a judicial conferences w/ parties

· 16 b scheduling order

· 16 c judge’s ability @ pre-trial conference

· 16 d pre-trial conference in chambers, informal

· 16 e: Pretrial Order, binding re: submission of witness list

· Triangulated system to promote settlement

· 20% judicial sources ( management

· Para judicicals

· Magistrates

· Authorized to run discovery w/o adjudicatory power

· Make recs to judge

· Masters

· Ad hoc appointments 53
· Expert reports, recs ( judge on areas w/i expertise
VII.  SUMMARY JUDGEMENT
· Judge ruling as a matter of law

· 12 b 6 motion to dismiss
· no claim upon which relief may be granted
· Facts interpreted in favor of NMP

· Usually leave to re-plead
· 12 c motion for judgment on pleadings
· After D’s answer

· Usually leave to re-plead
· 56 motion for summary judgment

· Genuine issue of material fact?

· Jury worthy?

· No legal basis for claim (no legally rec wrong)

· No reasonable jury could disagree (discovery in line)

· Iron-clad defense (res judicata, SoL)

· Final judgment w/ res judicata effect

· 56 c
· Lundeen
· Affadavits did not meet burden

· No new evidence likely @ trial

· Cross
· Prof’s credibility should be judged by jury

· Allegations went not to facts, but app of law to facts

· Would cut off D’s cross-examination rights

· Adickes
· Movant has burden on 56 motion even if not @ trial

· Burden to show absence of material fact

· Mixed law/fact, credibility issues ( trial

· Celotex
· Movant must “prove” it for motion of summary judgment

· Matsushita
· Dismissed b/c allegation was “implausible”

· 50 directed verdict motion

· Pre-verdict judgment as matter of law
· Essentially a 56 but later in the process

· Claims evidence = insuff, doesn’t meet burden
· JNOV renewed motion for judgment as matter of law
· Post-verdict

· Must have made 50 motion pre-verdict

· Should not have gone to jury 

· Changes the verdict

· Motion for New Trial
· Highly discretionary

· Usually used for issues of discrimination

· Prejudicial evidence where striking not enough
VIII. TRIAL BY JURY

· 7th Amendment: fed civil right to jury trial ( not in 14th amendment (states)
· 1st clause, jury right @ common law
· 2nd clause: prevents judge from re-examining juries re: facts (Gasperini) 
· Beacon Theaters
· 1st treats jury trial as a RIGHT in civil cases (DoS)
· “Clean up doctrine” vs. bifurcate legal/equity
· legal ( jury
· mixed ( jury
· equity ( judge (ex: bankruptcy, all equity, Katchen)
· “Center of gravity, dominance” vs. Atomization
· Post- Beacon
· Twin prerecs of equity juris: inadequacy and irreparability of harm
· Dairy Queen
· Accounting moved to jury (can get aid from Masters)
· Black embracing, expanding jury trial
· Forms of relief for judge:
· Paradigmatic injunctions
· Specific Performance
· Ross
· Look beneath the procedural vehical @ underlying request
· 1) pre-merger custom
· 2) remedy sought
· 3) practical abilities/limitations of jurors
· Curtis
· If certain conditions met ( post 1791 statutory right carry jury right
· Right created by congress must be vindicated in Art II crt
· Remedy must be one traditionally provided by juries
· Right created analogous to one in 1791
· Markman
· Judge decided scope of word “inventory” in patent law

· Complexity of patent law

· Wish for uniformity
· Analagous to nterpreting statute (judge job)
