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To determine if the court has personal jurisdiction: 

Traditional bases for personal jurisdiction (need one):

(  Physical presence (Pennoyer, Burham)
(  Domicile
(  Agency (corporate, partnership)

(  Express consent (Carnival Cruise — forum clause)

(  Implied consent (Hess)

(  Doing business (applies to agencies — domicile for corporations)

(   Presence or any other basis cannot be obtained by fraud (Tickle)

Specific jurisdiction: 

Applying a long-arm statute:

(  State long-arm applies (4k1a)


Is the long-arm constitutional? (need both)

(  Minimum contacts (contacts are continuous and systematic — Shoe)

· Cause of action arises out of these contacts, plus one of the following:

· Purposeful availment of the state’s laws / reasonably expect to be haled into court (Shoe)

· Contacts are purposeful, cognitive and volitional (Hanson)

· Single contact with “substantial connection,” purposefully directed (McGee)

· Stream of commerce (depends on jurisdiction):

· Expect product will be bought in forum state (Woodson)


· [Stream of commerce plus act purposefully directed at forum state (Asahi)]

· Contact is not “random, fortuitious” (BK) or unilateral act of a third party (Hanson)

· Act is not an isolated occurrence / mere foreseeability is not enough (Woodson)

(   Contacts equaling fair play and substantial justice (Shoe). Relevant factors (Woodson):

· Defendant’s burden
(  Forum’s interest in adjudicating
(  Ability to obtain relief

· System’s interest in getting most efficient resolution
(  “Substantive social policies”

* Burger King: Plaintiff has the burden of showing contacts; defendant must show lack of fair play

General jurisdiction 

(when no long arm / cause of action doesn’t arise from contacts) (need both)

(   Continuous and systematic association

(   Ongoing and substantial relationship (Perkins)

(    Purchases are not enough where cause of action is unrelated (Helicopteros)
Jurisdiction based on property
(   In rem (need both): 

(   dispute is based on property

(  property is present

(   Quasi in rem (need both):

· Property present in state

(  Minimum contacts analysis (Shaffer v. Heitner)

· Remedy is limited to the value of the property attached
* Relevance of quasi in rem jurisdiction depends on state long-arm

How to challenge:

If PJ has not been challenged in the responsive pleading, it is waived
(  Appear specially

(  Limited appearance to contest attachment of property

(  Don’t show up and challenge collaterally (Pennoyer)
Rule 3: A civil action is commenced by filing a complaint with the court
Seven key issues

Constitution ones: SMJ, PJx, Notice/Opportunity to be heard

Others: Service of Process, Venue (plus transfer/forum non), Removal, Have any of the 6 been waived (except SMJ)

Supplemental Jurisdiction/Ascertaining the applicable law/Pleadings

Joinder/Class Actions: 9 questions

What claims can you join

What parties may you join

What parties must you join

Counterclaims

Crossclaims

Third Party Claims

Interpleader

Intervention

Class Action
Law and equity

· Rule 2 : “There is one form of action – the civil action”

· Law was damages, jury and testimony in open court

· Equity: injunctions and other non-damage remedies, no jury, no testimony (just paper)

· Merged fully in federal system. 

· 7th amendment right to jury predominates over non-jury nature of equity when suing for damages and equitable relief. 

Notes from Mottley and York on equity:

(In motley, plaintiffs) Sued in the federal circuit court for the Western District of Kentucky in equity for breach of contract, want specific performance. 

At some point were multiple court systems

One set (courts in law) has jurisdiction when you wanted money

One set (courts in equity) had jurisdiction where wanted something besides money, including injunctions. Specific performance can be thought of contractual injunction. 

 

Originated in Britain

Courts (courts in law) originally just had power to award damages, had a jury and testimony.

If wanted something else, such as injunction, appeal to the King's conscience in order to get a writ. In time this was delegated to the Chancellor of the Exchequer. In time started to develop a second court system, called Chancery Courts (or courts in equity), these courts had no jury and no testimony (all done on paper).

Conflicts between the courts developed, eventually resolved by saying courts in equity were supreme. 

 

US inherited this system

Colonies had two systems of courts. This persisted for a while, had law judges and equity judges. Persists in Delaware Chancery Courts. 

 

Have more cases with both legal and equitable roots, eg. Seeking injunction and damages. So lines begin to fray.

 

Some states starting merging the courts as early as 1848, so that one judge had both law and equity power. Federal Courts were slower. In 1938, the federal courts merged.

 

FCRP 2 says "there is one form of action - the civil action."

 

Merger of law and equity has not been complete. In law there was a jury and testimony in open court, in equity no jury and no testimony (all done on paper). And 7th amendment guarantees right to a jury trial. So not a perfect merger. 

Equity notes from york:



Federal court would be available if it isn't bound by the New York statute of limitations. 

If the federal judge doesn't have to follow the New York statute of limitations what then?

Could still follow state statute of limitations.

Could just make up a common law rule, figure out what a rational federal statute of limitations would be. 

This is a trust/fraud action, sounds like it is an action in equity, US courts inherited the law/equity distinction, even though federal judges now sit in law and equity, so can apply equity principles based on British common law. 

So ask when equity principles would ask if the action is stale, which has a two part test

Has the plaintiff slept on his rights?

Has the defendant detrimentally changed his position with the passage of time?

Both of these have to happen before the action can be blocked for staleness. This is called "latches", don't latch the courthouse door until these positions are met, which could be very quickly or could never happen.

Is statute of limitations procedural or substantive?

· Can be waived. Court doesn’t have to raise it if parties fail to.

· Forum state can apply its own longer statute of limitations, doesn’t have to apply the statute of limitations from the state whose law governs the rest of the action. Sun Oil
· York says it doesn’t matter for Erie purposes

Appeals
· Some jurisdictions have no appeal before final judgment, including federal courts

· But even then some exceptions where issue must be handled before merits

· One is writ of prohibition (writ asking appellate court to order trial judge to not do something)

· Also writ of mandamus (writ asking appellate court to order trial judge to do something)

· No right to either of these writs

· Other allow interlocutory appeals

Personal Jurisdiction
Traditional Basis – Cannot be obtained through fraud, Tickle, 30 (plaintiff’s attorney allegedly called defendant to invite him to awards banquet in the state where they needed to serve him, but there was no banquet). Judgment obtained through fraud is null and void. Wyman, 241 (fraud affecting the jurisdiction means no jurisdiction).

· Physical Presence/Tagging

· Can serve individual defendant while they are within state’s borders. Pennoyer, 75 (state all powerful within its borders)
· True even for transient presence in the forum state. Burnham, 180.
· Defendant was there intentionally though. Scalia’s opinion is only a plurality, and while all agreed in that case there was jurisdiction, might not be so in some extreme circumstances (airplane set to pass over the state makes emergency landing there, serving during the hour you’re in state). 
· Brennan’s concurrence focuses on reasonableness. 
· Domicile – Milliken. (Domicile in the state is alone sufficient to bring an absent defendant within the reach of the state’s jurisdiction for purposes of a personal judgment by means of appropriate substituted service)
· Court can assert jurisdiction over a US citizen who is absent from the country. Blackmer. 
· A person’s domicile is the place of “his true, fixed, and permanent home and principle establishment, and to which he has the intention of returning whenever he is absent there from. Mas.
· Need two elements to change domicile
· Take up residence in a different domicile with the intention to remain there.
· Waiver – Rule 12h1 see below, appearing in state court beyond a special appearance depending on the state
· Consent by refusing to comply with rules of the court after an appearance
· Non-compliance with court’s attempt to determine personal jurisdiction waives PJx. Guinee (defendant submitted to the court for the limited purpose of challenging jurisdiction, thus agreeing to abide by the court’s determination, failure to comply with court’s rules (plaintiff was seeking discovery to prove personal jurisdiction) allowed the presumption that their refusal to produce evidence indicated their argument that there wasn’t personal jurisdiction lacked merit).
· Contractual/Express Consent – Can consent to/limit personal jurisdiction via forum-selection clause. Carnival Cruise, 195 (even between non-sophisticated parties)

· Forum selection clauses are “subject to judicial scrutiny for fundamental fairness” Carnival Cruise.
· Forum selection clauses are “prima facie valid” by federal courts sitting in admiralty. The Bremen, 196.
· Consent by registration – circuit split
· Ratliff finds no jurisdiction over a foreign corporation even though registered to do business in the state and appointed an in-state agent for service of process.
· Knowlton find appointing an agent for service of process is enough for general jurisdiction. 
· Implied Consent – Hess v. Pawloski (states can require that non resident operators of motor vehicles give implied consent to designate a state official as their agent for the purpose of receiving service for proceedings arising out of the non-residents use of the highway)
· Statute required actual notice
· Agency (see express consent) - expressly appointing an agent for the purposes of receiving service. 
· Kane upheld New Jersey law requiring out of state motorist file papers appointing a New Jersey agent to receive process as a condition of using the state’s highways. 
· Doing business (corporations)
Specific Jurisdiction
· Need both:
· Long arm applies – Federal Rule 4k1a says federal courts use the state long arm statute. 
· New York courts say the tortious act occurred where the misconduct occurred, not where the injury is/effect was felt. 
· Long arm must be constitutional
· Shoe standard: minimum contacts (between forum state and defendant) equaling fair play and substantial justice, defendant would reasonably expect to be hauled into court in the forum state.
· Minimum contacts – cause of action must arise from these contacts, if so then 3 main tests
· Purposeful Availment
· One contact with substantial connection to forum state can be enough for minimum contacts. McGee - jurisdiction
· Life insurance company has only one customer in California, did solicit business in that state
· Repeatedly mailed premiums to the company, that was enough for minimum contacts and PJx.
· California has strong interest in providing redress for residents against insurers who won’t pay claims. 
· Defendant must have purposefully availed itself of the benefits and protections of the forum state’s laws for minimum contacts to exist. Hanson – no jurisdiction
· Cause of action didn’t arise out of the minimum contacts.
· Unilateral action of trust owner moving to Florida not enough, defendant trustee did nothing to avail itself of the privilege of conducting activities in the forum state, thus invoking the benefits and protections of its law.
· Didn’t solicit business there, unlike McGee, and Florida’s interest is weak.
· Sending a child to live in forum state is not purposefully availing yourself of the law of that state. Kulko – no jurisdiction
· Father sent a child to live with the mother in California, that didn’t invoke the benefit of California law, nor did sending mandatory child support checks there. California had no PJx.
· Reduction in child support payments not a benefit for jurisdictional purposes.
· Choice of law clause is evidence for minimum contacts but not dispositive. Burger King - jurisdiction
· Franchise agreement has choice of law clause saying Florida would be used for disputes, stream of payments to Florida, Florida office was in charge even though day to day monitoring done by local office. 
· Dispute grew out of a contract that had substantial connection with the forum state.
· Defendant purposely entered into a long-term relationship with a Florida corporation, injuries from use of trademarks were felt in Florida. 
· So there were minimum contacts between choice of law clause and deliberate affiliation with the forum state (contacts weren’t random or fortuitous like in Hanson)
· Calder Effects Test

· Limited to disputes involving commercial activity or wrongful activity done outside the state and affecting a state resident. Kulko.
· Calder - jurisdiction
· Out-of-state magazine sued for libel over article written about actress in California, court finds PJx.
· Conduct was intentional, directed at the forum state, and caused harm, effects of which were mostly felt in the forum state. 
· California was focal point of the story and the harm suffered.
· First amendment doesn’t affect jurisdictional analysis.
· Stream of Commerce
· Gray - jurisdiction
· Defendant’s only contact with the state was that a valve it made was incorporated into a product which was then sold to the forum state.
· This was enough to find purposeful availment/minimum contacts.
· Commission of a single tort within the state was enough to sustain jurisdiction Nelson v. Miller (employee of out of state company was delivering an appliance in the forum state)
· Party’s unilateral act does not create minimum contacts for the defendant. VW – no jurisdiction 
· No minimum contacts here.
· Amenability to suit doesn’t travel with the chattel.
· Unilateral act of buyer bought the car to the forum state. 
· Mere foreseeability is not enough for minimum contacts, must reasonably apprehend being hauled into the forum state’s court.
· Regular monthly sales of thousands of magazines is enough for minimum contacts. Keeton  - jurisdiction (libel action, NH only state that didn’t time bar it, only contact was that Hustler sold magazines there)
· Those regular sales aren’t random or isolated.
· Plaintiff doesn’t need minimum contacts, only defendant.
· Asahi – no jurisdiction
· Motorcycle part made in Japan sold to Chinese company, ends up in California. Chinese company impleads Japanese company for indemnification, CA plaintiff settled.
· O’Connor plurality: Stream-of-commerce plus some other action directed at the forum state that indicates purposeful availment.
· Knowing the stream of commerce will sweep the product into the forum state isn’t enough.
· Need some action purposefully directed towards the forum state, eg.
· Designing it for the market in the forum state
· Advertising in the forum state
· Establishing channels to provide regular advice to consumers in the forum state
· Marketing the product through a distributor who has agreed to serve as sales agent in the forum state
· Brennan concurrence:
· Stream of commerce is enough, no plus factor needed.
· As long as defendant knows the final product is being marketed in the forum state, the lawsuit can’t come as a surprise. 
· And defendant benefits from the laws of the forum state that facilitate commercial activity just by finished products using their parts being sold there.
· But no jurisdiction since because it wouldn’t be fair play and substantial justice.
· When no majority opinion narrowest possible grounds for the decision is the controlling one. Marks.
· Nicastro – no jurisdiction
· Scrap metal machine sold by British Company ends up in NJ, British company targeted US market but not NJ specifically, even though NJ is the state with the most scrap metal refining in the US.
· Kennedy plurality
· Similar to O’Connor in Asahi but adds the idea that defendant must intend to submit to the forum as manifested by their actions. 
· Have to target the particular forum, selling goods is only enough for jurisdiction if defendant can be said to have targeted the forum state, not enough the defendant might foresee that its goods would reach the forum state.
· Possible for a defendant to avail itself of the US but not any particular state, and thus would be subject to jurisdiction of the US (if Congress enacts a statute allowing this), but not to the jurisdiction of any state.
· Nothing here targeted New Jersey (even though they targeted the US market) and only a few machines were sold to the US
· Breyer concurrence
· Single sale not enough for jurisdiction, but doesn’t articulate a broader rule. 
· Ginsberg dissent
· NJ is largest scrap metal processor, defendant was targeting the whole US, didn’t care which state bought and knew there was a good chance it’d end up in NJ, stream of commerce brought it to NJ (unlike VW where it had been sold to ultimate consumer and then was brought to forum state)
· Looks to reasonableness and fairness
· Not unfair to require an international seller to defend at the place its products cause injury.
· Similar to Brennan in Asahi
· Rule?

· Narrowest opinion prevails. Marks. Kennedy plurality and Breyer concurrence are most easily combined, pointing towards O’Connor in Asahi, which both seem to support.
· Ainsworth (post-Nicastro case). - jurisdiction
· Have flow of product into Missisippi worth about 5 million. 
· Uses a stream of commerce theory, harkens back to Asahi, and distinguishes Nicastro by saying Nicastro had just one machine sold to the forum state.
· Finds there was minimum contacts/PJx (follows Breyer’s Nicastro concurrence, says that is controlling)
· Zippo. Establishes sliding scale of passive to active websites
· Passive website where defendant just posts information doesn’t subject defendant to PJx.

· Active website through which defendants enter into contracts with resident of forum states and involves the “knowing and repeated transmission of computer files over the internet” establishes PJx.

· For in-between, the level of interactivity and commercial nature matter.
· Fair play and substantial justice

· Factors from VW.
· Burden on defendant
· State interest in the case
· Plaintiff’s interest in obtaining effective relief
· Judicial system’s interest in efficient resolution of controversies
· Shared interest of states in furthering substantive social policies.
· Brennan’s dissent focuses on reasonableness.
· Asahi
· Burden on foreign corporation of making it defend in the US is high
· California has no real interest in the case, because of partial settlement, just about contract between two foreign companies
· Need to consider interest of other nations and federal interest in setting its foreign relations policy when trying to assert PJx over defendant
General Jurisdiction – continuous and systemic contacts required, no need to look to long arm.
· Perkins – general jurisdiction

· Philippine company sued in Ohio, activities in Phillippines had stopped due to war, president’s office was in Ohio, company files were there, president supervised company from Ohio.

· Cause of action didn’t arise in Ohio. 

· Helicopteros – no general jurisdiction

· Helicopter crashed in Peru, sue Columbian corporation in Texas.

· Contacts with Texas were buying helicoptors and training there and sending personnel to Texas for training. Wasn’t even licensed to do business in Texas. This wasn’t enough for continuous and systemic contacts.

· Mere purchases, even when made regularly, aren’t enough for general jurisdiction.

· Defendant corporation must be “at home” for general jurisdiction. Goodyear – no general jurisdiction

· Bus overturned in france, plaintiffs sue in NC even though tire was made in Turkey and only small number of tires by other Goodyear affiliates end up in NC.

· For general jurisdiction, a corporation’s affiliations with the state must be so “constant and pervasive” to render it “essentially at home in the forum state.” Daimler – no jurisdiction

· “At home” is place of incorporation and principal place of business (see diversity), says may be other places but doesn’t say where. 

· Daimler sued for alleged human rights violations of its Argentinian subsidiary in California on the basis that its US subsidiary is subject to general jurisdiction in California. 
Jurisdiction based on Property
· You are where your property is.
· In rem actions: power extends only to property, so judgment is in terms of the property
· Quasi in rem: Cause of action does not need to arise out of the property. Judgment can only be enforced against the value of the property.
· Quasi in rem Only used when state long-arm doesn’t extend to the constitutional limit, otherwise could just sue in personam and then could enforce full value of judgment in any state (eg. defamation in NY)
· Property that can be attached quasi in rem includes intangibles.
· Bank accounts can be attached. Pennington (state garnished a bank account of non-resident to pay alimony).
· Debt can be attached; debt is located wherever the debtor is. Balk (Harris owed balk, who owed Epstein, Epstein sues Harris, attaching the debt that Harris owes balk).
· Other states have to give full faith and credit to the judgment Epstein got against Harris (so Harris’ payment to Epstein eliminated his debt to Balk)
· Creditor can collect money from debtor’s debtor. (So if GM owes you salary and you owe someone, that someone can attach GM’s debt to you in any state since GM is everywhere)
· Shoe’s minimum contacts analysis applies to quasi in rem jurisdiction. Shaffer (shareholder’s derivative suit, finds defendant’s holdings of stock which Delaware law says are in Delaware isn’t enough for minimum contacts)
· Unclear if it applies to in rem (some passages indicate yet but seems it wouldn’t apply to pure in rem where state sovereignty is at its apex).
Challenging Personal Jurisdiction

· Challenge to personal jurisdiction is Rule 12b2 motion.

· Failure to make this motion on time waives your defense and so consents to personal jurisdiction. Rule 12h1.

· Waived if

· Omit from a 12b motion; have to raise all of 12b2-5 at once, any excluded are waived, (can join these under 12g) 12h1A.

· Don’t include it in the responsive pleading or in amendment. 12h1B.
· Special appearance (mostly for state courts), if you appear in a state court beyond a special appearance might lead to waiving personal jurisdiction

· Limited appearance allows defendant in quasi in rem action to contest attachment without submitting to court’s jurisdiction.
· Collateral attack (eg. Pennoyer, Wyman)
· Cannot do a collateral attack on personal jurisdiction if you have already made special appearance to challenge personal jurisdiction and lost. Baldwin, 199.
· Rule 4k – serving a summons or filing a waiver of services establishes personal jurisdiction over a defendant 
· 4k1a – who is subject to the state long arm statute

· 4k1b – bulge – who is a party joined under Rule 14 or 19 and is served within a judicial district of the US and not more than 100 miles from where the summons was issued

· 4k1c when authorized by federal statute

· 4k2 – for claims arising under federal law, serving a summons/filing a waiver of service establishes personal jurisdiction over a defendant if 

· Defendant isn’t subject to jurisdiction in any state’s courts of general jurisdiction

· Exercising jurisdiction is consistent with the Constitution and laws

SUBJECT MATTER JURISDICTION

· Subject matter jurisdiction cannot be waived. Capron (plaintiff lost and successfully appealed because court lacked SMJ)

· Rule 8a1: pleading that states a claim for relief must contain a short and plain statement of the grounds for SMJ, unless court already has jurisdiction and claim needs no new jurisdictional support.

· Rule 12b1: used to assert lack of SMJ

· Rule 12h3: if a court determines at any time that it lacks SMJ, it must dismiss the action.

· State courts are courts of general jurisdiction. Lacks. 

· Is the statute jurisdictional or substantive?

· Residency requirement in NY’s divorce law is an element of the claim, not a jurisdictional limit. Lacks.
· Clear statement approach. Arbaugh.

· Federal workplace discrimination statute only applied to companies with 15 or more employees. Is this jurisdiction (no SMJ if company has less) or substantive (SMJ but the no claim)

· 15 employee limit is a substantive element of the claim, and thus can be waived by defendant’s failure to assert it in a timely fashion, if it was jurisdictional then can’t be waived. 

· Limit didn’t appear in the statute’s jurisdictional section and statute didn’t say it was jurisdictional.
· Reed Elsevier.
· Requirement of registration with copyright office is a substantive limit, statute didn’t say it was jurisdictional and it didn’t appear in the jurisdiction section.
· Sand.
· Statute’s 6 year statute of limitations is jurisdictional. 
· Appeared in jurisdictional section, plus case is against US so there’s an interest in limiting the government’s liability to suits. 
· Normally statute of limitations is an affirmative defense, which is waived if not raised by the defense.
· Does the statutory condition entitle plaintiff to relief? If so then the condition likely pertains to the merits and not jurisdiction. Morrison. (Condition of extraterritoriality in federal securities law defines whether conduct is prohibited and thus entitles the plaintiff to relief)
· Concurrent Jurisdiction
· Tafflin: presumption in favor of state courts having concurrent jurisdiction to enforce federal statutes.

· 1338 gives federal court exclusive jurisdiction for copyright, patents, trademark, and plant variety protection. 
· Hughes: State court can’t close doors to a cause of action arising under law of another state while keeping the doors open to analogous claims under its own law, per the Full Faith and Credit Clause

· Wells: But state can apply its own procedural rules instead of the rules of the other state. 

· Sun oil: State may apply its own longer statute of limitations even though the claim would be time-barred under the law of the state where the cause of action arose.

· Howlett: State court can’t refuse to hear a claim arising under federal law when that defense would not bar an analogous state-law claim, per Supremacy Clause

· Haywood: State court can’t invoke a non-neutral jurisdiction rule in order to not hear a federal claim when there is an analogous state law claim
· Diversity of citizenship jurisdiction 1332 – diversity + amount in controversy >$75000

· Diversity must exist at the time of commencement (filing)

· No federal diversity jurisdiction for probate and family court actions (divorce, alimony, child custody) (exception where it’s a tort issue despite being about domestic relations)
· Strawbridge: rule of complete diversity. 3 exceptions set by statute require only minimal diversity

· 1335/Rule 22 – interpleader

· 1369 – mass disaster statute

· Must have a single event, at least 75 deaths, and either

· Defendant resides in a state different from a substantial part of that accident

· Any two defendants reside in different states

· Substantial parts of the accident took place in different states

· 1332d – Class Action Fairness Act

· Citizenship of persons -1332a1
· If hypo says “citizen of state,” say that isn’t enough for diversity purposes, would have to show domicile. Can only have one domicile. 
· Mas: For diversity purposes, citizenship means citizen of the US and domiciliary of that state. 

· Domicile is one’s “true home.” Change domicile by moving to a new state with intent to remain there for the indefinite future (starts where you were born)

· Judge this on an objective standard

· Marriage to an alien doesn’t change your domicile for diversity purposes.

· Center of gravity test, factors include:

· How long you lived there

· If you have real property in the state

· Where you vote

· Where you work

· Where you live

· Where your kids go to school

· Person in prison generally a citizen of the state that he was a citizen of just before incarceration. (Basically same rule for military)

· Alienage Jurisdiction 1332a2-4
· 1332a2: citizens of a State and citizens of a foreign state, except if the foreign citizens are lawfully admitted for permanent residence in the US and domiciled in the same state.

· 1332a3: citizens of different States and in which citizens or subjects of a foreign state are additional parties

· 1332a4: foreign state as plaintiff vs US citizens

· Look to US law, not foreign law to determine citizenship. Traffic Stream. 
· Stateless person (not a citizen of any country) can’t invoke alienage jurisdiction. Rubinstein.

· Dual citizen is counted as a US citizen for alienage purposes (at least when intends to return to the US). Sadat. 
· Typical view is that only US citizenship counts. Buchel. 

· Huilin: cannot have alien v. alien unless US citizens with complete diversity on both sides. 
· Manufacturing Federal Jurisdiction
· Sec 1359 says no jurisdiction when any party has been improperly or collusively made or joined to invoke jurisdiction of the court. 
· Kramer: Can’t use assignment of right to sue to create diversity. 

· Grassi: Can’t use assignment to destroy diversity either.

· Rose: Disregard nominal parties added to destroy diversity. Only real parties in interest count for diversity purposes. 
· Citizenship of Corporations 1332c1
· Corporations are citizens of place(s) of incorporation and principal place of business.

· Nerve center (where the corporate decision making and overall control take place) is the principal place of business. Hertz. 

· In a direct action against the insurer where insured is not a defendant, insurer is citizen of place of incorporation, principal place of business, and wherever the insured is a citizen.

· National banks (banks chartered under federal law) are citizens of where its main office is found. Wachovia. Maybe principal place of business as well (courts are split)

· Professional corporations are treated as corporations, not unincorporated associations. Hoagland.
· Citizenship of Unincorporated Associations
· Examples are partnerships (most law firms) and unions. 

· Citizen of every state where a member (eg. partner for law firms) is a citizen. 

· Different rule for CAFA 1332d10
· Citizenship of Representative Actions – 1332c2
· Except in derivative suits, class actions, and trust suits, citizenship of the representative (of an decedent, infant, or incompetent) is the same as citizenship of the represented. 

· Old rule was citizenship of the representative, for trust/derivative/class actions not governed by CAFA. 
· Amount in Controversy 
· Value of claim must exceed $75000, exclusive of interest and costs. 1332a and Freeland. When statute itself awards attorney’s fees or interest, then those are part of the claim and so count towards the $75k. 

· St. Paul Mercury. Sum claimed by plaintiff controls if it is made in good faith. Must appear to a legal certainty that the claim is for less than the jurisdictional amount to justify dismissal. 

· Punitive damages, when possible, count towards $75k limit. A.F.A Tours.
· For in rem, measure amount in controversy by value of property.

· For quasi in rem, unclear when value of claim > $75k but value of attached property < $75k.

· Some statutes have own amount in controversy, eg. $500 for interpleader.

· For both original and removal jurisdiction
· Majority of courts determine amount in controversy requirement based on value of the claim to plaintiff

· Minority determine it based on value to defendant

· A few look to seek if it meets the requirement for either party. 

· If plaintiff is ultimately entitled to recover less than $75000, without accounting for any setoff or counterclaim, and exclusive of interest and costs, district court may deny costs to plaintiff and, in addition, impose costs on plaintiffs
· Joinder of Parties and Claims: Rules of Aggregation
· Can aggregate claims, even if unrelated, between one plaintiff and one defendant. Everett.
· When multiple plaintiffs sue a single defendant, cannot aggregate claims. 

· Exception: Can aggregate the claims that are common and indivisible (eg. two people claiming rights in same property). Troy Bank.

· Identifying trait of a common and undivided interest is that if one plaintiff were to fail to collect his share, the remaining plaintiffs would collect a larger share. Durant.
· “In diversity cases, when there are two or more defendants, plaintiff may aggregate the amount against the defendants to satisfy the amount in controversy requirement only if the defendants are jointly liable; however, if the defendants are severally liable, plaintiff must satisfy the amount in controversy requirement against each individual defendant.” Middle Tennessee. 
· Federal question jurisdiction 1331
· Case must require interpreting Constitution/federal laws or at least the implication of federal policy. 
· Osborn: State tried to tax federal bank, federal jurisdiction exists because the statute gives the bank the power to sue or be sued, so every case involving the bank arises out of federal law. Jurisdiction.
· Mottley: Federal question must arise from the plaintiff’s statement of their cause of action. Can’t plead an anticipated defense that raises federal question (no artful pleading, federal question must be in the “Well pleaded complaint”)

· Free railroad passes, Company stopped giving after congress passed statute banning it, but just a simple breach of contract case for the complaint, federal law (and Due Process argument that that law is unconstitutional) only comes in later, in a possible defense. No jurisdiction.

· So some federal defenses in areas like copyright where federal courts have exclusive jurisdiction will be adjudicated in state court.

· Eliscu. Action arises under the Copyright act if and only if the complaint is for a remedy expressly granted by the act or asserts a claim requiring construction of the act. Simple contract dispute over who owns the copyright raises only state law questions. No jurisdiction.
· Two ways to get arising under jurisdiction

· Creation test
· Generally, suit arises under the law that creates the cause of action. American Wells. (No jurisdiction, defamation action arose under state law, even though the statement was about a patent)
· Exception: May not arise under federal law when the case doesn’t involve any question of construction of the Constitution/federal law. Shoshone. (No jurisdiction – case involved conflicting claims to land patents, only turned on facts and local rules/customs)
· Right of action can be explicit or implied.
· Implied private right of action for damages to redress violation of fourth amendment. Bivens.
· Grable/importance test
· Implication of important federal policy can confer federal jurisdiction even when the cause of action is from state law. Smith. (Jurisdiction – plaintiff sued to prevent company from investing in certain federal bonds, claiming the federal act authorizing them was unconstitutional, very important federal interest here)
· General rule that arises under federal law when right to relief (based on complaint) depends on construction/application of constitution/federal law. 
· State cause of action that incorporates a federal standard doesn’t necessarily implicate a federal interest. Moore. (No jurisdiction – state law barred an affirmative defense if defendant didn’t comply with federal law)
· Merrell Dow  – No jurisdiction
· Sued drug manufacturer on state law claims, state law incorporated federal labeling standards. 
· No significant federal interest, Ohio court’s will have to interpret federal law, but will only be binding in Ohio, has no impact on federal law. 
· Grable. Jurisdiction. 
· Issue was interpretation of a federal tax statute (did it require personal service), action arose under state quiet title law. 
· 4 factor test – must meet all 4:
· State law must necessarily raise a federal issue
· Must be actually disputed
· Must be substantial federal interest
· Exercising federal jurisdiction must not upset the congressionally approved balance of power between state and federal courts. 
· Strong federal interest in administration of tax system, and this case only requires a one-time interpretation of the statute, not fact dependent (just an issue of law).
· Empire. No jurisdiction.
· Private insurance company providing insurance to federal employees, would have to reimburse to OPM some of what it recovered in the suit.
· Very fact dependent, weaker federal interest than Grable (not about legality of federal agency’s actions). 
· Congress could’ve created a private right of action but didn’t (did in other parts of the statute) which means Congress didn’t think it was proper to grant federal question jurisdiction to suits like this
· Breyer’s dissent: federal interest since amounts recovered go to a federal fund, benefits are under a federal program, and reimbursement provision is a federal contract provision.
· Also says silence on if there is a private right of action isn’t important to if federal question juris.
· Gunn  - no jurisdiction
· Malpractice case, lawyer failed to raise a defense in patent action. Case requires evaluating what would’ve happened if lawyer had raised it, so requires interpreting patent law
· But the state court’s interpretation of patent law in that hypothetical case within a case has no impact on anything federal (wouldn’t affect the actual patent, since already decided previously, and wouldn’t create federal precedent)
· So no substantial federal interest. 
· Federal statute giving jurisdiction to states does not out federal courts from hearing cases under that law. Mims.
· Supplemental Jurisdiction 1367
· 1367:

· (a) In any civil action where district court has original jurisdiction, it has supplemental jurisdiction over all other claims that form part of the same case or controversy, including those that involve joinder/intervention of additional parties. Exceptions in b/c.

· (b) In diversity actions only, no supplemental jurisdiction over claims 

· by plaintiffs against persons made parties under rules 14, 19, 20, or 24

· by persons proposed to be joined as plaintiffs under rule 19

· by persons seeking to intervene under Rule 24

· when exercising supplemental jurisdiction would break complete diversity.

· As long as one plaintiff meets the amount in controversy requirement, 1367 authorizes supplemental jurisdiction over the claims of other plaintiffs in the same case or controversy even if they’re less than $75k. Allapattah. 

· (c) District courts can always decline to exercise supplemental jurisdiction if

· The claim raises a novel or complex issue of state law

· The claim substantially predominates over the claims over which there is original jurisdiction

· The district court has dismissed all claims over which it has original jurisdiction

· Exceptional circumstances

· Executive Software. Court must specify the reason for declining supplemental jurisdiction by invoking one of the 1367c categories.

· Gibbs
· Two part test for pendant-claim jurisdiction, meet both and federal courts can hear the jurisdictionally insufficient claim along with the jurisdictionally sufficient claim

· Both claims arise from a common nucleus of operative fact

· Claims are such that they would ordinarily be tried in one proceeding (ignoring if they are state or federal)

· Kroger – Plaintiff can’t bring Rule 14a claim against non-diverse third party. Unless the third party fires first under 13a, then plaintiff can fire back under 13a. Codified in 1367b.

· Allapattah: (for class actions, applies only when aggregate claim is up to $5 million, CAFA covers class action claims above $5m)

· Just need one plaintiff to meet the amount in controversy requirement, plaintiffs with smaller claims can get supplemental jurisdiction if they arise out of the same case or controversy.

· Can’t break complete diversity though. 

· Since 1367b doesn’t talk about claims by parties made plaintiffs under rule 20
· Circuit split on if permissive counter claims (13b) need their own independent basis of jurisdiction. Inglesias says yes. Jones says no (just needs to be a logical relationship between the counterclaim and the main claim).

· Mandatory counterclaims 13a will basically by definition be part of the same case or controversy so have supplemental jurisdiction (even without amount in controversy)

· 1367 overruled Aldinger (civil rights claim vs county, no pendent party jurisdiction)  and Finley. 
· Removal Jurisdiction 1441, 1446 – always raises SMJ question
· 1441a – any civil action in which federal courts have original jurisdiction can be removed by defendants. (Except as otherwise provided by law)

· All properly joined and served defendants must consent to removal. 1446b2a. Davis. (Only when removal is solely under 1441a)

· Exception: Under CAFA, any defendant can remove. 1453b.

· Defendant is original defendant only (in removal context at least). Plaintiff can’t remove a state court action to federal court after defendant interposes a federal counterclaim. Shamrock.

· Suggests that 1367’s “plaintiff” means original plaintiff. 

· Plaintiff can’t block removal by disguising the federal nature of his claim. Bright. (No artful pleading)

· 1441b1 – Ignore citizenship of defendants sued under fictitious names

· 1441b2 – Action removable solely on diversity grounds can’t be removed if any parties in interest properly joined and served as defendants is a citizen of the forum state.

· Can plaintiff waive this? Circuits are split. 

· In Lively, 9th Cir. Says the limitation is procedural not jurisdiction so can be waived. 

· 1441c – in federal question cases, can remove the entire civil action to federal court and then sever and remand the state/non-removable claims (those not within original or supplemental jurisdiction or made non-removable by statute) to state court. 

· Only need consent from defendants against whom a removable claim was made.

· 1441f – Federal court to which the case is removed isn’t precluded from adjudicating the case because the state court lacked jurisdiction

· Rose: Plaintiff can’t block removal by joining nondiverse parties against whom he has no cause of action. 

· Removal of class actions 1453
· 1-year limitation doesn’t apply, any defendant can remove without consent of the others. 1453b. 
· Removal Procedure
· When case is removed, any litigation about the removal happens in federal court. Remanded to state court if no federal jurisdiction.

· Must file notice of removal within 30 days of receipt of complaint by defendant. 1446b.

· Except can file notice of removal within 30 days after the basis for removal is revealed. 1446b3

· But no removal more under 1446b3 more than one year after commencement of the action in diversity cases unless plaintiff acted in bad faith to prevent removal. 1446c1.

· 1 year limitation doesn’t apply to CAFA cases. 1453b.

· Amount in controversy

· 1446c2: plaintiff’s amount stated in pleading controls except

· Notice of removal may assert amount in controversy if pleading seeks

· Non monetary relief or
· Money judgment but the state doesn’t permit demands for a specific sum or allows recovery in excess of the amount demanded

· In which case defendant’s amount controls if district court finds, by the preponderance of evidence, that the amount in controversy exceeds the jurisdictional limit

· For both original and removal jurisdiction
· Majority of courts determine amount in controversy requirement based on value of the claim to plaintiff

· Minority determine it based on value to defendant

· A few look to seek if it meets the requirement for either party. 

· Post removal procedure 1447
· 1447a - District court may issue all necessary orders to bring before it all proper parties whether served by State court or not.

· 1447b - District court may require removing party file all records and proceedings in the state court with its clerk, or may issue writ of certiorari to the state court to do the same thing.

· 1447c - Motion to remand on any basis besides lack of SMJ must be made within 30 days after filing the notice of removal.

· Remand if at any time before final judgment appears that the district court lacks SMJ.

· 1447d – Order remanding a case to the State court from which is was removed is not reviewable on appeal or otherwise, unless removed under 1442 (federal officers sued or prosecuted) or 1443 (civil rights cases)

· 1447e – If after removal plaintiff seeks to join additional defendants whose joinder would destroy SMJ, court may deny joinder or permit joinder and remand to state court.

· Nonremovable actions 1445
· Worker’s comp, VAWA, Railroad worker under FELA
· Permissible Actions despite lacking SMJ
· Court without SMJ can impose sanctions collateral to the merits. Willy.

· Court has leeway to choose among reasons for dismissal.

· Can dismiss on personal jurisdiction grounds without having to first establish SMJ. Ruhrgas. 

· Can dismiss on forum non conveniens ground without having to first establish SMJ or PJx. Sinochem.

· But this may have practical consequences when case originated in state court. (Dismissed either way if originated in federal court)

· If federal court dismisses on forum non grounds, the case is dismissed. If removal is improper, the case is remanded to state court. So order matters. Marinduque.
· Court cannot exercise “hypothetical” jurisdiction to resolve questions of law. Steel. (Req. that jurisdiction be established as a threshold matter is “inflexible and without exception)
· Jurisdictional Cures
· No diversity at start of action (lower court mistakenly didn’t dismiss), but complete diversity arose pre-trial because a party was dismissed. This is ok. Caterpillar.

· Can’t create complete diversity by changing party’s citizenship post-filing. Grupo. (Two partners in a limited partnership withdrew after filing, this wasn’t ok as a fix to lack of complete diversity at time of filing). 
· Challenging SMJ

· Motion to dismiss for lack of SMJ is 12b1.
· Can challenge SMJ on appeal and at trial. Rule 12h3.
· SMJ can only be collaterally attacked rarely. 
· Example is when state court wrongly heard a case where federal courts had exclusive federal jurisdiction. Kalb.
· Basically limited to cases where SMJ wasn’t raised in first action or on appeal.
· Remands based on lack of SMJ are immune from review. Powerex
NOTICE & OPPORTUNITY TO BE HEARD

· Raises constitutional due process issues
· Sewer service: fraudulent service of process [dump notice in sewer and file false affidavit] in order to obtain default judgments.
· Service of process (and thus PJx) cannot be obtained by fraud. Wyman
· Proof of service: Whoever does the service fills out an affidavit saying service was made. This is given a presumption of validity; is rebuttable but very difficult.
· Rule 6c: Notice must be served at least 14 days prior to the hearing (unless motion to be heard ex parte or rules/court sets a different time).
· Must have adequate time to respond to threatened adverse action. Roller.
· Notice can’t be mere “lip service” War Eagle. (certified mail, 7 day notice period for action that could lead to eviction, 7 days started upon getting court order setting hearing)
· What about people who can’t read or understand the notice? Seems actual notice isn’t required as long as reasonably calculated to give actual notice.
· Electronic notice can be ok when no reasonable alternative. 
· Special protection for members of military. Federal statute postpones or suspends proceedings that may lead to eviction, foreclosure, default judgment, or sale of store goods to pay for storage leins. Can’t enter default judgment without appointing service member an attorney.
· Mullane: Notice must be reasonably calculated under the circumstances to give actual notice.
· One test is whether someone who actually wants to inform the person might reasonable chose to adopt the measure. 
· The other is that reasonableness may be defended on the basis is that it is reasonably certain to inform those affected, or where conditions don’t permit such notice, that the form chosen is not substantially less likely to provide notice than other feasible and customary substitutes.
· On its own, publication is not a reliable means of notice, traditional rule that person is where their property is doesn’t apply because the caretaker of the property is the adversary.
· “The fundamental request of due process of law is the opportunity to be heard.”
· Applies regardless of in personam, quasi in rem, in rem.
· Trust case, trust wanted to settle accounts, gave notice by publication only of petition for settlement. 
· 3 categories
· Beneficiaries whose interests are either conjectural or future
· Publication (of the name of the trust, not the beneficiaries) is good enough for this group, too expensive to find them all.
· Known present beneficiaries with known places of residence
· Service by mail required. Publication isn’t enough, but no need for personal service.
· Beneficiaries are basically identical in their interests so good enough to give notice to a substantial proportion.
· Beneficiaries whose interests or whereabouts could not with due diligence be ascertained. 
· Notice by publication is good enough. 
· McDonald: “To dispense with personal service the substitute that is most likely to reach the defendant is the least that ought to be required if substantial justice is to be done.”
· Wurchter: Nonresident motorist statutes (like Hess) must expressly require notice of the action be given, must require plaintiff show in the summons the mailing address or residence of the defendant and require that the plaintiff or official receiving the service communicate by mail or otherwise with defendant.
· Key difference from Szukhent: this case is about state action so 14th amendment applies, Szukhent is about a contract between private parties.
· Notice by publication doesn’t satisfy Mullane test if defendant’s name and address are known or available from public records. Example: Walker. 
· Adams: notice by publication and posting is inadequate when plaintiff could reasonably ascertain defendants name and address. Must do personal service or mailing, even though defendant may have known they were subject to proceedings (due to tax deficiency).
· Greene: Notice of eviction posted on apartment doors (where notices are known to sometimes be removed before they could be seen) not a reliable method. 
· Dusenbery: Certified mail (delivered successfully to mail room) to prisoner satisfied due process even though no actual notice.
· “Heroic efforts” are not required.
· Flowers: If certified mail is returned, sender must take “additional reasonable steps” if practicable to do so. 
· Eg. resend it by regular mail (no signature required)
· But don’t have to search through tax rolls or a current phone book to find new address.
· Pagonis: Notice of tax deficiency sent by certified mail returned. No due process violation despite no additional steps because no loss of property yet.
· Covey: Notice by mail doesn’t satisfy due process when mailed to someone known to be adjudged insane and committed to a hospital without protection of a guardian. 
· Dobkin: Service by ordinary mail to defendant’s last known address and publication in a local paper sufficient when whereabouts of defendants are unknown and plaintiffs couldn’t do any better.
· Aguchak: Summons in small claims cases must include the right to appear by written pleading and right to request change of venue. 
· Finberg: Creditor must inform debtor of existing exemptions (post-judgment garnishment of bank account that contained her SS benefits. SS benefits are exempt from seizure).
· D.H. Overmyer: Party may waive receiving notice in advance of litigation or after litigation has commenced. 
· Rule 4: Summons

· 4a: Contents. Name court/party, directed to defendant, state name/address of plaintiff’s attorney, state time within which defendant must appear, notify about default judgment, signed by clerk, bear court’s seal
· 4b: Issuance. If properly completely, clerk must sign and seal it, summons (or copy if addressed to multiple defendants) must be issued for each defendant.
· 4c: Service.
· 4c1: Must be served with copy of complaint
· 4c2: Anyone 18 or older and not a party may serve summons/complaint
· 4c3: Plaintiff may request service by US marshal or other person appointed by court. 
· 4d: Waiver
· 4d1: Plaintiff may request defendant waive service, notice must be accompanied by complaint/2 copies of waiver form/prepaid way to return it. Must be addressed to defendant or agent, name the court, be sent by first class mail or other reliable means.
· Defendant gets at least 30 days to return the waiver (60 if outside any US judicial district)
· 4d2: If defendant in the US fails without good cause to sign and return the waiver, court may impose on defendant the expenses incurred in making service, and reasonable expenses (including attorney’s fees) of any motion required to collect those service expenses.
· 4d3: If you timely return a waiver before being served, don’t need to answer complaint for 60 days after request sent (90 outside any US judicial district)
· 4d4: Proof of service not required
· 4d5: Waiving service doesn’t waive any objection to PJx/Venue.
· 4e: Can serve summons+complaint by
· 4e1: Follow state law
· 4e2:
· 4e2a: personal service
· 4e2b: Leave a copy at their dwelling or usual place of abode with someone of suitable age and discretion who resides there.
· 4e2c: Deliver a copy to authorized agent
· 4f: Individual in foreign country – have bilateral treaties with many nations
· 4f1: Any internationally agreed means of service (such as Hague Convention) reasonably calculated to give notice
· 4f2: If no agreed means or allows other unspecified means
· As prescribed by foreign country’s law
· As foreign authority directs (letter rogatory)
· Unless prohibited for foreign country’s law
· By personal service, or any form of mail that requires a signed receipt
· 4f3: by any means not prohibited by int’l agreement, as court orders
· 4g: Serving a minor/incompetent: Follow state law if in US, otherwise by 4fa2/4f2b/4f3
· 4h: Serving a Corporation/Partnership/Association:
· 4h1: in a judicial district either by 4e1 or by personal service to officer, managing or general agent, or any other agent authorized by statute or appointment
· If agent is one authorized by statute, and statute so requires, also have to mail a copy to defendant
· 4h2: outside US, in a manner prescribed by 4f, except not personal delivery under 4f2ci.

· 4i: Rule for service the US/ its employees

· Szukhent: Service by agency is valid, even if the agent is not personally known or selected by defendant, and the contract doesn’t have to require the agent to forward notice to defendant (in this case the agent promptly transmitted summons/complaint, that was sufficient to validate the agency).

· No holding on what would happen without prompt notice to defendants. 

· Hellenic Challenger: Person doesn’t have to be expressly authorized by corporation to receive process. Service can be made upon “a representative so integrated with the organization that he will know what to do with the papers.”
· Fashion page: Corporation can designate someone to receive service even if they wouldn’t count as a managing agent. 
· Rio Properties: Service by email allowed after unsuccessful attempted service by other means including mail. 
· PCCare247: service by email and Facebook permitted on foreign defendants. (Court said unclear if Facebook would be enough since the page might not belong to defendant.)
· Immunity
· Bit outdated due to long-arms letting you get personal jurisdiction even after D returns to state. 
· Still have immunity for parties, witness, and lawyers when they come in for one case from being served in other cases. 
· Immunity for diplomats, Members of Congress on official business (in some states), sometimes clergy on day of worship
· Duffield:
· Vacationer came into state, arrested for reckless driving, served with process in related civil suit while in jail. 
· No immunity since he came into the state voluntarily, even though he couldn’t leave. 
· Immune from civil process when you come into the state to answer criminal charges. 
· Lamb: No immunity from service in a suit brought in aid of the first suit (when you’d otherwise be immune from service since in state for first suit)
· Seizure of Property
· Sniadach: pre-trial wage garnishment without opportunity to be heard violates due process
· Apart from special situations, must have notice and opportunity to be heard before deprivation of property.
· Fuentes gives factors for those exceptions
· Seizure needed to protect important gov’t interest
· Special need for prompt action
· Government official is decision maker (pref. judge, not clerk)
· Examples: seizure to collect tax revenue, for war effort, stop misbranded drugs/contaminated food, prevent bank failure
· Fuentes: Replevin of consumer goods (bought on installment plan here) without pre-seizure hearing unconstitutional. 
· Writ issued on sole basis of complaint and bond, no notice or opportunity to be heard before seizure
· Bond isn’t enough, also used clerk which isn’t as good as judge.
· Might be able to waive the right but contract must be very clear, wasn’t here.
· Mitchell: Upheld writ without either notice or prior opportunity to be heard. Overdue balance on property bought under installment plan. 3 factors minimized risk of wrongful taking
· Vendor’s interest in preventing waste of the property
· Judicial authorization of the writ
· Immediate availability of post-seizure hearing.
· Key post-Sniadach factors
· If clerk or judge makes decision
· If party seeking relief has preexisting interest in property to be seized
· If seizure is before notice and hearing or is followed by immediate post-seizure hearing. 
· If seizure is to establish jurisdiction or for security purposes (if for security purposes must be risk of destruction of asset)
· If applicant must show probable cause or something lower
· If factual allegations must be sworn under penalty of perjury.
· Whether there is uncontested documentary evidence
· Whether there is a security bond.
· Goldberg: Recipient of gov’t-funded public assistance is entitled to opportunity for an evidentiary hearing prior to termination of the benefits. 
· Matthews: Due Process clause doesn’t require a hearing before terminating SS disability benefits. 3 part test for seizure by gov’t:
· Private interest that will be affected by the official action
· Risk of erroneous deprivation of such interest through the procedures used and probable value of any additional or substitute procedural safeguards
· Gov’ts interest, including the function involved and any burdens imposed by additional or substitute procedural safeguards.
· Doehr
· 3 part analysis for private seizure
· Private interest that will be affected by the prejudgment measure
· Risk of erroneous deprivation and probable value of any additional or substitute procednewural safeguards
· Principal attention to interest of party seeking prejudgment remedy with due regard for any ancillary interest the gov’t might have
· Prejudgment remedy here violated due process:
· Plaintiff was trying to use creditor’s remedy in civil action for assault and battery, also means no documentation, while a creditor can easily prove payment wasn’t made
· Plaintiff had no prior interest in the property
· So much higher risk of mistake
· No gov’t interest
· Bond wasn’t required, would help but not enough
· Bennis: owner’s interest in property may be forfeited by the specific use of the property even though owner didn’t know of that use
VENUE

· Doesn’t raise constitutional issues, for convenience of parties/protection against distant forum abuse and allocation of cases across the system. 
· 12b3 motion to challenge. Waived under 12h1 if not made in 12b motion or not including in responsive pleading 

· Reasor-Hill: local action doctrine (disputes over land must be litigated where the land is due to sovereignty, difficulty of knowing other state’s law, want litigation pursued before defendant leaves the state) Livingston v. Jefferson (suit for wrongful entry upon land in LA couldn’t be maintained in VA). If local action doctrine is venue instead of SMJ can be waived.

· Most states still have local action doctrine (less important now that have long-arm). Reasor-hill rejects it, as does federal system. 

· Sprayed crops with incesticide via plane, landowner sued in another state since that’s where defendant was.

· 1391:

· 1391a1: governs all civil actions brought in federal district courts

· 1391a2: Venue shall be determined without regard to if it’s local or transitory (no local action doctrine).

· 1391b: Where venue exists

· (1) Judicial district where any defendant resides, if all defendants reside in that state

· (2): Judicial district where substantial part of events took place or substantial part of property subject to the action is

· (3): if neither apply then anywhere with personal jurisdiction over any defendant with respect to that action.

· 1391c: Residency for venue purposes

· (1): Person is resident where they are domiciled. 

· (2): Corporation/Unincorp. Asscn. 

· As a defendant: Any judicial district where subject to PJx for that action

· As a plaintiff: Principal place of business

· (3): Non-US residents: Any judicial district. 

· 1391d: Corporate defendants subject to PJx in states with more than one judicial district: resident of any district where it would have minimum contacts sufficient for PJx if the district was a separate state. If no such district, resides in district where it has most significant contacts. 

· Other venue statutes

· 1397 – Interpleader: The judicial district where one or more claimants reside.

· 1400 – Copyright/trademark: The district where defendant or his agent resides or may be found. 

· Patent: Where defendant resides or where defendant committed acts of infringement plus has regular and established place of business. 

· Venue rules may be different for in-state and out of state defendants. Burlington. 
· Transfer of venue
· Hoffman: Cannot transfer if transferee court could not have originally been brought there (can now get around this with consent of all parties)

· 1404 – Change of venue: 

· Court may transfer to any other district where it might have been brought originally or any district to which all parties consent. (For the convenience of parties and witnesses and in the interest of justice).

· Without consent have to look at PJx and venue.

· Appellate review limited to abuse of discretion. 

· 1406 – If case is brought in the wrong venue, district court shall dismiss or (if in the interest of judgment) transfer to a venue where it could have been brought

· Goldlawr: 1406 allows transfer even if transferor court lacks PJx. 

· 1407 – Multidistrict litigation

· Related cases can be temporarily be transferred to one district when they involve common questions of fact and law and transfer for would be for the convenience of parties and witnesses and in the interest of justice. 

· Panel on multidistrict litigation.

· Consolidation only allowed for pretrial purposes, then transferred back to original venue. 

· Transfer under 1407 appropropriate even when different legal theories. MF Global.
· Duty to remand back to original courts and transferee court can’t transfer it to itself. Lexecon. 

· Some circuits say this can be waived. Armstrong.

· Circuit split on whether law of transferor court under 1407 should apply to federal claim. In Re Korean Air.
· Van Dusen: In diversity cases, law of transferor forum applies even after transfer.

· Ferens: This is true even when plaintiff initiates transfer. 

? If transferred under 1406 for wrong venue, apply transferor courts law?
· Atlantic Marine: Only appropriate method of enforcing a forum-selection clause is by motion to transfer under 1404a (or forum non if transfer is to a non-federal court). 

· “Denial of a transfer cannot be based on inconvenience to an opposing party.”
· 1406a/12b3 only apply on the basis of federal venue laws, not forum selection clause. 

· When there is a forum selection clause that provides for transfer to another federal court district could should transfer unless extraordinary circumstances unrelated to the convenience of the parties clearly disfavor a transfer. 

· Plaintiff’s choice of forum and parties’ private interests merit no weight when there is a forum selection clause. Only public interest factors can justify transfer. Burden on plaintiff since they are acting in violation of forum selection clause (normally burden on defendant since they seek transfer).

· Same “extraordinary circumstances” test as above applies when clause specifies state/foreign forum (and thus using forum non)

· When a party bound by a forum selection clause files in the wrong forum, a 1404a transfer won’t carry with it the original venue’s choice of law rules. (Exception to Van Dusen)
· Forum Non Conveniens
· Common law doctrine; needed since can only transfer to fed court and the appropriate venue may be a state court or foreign court.

· District court’s decision to dismiss on forum non can only be overturned for abuse of discretion. 
· 2 part test:

· Is there an alternative forum?
· If the remedy provided by alternative forum is so clearly inadequate that it is no remedy at all, the unfavorable change in law may have substantial weight. Piper.

· Lower damages and no strict liability wasn’t enough. 

· But alternative forum isn’t strictly required. Islamic Republic of Iran. (forum non applied even though no alternative forum, old leader of Iran sued for misappropriated funds by current gov, defendant wouldn’t return to Iran)

· Gilbert factors:

· Private factors: access to proof, possibility of compelling witnesses, cost of bringing willing witnesses, view of premises if relevant, other practical problems that make trial cheap and easy
· Public factors: Administrative difficulties due to clogging of popular courts, whether the court has an interest in the litigation, court’s familiarity with the law to be applied

· Ordinarily a strong presumption in favor of plaintiff’s choice of forum. Can only be overcome when private and public factors clearly point towards trial in alternative forum. But presumption is weaker for foreign plaintiff (less likely to be convenient for them.) Piper
· Piper dismissed case to Scotland: access to proof/witnesses, forum’s interest in case, don’t want people to sue in US just because the law is more plaintiff friendly. 

· Substantive law being less favorable to plaintiffs in alternative forum isn’t enough for dismissal. Piper. Gets more than minor weight only when the other forum provides effectively no remedy. 

· Finding that plaintiff’s chosen forum would be burdensome enough for dismissal on forum non grounds. Piper. 
· Deference to plaintiff’s choice of forum depends on strength of ties with the forum. Wiwa.

· Even US plaintiffs may be required to file abroad when facts show they have a significant relationship with alt. forum. Carey.
· Can dismiss on forum non conveniens ground without having to first establish SMJ or PJx. Sinochem.

· But this may have practical consequences when case originated in state court. (Dismissed either way if originated in federal court)

· If federal court dismisses on forum non grounds, the case is dismissed. If removal is improper, the case is remanded to state court. So order matters. Marinduque.
· Tuazon. Forum non dismissal appropriate on grounds of alternative forum (Philippines). Plaintiff provided no evidence of corruption of their courts for civil litigation, just criminal, also provided no examples of which he has personal knowledge. 

· Nemariam: Abuse of discretion to dismiss for forum non when alternative forum was a Claims Commission where awards were subject to offsets (in US would get full relief if wins on merits, while no guarantee of that in alternative forum).
ERIE/STATE LAW IN FEDERAL COURTS

· Hierarchy: Const > Fed. Statute > Fed. Rules > Rules of a particular federal court > Rules made by the individual judge

· Federal rules note: Judicial Conference of the US (appointed by Chief Justice) and Supreme Court must approve changes. Congress has power to veto changes. 

· Do federal courts sitting in diversity apply state or federal law?
· Swift: Rules of Decision Acts, 1652, “law of several states” includes only state statutory law, not decisional law. 

· Erie: (State substantive law v. federal common law)
· Overturned Swift. No general federal common law. 

· Federal courts in diversity must apply state substantive (both statutory and decisional) law. 

· This is a constitutional requirement.

· York: (State statute of limitations v. laches/federal statute of limitations)

· Outcome determination test. – Outcome of litigation should be substantially the same whether brought in federal or state court.

· Federal court must apply state statute of limitations.

· Doesn’t matter if statute of limitations is substantive or procedural.

· Don’t want to advantage out of state plaintiffs.
· Federal court sitting in diversity is just another court of that state, can’t afford recovery if the right to recover is made unavailable in that state, nor can if substantially affect the enforcement of the right given by the state.

· State courthouse door is closed. Can’t have federal door open.

· But doesn’t mean whatever equitable remedy available in state court must be available in diversity in federal court or that federal court may not afford a remedy not available in state court.

· Ragan: (State tolling rule v. Rule 3) 

· State law determines when the statute of limitations was tolled (state law said at time of service. Rule 3 says suit commenced when filed)

· Case is time barred in federal court since it is time barred in state court.

· State door closed so federal door closed.

· Woods: State law said must register in state to do business before you can sue in the state courts. This binds federal courts in diversity.

· State door closed so federal door closed.

· Cohen: State law says must post a bond in shareholder’s derivative suit. Rule 23.1 doesn’t say this. 

· Federal court must apply the state statute. Rule 23.1 (as known now) is addressed to independent concerns, doesn’t contradict the state statute.

· Byrd: (State judge-jury allocation v. Federal judge-jury allocation)

· Federal interests can sometimes mean applying the federal rule even if outcome determinative.

· 3 part balancing test
· How strong is the state policy 

· State doesn’t give reasons so weak, rule also isn’t “intended to be bound up with the definition of the rights and obligations of the parties”

· Is the state rule outcome determinative

· Not substantially likely, forum shopping here would be on a statistical basis, rather then door open v closed

· Are there countervailing federal interests

· 7th amendment/federal allocation between judge/jury

· Hanna: (State law vs. Federal Rule 4e2)

· Part 1: York outcome determination test is not a litmus test. Have to make reference to the twin aims of Erie (as redefined by Hanna): discourage forum shopping and avoid inequitable administration of laws.

· No one is going to pick forum based on whether substitute service or personal service is required, and it’s a trivial variation in administration

· Outcome-determination must be view ex ante, not ex post.
· Part 2: 

· Test for Federal Rule 

· Is the Federal rule “sufficiently broad” to cause a “direct collision” with the state law?
· Is it authorized by REA - 2072?

· General rule of procedure

· Cannot abridge, enlarge or modify any substantive right.

· Is it constitutional

· Federal Rule has never been held unconstitutional.

· Substance/procedure diving line for REA isn’t the same as RDA’s.

· Sibbach: (Rule 35 v. State policy forbidding compulsory physical exams)

· Test for if a rule is procedural is if the rule “really regulates procedure.”

· Walker: (State law determines when an action is commenced for the purposes of tolling the statute of limitations, not Rule 3)

· Indistinguishable facts from Ragan.
· Hanna requires a “direct collision.” No indication Rule 3 was intended to toll a state statute of limitations; in diversity actions it only governs the various timing requirements in the federal rules.

· No direct conflict so Hanna part 2 doesn’t apply. Erie/Ragan control. 

· No forum shopping but would create inequitable administration of the law by keeping federal doors open when state doors are closed (advantaging plaintiffs in diversity cases over those without diversity).

· Burlington: (State law assessing mandatory 10% penalty for all unsuccessful appeals vs. Appellate Rule 38 – penalties only if appeal was frivolous, court has discretion)

· Direct collision between mandatory penalty (state) and discretion (fed)

· Rule 38 regulates procedure, satisfies REA. So it applies
· Stewart: (State rule of strong presumption against forum selection clauses v. federal statute - 1404a)

· Test for validity of federal statutes (similar to Hanna part 2): 

· Is the federal statute sufficiently broad to cover the point in dispute

· Is the statute a valid exercise of Congress’s authority under the constitution?

· On remand, district court should integrate Alabama’s public policy disfavoring forum selection clauses in the 1404a test.

· Dissent by Scalia: 1404a isn’t sufficiently broad to cause a direct collision with state law or implicitly control the issue before the court. 

· So RDA – 1652 – analysis applies and state law controls.

· 1404a looks at present/future, no textual grounds to look at the past, so 1404a doesn’t govern the validity of a forum-selection clause.

· Gasperini (Federal trial court can apply NY state statutory standard of materially deviates for review of jury verdicts/new trial, even though the NY standard is for appellate courts, Federal appellate court abuse of discretion standard still applies)

· Ginsberg (majority): 

· Uses outcome-affective instead of York’s outcome-determinative. 

· Thus includes things like amount of damages, not just who wins and who loses. 

· Tries to read the federal rule narrowly so it doesn’t conflict with the state one. Her compromise preserves both the state standard and the federal division between judge and jury.

· Because no collisions, and federal law is outcome affective, use state law. But only at trial level so don’t disrupt 7th amendment.

· Scalia (dissent):

· Reads Rule 59 broadly enough to control, it is procedure and constitutional so it applies (applying Hanna)
· Strong federal interest in proper judge/jury relationship and in not letting state rules disrupt that.

· Shady Grove (Rule 23 v. NY law prohibiting class actions in suits seeking penalties or statutory minimum damages)
· Scalia (plurality):
· Direct conflict so Hanna applies. Test for if it abridges, enlarges or modifies any substantive right is what the rule actually regulates (Sibbach as defined by Scalia):

· If it governs “the manner and means” by which the litigant’s rights are enforced, then valid.

· If it alters “the rules of decision by which the court will adjudicate those rights” then invalid.

· Test is not if it affects a litigant’s substantive rights (most procedural rules do)

· Whether the affected state rule is substantive or procedural doesn’t matter, just if the Federal rule regulates procedure.
· Stevens (concurrence):
· Agrees with Scalia that Rule 23 conflicts with state law, and that Rule 23 should apply here (NY statute doesn’t define the rights or remedies created under state law)

· Federal rule cannot govern a particular case in which the rule would “displace a state law that is procedural in the ordinary use of the term but is so intertwined with a state right or remedy that it functions to define the scope of the state-create right.”

· Possible examples include how damages are reviewed on appeal; statute of limitations; rule that claim must be proved beyond a reasonable doubt.

· If important state interests – read Rule narrowly: Ginsburg RDA analysis applies if Federal Rule doesn’t govern – eg. Hanna 1/Byrd

· If no important state interests – read Rule broadly: Scalia REA analysis

· Bar for violating REA is a high one
· Ginsberg (dissent):
· Finds the Rules don’t directly conflict.

· Should read Federal rules with sensitivity to important state regulatory policies. 

· If you can read the federal rule narrowly so it doesn’t conflict, then apply RDA.

· If outcome affective, then state law prevails. 

· Unclear what Ginsburg would do if there was a conflict. 
· If no controlling federal statute or rule – Rules of Decision Act – 1652 analysis
· State law applies if (run through each test):

· It’s substantive. Erie.

· Outcome-determinative. York as seen in Hanna part 1
· Twin aims of Erie from Hanna affect this

· Forum shopping; inequitable administration of the laws

· Test is ex ante, not ex post. Hanna.

· Outcome-affective? Ginsberg in Gasperini and Shady Grove dissent

· What about under basic York? (outcome-determinative)

· Byrd balancing test

· How strong is state policy

· Is it outcome-determinative

· Is there countervailing federal interest (if so this prevails under Byrd)

· Can both be accommodated? Ginsberg in Gasperini.

· If there is a federal rule – Rules Enabling Act - 2072
· Is the rule broad enough to cover the issue? Does it conflict with state law?

· Scalia in Shady Grove: Read rule broadly, more likely to find conflict.

· Stevens in Shady Grove: Look at importance of state policy

· Strong state interests, read rule narrowly a la Ginsburg

· Weak state interests, read rule broadly a la Scalia

· Ginsberg in Shady Grove: Read rule narrowly to try to avoid conflict (as in Gasperini too)

· If conflict 
· Is it valid under 2072? (No rule has been struck down for exceeding the bounds of 2072)

· Must be a “general” rule of procedure

· Cannot abridge, enlarge or modify any substantive right. Different approaches to this:

· Scalia:

· Only REA question is if the federal rule actually regulates procedure (Sibbach)

· If it governs “the manner and means” by which the litigant’s rights are enforced, then valid.

· If it alters “the rules of decision by which the court will adjudicate those rights” then invalid.

· Stevens:
· Looks to the abridge/enlarge/modify.

· Federal rule can’t displace a state procedural law that is “so intertwined with a state right or remedy that it functions to define the scope of the state right” 

· This is a high bar.

· To determine this, look to RDA style analysis of Erie/York/Bryd/Hanna p1.

· Also state intent matters (was the procedural rule adopted for just some policy reason or as a way of defining the substantive rights) 
· Ginsberg: Unclear how she would approach this.

· Cases where Rule was upheld under REA: Hanna (service), Sibbach (physical exams), Burlington (appeals penalty), Shady Grove (Rule 23).

· Is it constitutional?

· No Federal Rule has been found unconstitutional
· If no conflict
· Apply RDA analysis. 
· If there is a federal statute
· Test from Stewart
· Is the federal statute sufficiently broad to cover the point in dispute

· Scalia’s dissent in Stewart read 1404a very strictly.

· Is the statute a valid exercise of Congress’s authority under the constitution?
ASCERTAINING STATE LAW

· Klaxon: Federal courts must apply the conflict-of-laws rules of the forum state.

· Example of this in Erie.
· Hague: (Plurality opinion): “For a State’s substantive law to be selected in a constitutionally permissible manner, that state must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.”
· Nolan: “Our principal task, in this diversity of citizenship case, is to determine what the New York courts would think the California Courts would think on an issue about which neither has thought.”

· Follow the State high court’ view of state law
· Mason: When state law is in flux, federal court can speculate about what the state high court would do. (Only state high court case is old, rule has been generally discredited in other jurisdictions, dicta indicates it is prepared to overturn that case. Court applies modern doctrine, assumes state high court would do the same).

· Bernhardt: Federal courts can take account of dicta, lower court decisions, and statutory developments to see if a rule is in flux. 

· If state’s high court hasn’t ruled on the issue, use best judgment about what state high court would do:

· Federal court should look to high court dicta and lower court rulings.

· Look to all relevant sources of that state’s law, including analogous cases and high court dicta. Not speculative crystal ball gazing. McKenna. 
· Diversity court can’t decline jurisdiction because answers to questions of state law are uncertain unless there are “exceptional circumstances.” Meredith.

· Exceptional circumstances example: Louisiana Power. (Allowed stay to give state tribunal a chance to speak definitely about disputed state eminent domain statute).
· Certification: procedure to ask state court to answer unresolved question of state law

· Available in every state + DC and Puerto Rice (besides NC).

· Some only allow questions from Supreme Court, others from lower courts and sister states as well.

· Supreme Court expressed a preference for certification in Arizona.

· Used by federal courts endorsed by Supreme Court in Clay. 

· Can take years. Also, the state court can decline to answer. Tunick.

· If the state has never addressed an issue, bound by the relevant Federal Circuit’s view of that state’s law. Factors Etc. (NY Court used 6th Circuits view of whether Tennessee law said publicity rights survive death). 

· Federal appellate courts should conduct de novo review of federal district court’s determination of state law (just like for federal law). Salve Regina.
FEDERAL COMMON LAW

· Areas of federal common law: federal property (not in a state then, eg. post office/national parks), admiralty, foreign relations, exigency to interpret statues with errors or omissions, private rights of action under statutes such as securities laws.
· Often incorporate law of the state, eg. statute of limitations, criminal acts in federal enclaves. 
· No general federal common law. Erie.
· Erie analysis doesn’t apply, Supremacy Clause trumps. Have federal question jurisdiction for federal common law cases. Congress can change it at will. 
· Clearfield: Rights and obligations of the US on its commercial paper governed by federal common law in the absence of federal statute. Doesn’t depend on state law (federal check stolen and in effect cashed twice).
· Very strong federal interest in its commercial paper
· Need uniformity: Different state rules would undermine stability and increase interest rate fed govt has to pay. Erie doesn’t apply.
· Parnell: Dispute here between two private parties (this isn’t dispositive), even though subject matter is federal bonds, there’s no federal interest in who wins. State law governs.
· Kimbell: two step analysis
· Does federal law govern (yes when it involves the rights of the US arising under nation wide programs)
· If so, what should the federal common be?
· Can adopt state law or fashion a federal rule.
· If state law would frustrate specific objectives of federal programs, must fashion rules solicitous of those federal interests.
· But consider the extent to which application of a federal rule would disrupt commercial relationships predicated on state law.
· Boyle: Requirement for federal defense to preempt state law claim:
· Uniquely federal interest plus significant conflict between federal interest and operation of state law
· Military contractor can get the benefits of federal immunity, otherwise mess up federal procurement, and allowing liability under state law would lead to costs being passed on to the gov’t (wouldn’t occur if gov’t made it)
· State imposed duty (certain type of escape hatch) conflicts with duty imposed by federal contract specifications.
· American Elec. Power: Federal judicial power over environment displaced by establishment of EPA even though it hadn’t yet exercised its authority (plaintiffs asked courts to impose emissions caps). But EPA’s judgment is subject to judicial review (including a final rule declining to take action)

· In re Agent Orange: No “identifiable” federal policy in consolidated case of Vietnam Vets suing Agent Orange manufacturers, so 

· Also have federal common law in the area of judicial procedure (forum non, stare decisis, res judicata, abstention). Generally doesn’t bind state courts. 
FEDERAL LAW IN STATE COURTS – Reverse Erie – eg. federal defenses in state court.

· Dice: In an FELA action in state court (nonremoveable under 1445), state court must apply federal right to jury trial rather than the state rule of letting that issue (fraud in release of liability) be determined by judge. 

· Inverse of Bryd, federal standard trumps here too:

· Have a federal law (Supremacy clause applies so Erie doesn’t), explicitly calls for trial by jury, that raises the importance of the federal interest. 7th amendment (right to jury more important than right to nonjury)

· Brown: Georgia courts construe pleadings against the pleader, federal courts construe pleadings in favor of the pleader. 

· State must follow federal rule in FELA cases. 

· “Strict local rules of pleading cannot be used to impose unnecessary burdens upon rights of recovery authorized by federal laws.”
PLEADING

· Pretrial steps: pleading, motions, discovery, summary judgment. Not a linear process. Judges can manage this flow under Rule 16. 
· Most states use approach like federal rules (notice pleading), some use code pleading or common law.

· Federal courts construe pleadings in the light most favorable to the pleader. Brown.

· Transsubstantivity: pleading standard applies to all civil actions. Swierkiewicz (no heightened pleading standard for civil rights cases) Iqbal (Twobley applies to all civil actions)
· Code pleading. Example NC’s code in Gillespie: plaintiff must provide a “plain and concise statement of the facts constituting a cause of action”
· Mere legal conclusion (trespass) insufficient
· Must allege the “material” facts upon which the right of action is based
· Need what, when, where, who, and relationships between plaintiffs and defendants.
· Facts equaling cause of action is universal statement of code pleading.
· Rule 8a: pleading that states a cause of relief must contain
· a1: Pleading must contain “short and plain statement of the grounds for the court’s jurisdiction [SMJ]” unless needs no new jurisdictional support
· a2: Short and plain statement of the claim showing the pleader is entitled to relief
· 8d says the allegations can be made in the alternative, and can state all your claims and defenses, regardless of consistency. 
· Courts tend to be a bit easier on pro se litigants in standards for pleadings (at least in civil rights cases, not so in prisoner cases). See a light standard in Dioguardi. 
· Conley: Don’t dismiss complaint for failure to state a claim unless appears beyond doubt that plaintiff can prove no set of facts which would entitle him to relief. 
· Goal is to provide defendant fair notice of the claim and on what grounds it rests

· Don’t have to accept as true allegations that defy reality as we know it (little green men or plaintiff’s trip to Pluto). Iqbal.
· American Nurse’s Association: Complaint that alleges intentional sex discrimination…cannot be dismissed just because the principal practice…is lawful. Just needs some valid claim. Don’t have to allege all of the facts logically alleged by the complaint.
· a3: Demand for the relief sought (say what you want and “and whatever other relief as the court may deem appropriate)
· Rule 54c: Default judgment cannot differ in kind from, or exceed in amount, what is demanded in the pleadings. Every other judgment should grant the relief to which the party is entitled, even if not plead. 
· Courts aren’t too liberal on this, so plaintiffs have an incentive to ask for everything in complaint.
· Some states won’t let you plead a specific number.
· Anheuser-Busch: Court overturned punitive damages award since plaintiff didn’t give sufficient notice of intent to seek punitive damages (not in pleadings or interrogatories, raised just one week prior to trial).
· Garcia: Sued Hilton for defamation for calling him a pimp
· Failed to allege publication but court says plaintiff clearly intended to allege it and defendant should understand the allegations so it’s okay.
· Rule 12e – motion for a more definitive statement
· Only when responsive pleading is allowed. Party must move for this before filing the responsive pleading, “so vague or ambiguous that the party cannot reasonably prepare a response.”
· Garcia grants it since vague, even though defendant clearly can tell what the allegation was. Does this despite denying 12b6 motion.
· Rule 12f – motion to strike
· Court can strike any insufficient defense or any redundant, immaterial, or scandalous matter. (Either on its own or upon motion by a party)
· Dad’s Rootbeer: “To strike material as scandalous it must be obviously false and unrelated to the subject matter of the action.”
· Garcia grants this since absolute privilege for statements made in Labor Dep’t hearing, so can’t be any liability for these.
· Twombly – heighted pleading under 8a2 for antitrust actions
· Factual allegations must be enough to raise the right to relief from merely speculative to actually plausible, requirement of enough facts to state a claim to relief that is plausible on face.
· Antitrust cases must have enough factual matter (taken as true) to suggest an agreement was made, eg. enough facts to raise the reasonable expectation discovery will reveal evidence of illegal agreement. 
· “Showing” in 8a2 means facts, Conley’s “no set of facts” shouldn’t be taken literally.
· Limits availability of pinhole discovery
· Discovery is expensive; don’t trust district judges to supervise discovery.
· Iqbal – Twombly standard applies to all civil actions
· To survive a motion to dismiss, a complaint must contain sufficient factual manner, accepted as true, to “state a claim to relief that is plausible on face.” (not a probability requirement, but sheer possibility/facts merely consistent with liability are insufficient)
· Test is context-specific.
· 12b6 motion is no long a pure law motion, now is a fact motion. 
· Still accept facts as true but court treats a lot of things as legal conclusions so doesn’t have to accept them as true. 
· Erickson (prisoner, pro se, challenged denial of medical treatment as violation of his constitutional rights). Supreme Court (between Twombly and Iqbal) said Rule 8a2 doesn’t require “specific facts,” it just must “give the defend fair notice of what the …claim is and the grounds on which it rests.” (quoting Conley).
· Johnson: 8a2 doesn’t require dismissal of complaint for imperfectly stating the legal theory (police sued gov’t, failed to include federal claim). 
· Distinguishes Twombly and Iqbal since those were factual issues, not issues of the underlying legal theory. 
· Court should give leave to amend when in the interest of justice. 
· Rule 9: Pleading Special Matters
· 9a1: Except when required to show jurisdiction, pleading need not allege capacity to sue or be sued, authority to sue or be sued in a representative capacity, legal existence of an association of persons that is made a party.
· 9a2: To raise those issues, party must do so by specific denial.
· 9b: Must state with particularity the circumstances constituting fraud or mistake
· But malice, intent, knowledge, and other conditions of a person’s mind may be pled generally. 
· Fraud is easy to allege and hard to disprove; hurts reputations; destabilizes transactions (recissions).
· Particularity generally means who, what, why, when, and where in pleading fraud. 
· Carey: 9b’s particularity requirement only requires “slightly more notice” than under Rule 8 alone. Just need circumstances sufficiently identified so defendants can answer adequately.
· Barber: Need more than vague allegations. This approach is more popular than Carey. Goal is to prevent discovery aimed at increasing settlement value of largely groundless claims.
· Private Securities Litigation Reform Act.
· Heightened pleading req. on claims brought by private investors under federal securities laws, controls instead of 9b there. 
· Complaints must specify every statement alleged to be misleading and provide reasons why
· Need facts giving rise to strong inference that defendant acted with required state of mind to be stated with particularity.
· No discovery till after motion to dismiss has been decided.
· Tellabs: strong inference of fraud must be at least as strong as any other inference you can draw from the complaint. 

· Do this looking at facts taken collectively

· 9c: Can allege generally that all conditions precedent have occurred/been performed. But when denying a condition precedent has occurred/been performed, must do so with particularity. 
· 9g: Special Damages: If an item of special damage is claimed, it must be specifically stated. 
· Ziervogel (plaintiff plead injuries to neck and spine, at trial evidence showed blood pressure was reason for the damages, court ordered new trial since blood pressure wasn’t in the pleadings)
· Special damages are not foreseeable (would the damages be “unusual” for the claim asserted), so have to plead them specifically. Blood pressure wasn’t a foreseeable consequence of the injury.
· Rule 10b: State claims or defenses in numbered paragraphs. 
· Rule 12b: How to present defenses, every defense to a claim for relief must be asserted in responsive pleading if one is required, but can assert these by motion (must make the motion before pleading if a responsive pleading is allowed)
· 1. Lack of SMJ
· 2. Lack of PJx
· 3. Improper Venue
· 4. Insufficient Process
· 5. Insufficient service of process
· 6. Failure to state a claim upon which relief can be granted
· 7. Failure to join a party under Rule 19
· 12c: Motion for judgment on the pleadings
· 12g: Can join any motions made under this rule, but only get one motion except for failure to state a claim, failure to join a party, and lack of SMJ
· 12h: Motions 2-5 are waived if either fail to make it in your motion or in your responsive pleading.
· Can raise 6/7 at trial or in pleading/12c motion. Can raise SMJ anytime.
· Rule 8b/c: THE ANSWER
· Generally get 21 days from date of service to serve the answer (60 days if timely waived service under 4d, 90 days if waived and defendant is outside US)
· 3 parts of the answer
· Respond to each every part of complaint: generally paragraph by para.
· Can admit, deny, or deny having knowledge or information sufficient to form a belief about the truth of the allegation (functions as a denial)
· Have to be honest, can be sanctioned if not. Duty of inquiry (is light) to search the public record and talk to relevant corporate officials. 
· If fail to deny any allegation (other than relating to the amount of damages), it’s admitted if a responsive pleading is required (otherwise considered denied)
· Affirmative defenses (optional) – Rule 8c is partial list
· Waived if you don’t raise it here
· Ingraham: Statutory limitation on damages is an affirmative defense, so failure to raise it timely constitutes a waiver.
· But court has discretion to effectively amend its pleadings and advance the defense. 
· Goal is to prevent “unfair surprise.” Plaintiff could have challenged the constitutionality of the statute or made greater effort to show damages not subject to the cap.
· Taylor: Statutory limitations on damages isn’t an affirmative defense, wasn’t waived by failure to raise it before judgment. 
· No prejudice to plaintiff here. 
· Day: District courts may (but not must) raise sua sponte the timeliness of a state prisoner’s habeas petition. But must give parties fair notice and opportunity to argue why limitations period shouldn’t lead to dismissal.
· Counterclaim/Crossclaim/3rd party defendant under Rule 14
· Defendant then had to meet normal pleading standards for plaintiffs (8a2/Twobley/Iqbal, Rule 9 for fraud/mistake)
· Defendants aren’t held to standards of Twombly/Iqbal except when acting as plaintiffs above (and courts are split as to whether they apply to affirmative defenses).
· 8b doesn’t say “showing” like 8a2.
· Rule 7a: Court can order reply to an answer. Within court’s discretion (mandatory when answer contains counterclaims). Pleadings also include answers to crossclaims and third party complaints. 
· Rule 84 – FORMS: “The forms in the Appendix suffice under these rules and illustrate the simplicity and brevity that these rules contemplate.”
· DISMISSAL – Rule 41
· a: Plaintiff may dismiss voluntarily, is without prejudice the first time. Second voluntary dismissal on the same claim is adjudication on the mertis.
· b: Involuntary dismissal. For failure of plaintiff to comply with rules/court order, this dismissal and any others (except for lack of jurisdiction/venue/failure to join a party under Rule 19) operate as adjudication on the merits.
· AMENDMENTS – Rule 15
· a1: Party can amend pleading once as a matter of course within 21 days of serving it or first of 21 days after responsive pleading/12b/12e/12f motion.
· a2: All other amendments require concsent from opposing party or court’s leave. Court should “freely give leave when justice so requires”
· Judges tend to grant this, but might deny for doing it repeatedly/wait too long/doing it to harass
· b: Amendments at trial. 
· 1. Based on objection at trial that evidence isn’t within the issues raised in pleadings. Courts should freely permit amendments when doing so will aid in presenting the merits and opposing party fails to show prejudice. 
· Reviewable only for abuse of discretion. Aquaslide
· Non-moving party has burden to show prejudice. Aquaslide (defendant admitted it was manufacturer of product in question and later moved to amend to deny this). 
· 2. If issue isn’t raised by the pleadings is tried by parties’ express or implied consent, it must be treated as if it had been pled. 
· c: Relation Back – Amendment relates back to date of original pleading (and so avoids statute of limitation issues) when (1b and 1c can raise RDA/REA problems)
· 1a: Law that provides the applicable statute of limitation allows relation back
· 1b: Amendment asserts a claim of defense out of the conduct/T&O set out or attempted to be set out in the original pleading. 
· 1c: Amendment changes the party or naming of the party against whom a claim is asserted if 15c1b is satisfied and if, within the 4m period for serving the summons and complaint, the party to be brought in by amendment:
· i. Received such notice of that action that it won’t be prejudiced by having to defend on the merits
· ii. Knew or should have known that the action would have been brought against it but for a mistake concerning the proper parties amendment. 
· Krupski (defendant named Costa Cruise, NA sales agent, as defendant instead of Costa Crociere, court allows relation back, Costa Crociere should’ve known it was a mistake)
· Granting relation back is mandatory if rules met
· d: Court may permit supplemental pleading setting any T&O/even that happened after the date of the pleading to be supplemented, even if original party is defective in stating a claim or defense.
· May be denied when the supplemental pleading introduces a “separate, distinct and new cause of action.” Neely
· Rule 11 – Signed Papers/SANCTIONS
· Verification only required in limited areas such as derivative actions.
· a. Every pleading, written motion and other paper must be signed by attorney/unrepresented party. No need for affidavit. 
· b. Presenting pleading/written motion/other paper to court certifies that to the “best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:
· 1. Not being presented for improper purposes (harass/delay/increase costs)
· 2. Claims are warranted by existing law or non-frivolous argument for extending/reversing existing law
· 3. Factual contentions have evidentiary support, or where identified, will likely have evidentiary support after further investigation/discovery
· 4. Denials of factual contentions are warranted on the evidence or where identified, reasonably based on belief or a lack of information. 
· c. Sanctions
· c2. Safe Harbor. Challenged paper can be withdrawn/corrected within 21 days of service of challenge. 
· District judges also have sanction authority under 1927 for unreasonably multiplying the proceedings and under their inherent equity power. 
· d. Rule 11 doesn’t apply to discovery.
· Hadges: “an attorney is entitled to rely on his or her client’s statements as to factual claims when those statements are objectively reasonable.”
· Rules require only “an inquiry reasonable under the circumstances” into whether the “factual claims have evidentiary support.”
· Reasonableness depends on how much time was available to the signer/whether he had to rely on client for underlying facts/whether he relied on forwarding counsel/another lawyer
· Rule 23.1 – DERIVATIVE ACTIONS
· a. Plaintiff must fairly and adequately represent interests of similarly situated shareholders and members. 
· b. Heavy pleading requirement. Must be “verified” and allege plaintiff was a member/shareholder at time of transaction complained of or that membership/share later devolved on it by operation of law. And that action isn’t a collusive one to confer jurisdiction. 
· And must state with particularity any effort by plaintiff to obtain the desired action from directors and reasons for not obtaining it or not making the effort.
· c. Derivative action may only be settled/voluntarily dismissed/dismissed/compromised with court’s approval. Notice must be given to absent members/shareholders.
· Surowitz: Plaintiff need not understand the substance of the suit. Verification can be done by attorney even if plaintiff doesn’t understand the intricacies. 
· Wasn’t collusion/trickery/frivolous strike suit. 
· Extended beyond derivative context to say no intelligence test for getting into court. 
TRANSACTION & OCCURRENCE 
· Transaction is a word of “flexible meaning” can include a series of many occurrences based on their logical relationship, not immediateness of connection. Moore.
· Most widely accepted test of if the counterclaim is compulsory is whether it has such a logical relationship to the original claim that separate trials on each would involve substantial duplication of time and effort. See Xerox.
· Other tests:
· Are the issues of fact and law raised by the claim largely the same
· Will substantially the same evidence support or refute plaintiff’s claim as well as defendant’s counterclaim. 
· Rules 13 and 14 should be construed liberally, including T&O. Alexander
Rule 17 – Real Party in Interest
· In general action must be prosecuted in the name of the real party in interest.
· Ellis Canning. Insured (after being paid full amount of the loss) is not legally entitled to maintain an action for the insurer to recover damages from allegedly negligent defendant. Insurer, not insured, is the real party in interest where loss has been fully paid and right to recover is vested wholly in the insurer. 
Rule 18 – JOINDER OF CLAIMS
· a. May (permissive, not compulsory ) join ALL of your claims against an opposing party. Nothing more to say beyond that one sentence, don’t need T&O.
· Might separate claims at trial under Rule 42b (for convenience/avoid prejudice/expedite and economize)
· Only restriction on claims that may be joined is jurisdictional limits.
Rule 19 – REQUIRED JOINDER OF PARTIES
· a1. Party subject to service of process (and thus have PJx) and whose joined won’t kill SMJ must be joined if (thus any Rule 19 question involves PJx/SMJ)
· a. court can’t accord complete relief among existing parties without them
· Eg. want specific performance of contract involving 5 suppliers
· b. or that person claims an interest relating to the subject of the action and disposing of the action without them may:
· i. impair or impede his ability to protect the interest
· Eg. Court giving away a property to 3 alleged owners, fourth party has a tenancy or security interest in it
· ii. Leaving an existing party subject to substantial risk of multiple/inconsistent obligations
· a3: If joined party objects to venue and joinder would make venue improper, must dismiss that party.
· Rule 12b7 motion to dismiss for failure to join a required party
· Federal courts have said they will take a 3rd party claim even if state courthouse across the street wouldn’t (eg. if state law says defendant has no claim in tort against a joint defendant until they have been adjudged negligent and paid more than their share of damages)
· If absent party is necessary court can proceed without them if they can’t be joined, if absent party is indispensible then case must be dismissed without that party
· Rule 19b: Test is “in equity and good conscience.” Factors include
· 1. Extent to which prejudice might occur to absent or existing parties
· 2. Extent to which that can be lessened through
· Protective provisions/shaping relief/other measures
· 3. Whether judgment without that party would be adequate
· 4. Whether plaintiff would have adequate remedy if action were dismissed for nonjoinder.

Rule 20 – PERMISSIVE JOINED OF PARTIES

· Two part test to join as plaintiffs/defendants (need both)
· Same T&O or series of T&O

· Common Question of Law or Fact

· What can you say on exams? “Injuries stem from one collision, so same T&O. Central issue is which driver was negligent so have common question. Therefore joinder is proper
· Rule 42a: If actions before the court inolve a common question of law or fact, the court may issue consolidations or join for hearing/trial.
Rule 13 – COUNTERCLAIMS AND CROSSCLAIMS

· 13a: Compulsory counterclaims – must state a counterclaim (that you have at time of service) if
· Arises out of the same T&O (not series of T&O like rule 20) as the subject matter of the opposing party’s claim
· And doesn’t require adding another party over whom court can’t acquire juris.
· Unless claim is subject of another pending action or opposing party sued by attachment or other process that did establish PJx over the pleader and pleader does not assert any counterclaim under this rule
· Consequence of failing to assert compulsory counterclaim is that its waived (can’t bring later in a federal court)
· Courts are liberal in defining T&O for compulsory counterclaim purposes
· Eg. The car crash, battery, and defamation probably all same T&O
· Court needs SMJ over counterclaims so have to think about supp. Juris.
· Defendant has to assert any claims arising out of the same T&O as P’s claim
· In effect, plaintiff must assert any claims it has against defendant as well. 
· Due to preclusion (get only one bite at that transaction) and if defendant files a 13a, then plaintiff has to file any 13a counterclaims they have too. 
· T&O isn’t exactly the same as case and controversy in 1367, but similar
· 13b: Permissive Counterclaim (counterclaim is claim across the v.)
· Any claim against the opposing party that is not compulsory may be stated.
· Circuit split on if permissive counter claims (13b) need their own independent basis of jurisdiction. Inglesias says yes. Jones says no (just needs to be a logical relationship between the counterclaim and the main claim).

· Other side then has to fire any 13a’s they have from same T&O as the 13b.
· Decision to allow omitted counterclaim after statute of limitations lapsed governed by Rule 15 including relation back. 
· 13e: Counterclaim acquired after pleading.
· Court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading. 
· So defendants have broader right to file counterclaims than plaintiffs.
· 13g: Crossclaims (claim on same side of the v.)
· Always permissive. Must arise out of same T&O as the original action or counterclaim, or must relate to any property that is subject matter of orig. action.
· Also triggers 13a claims. 
· Have supplemental juris. for cross claims without regards to diversity (same side of v., just need diversity across the v.) and amount in controversy. 
· Failure to raise crossclaim generally doesn’t bar raising it in a future suit.
· 13g does not allow a plaintiff to state as a crossclaim against a co-plaintiff a claim arising out of the T&O which is also the subject matter of their common complaint against the defendant. Danner. (Driver and passenger sued driver of second car for collision, passenger-plaintiff can’t bring crossclaim for her injuries against driver-plaintiff)
· 13h: Rule 19/20 govern addition of a person as a party to a counterclaim or crossclaim
· 13i: If separate trials under 42b, court may enter separate judgments on counterclaims and crossclaims even if opposing party’s claims were dismissed or resolved.

Rule 14 – THIRD PARTY PRACTICE

· Always need PJx over parties brought in via Rule 14. 
· 14a1: Defendant may bring in a third party defendant by serving summons and complaint on a non party who is or may be liable to it for all or part of the claim against it. Must get court’s leave IFF it files the third-party complaint more than 14 days after serving its original answer.

· 14a2: Third-party defendant 

· must assert 

· any defenses it has under rule 12, 

· any counterclaims under 13a, 

· may assert 

· 13b/13g claims

· against the plaintiff any defense it has, 

· against the plaintiff any claim arising out of the same T&O as the plaintiff’s claim as the third party plaintiff.

· 14a3: Plaintiff may assert against third party defendant any claim from same T&O as plaintiff’s claim against third party plaintiff. Third-party defendant must then 12/13a and may 13b/13g. 

· But beware Kroger/1367b. No supp. Jurisdiction over this claim unless 3rd-party D fires first (only in diversity case)

· 14a5: Third party defendant can bring in a party under this rule too. 

· Factors to determine in whether to grant leave to implead a 3rd party defendant. Kohls.
· Whether mover deliberately delayed or was derelict in filing

· Whether impleading would unduly delay or complicate the trial

· Whether impleading would prejudice the 3rd party defendant

· Whether the third party complaint states a claim upon which relief can be granted
Rule 21 – Misjoinder is not a ground for dismissing an action. On motion or on its own, court may at any time, on just terms, add or drop a party, or sever any claim against a party.
Rule 22 – INTERPLEADER

· Allows a party who might be exposed to multiple claims to settle the controversy in one proceeding. 
· Two forms of interpleader

· Statutory – relaxed venue/PJx/service reqs. 

· 1335: Need minimal diversity between two claimants (Tashire, exception to Strawbridge) and $500 or more amount in controversy

· 1397: Venue can be laid in any judicial district where a claimant resides

· 2361: Allows nationwide service of process in order to reach claimants

· And Rule 22

· Merely a procedural device that doesn’t grant SMJ

· Interpleader rule actions need federal question or diversity juris, regular venue and service rules apply

· Strict interpleader (plaintiff is disinterested stakeholder), action in the nature of interpleader (plaintiff is a claimant themselves, eg. if they disprove liability they get some of bond back). Rule 22 and Statute treat them the same. 

· Several claims against the same fund is an appropriate situation for interpleader where aggregate demand exceed insurer’s contractual obligation to pay. Pan American Fire. Claimants are adverse since in the interest of each to defeat others claims and counts as exposure to multiple liability.

· 2361: Can enjoin federal and state suits (under 1335) within the confines of the interpleader proceeding

Rule 24 – INTERVENTION

· 24a: Mandatory (when timely) court must permit intervention where party 

· is given an unconditional right to intervene by fed. Statute

· or claims an interest relating to the property or transaction that is the subject of the action and disposing of the action may as a practical matter impair the movant’s ability to protect its interest, unless existing parties adequately represent that interest. 

· 24b: Permissive intervention, courts may permit anyone to intervene 

· Who is given a conditional right to intervene by federal statute

· Has a claim or defense that shares with the main action a common question of law or fact

· Court has complete discretion under 24b

CLASS ACTIONS

· 1332(d) – Class Action Fairness Act (CAFA)

· (d)(2) District courts have original jurisdiction if
· Amount in controversy exceeds $5m, exclusive of interest and costs and
· (Can add claims of individual class members to determine whether amount in controversy exceeds $5m, (d)(6)
· There is minimal diversity (exception to Strawbridge)
· AND the class must have at least 100 proposed plaintiffs (d)(5)(B)
· AND the primary defendants cannot be States, State officials, or other gov’t entities against whom the district court may be foreclosed from ordering relief. (d)(5)(A)
· (d)(3/4) don’t apply if the 100 people/state defendants rule is broken, then outside CAFA.
· (d)(3) District court may decline jurisdiction if more than 1/3 but less than 2/3rds of members of plaintiff classes and primary defendants are citizens of the state in which the action was originally filed.
· 6 factor test – (this is a balancing test, don’t have to satisfy all. Sorrentino)
· Whether claims involve matters of national/interstate interest
· Whether claims will be governed by laws of state of original filing or another state
· Whether the class action has been pleaded in a manner that seeks to avoid federal jurisdiction
· Whether the action was brought in a forum with a district nexus  with the class members, the alleged harm, or the defendants
· Whether the number of plaintiffs from the original state is substantially larger than the number from any other state, and the citizenship of the other members is disturbed among many states
· Whether in the 3-year period before filing, 1 ore more class actions seeking the same or similar claims on behalf of the same or similar persons has been filed
· (d)(4) District court  shall decline jurisdiction over a class action in which
· more than 2/3rds of plaintiffs are citizens of the state of original filing and at least 1 significant defendant (in terms of relief sought or alleged conduct) is from that state and principal injuries were incurred in that state and no other class action has been filed in the preceding 3 year period asserting the same or similar factual allegations against any of the defendants on behalf of the same or other persons
· OR 2/3rds or more of the plaintiffs, and the primary defendants, are citizens of the state of original filing
· (d)(7) Citizenship of proposed plaintiff class members determined at time of filing, or date of service of a paper that indicates existence of federal juris.

· (d)(8): (d)(2) doesn’t apply to class actions solely involving certain securities claims/internal affairs of a business
· (d)(10): For CAFA/1453, unincorporated association deemed to be a citizen of principal place of business and the State under whose laws it is organized

· (d)(11): For CAFA/1453, mass action shall be deemed to be a class action removeable under paragraphs 2-10 if it otherwise meets those provision
· Mass action: any civil action in which monetary relief claims of 100 or more persons are proposed to be tried jointly on the ground that they involve common questions of law or fact, except that jurisdiction shall only exist over those plaintiffs whose claims satisfy the amount in controversy requirement from 1332a.

· Mass actions excludes cases where:

· All claims arise from an event in the state of filing and that allegedly resulted in injuries in that state/adjacent states. 

· Cases where claims are joined by defendants motioned

· Claims are asserted on behalf of the general public

· Claims consolidated solely for pretrial purposes

· Mass actions removed to federal court cannot be transferred under 1407 unless majority of plaintiffs consent

· Doesn’t apply to cases under Rule 23

· 1453 removal of class actions
· 1446c1’s 1 year limitation doesn’t apply. 

· Can be removed without regard to whether any defendant is a citizen of the state in which the action is brought

· Any defendant can remove, don’t need consent of all defendants

· 1453c: Can appeal motion granting or denying remand of a class action back to the state court. (Need to do within 10 days of the order)

· Some circuits require defendant prove “to a legal certainty” that the amount in controversy requirement is satisfied. Lowdermilk. 

· Others require defendants show this a preponderance of evidence. Frederick.
· Named plaintiff signing a binding stipulation limiting damages sought to under $5 does not prevent removal under CAFA. Knowles. 
· Class action notes
· Supplemental jurisdiction may be exercised provided complete diversity is satisfied and at least one claim meets the amount in controversy req. Allapattah.
· Rule 23 isn’t on the list of exceptions in 1367b. 

· Federal courts sitting in diversity must apply Rule 23 even when state procedural rules would restrict the use of class actions in federal court. Shady Grove
· Contractual waiver via arbitration clause is enforceable. Concepcion. 
· Mandatory arbitration plus contractual waiver of right to arbitrate on class basis is enforceable even if it would be uneconomical to arbitrate individually. Italian Colors.

· Classwide relief barred in certain immigration cases.

· Separate rules for securities class actions, certain state law securities claims are preempted.

· Personal jurisdiction in class actions is no different than personal jurisdiction in regular cases. 
· Don’t need personal jurisdiction over absent plaintiffs. Shucks
· Unclear for class of defendants?

· Private securities litigation reform act (pg 772), requires court appoint a lead plaintiff in securities class actions, presumption is in favor of party with largest financial state in the class relief sought. 

· In non-CAFA cases, citizenship should be based on named parties only. Ben-hur.

· In non-CAFA cases, can’t aggregate separate and distinct claims to meet amount in controversy requirement, can only aggregate where plaintiffs have a common or undivided interest. Synder.

· But note only need one plaintiff to meet amount in controversy requirement under Allapattah. 

· RULE 23
· (a) Prerequisites: A class action can be brought if
· Need a class. Definition must "be precise, objective, and presently ascertainable," and "not depend on subjective criteria or the merits of the case or require extensive factual inquiry to determine who is a class member. In re Copper Antitrust litigation.
· Class representative must be a member
· (1) Numerosity. Joinder of all members must be impracticable. <40 usually enough, <22 usually not enough, in between look at geographic dispersion of absentees and size of claims

· (2) Must be questions of law or fact common to the class
· Key question is whether “differences in the factual background of each claim will affect the outcome of the legal issue.” Califano.
· Commonality requires class members have “suffered the same injury.” Falcon.
· Dukes
· Proposed class of all female employees of walmart, 1.5 million people, different stores/supervisors allegedly discriminated against them.

· Managers all had discretion, means there can’t be a classwide policy of discrimination

· Common contention must be capable of classwide resolution: “determination of its truth or falsity will resolve an issue that is central to the validity of each one of the claims in one stroke.”

· Even a single common question will do suffice for 23a2’s commonality requirement. 

· What matters to class certification is not common questions but rather the capacity of a class wide proceeding to generate common answers apt to drive the resolution of the litigation. Dissimilarities within the proposed class are what have the potential to impede the generation of common answers. (Dukes, quoting Nagareda).
·  (3) The claims or defenses of the representative parties are typical of the claims or defenses of the class and
· Looks to whether “each class member’s claim arises from the same course of events, and each class member makes similar legal arguments to provide the defendant’s liability” Giuliani.

· (4) The representative parties will fairly and adequately protect the interests of the class. 

· Purpose is to “uncover conflicts of interest between the named parties and the class they seek to represent.” Amchem.
· Asbestos case, those currently injured want large immediate payments, while those who were exposed and may get sick later want an ample fund for future claims.

· Adequacy requirement not met.

· Judgment doesn’t apply to class members who weren’t adequately represented. Hansberry (earlier judgment challenged by collateral attack) 

· (b) Types of class actions, must meet one of these and (a)

· (1) Anti Prejudice Class Actions. Separate litigation would create a risk of

· (a) (Prejudice to non-class party) Inconsistent adjudications that would create incompatible standards of conduct for the party opposing the class

· EG. voting rights dispute involving eligibility for registration, if individual suits with different results, election board wouldn’t know whether to register those similarly situated who didn’t sue.

· (b) (Prejudice to members of the class) Adjudication for individual class members would be dispositive of the interest of members not party to that adjudication (eg. limited common fund and only those who come first get $)
· See Ortiz
· (2) Equitable Class Actions. 

· Party opposing the class acted/refused to act on grounds that apply generally to the class, so injunctive/declaratory relief is appropriate for the whole class.

· Eg. Civil rights and environmental context, need injunctions to operate across the board

· Doesn’t apply to cases in which the appropriate final relief relates exclusively or predominately to money damages.

· Claims for individualized relief do not fall under b2. Dukes (backpay would be individualized, so not b2)

· Doesn’t allow certification when each individual class member would be entitled to either different injunction or declaratory relief, or when each class member would be entitled to individualized monetary damages. Dukes. 

· (3) Damages Class Actions. Court finds questions of law or fact common to class members predominate over any questions affecting only individual members, and a class action is superior to other available methods for fairly and efficiently adjudicating the controversy. Factors:

· Class members’ interest in individually controlling prosecution or defense of separate actions

· Extend and nature of any litigation concerning the controversy already begun by or against class members

· Desirability or undesirability of concentrating the litigation of claims in the particular forum

· Likely difficulties of managing a class action

· Includes size of class, number of class members who seek to intervene, practicability of providing mandatory notice under 23c2. 

· Hybrid b2/b3 class actions:

· Allison. (b)(2) class can include monetary relief that is “incidental to requested injunctive or declaratory relief.”

· These are “damages that flow directly from liability to the class as a whole on the claims forming the basis of injunctive or declaratory relief.”

· (c)(2): Notice
· Costs of providing notice must be borne by the party seeking class treatment. Eisen. 

· If that class wins, costs of sending notice can be subtracted from the common fund. 

· Can’t shift major cost of notice to defendant by requesting a list of class members in discovery, but can requires certain business records that may aid in preparing the class mailing list. Oppenheimer Fund.
· For (b)(1) and (b)(2) cases, the court may direct appropriate notice.

· For (b)(3) cases, the court must direct to class members “the best notice that is practicable under the circumstances” including individual notice to all members who can be identified through reasonable effort. Requirements of notice for (b)(3) classes:

· Nature of action; definition of class; class claims/issues/defenses

· Class member may enter an appearance through an attorney if desired

· Right to opt out
· No opt out for (b)(1)/(b)(2) classes

· Time and manner of requesting exclusions

· Binding effect of a class judgment on members

· Shutts: State can exercise jurisdiction over absent class-action plaintiffs even without personal jurisdiction over them IF (applies only to claims wholly or predominately for money judgments, not to those seeking equitable relief or defendant classes)

· Provide the best practicable notice, reasonably calculated under all the circumstances to apprise parties of the action and their right to present objections

· Notice must:

· Describe action and the plaintiff’s rights

· Provide a right to opt out
· And named plaintiff must at all times adequately represent interests of absent class members

· (These rules apply to state and federal class actions)

· First class mail was sufficient notice (those to which it was undeliverable were automatically excluded)
· Class Counsel Rule 23g
· Interlocutory appeals from certification orders – Rule 23f
· Court of appeals may permit an appeal from an order granting or denying certification if petition for permission to appeal is filed within 14 days after the order is issued. Doesn’t stay proceedings unless so ordered by district/appellate court.

· Mowbray: Interlocutory appeal should be granted if

· Denial of class statute effectively ends the case (individual claims not large enough to justify costs of litigation)

· Grant of class statutes raises states so high that defendant likely will feel irresistible pressure to settle

· Appeal will lead to clarification of fundamental issue of law

· But other circuits are more restrictive.

· Pretrial/trial proceedings, Rule 23d
· Four main ways to individualize damages

· Single trial to determine liability and damages, then court determines how to distribute the award among individual members

· Bifurcated trial. First one is liability only, second one is damages (either general or highly individualized)

· Sampling – judge selects individual cases at random to adjudicate, those cases receive their actual awards, rest receive statistically determined sum. Dukes disapproved a variation of this, saying it deprives defendant of its right do employ statutory defenses to defeat individual claims

· Fluid class recovery (used when costs of identifying and distributing award exceed the award due each class member, or amount that can be distributed to class members does not exhaust the amount of the defendant’s as determined at trial)

· This class award used to provide a general benefit to class members spread evenly rather than individual compensation.

· Eg. Daar (taxi company overcharged, impossible to identify everyone overcharged so court ordered defendant to lower prices to all riders for a certain period)

· Shaw (settlement agreement said if claims from class doesn’t deplete fund, rest go to charity (to buy Toshiba laptops), none goes back to Toshiba)

· Settlement – Rule 23e
· Settlements, Voluntary dismissal, and compromise can only be done with courts approval. 

· Settlement/voluntary dismissal/compromise requirements

· Reasonable notice to all who would be bound

· If it would bind class members, court must have hearing and find it is fair reasonable and adequate

· Parties seeking approval must disclose and agreements made in connection with the proposal

· If it was previously certified under (b)(3), court may refuse to approve settlement unless it affords a new opportunity to request exclusion to those who didn’t opt out earlier

· Any class member may object, objection can only be withdrawn with court’s approval

· Don’t need unanimous approval

· Amchem: Settlement-only class certifications still require looking at 23a and 23b, not just the fairness inquiry in 23e. 

· In Amchem, there were “disparate questions” compounded by differences in the state law governing class member’s claims. 

· So commonality test wasn’t met. 

· But commonality test can be met for settlement only classes, even in mass tort cases.

· Ortiz: 

· (b)(1)(B) settlement class, class and company agreed there was a “limited fund.” Supreme Court reversed certification, finding that there was no independent valuation of the limit of the insurance assets that were going into the fund.

· Also the settlement would exclude a large number of potential claimants (such as those with pending lawsuits).

· Class divided between holders of present and future claims requires division into homogenous subclasses under Rule 23c5. Based on Amchem.
· Attorney’s Fees 23h
· Choice of Law
· Shutts:
· Applying Kansas law to each contract was unconstitutional.

· Forum state must have a “significant contact or significant aggregation of contacts” to the claims asserted by each member of the plaintiff class, contacts “creating state interests” in order to ensure that the choice of Kansas law is not arbitrary or unfair.

· In Castano, differences in state law were a ground for decertification of the class.
· Class Action Preclusion
· Cooper
· Judgment in a properly entertained class action is binding on class members in any subsequent litigation. Regardless of if the class action judgment was for plaintiffs or defendants, it extinguishes the claim. 

· Applies for any issue actually litigated and determined if determination was essential to that judgment. 

· In this case, the class action determined that there was no pattern of practice of discrimination in a certain time period, so can’t relitigate (either in class action or individual case) that question during the relevant time period.

· But that judgment isn’t dispositive of the individual claims in this subsequent case. Those claims can proceed. 





Comparative Civil Procedure Guest Lecture (Printouts on NYU classes)
In American system, the appeal is generally one on issues of law, not fact.

 

European system has one set of courts of first instance unlike American which has federal and state courts of first instance.

On appeal, the courts take new evidence and don't remand it for retrial but rather reach a final decision. 

 

In England, the appeal is generally on law only, not facts.

 

If decision of a lower court infringes on a constitutional or human right, then can appeal to the National Constitutional Court (only exists in some countries)

 

European Court of Justice (in Luxembourg)

Citizens have no right to appeal to this court, national court must refer the case to that court to have unresolved issues of European law resolved

But the national courts don't have to do this.

 

There are a few special European Courts of first interest

Eg. For Antitrust

 

European Court of Human Rights

Not a court of the EU, but rather established by signatories of a European human rights treaty (All EU countries plus Russia, and some others)

This court has a tendency to take a very broad view of human rights. 

 

What is relationship between the National Constitutional Courts and the European Court of Justice/European Court of Human Rights?

Germany rejects the idea that those courts can overrule its National Constitutional Court.

 

Structure of Civil Procedure

Italian Canonical Model (France, Italy, South America)

Fact pleading, plaintiff must assert all facts necessary for their own legal theory (much beyond just presenting a prima facie case), also need means of evidence

Judge is not allowed to take evidence on facts not asserted by the party

Judge takes evidence, then have a final hearing before a panel without taking of evidence

Trial Model (US , Canada, Australia)

Main Hearing Model (Modern England, Germany, Spain)

Fact pleading in between Italian and Trial models

 

Transnational Civil Procedure

Used the main hearing model as a basis

Active judge who tries to keep proceedings moving quickly

Court determines facts and law, but up to parties to assert the facts and offer evidence

FACTS:


A has a jurisdictionally sufficient diversity claim against B and C has a jurisdictionally insufficient claim against B. C joins as a plaintiff under 20(a)(1). B has a jurisdictionally insufficient 13(b) counter claim against A.





JURISDICTION?


A v. B – Yes, the claim is jurisdictionally sufficient





C v. B – Yes, although C’s claim against B is jurisdictionally insufficient and destroys diversity, it is still not prohibited under §1367(b) because this is not a “claim by plaintiffs made against parties joined under Rules 14, 19, 20, or 24, or seeking to be joined as a plaintiff under Rule 19, or seeking to intervene as plaintiff under Rule 24.” This is the case of a Plaintiff, not Defendant, being joined under rule 20.





B v. A – Maybe, A 13(b) counter claim is a permissive counter claim which may not be “so related to the transaction or operations” of for supplemental jurisdiction to be asserted. In the text book there is a circuit split on this matter. Iglesias v. Mutual Life Insurance Co of New York (1st Cir. 1998) held permissive counterclaims need their own jurisdictional basis. Jones v. Ford Motor Credit Co. (2nd Cir. 2004) held there was no need for an independent basis of jurisdiction and that §1367(a) was satisfied, HOWEVER, the court remanded the case with the guidance that the lower court could dismiss under §1367(c) if it so saw fit.
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FACTS:


A has two diversity claims against B, one had sufficient jurisdiction, one does not. B has a compulsory counterclaim against A that is in and of itself jurisdictionally insufficient.





JURISDICTION?


Yes, under §1367(a) there is grounds for supplemental jurisdiction for both claims. However, because this is a diversity case and the second claim and counter claim are jurisdictionally insufficient, you must apply §1367(b) to make sure that the claims aren’t on the “canonically banned list”
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13(g) – Cross claim
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JURISDICTION?


A v. B – Yes, jurisdictionally sufficient


A v. C – Yes, jurisdictionally sufficient


A v. D – No, plaintiff in the definition of §1367(b) means the original plaintiff(s). Here D is part of C’s cross claim against B, so if A sued D it would be a claim under Rule 14(a)(3) Plaintiff’s Claims Against a Third-Party Defendant. Since 1367(b) canonically bans a “claim by plaintiffs made against parties joined under Rules 14, 19, 20, or 24, or seeking to be joined as a plaintiff under Rule 19, or seeking to intervene as plaintiff under Rule 24,” there is no supplemental jurisdiction over this claim.


A v. E – Yes, because E brought a claim against A first under Rule 14(a)(2)(C or D) Third-Party Defendant’s Claims and Defenses, A’s counter claim is an ancillary claim brought under Rule 13(a). Therefore jurisdiction is upheld as Rule 13 isn’t on the canonically banned list. (Caveat, there could be some ambiguity because this is a claim (counterclaim) by a plaintiff against a party added under rule 14 (the plaintiff didn’t add him but he was added under 14!) – The counter argument is that it’s a compulsory counterclaim and HAS to be made now)


A v. F – No, F was added to the melee by C under Rule 14(a)(1) and this was okay because C was not a plaintiff, but rather a defendant. However, if A attempt to claim against F (before F claims against A) then this would be a claim under Rule 14(a)(3) Plaintiff’s Claims Against a Third-Party Defendant. Since 1367(b) canonically bans a “claim by plaintiffs made against parties joined under Rules 14, 19, 20, or 24, or seeking to be joined as a plaintiff under Rule 19, or seeking to intervene as plaintiff under Rule 24,” there is no supplemental jurisdiction over this claim.


B v. C – Yes, this is a cross claim (adds a “v.” doesn’t cross it) permissible under 13(g). Cross claims are ancillary claims and Rule 13 is not on the canonically banned list, therefore supplemental jurisdiction is properly asserted.


B v. E – Yes, Rule 14(a)(1) When a defending party may bring in a third party permits this claim to be made and because B is a defendant, and not a plaintiff, §1367(b) does not prohibit the claim for want of diversity as it only concerns itself with parties added under rule 14 “over claims by plaintiffs.” (here this is over a claim by a defendant)


C v. B – Yes, this is a cross claim (adds a “v.” doesn’t cross it) permissible under 13(g). Cross claims are ancillary claims and Rule 13 is not on the canonically banned list, therefore supplemental jurisdiction is properly asserted.


C v. D – Yes, D is an additional party in C’s cross claim against B. Rule 13(g) says joinder of additional parties for counter or cross claims is governed by Rules 19 and 20. Therefore the addition of D is a joinder under 20(a)(2)(A) as a defendant. Since the cross claim is arising out of the defendant’s (Cross-claim plaintiff’s) claim, §1367(b) allows jurisdiction.


C v. F – Yes, Rule 14(a)(1) When a defending party may bring in a third party permits this claim to be made and because B is a defendant, and not a plaintiff, §1367(b) does not prohibit the claim for want of diversity as it only concerns itself with parties added under rule 14 “over claims by plaintiffs.” (here this is over a claim by a defendant)


E v. A – Yes, E was brought in as a 3rd party defendant. Under §14(a)(2)(D) E may assert against the plaintiff any claim arising out of the same “T&O.” However doing so will open E up to a counterclaim from A.


F v. G – yes, the 3rd party defendant may proceed in any claim against a non-party who may be fully or in part liable to her. She is claiming as a 3rd party defendant, not plaintiff so §1367(b) doesn’t apply.


H v. C – The intervener cannot sustain his action under supplemental jurisdiction. §1367(b) bans persons “seeking to intervene as plaintiffs under Rule 24…, when exercising supplemental jurisdiction would be inconsistent with….§1332.”








