Hershkoff | Fall 2015 (Grade A)

Personal Jx: The power of the court to enter judgment against a particular (
· Approach: must be authorized by statute & consistent w/ due process clause 
· In personam: power to enter a judgment that imposes a personal obligation on an individual, based on individual’s relation to the forum
· In rem: power to enter a judgment concerning rights to property, based on presence of property in the forum
· Quasi in rem I: Declare ownership against individuals
· Quasi in rem II: Bring lawsuit up to value of property
Statutory – State statute (state court) or FRCP 4(k) (for federal court) (Look for holes in the specific statute being cited)

· State statute: constitutional max vs. enumerated acts (e.g. “Unauthorized Insurer’s Process Act” in McGee)
· FRCP 4(k)

· (1)(a): piggy-back on state long-arm statute (e.g. Burger King)

· Constitutional max or enumerated acts?

· 14th amendment, state contacts, minimum contacts then 5-factor reasonableness test

· (1)(c): use federal long-arm statute (federal court) and federal claim
· 5th amendment, nationwide contacts, If min. contacts… OPEN Q: reasonableness test?
· If no federal long-arm ( 4(k)(1)(a) and 14th amendment

· (2): ( not subject to jx in any state court jx (i.e. foreign () (catch-all for when neither (1)(a) nor (1)(c) applies)

· must have federal substantive statute/claim must arise under federal law

· 5th amendment, nationwide contacts, If min. contacts…OPEN Q: reasonableness test?
Constitutional – Is jx consistent with the due process clause - 5th (federal) or 14th amend. (state)?

· If not, it doesn’t deserve full faith & credit of other states (Article 4 Section 1)
· Traditional Bases:
· Presence: Pennoyer (territorial theory, state sovereignty, 14th amend. incorporates territoriality) , Grace, 
· Even Transient Presence: Burnham (SCALIA says no Int’l Shoe constitutional test necessary for presence)
· (But… BRENNAN concurrence in Burnam: must apply Int’l. Shoe test even to traditional basis after Shaffer!)
· Open Q: Are traditional bases of jx also subject to Int’l. Shoe test after Shaffer?
· Domicile: Milliken (( was hiding, but citizen, so jx ok, state sovereignty, “domiciliary principle”)
· Consent by Registration: Kane (registration, inherently dangerous activity), Hess (implied registration)
· But…Ratcliff v. Cooper Laboratories, Inc.: 4th Circ. held mere registration not sufficient to establish general jx, but circuit = divided
· Open Q: Would a corp.’s consent to General jx be evaluated for reasonableness?
· Consent by Appearance: (Insurance Corp. of Ireland) (contested jx, but didn't comply w/ discovery, so consent implied through FRCP 37)
· Ouster/Forum-Selection (consent by contract): Bremen, Carnival Cruise
· Ouster clause “should be enforced unless enforcement shown by resisting party to be “unreasonable” under the circumstances”; “freely negotiated” = important factor (Bremen)
· Even if not “freely negotiated” can be “reasonable,” but must be examined for “fundamental fairness” (Carnival) (Prof. H does NOT like this ruling cuz of the asymmetrical bargaining power)
· Non-traditional basis: Minimum Contacts Int’l Shoe
· Specific jx – We look to the quality and quantity of contacts out of which the action arise!
· Step 1: Minimum contacts: Int’l Shoe (J. STONE) – min. contacts so that jx not “offend traditional notions of fair play & substantial justice”; left many terms undefined! (J. BLACK’s concurrence = states’ rights!)
· Note: Ashahi court invalidated based on reasonable w/o 1st clearly analyzing min. contacts (this is exceptional, however)
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Cause of action DOES arise from D’s contacts 

(e.g. McGee (state has “manifest interest”), Burger King)

But…Nicastro BREYER concurence: “single isolated sale insufficient”)
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“…activities that “give rise to the liabilities sued on” even w/o consent to be sued or authorization to an agent for in-state service” (Int’l. Shoe)

	Single or isolated   NO JX
Cause of action DOES NOT arise from D’s contacts

(e.g. Hanson)
	(GENERAL JX) Continuous & so substantial [image: image3.png]



Cause of action DOES NOT arise from D’s contacts

· Only if “essentially at home” (Goodyear)

· State of incorporation / PPB (e.g. Perkins)


· “Single/isolated contact” (contract-PLUS): Burger King
· pattern of negotiations

· knowingly entering into long-term relationship

· fees paid to FL

· contract allowing FL law to govern the dispute

·  “Effects” in the forum (intentional torts): (Calder v. Jones – effects in the forum)
· But…can’t be based on “indirect effects”, state must be “focal point” of effects (Walden v. Fiore)
· “Mere Foreseeability”: “Stream of Commerce” Theory: profit and knowledge can be enough, if party targeting the entire nation! Inquiry should focus on reasonableness & fairness (BRENNAN concurrence in Asahi)
· Steven’s concurrence likewise found minimum contacts in Asahi through quality and quantity of (’s contacts
· Applied by 5th Circuit in Ainsworth v. Moffett (( sold 200,000 forklifts to forum state, contrast w/ Nicastro (1 machine)
· But… “targeting the entire US market should be enough!”; shouldn’t be able to evade jx (GINSBERG dissent in Nicastro)
· “Purposeful availment” of the forum,  not just “unilateral activity” by (: bright-line rule from Hanson
· Can be created by contract (Burger King)
· Foreseeability NOT ENOUGH: (Worldwide Volkswagen, Nicastro)
· Must arise from “efforts to serve, directly or indirectly, the market for its product in other states”
· Foreseeability +: “purposefully directed” toward forum state; requires more than mere knowledge product might end up in state; need additional conduct (e.g. advertising, distribution system, etc.) to prove intent to serve the market; stream of commerce = insufficient! (O’CONNOR plurality in Asahi)
· Sovereignty: (Kennedy plurality in Nicastro) sovereignty, not reasonableness and fairness, is the basis for adjudicative power; the exercise of power over a non-resident is constitutional only when defendant has submitted to the power of the sovereign for its own benefit; (a different variant of “foreseeability+” and “purposeful availment”)
· Reasonableness: 5 Factor Test from World-Wide
· Can examine reasonableness w/o minimum contacts (Asahi)
· N.B. – SCALIA dissent in Asahi: Minimum contacts analysis is a “threshold issue”, so don’t continue if unmet!
· N.B. – BRENNAN’s dissent in Worldwide VW: It should be a “singular, triangulated test” based on “traditional notions of fair play & substantial justice” and “totality of circumstances”; and can overcome lack of minimum contacts
· 5 Factors

· Inconvenience to ( (particularly foreign (s, e.g. O’Connor conc. Asahi, don’t know legal system)
· State’s regulatory interest (look for “inherently dangerous activity” (Kane/Hess) or enumerated act long-arm statute (McGee))
· ∏’s interest in litigating in the forum (find example case)
· Interstate interest in efficient resolution (e.g. where is the evidence located? Another state?)
· Shared interest of states in enforcing substantive norms (or would this infringe on state sovrnty?)
· New factor from Asahi: Federal International Interest: Court was concerned jx would have chilling effect on international trade (see amicus briefs filed in Asahi)
· General jx: court’s exercise of power over D when cause of action does not arise out of D’s contacts w/ forum; AKA “all-purpose jx”
· Rationale: a safety valve, reasonableness (reciprocity; no surprise)
· Contacts must be “so continuous and systematic” (Int. Shoe) to make D de facto “present” in the forum
· Equivalent to traditional basis of jx: presence/domiciliary status; Pennoyer, Miliken
· If meet Int’l. Shoe test, jx even if no consent (Perkins: Ohio was (’s PPB at the time)
· But…”mere purchases” not enough (Helicopteros)
· Corp. must be “essentially at home” (i.e. place of incorporation or PPB) (Goodyear)
· Open Q: Is a corporation’s PPB also the nerve center (the test for subject-matter jx, from Hertz)?
· SOTOMAYOR concurrence in Daimler: no company should be “too big” for general jx (contacts elsewhere should be immaterial); but reasonableness test from Worldwide should be a 2nd step
· Open Q: Is there a subsequent reasonableness test if “presence” is satisfied?
· Jx based on Property (QIR):
· Quasi in rem I: Jx based on property to determine title as against named parties
· Quasi in rem II: Jx based on property on cause of action unrelated to the property (a personal action against D); D’s exposure capped by value of property attached

· A debt’s situs follows the debtor (Harris v. Balk)
· All exercises of personal jx (even in rem and QIR I) must meet constitutional test of Int’l Shoe (Shaffer v. Heitner)
· In Shaffer, ( owner of Greyhound stock, attached executives’ stock in shareholder derivative suit, deemed unconstitutional exercise of personal jx, cuz (s lacked min. contacts
· (POWELL, concurrence): preferred to keep in rem property presumptively constitutional (i.e. NOT subject to reasonableness test); limit reasonableness test to intangible property

· (STEVENS, concurrence): (s lacked sufficient notice that they’re amenable to suit in forum where shares are located

· (BRENNAN, dissenting in part): it WAS constitutional, ((s derive substantial benefit from corporation, defending in forum is NOT inconvenient, and state’s regulatory interest is STRONG) (like McGee)

· Always address potential of provisional remedy, subject to due process, 14th amendment, Matthew – Doehr test (incorporating Sniadach-Di-Chem factors) & justification (prevent ( from wasting property, etc.)
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Subject-matter Jx: The power of the court to hear a particular kind of dispute

· Can be challenged at any time during lawsuit, even on appeal, even by ∏ (Capron v. Van Noorden) and sua sponte by the court;
· Can be collaterally challenged if default judgment
· Can’t be created by forfeiture/waiver/consent/estoppel, etc.
· Art. III § 2 gives “9 heads of jx”: 9 types of disputes that Congress may authorize to be heard in federal court
· Some claim-based (“arising under”), others party-based (diversity jx)
· Party invoking subject-matter jx of federal court = burden of allegation & proof
· Federal court had independent obligation to find SMJ
· Jx vs. Merits: bright-line rule: SCOTUS takes “clear statement approach”: statute must explicitly state requirements as jurisdictional (Lacks, Arbaugh)
· E.g. Is the word “jx” used?  Is it in a separate section?
· Exceptions: 
· Statutes of Limitations, statutory history, or precedent (John R. Sand & Gravel Co. v. US)
· US must consent to being sued, (i.e. Congress passes statute to waive sovereign immunity)
State Subject-Matter Jx: 

· State courts = general jx w/ plenary power to hear any kind of claim unless explicitly ousted
· State law outlines SMJ of state courts: includes state constitution, stat statutes, & state decisional law

· Full Faith & Credit Clause (Art. IV § 1): states have constitutional duty to recognize, respect, & enforce a valid judgment of another state (but can apply its own procedures) & obliged to hear transitory causes of action
· State court cannot “close its doors” to COA created under another state (Hughes v. Fetter)
· Supremacy Clause (Art. VI §2): state court cannot claim “sovereign immunity” to discriminate against federal COA (Howlett, Haywood)
· Concurrent Jx based on “dual sovereignty”: federal statutes presumed to be enforceable by both state and federal courts, unless Congress declares “exclusive jx” for federal courts through statute or obvious from legislative history (Tafflin v. Levitt)
Federal Subject-Matter Jx: Diversity of Citizenship (§1332)
· Diversity Jx = power to hear cases in which claims arise solely under state law, but must meet both:
· CONSTITUTIONAL & STATUTORY requirements
· 1. Constitutional authorization: Article III § 2: Revisit (a)(1); (a)(2); or (a)(3)  Revisit Carden
· Defines the outer limits of Congress’s power to vest jurisdiction in the federal courts
· Gives fed. courts power to hear disputes “between Citizens of different States… and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects (alienage)”
· 2. Statutory authorization: 28 U.S.C. § 1332
· Tracks language or Art. III but narrows its scope in two important ways (Citizenship requirement & AIC)
· Citizenship requirement
· §1332(a)(1): “citizens of different States” 
· N.B. Constitution only requires minimal diversity

· Judge-made rule from Strawbridge, complete diversity ( narrowing function)
· 3 exceptions: 
· interpleader statute, when AIC >$500, 28 USC §1335; 
· mass accident, 75+ deaths, 28 USC §1369;
· Class Action Fairness Act (CAFA) ($5M+, 100+ members, only need minimal diversity) (§1332(d))
· §1332(a)(2): “citizens of a State & citizens or subjects of a foreign state…
· except courts shall NOT have original jx over citizens of state and PRAs domiciled in same state! (H. K. Huilin, Fed. Courts Jx and Venue Clarification Act) (alienage; docket control)
· §1332(a)(3): “citizens of different states and in which citizens or subjects of a foreign state are additional parties”
· §1332(c)(2): “Legal representative of estate of decedent shall be deemed citizen only of same state as decedent; & legal representative of infant or incompetent shall be deemed citizen only of same state as infant or incompetent”
· Amount in controversy: must be >$75k, (§1332(a))
· Justifications for diversity jx:
· Historical:
· Protect out-of-state litigants from in-state bias (judge, jury, legislative), alienage = federal foreign affairs interest (Bank of the US v. Deveaux)
· State courts used to be “inferior”
· Modern:
· Cross-fertilization of ideas b/w state & federal systems ( substantive legal reform/improvement
· Provides forum for state law claims that affect national markets
· Easier to go into federal court knowing uniform rules, don’t have to know different state ones (procedural)
· Cons: docket congestion; interferes w/ state autonomy; slows development of state law by treating it as static; encourages jurisdictional gamesmanship
· Determining Citizenship:
· Must be U.S. citizen (Dred Scott)
· Domicile + intent to remain, proven w/ “objective indicia” (Mas v. Perry) (ConnectU v. Zuckerberg)
· If in transit, citizenship = last domicile (Mas v. Perry) (ConnectU v. Zuckerberg)
· Expatriate w/ no intent to return to original state of citizenship = NOT eligible for diversity jx!
· Corporations: § 1332(c)(1) = citizen of every state/foreign state where incorporated & state where PPB
· Hertz “Nerve Center” Test: PPB = where essential decision-making happens (usually = corporate headquarters)
· But…dissolved corps. = divided courts!
· If not dissolved on day of commencement, jx = the same
· If dissolved at commencement, Mas test: residence + intent to remain (last citizenship until manifest a new one)
· Some courts say no PPB for dissolved corp. ( only state of inc.
· Others say if dissolved corp. still has local presence, then jx still possible!
· Unincorporated Associations: “aggregate citizenship test” (not an entity); still need complete diversity
· Exceptions:
· Certain Class actions: (§1332(d)(10)) citizenship of unincorporated association determined by state under whose laws association is organized & PPB (mirrors rules for corp.)
· Policy: brings more class actions into federal court to prevent state bias
· Direct action vs. insurance co.: (§1332(c)) in direct action, citizenship of insurance co. = citizenship of insured (who wasn’t joined) + PPB + state of inc.
· Policy: helps keep run-on-the-mill insurance claims out of federal court
· LLC (limited liability company): still aggregated citizenship, (NOT an entity like a corp.); bright-line rule (Carden)
· Anti-collusion rules:
· Use of assignment: transfer debt/mortgage to another party who then collects 

· Functional test (judge made rule): must have a valid business purpose for the assignment 

· § 1359: anti-collusion statute: court can refuse to hear a case in which diversity of citizenship was created through “improper or collusive means” 

· Kramer v. Caribbean Mills: assignment was improperly/collusively made within meaning of statute (Panamanian corporation assigned its interest under contract with Haitian corporation (D) to P (a TX attorney) who then sued under diversity

· Grassi v. Cib-Geigy Ltd: assignments which destroy diversity and which create diversity are held to the same standard

· FRCP 21: Misjoinder is not a ground for dismissing an action.  On motion of on its own, court may at any time, on just terms, add or drop a party.  Court may also sever any claims against a party
· Rose v. Giamatti: In determining whether diversity of citizenship exists, court ignores citizenship of 2 parties on view they were merely “nominal”, without a real stake in the dispute

· Pete Rose (OH) sued MLB commissioner (NY) and joined Cincinatti Reds and MLB, precluding complete diversity, but court disregards them and upholds diversity jx

· Amount IC:
· §1332(a) AIC >$75,000 (not in constitution, so narrowing)
· ∏ has burden to show AIC, good faith
· ( must prove w/ legal certainty that it’s <$75k, or else’s ∏ assertion governs (St. Paul Mercury)
· Strict – one penny short = NO jx (Freeland)
· Injunctive relief: when ∏ is seeking injunction, courts use either value to ∏, cost to (, or both (no SCOTUS decision)
· Aggregation: 
· Single ∏ can aggregate all claims against single ( (FRCP 18: broad “joinder of claims” rule)
· Multiple ∏s cannot aggregate claims unless they’re “single & indivisible” ( must look to substantive law
· Mass tort action = NOT single & indivisible
· §1367 Supplemental Jx AIC exception: Allapattah & Star-Kist Foods (non-class action) held fed. courts may exercise sup. jx over claims which independently fail to satisfy AIC requirement, because if original ∏ already satisfied AIC, there is “a civil action of which district courts have original jx” to which supplemental claims may adhere
Federal Subject-Matter Jx: Alienage Jx

· Constitutional: (Art. III § 2) “Between a State, or the Citizens thereof, and foreign States, Citizens or Subjects”
· Statutory:
· § 1332(a)(2): US citizen v. non-US citizen
· No jx if U.S. Citizen of state & citizen of foreign state who is PRA and is domiciled in same state (H.K. Huilin, Federal Courts Jx and Venue Clarification Act)
· § 1332(a)(3): diverse US parties may add foreign citizens on both sides (minimal diversity – only requires one ∏ from US) (policy rationale: Strawbridge need not extend to foreign parties who are not PRAs)
· Open Q: Are foreign parties required on both sides?
· No alienage jx for stateless persons (Rubenstein)
· § 1332(a)(4): foreign country (must be formally recognized by executive branch) v. US citizen/state
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Federal Question (“Arising Under”) Jx (§1331)
· Constitutional analysis:
· Art III s. 2 of US Constitution: gives federal courts may have subject matter jx over claims “arising under this constitution, laws of the US, & treaties made”

· Osborn: J. Marshall: we must have a “federal ingredient” lurking somewhere in the case – very lenient standard running essentially the whole length of the Constitution

· Statutory analysis:
· 28 USC 1331: tracks the language of Constitution, (i.e. written as “coterminous”) but interpreted more narrowly
· Despite leg. history from 1875: “precisely the power which Const. confers – nothing more, nothing less”
· There are additional limited statutes conferring federal jx for specific areas (e.g. Aldinger §1343 Civil Rights)

· Justifications: 

· Sympathy: forum hospitable to fed. interests 

· Uniformity: consistent interpretation of federal law

· Expertise: institutional expertise on these issues

· Grable 4-Part Test

· (1) Mottley’s Well-Pleaded Complaint Rule:

· Is the federal issue “necessarily stated” and NOT attributed to ( in affirmative defense/counterclaim?

· (2) Is the federal issue actually disputed? (i.e. need interpretation of federal law)

· The court looks for a disputed legal issue, as opposed to a case requiring mere application of a legal rule to a disputed fact (“fact bound & situation specific”) (Empire)

· (3) Is the federal issue substantial?
· Look to importance of issue to federal system as a whole (Gunn)

· Is there a federal private right of action (Merrell Dow), absence isn’t dispositive, but would be a “missing welcome mat” (Grable; Empire Health Choice)

· Is it a legal or factual question?  (Would the res judicata effect be “fact-bound”?)

· Activity by U.S., including federal $$ (e.g. tax collection in Grable)(Breyer’s Empire dissent)

· In-state activity or heavily regulated/traditional domain of states

· Leads to development of federal law or upsets uniformity of federal law

· Constitutional question w/ national significance? (e.g. Smith)

· (4) Whether conferral of federal jx would upset congressionally-approved balance of federal & state judicial business (quiet title action = OK (Grable), insurance claim = dangerous (Empire))

· Generally: jx when federal law create COA

· But…if state rule of decision for federal COA ( likely not substantial

· No jx when state law creates COA

· But…if federal rule of decision (i.e. law) for state COA ( jx turns on substantiality
· Removal Jx: 
· Constitutional authority:
· Art III s. 2 states any case w/ original jx may be heard in federal court

· Statutory authority:
· 28 USC §1441(a): Permits removal from state to federal court only if ∏ could have filed original action in federal court

· Only ( can remove!

· (Diversity only) §1441(b)(2): ( cannot remove if in-state citizen and basis for fed jx would be diversity
· §1441(f): ( can remove even if state court never had jx

· All (s must agree (unanimity required)

· Venue for removed action = district in which state court sits
· Parties may transfer case to another district after removal to federal court

· FRCP 21: Misjoinder is not a ground for dismissing an action.  On motion of on its own, court may at any time, on just terms, add or drop a party.  Court may also sever any claims against a party
Supplemental jx: The discretionary authority of federal courts to hear additional claims related to the claims already within the original jx of federal court, even though court would lack original subject-matter jx to hear the additional claims as an original matter.
· Constitutional authority:
· (1) Does the federal court have power to hear the additional state-law claim under Article III?

· Justification derives from Constitution’s language in Article III granting power to fed. courts to hear “cases” or “controversies”

· Thus, to determine whether fed. court has power over additional claim, we must see whether the claims together constitute one “constitutional case” – meaning do they “derive from a common nucleus of operative fact” (Gibbs)?  The must be related in such a way that ∏ would “ordinarily be expected to try them…in one judicial proceeding”

· (2) Should the federal court exercise discretion to hear the state-law claim? (from Gibbs)

· Reasons against:

· if federal anchor claim likely to be dismissed

· if state claim predominates (proof, issues, remedy)

· if it would lead to jury confusion
· Reasons against:
· If state claim is “closely tied to questions of federal policy”

· Statutory authority: 28 USC §1367
· Although supplemental jx recognized well before enactment of §1367 (e.g. Gibbs), after Finley, Congress acted to change the default rule back to the status quo before Finley by enacting §1367.
· 1367(a): are the claims “so related…they form part of the same case or controversy under Article III?

· Rather than using Gibbs’ “comm. nucl. of op. fact” standard, 1367(a) references the constitutional “case or controversy” requiring, potentially signaling Congress’s intent to vest fed. court. w/ full measure of sup. jx permitted by Const.

· Makes no distinction between joining parties or claims, thus abrogating Finley
· Conventional View Transactional test: “so related” = “common nucleus of operative fact” from Gibbs
· Minority View: “so related” = “logically related” (broader; might allow federal court to hear a permissive counterclaim that it otherwise wouldn’t under the conventional view)
· 1367(c): Discretionary factors (considered by Brennan in Gibbs): federal courts may decline to exercise supplemental jx when:

· These are merely re-phrased factors from Gibbs
· it would raise a novel or complex state-law issue best decided by states

· if state law predominates the claim

· if the anchor claim is dismissed (not dispositive in Gibbs)

· when other exceptional circumstances are present (OPEN Q: What are circumstances that qualify?)

· 1367(b): Mandatory Exceptions: (Pendant party jx that would destroy complete diversity)

· Basically codifies Owen
· When the anchor claim is founded on 1332 (i.e. diversity claim), district courts do NOT have supplemental jx when:

· Rule 19 (required parties) or Rule 24 (intervening parties) party joined as ∏ OR (
· Rule 14 (3rd party (impleader)) or Rule 20 (permissive party – all-purpose joinder) party joined as (
· (MINORITY) ( brining in a 3rd-party actually serves as a 3rd-party plaintiff, meaning all the exceptions (FRCP 14, 19, 20, 24) apply

· §1367 Supplemental Jx AIC exception: Allapattah & Star-Kist Foods (non-class action) held fed. courts may exercise sup. jx over claims which independently fail to satisfy AIC requirement, because if original ∏ already satisfied AIC, there is “a civil action of which district courts have original jx” to which supplemental claims may adhere
· Other joinder rules:
· Rule 13(a): compulsory counterclaims
· Rule 13(b): permissive counterclaims
· Rule 18: all-purpose joinder (of claims) rule
SERVICE OF PROCESS

· Service = delivery to the party; Process = what’s being served (in the federal system, the summons and complaint)

· ∏’s responsibility to file the complaint and then to serve the defendant in accordance with rules governing service

· FRCP 4 sets out requirements for service under federal law
· 4(c)(1): must contain summons & complaint
· Summons: (document informing defendant of the name and location of the court in which suit is being brought and of the general nature of the action, and requiring defendant to appear in court on a specified day or to serve a response within a specified period 
· Complaint: pleading that contains a more detailed recitation of the claims, the parties, and the court’s jurisdiction 
· 4(a): provides for a standardized form of summons

· signed by clerk of court

· must include names of parties, name & address of ∏’s attorney, time period in which ( must respond, & statement that failure to respond ( default judgment

· 4(b): (after ∏ files complaint w/ court) court issues summons, signed & sealed by clerk

· 4(c): ∏ responsible for service, and must include summons and complaint

· w/ some exceptions, service can be made by anyone 18-year-old, other than a party to lawsuit

· 4(e)(1): Apply state (service) laws of state in which federal court sits or of state in which service is effected

· Special rules for minor, incompetent persons or person who has filed a waiver under Rule 4(d)

· 4(e)(2): Leave with whom?

· (e)(2)(a): personally deliver

· (e)(2)(b): leave cope at dwelling or usual place of abode with someone of suitable age and discretion who resides there

· (e)(2)(c): deliver a copy to an agent authorized by appointment (given permissive scope post-Szukhent)
· Szukhent: appointment of ∏’s wife as agent in contract of adhesion valid, since ( was served

· But…minority questioned whether appointment of agent was valid in adhesion contract

· AND…all justices (except Black) agreed party can consent to personal jx in forum where he otherwise wouldn’t be amenable to suit 
· Open Q: What happens if agent doesn’t give actual notice to (?
· In NYC, many courts will invalidate service if agent doesn’t deliver process

· Rio Properties (9th Circ.): service by email OK w/ permission from court (dist. court. has discretionary power)

· Flo Rida: served via Facebook for lawsuit in Australian court; NOT valid (cuz might not be his account)

· But…Baidoo v. Blood-Dzraku (N.Y. Sup. Ct.) service by Facebook, albeit novel and nontraditional, is the form of service that most comports with the constitutional standards of due process 

· 4(h): Serving a corporation, partnership, or association (similar to 4(e) rules for a natural person, or with officer or managerial or general agent at company

· Open Q: Does “general/managerial agent” include secretary?

· 4(f): Service in Foreign Country:
· Provides for six alternative methods of service, including under 4(f)(1) the Hague Service Convention 
· Problem: different notions of sovereignty; can only be done by gov. official in some countries

· 4(d): Waiver of Service
· Allows for mail service  (leads to tons of litigation, cuz mail “not received”) 
· Cost-saving device  
· ( does not waive objections to jurisdiction or venue  
· Agreeing to “waive” service is incentivized by granting ( more time to answer the complaint 
· Could cause SOL problems
·  “Sewer Service”: discarding papers & making false affidavit of service to get default judgment = deprivation of property w/o due process (US v. Brand Jewelers)
NOTICE & OPPORTUNITY TO BE HEARD: Two conditions that must be met before court may render a valid judgment

(1) Parties must receive adequate notice of commencement of action and issues involved

a. Due Process justification – ( has right to know actions are being taken against him/her if they can result in deprivation of liberty or property; fundamental requirement of adversarial system
b. Implicates either 14th Amendment (if dealing with a state’s actions) or 5th Amendment (if dealing with federal action)
c. Only applies to government action!

d. Question = whether ( was alerted to commencement of lawsuit (NOT whether ( is amenable to suit in forum)

(2) Parties must be given adequate opportunity to present their side of the dispute
NOTICE

· Notice must be “reasonably calculated”, under all the circumtstances, to reach interested parties & afford them an opportunity to present objections (Mullane)
· Notice “must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.” (Jones v. Flowers)

· And not all parties need receive actual notice, since notice “reasonable certain to reach most of those interested in objecting is likely to safeguard interests of all,” assuming interests are aligned (“notice by proxy”) (Mullane)

· Constructive service is OK in certain settings: (Mullane)
(1) When it’s not reasonably possible to give more adequate warning
(2) When party’s whereabouts through due diligence cannot be obtained

(3) When one’s interest is “ephemeral” (e.g. the “remainderman”) 
· Constructive notice insufficient for parties w/ known address (personal or mailed notice required - Mennonite)

· Mail may be preferable to posting foreclosure notice on door, for practical likelihood of success and dignity concerns (e.g. foreclosure notices in Greene v. Lindsey)

· “Heroic efforts” NOT required; Certified prison mail = sufficient (Dusenberry)

· But…GINSBERG’s dissent: feasible to improve procedures to increase likelihood of ( getting notice

· Government is required to take “additional reasonable steps” if practical to do so if initial notice fails (e.g. certified mail is twice returned to sender) (Jones v. Flowers: depriving ( of property = especially important!)

· Possible additional steps: send regular (not certified) mail; post notice

· But, flipping through phonebook not necessary

· But…THOMAS’s dissent: sufficient procedure should be determined ex ante, not ex post; and reporting change of address = statutory duty
· OPEN Q: What’s the scope of the govt’s due diligence when they know notice has been returned, unseen?
· Recipient of notice must be given adequate time to respond to threatened action

· Roller v. Holly: 5-day notice violates due process
· War Eagle Village Apts. V. Plummer: 7-day notice period from day of mailing (NOT receipt) where eviction is at stake violates due process
Mullane: Beneficiaries of a trust challenged the sufficiency of notice in a proceeding to settle the trust’s accounts 

Held: The Court held that constructive notice was constitutionally insufficient for the beneficiaries of a known place of residence, but adequate for those beneficiaries whose addresses were unknown. 
Dusenberry: A federal prisoner challenged the sufficiency of notice used in a civil forfeiture proceeding 
Jones v. Flowers: Jones mistakenly stopped paying property taxes. The Government attempted to notify Jones by certified mail that a tax-delinquency sale was scheduled, but the notice was twice returned unopened

Held: when mailed notice . . . is returned unclaimed, the State must take additional reasonable steps;” alternative feasible steps included sending notice by regular mail or posting a notice, but did not include looking through the phone book or doing an Internet search. 

Mennonite: notice by publication and posting didn’t provide a mortgagee of real property with adequate notice of a proceeding to sell mortgaged property for nonpayment of taxes (post-Mullane); in person or mailed notice required if address = known
Greene v. Lindsey: constitutionality of eviction notices posted on apartment doors in public housing

Held: that service by mail required (HH: dignity interest)

OPPORTUNITY TO BE HEARD: Recipient of process needs time to prepare & present defenses before being deprived of liberty or property (fundamental aspect of our adversarial system: dignity, autonomy, and participation interests)
· Provisional remedies: permit a party to obtain forms of relief before the merits have been finally adjudicated; the remedy interferes w/ (’s use of property before a final judgment; ∏ uses state power to deprive ( of property
· Sample remedies:
· Sequestration (Shaffer v. Heitner)
· Garnishment (Sniadach)
· Attachment (Harris v. Balk)
· Replevin (Fuentes)
· FRCP 64: federal court uses provisional remedies of state in which it sits & federal remedies that are available
· Due process: always requires hearing before deprivation of liberty/property (constitutionality of provisional remedies)
· Sniadach Factor Approach: evaluate parties’ interests in property
· Property interest
· Temporary or permanent loss of property (even wages (Sniadach))
· Whether claims are tested through fair prior hearing
· Whether property can be concealed or wasted (Mitchell)
· Exigent circumstances to postpone hearing (gov. as party, emergency requires immediate action, important public interest, etc.)
· ∏’s posting of bond
· Nature of evidence supporting claim (documentary, or conclusory (Di-Chem)
· Judge or clerk?
· Whether ( can post bond to dissolve the writ
· Mathews Balancing Test: didn’t require hearing before terminating SS disability benefits: efficiency driven test/more quantifiable that reduces weight of dignity, etc.
· (1) Private interest affected by official action
· (2) Risk of erroneous deprivation of interest through procedure and probable value of additional safeguards
· (3) Government interest, including implications of additional safeguards
· But…contrast Mathews w/ Goldberg v. Kelly: extended due process protection of property to govt. benefits; (s in “brutal need” of that public assistance; dignity concerns
· Connecticut v. Doehr: extended Mathews balancing test from govt. benefits to provisional remedies sought by private parties; prejudgment attachment of property w/o notice or hearing = unconstitutional, even though ∏ still had use of property (there were collateral effects (credit rating, inability to sell, etc.); high risk of erroneous deprivation, cuz conclusory allegations, not documentary proof; there should be a bond requirement to ensure ( could get damages if wrong
· Emphasized importance of ∏ posting a bond to guarantee ( can recover damages if unjustly deprived of property
· REHNQUIST/BLACKMUN concurrence: Is this really seizing property is ( still has complete use of his house?
· Reconciling Sniadach Factors w/ Mathews Balancing Test:
	Private Interest Affected
	Risk of Erroneous Deprivation & Value of Additional Safeguards
	Government Interest, & Fiscal Implications of More Process

	· Property interest (Does ∏ also have interest (“sweat equity”) in property? E.g. contractor in Shaumyan v. O’Neil)
· Temporary or permanent loss of property (“tremendous hardship” (Sniadach) & “brutal need” (Goldberg))

· Whether ∏ has preexisting interest in property (e.g. “sweat equity” Shaumyan v. O’Neil)
· Other interests
	· Whether judge (Mitchell) decides, or clerk (Sniadach, Fuentes, Di-Chem)
· Basis of Decision: Whether claims are “tested through process of fair prior hearing”; is application written, verified, conclusory (Di-Chem), based on documentary evidence, require credibility determination; standard of proof?
· Whether there’s prompt post-seizure hearing (Mitchell)
· Whether ∏ posted bond (Conn. v. Doehr also emphasized importance of ∏ posting bond to guarantee ( could get damages)
· Exigent circumstances?
	· Whether property can be concealed/wasted (factor in Mitchell)
· Whether ( can post bond to dissolve writ

· Cost to government

· Other Exigent circumstances (listed in Fuentes, like war, govt.’s participation, economic disaster, contaminated food, etc.)


Venue: the place of trial (or pre-trial motion)
· Venue in State Courts: varies by state; codified by state constitutions and statute; focused on convenience
· Some states have Local Action Doctrine: in property disputes, venue must be place where property is located
· Some jxs treat this doctrine as subject-matter jx, not venue, meaning it cannot be waived
· States have flexibility to make their own rules, even if they treat in-state corps. & out-of-state corps. different, so long as rules have “reasonable justification” (Burlington N. RR. v. Ford)
· Venue in Federal Courts:
· Not a constitutional doctrine; governed only by statutes (and to a small degree by fed. common law)
· 28 USC §1390: venue defined as “geographic specification of proper court,” applies to cases under diversity and federal question jx, NOT admiralty/maritime

· Venue of removed cases in §1446 = district court in same district as original state court

· 28 USC §1391: unitary approach (i.e. same rules for arising-under AND diversity jx); sets out 3 criteria for determining where an action may be brought

· Option 1: (b)(1): Residence: district where any ( resides, if all (s are residents of the same state (ignore foreigners residence)

· §1391(c): Venue defined:

· Residence for venue defined in 28 USC 1391(c)

· Natural Persons: domicile if a natural person residing in US
· excludes ex-pats w/ no intent to return
· Include permanent resident aliens (PRAs)

· Entity (inc. and uninc. ass’ns.): if ( ( where subject to personal jx

           
     


   if ∏ ( district where it has PPB

· Non-U.S. residents (citizens abroad & noncitizens): ( may be sued in any district
· Option 2: (b)(2): Transaction/Property: district where substantial part of events took place or where related property is located (multiple venues possible)

· Option 3: (b)(3): “Default Rule”: If none of the above satisfied, action may be brought in any district in which ( is subject to personal jx

· §1391(d): Special rule for ( corps. in multi-district states: in whichever districts they have min contacts, or if not met, whichever dist. has most contacts
· Open Q: How does this reconcile w/ rule for corps. in §1391(c) above?
· Most jxs follow §1391(d) when applicable

· Transfer in Federal Courts: Federal court may transfer an action to another court in fed. system, at the request of either party
· 28 USC §1404: Venue proper in original court

· Law of original (transferor) court applies (Van Dusen)

· STRATEGIC: e.g. Ferens: ∏ wants case tried in state B but w/ laws of state A

· Can transfer to district where ∏ could originally have brought the case OR where both parties consent

· Discretionary: based on private & public factors:

· “the convenience of parties and witnesses, in the interest of justice”

· Open Q: Subordinate clause qualifying convenience to parties/witnesses, or independent grant to discretion to courts?

· Ricoh Corp.: §1404 governs transfer action in federal court, forum-selection clause notwithstanding; court can exercise statutory discretion, and take forum-selection into account, even if state law doesn’t honor

· Atlantic Marine: In exercising its statutory discretion, the district court is to give no weight to private factors, which have been bargained away (by forum-selection clause); ∏ bears high burden to show why court should NOT transfer; transferor’s court’s law DON’T apply after transfer (exception to §1404)
· Test:

· (1) Is a federal statute “sufficiently broad to control the issue?” 

· (e.g. §1404 in Ricoh & Atl. Marine) (Direct collision NOT required)

· (2) Is federal statute valid? (REA analysis) If so, it applies

· Scalia: Federal statute should NOT control here; didn’t “directly collide” and goes against Erie’s twin aims (i.e. does RDA analysis)
· 28 USC §1406: Venue improper in original court

· Dismiss, OR “in the interest of justice”, transfer to district where ∏ could have brought action

· Law of new (transferee) forum applies (i.e. start over)

· 28 USC §1631: Transfer for “want of jx”

· If court lacks jx to hear a case, may “in interest of justice” transfer to court which would have jx

· Case proceeds as if filed on date when original case filed

· Open Q: Does “want of jx” refer to personal or subject-matter jx?

· Forum non conveniens: a discretionary power of courts from common law where a traditional transfer to more suitable venue is NOT possible (e.g. from state court to a different state OR federal court to foreign court); gives court discretion to dismiss so it can be heard elsewhere

· Adequate alternative forum must be available
· Extreme remedy: common for ( corps. to avoid US forum
· TEST (from Gulf Oil, then refined by Piper Aircraft and Sinochem)
· 1) ∏’s forum choice should rarely be disturbed, unless it will “vex, haras, or oppress” (
· 2) Court exercises discretion to consider both private and public factors:
· Private interests of litigants: access to proof, witnesses, view of premises, & other factors making trial “easy, expeditious, and inexpensive”
· BUT…foreign ∏’s forum choice gets no deference (Piper Aircraft)
· Public interests: docket control, jury burden, local interest in localized controversy, familiarity w/ applicable law
· Fact that “transfer” will result in change of governing law NOT dispositive unless alternate forum could provide NO RELIEF (Piper Aircraft)

· In Piper, public interest seemingly outweighed private interests

· Can dismiss w/o first evaluating jx (Sinochem)

· Open Q: If court dismisses for forum non conveniens w/o establishing jx, can court also impose conditions, like parties waive SOL defenses?

Gulf Oil: The court had jx (based solely on diversity of citizenship), and the venue was correct, but all events in litigation had taken place in VA, most of the witnesses resided there, and both state and federal courts in VA were available to plaintiff and were able to obtain jurisdiction over (
Piper Aircraft: Events, witnesses, all in Scotland, court dismissed

Sinochem: Dispute in shipping contract between Chinese and Malaysian corps.; Court dismissed w/o first finding jx
Pleading & Motions 
· Pleading sets forth a claim or defense; 
· Motion requests order from the court, often challenges form or sufficiency of a pleading
· Rule 7: defines types of pleading allowed (e.g. complaint/answer/etc.)
· Code Pleading: Historically, required ∏ to allege fact, NOT legal conclusions CONFUSING (Gilespie)
· Facts had to be ultimate facts, NOT evidentiary facts
· Complaint = dismissed if included legal conclusions or evidentiary facts, instead of ultimate facts
· Pleading under FRCP
· Transsubstantive (apply to all types of cases)
· Rule 8(a): A pleading that states a claim for relief must contain: (rejects code pleading & common law writs)
· A short & plain statement of grounds for court’s jx
· A short & plain statement of the claim showing the pleader is entitled to relief; AND
· A demand for the relief sought (may include different types of relief)
· Open Q: Post-Iqbal, does Rule 8 also carry particularity requirement of 9(b)?
· Rule 9(b): heightened standard for fraud & mistake
· “Party must state with particularity the circumstances constituting the fraud/mistake”
· But, malice, intent, knowledge, & other conditions of mind can be alleged generally
· Justifications: Claims of fraud/mistake = easy to fabricate
· Problem: ( often controls access to information about fraud/mistake, making details difficult for ∏
· Rule 84: used to provide forms showing sufficient complaints, but abolished Dec. 1, 2015
· Judge Clark, who helped draft FRCP, called forms the “most IMPT part of the rules”
· Notice Pleading Standard: 12(b)(6) Conley
· Complaints not dismissed unless it appears “beyond doubt” that ∏ can prove “no set of facts” which would entitle him to relief (Conley)
· Standard exemplified by (recently abolished Form 11), showing an assertion that ( “drove negligently” suffices
· ( is entitled to “fair notice” of the claim and its grounds
· If facts in equipoise, deny 12(b)(6) and preceed to discovery
· Factual insufficiency: the alleged facts don’t satisfy the requirements for relief, but FACTS COULD EXIST to cure the defect, so ∏ usually given leave to amend
· E.g. contracts: ∏ didn’t specifically allege facts establishing breach
· Legal insufficiency: alleged facts do not satisfy legal requirement for relief
· E.g. contracts: No agreement due to lack of consideration!
· Don’t need to put forth a particular legal theory at pleading stage (Swierkiewics, Title VII case)
· Prima facie = evidentiary burden, NOT pleading standard (Swierkiewics)
· Plausibility Pleading Standard: 12(b)(6) after Twombley/Iqbal 
· “You must provide plausible grounds, not mere possible or conceivable ones, from which to infer illicit action” (Twobly) (efficiency rational)

· Complaint must allege more than “labels and conclusions, and a formulaic recitation of the elements of a cause of action” (Twombly, alleging anti-trust behavior of telephone companies)

· Efficiency rationale: hugely burdensome discovery

· J. Stevens’s dissent: careful case management can control discovery; distinction b/w facts & legal conclusions = antiquated (code pleading) and rejected by Rule 8

· Signifying return to Conley? Case-management approach? Erickson v. Pardus: inmate complaint alleged just legal conclusions accept under Conley standard; BUT pro se ∏, limited discovery; 8th amendment (cruel unusual punishment) considerations played a role

· Iqbal: (extended Twombly to all claims) A complaint that states a plausible claim for relief can survive a motion to dismiss

· Plausibility depends on context, judicial experience, and common sense

· Twombly’s “flexible plausibility standard” is transsubstantive: applies to all claims

· J. Souter’s Dissent: except for “little green men,” ∏’s allegations should be treated as true to determine whether ∏ could be entitled to relief

· J. Breyer’s Dissent: court can use case management tools 2 limit discovery (echoes Stevens’s in Twombly)

· TEST: (applies to complaints, counterclaims, crossclaims, NOT answers & affirm. Defenses)

· (1) First state the Rule 8 legal standard: 

· “A short & plain statement of the claim showing the pleader is entitled to relief”

· (2) Identify the cause of action (you must plead every element of a cause of action)

· (3) Excise all legal conclusions and conclusory allegations (Open Q: What makes a statement conclusory? 

· Potential answer: Iqbal: “based on judicial experience, context, and common sense” 

· E.g.: strike conclusory adverbs like (willfully)

· (4) Court reads remaining naked factual allegations of the complaint, assumed to be true
· Facts do not include “treadbare recitals of the elements” (Iqbal)
· (5) Could reasonable factfinder find ∏’s complaint reasonably plausible (Q: What degree of certainty? 51%?)  (Open Q: SCOTUS denies applying the heightened standard of Rule 9 to all claims, but it appears they are…)
· If facts in equipoise, ∏ loses
· Must rise above level of speculation
· What happens next:

· If 12(b)(6) Motion to Dismiss = granted ( case dismissed

· If Motion to Dismiss = denied ( proceed to discovery
· Policy considerations: 

· Discovery costs (main factor in Twombly)

· So, contrast Twombly & Iqbal w/ case at hand

· District court’s case management role (could manage/limit discovery: (Steven’s dissent in Twombly; and Breyer’s dissent in Iqbal)

· Access to courts (meritorious claims could be dismissed under new standard)

· ∏’s like indigent prisoner, pro se, in Ericson might be unfairly barred

· Summary judgment, backup/alternative to keeping weak claims from trial

· Johnson v. Shelby: reiterated Swierkewitz; ∏ need not put forth legal theory; TwIqbal only applied to factual allegations a complaint must contain to survive motion to dismiss; ∏ given opportunity to amend

· (’s response to complaint:

· 12(b)(1): lack os subject-matter jx

· 12(b)(2): lack of personal jx

· 12(b)(3): improper venue

· 12(b)(4): insufficient process

· 12(b)(5): insufficient service of process

· 12(b)(6): Motion to dismiss for failure to state a claim
· 12(e): Motion for more definite statement (eclipsed by 12(b)(6)

· 12(f): Motion to strike scandalous/impertinent allegations

· Options: 

· 1. Admit truth; 2. deny truth; 3. claim lack of knowledge/information (=denial); 4. general denial (deny everything, including name & address!)

· Rule 15: Amendments – NOT ON EXAM
· 15(a)(1): amending as matter of course
· within 21 days of serving pleading, or 21 days after service of responsive pleading or Rule 12 motion

· 15(a)(2):with party consent OR “when justice so requires” (usually during discovery process or b4 trial)

· “justice” takes prejudice to opposing party into account

· Prejudice = loss of procedural opportunities; NOT = inconvenience

· 15(b): court’s discretion when will “aid in presenting the merits” w/o prejudice to other party

· during and after trial

· 15(c): allows “relation back” of amendment to date of original complaint

· (c)(1)(a): look to state law, allowed if SOL isn’t up yet, or if state allows relation back, need not be “transactionally related”

· (c)(1)(b): Transactional Rule: is claim “transactionally related?” (like supplemental jx); if so, court allows relation back, cuz same witnesses & evidence (i.e. no “prejudice”)

· (c)(1)(C): Look to FRCP when adding both new claim and new party
· New party must have had knowledge or should have had knowledge (Krupski)

Sanctions
· 28 USC 1927 & “Inherent Authority
· Courts can exercise inherent authority to impose costs (including attorney’s fees) on party who “unreasonably & vexatiously” multiplies proceedings (see Chambers v. Nasco)

· Courts also have inherent equity power to impose costs on party litigating in bad faith
· Rule 11: General Sanctions

· 1938 version: didn’t work, needed subjective bad faith, only sanction was dismissal (too harsh)

· 1983 version: mandatory sanctions, NO 21-day safe harbor provision, 7,000 filings in 10 yrs

· Current version: signature requirement; attorney certifies:

· (a) – must sign papers

· (b)(1): all papers filed NOT for improper purpose (e.g. harass, delay, raise cost)

· (b)(2): legal claims are warranted by existing law or nonfrivolous argument for extension

· (b)(3): factual allegations have evidentiary support or, if flagged, are likely to have evidentiary support after reasonable discovery

· 11(c): motion for sanctions must be made separately, and offending party has 21 days to fix violation (safe harbor rule, Hadges)

· applies to state law claim removed to federal court

· Proposed Lawsuit Abuse Reduction Act of 2015 (would eliminate 11(c))

· Passed by House

· Would abandon 21-day safe harbor rule and re-institute mandatory sanctions (return to 1983 version)

Pretrial Conferences & Case Management
· Rule 16: sets out purposes of the pre-trial conference, which include facilitation of settlement
· Conference must be overseen by a judge, not a law-clerk (Connolly)
· Court’s discretion to set deadlines (very strick, can’t be minutes late – Freeman v. Astrue)

· Court’s authority to impose sanctions
· 16(b): scheduling order
· 16(b)(4): can only amend “for good cause”, high standard

· Must: limit time to join parties, amend pleadings, complete discovery, file motion

· May: modify timing of required disclosure, extent of discovery, provide for discovery, provide for privileged agreements, set dates for conferences, other matters

· When: after parties’ discovery report OR after consulting with parties

· As soon as practicable – earlier of 120 days after service or 90 days after (’s appearance

· Can set out filing dates shorter than those in FRCP

· Purposes: efficiency, expedition, early control, discourage waste, improve quality, encourage settlement

· Modification: only for good cause and w/ judge’s consent

· Sanctions for:
· Failing to appear, unprepared or not in good faith, failing to obey an order (Velez)
· Can include attorney’s fees

· Most important rule for any federal litigator: gives judge (non-reviewable) discretion to override almost any rule in FRCP 

· Hasn’t been very effective at controlling discovery abuse

Choice of Law / Erie Doctrine:
· Rules of Decision Act: 28 USC §1652: State law provides the rule of decision in federal court actions unless the Constitution, treaties, or federal statutes otherwise provide
· Federal gov. of limited power & yields to state law usually
· TEST:
· (1) Is there state law that pertains to the dispute?
· (2) If state rule is substantive (“governing rights & obligations”, and “affects activity outside the courthouse”) ( APPLY STATE RULE (Erie), since the federal court in diversity (or supplemental jx) is “just another court of the state” (Guaranty Trust)
· Includes state SOL (Guaranty Trust)
· Overrules Swift v. Tyson, which recognized “federal general common law”
· Rationale:
· Statutory justification: Prof. Warren uncovered early draft of First Judiciary Act, which included states’ “unwritten or common law” that federal courts should apply

· Policy justification: Swift, which encouraged forum-shopping & “inequitable administration of laws”

· Constitutional justification: federal courts have no constitutional authority to regulate in this area; this regulatory authority was reserved to the states

· (3) Even though it’s denominated procedural, is the state rule “bound up” w/ state-created rights and obligations?  If “bound up,” ( APPLY STATE RULE (Byrd)

· (4) If the state rule is “merely a mode or form of enforcement,” we still must ask: is it outcome-determinative?

· If NOT outcome-determinative ( IGNORE STATE RULE
· J. Harlan in Hanna (although an REA analysis, not an RDA analysis) notes that any procedural rule could be outcome-determinative, but we must ask is it outcome determinative “within the twin aims of Erie”

· 1: Limit forum shopping? (but Scalia concurrence in Shady Grove admits some forum shopping is inevitable, given our federalist system)

· 2: Prevent inequitable administration of justice?

· If outcome-determinative, we must balance Erie’s interest in uniformity and litigant equality with “countervailing federal interests” in the particular federal procedure viewed as part of an independent system of justice

· Examples include right to jury trial (7th amendment) (Byrd balancing test)

· Rules Enabling Act: 28 USC §2072: delegation by Congress to SCOTUS to establish procedural rules for federal courts provided they don’t create, abridge, or modify substantive rights.

· TEST:

· (1) Is there a FRCP “on point” that covers the dispute? 

· NO ( then “unguided” Erie analysis under Rules of Decision Act

· Ginsberg’s dissent in Shady Grove expressed preference for narrow, harmonious reading when possible (e.g. what the Court appears to have done in Walker v. Armco Steel) 

· but…Footnote 9 says FRCP “should be given their plan meaning” and “not interpreted narrowly!”
·  (2) If yes, is it valid?

· (3) Constitutional test: Is the FRCP constitutional?  For this test, we ask is it “arguably procedural”? 

· Answer will almost always be yes, given Constitution grants broad power to Congress to regulate procedure of federal courts through Art. III & Nec. & Prop. Clause

· (4) Statutory test: Is the FRCP valid within the Rules Enabling Act?

· Likely the same answer, since REA runs length of the constitution

· (5) §2072(a): Does the rule “really regulate procedure” (Sibbach)

· Does the rule regulate courtroom activity or primary behavior? (Harlan’s concurrence in Hanna)

· Scalia’s Shady Grove plurality would STOP HERE! But, Steven’s concurrence says continue…

· If FRCP does not regulate procedure, then it’s invalid under REA, so apply state law

· (6) §2072(b): Does the federal rule abridge or modify a state substantive right?

· (6a) Steven’s concurrence in Shady Grove: 
· Considered narrowest holding from Shady Grove plurality

· Says §2072(b) requires you look at state law

· (1) Clear statement rule: Is state rule in procedural code or grouped w/ substantive law? 
· (2) Does this state procedural law only apply to claims arising from state (likely substantive) or apply to all claims heard in state (likely procedural)

· (3) Stevens acknowledges bar to invalidity is high

· Open Q: do we then still need to ask if there are any countervailing federal interests (e.g. 7th amendment) from Byrd?
· (6b) Hanna: Incidental effects on state substantive rights are tolerated
· didn’t find FRCP service of process rules abridged a state right

· (6c) Does the state law affect primary behavior? (Harlan’s Hanna concurrence for delineating procedural from substantive law)

· (7) Narrowing construction? Ginsburg’s dissent Shady Grove) Essentially apply RDA analysis to determine whether application of state rule = outcome-determinative
· What most lower courts seem to be following, despite saying they’re following Stevens 
· Use the Guaranty Trust outcome-determinative test: look at ex-ante effects on ‘real-world behavior’ and ex-post effects on results
· Under Guaranty Trust, if application of the state rule is outcome-determinative, the state rule must be applied

· BUT Byrd held that a strong countervailing federal interest may require application of the federal rule regardless of whether state rule is outcome-determinative (high bar – 7th amendment)

· Harlan in Hanna says outcome-determinacy should be judged within the twin aims of Erie
· 1: Limit forum shopping? (Scalia concurrence in Shady Grove admits some forum shopping is inevitable, given our federalist system)

· 2: Prevent inequitable administration of justice in federal vs. state courts?

· (8) Only apply state procedure if outcome-determinative within the twin aims of Erie
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
· Ascertaining state law: Which state’s law governs?
· Klaxon rule: federal court sitting in diversity applies law of state in which it sits, including choice of law rules, cuz federal court in diversity is “just another court of the state” (Guaranty Trust)
· Designed to create identical outcomes in state/federal court 

· Don’t apply it if highest court wouldn’t follow precedent (Mason, fed. ct. saw trend toward new precedent for tort claims)

· If a new issue, look to all relevant sources (even unpublished trial decisions)

· 3 methods when state law is uncertain:
· Certification (all state but 1 have them); state courts are NOT required to answer; and often the case is presented in a legal fashion w/o ANY facts! (undermines the whole purpose of diversity jx in some respects)
· Abstention (= dismiss a case) (but it takes away a party’s constitutional right to a federal court, and the party has to start all over in state court)
· Stay of Proceedings (= retain jx while the state court decides) (but, it means that fact-finding by the state court will have res judicata effect on the federal court)

· Problems: forum shopping/federal courts may get it wrong, misleading on precedent

· Federal Common Law
· Common law rules of decision with constitutional basis = binding on states b/c Supremacy Clause
· Although in Erie the Court held “there is no federal general common law,” on the same day, Hinderlider v. La Plata: said federal courts have power to develop “federal rules of decision in appropriate cases”
· When can court engage in creating Federal Common Law? Three Theories: 

· (1) Coterminous/Article I theory: judicial lawmaking co-extensive w/ Congress (e.g. what court did in Osbourne)
· (2) Enclave Theory: judicial lawmaking limited to areas of fed significance (federal $$ (Grable), uniformity interest, foreign affairs) (See Clearfield Trust)
· (3) Statutory theory: judicial lawmaking derives from Congress, requires statute 

· Considerations: 

· Whether U.S. is a party (Clearfield Trust): Erie not apply if determined that US rights/obligations arising from federal source of law)
· Strength of federal interest (Boyle, federal $$, military, held: defense in fed. law can pre-empt state law) 

· Need for uniform rule of decision

· Strength of countervailing state interests 
· Congress can always abrogate federal common law; it’s a gap-filler for things Congress hasn’t explicitly mandated
· Federal Law in State Courts (“Reverse Erie”)
· When state courts hear federal COA
· Even though we call it “reverse Erie” we’re basically just applying the “Byrd” test:
· (1) Is the federal rule bound up in substantive rights?  If so, states must apply fed. law as mandated by supremacy clause
· Dice: held: state court must follow federal procedural rule b/c that rule was a substantial part of the right accorded by federal law (federal right to recover; uniformity is key to act’s effectiveness)
· (2) If it’s merely a form and mode of enforcement, there’s no consensus:
· Option A: Sometimes, courts ask whether application of a different rule would be outcome-determinative.  If so, apply fed. rule

· Option B: Other courts ask: “Will the federal interest be burdened? If so, apply fed. rule

· Option C: Others ask “Will the federal interest be frustrated?”  If so, apply fed. rule
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Discovery – NOT ON EXAM
· Rule 26(a): Mandatory Disclosure
· To identify documents & witnesses that may be used to support claims & defenses
· Disclose computation of damages
· Disclose insurance
· Later, must disclose experts
· Rule 26(b): Non-privileged and relevant to any party’s claim or defense and proportional to needs of the case
· “Relevance”: some courts use “logical relation” test
· Defined by relation to pleadings
· “Proportionality” factors:
· importance of issues at stake
· amount in controversy

· parties’ relative access to relevant info

· parties’ resources

· importance of discovery in resolving dispute

· whether expense of discovery outweighs likely benefit (Twombly & Iqbal)

· “Admissibility”

· information discovered does not have to be admissible (as of Dec. 1, 2015)

· “Privilege”: as result of relationship, NOT information itself

· e.g. doctor-patient, spousal, attorney-client

· Rule 27: Pre-filing discovery:
· To perpetuate testimony, NOT to uncover/prove claims (In re Petition of Ford)

· Rules 30-37: Devices
· Rule 30: Depositions: posing oral (or written) questions to deponent under oath

· Rule 33: Interrogatories: posing written questions to a party
· Rule 34: Production of Documents/Tangibles: obtain access to documents etc. under control of parties

· Meta-data = hot issue

· Rule 35: Physical & Mental Examinations: Parties or persons under control of the parties

· Must have court order cuz of intrusiveness

· Does not violate state substantive law (Erie)

· Rule 36: Request for Admissions: admit matters of fact pursuant to written request; once made are binding

· Rule 37: Sanctions for abusive discovery practice

· 37(e) Preservation of electronically-stored info! (new rule as of 2015)

· Duty to preserve info when litigation reasonably anticipated

· Party who fails to preserve can face curative measures (e.g. barred from presenting evidence on that issue at trial)

· If party intended 

Civil Jury Trial – NOT ON EXAM
· Rationale: Populist, Egalitarian, Anti-statist
· 7th amendment: 
· Originalist textual provision: protection of right as it was understood when the amendment was passed
· Historical test: What would they have done back in 1700s when deciding whether jury trial was appropriate?
· Markman test: Interpretation of patent claims (i.e. complicated cases) better suited for bench rather than jury trials
· Way less frequent!

· 1962: 11.5% of federal civil cases went to trial

· 2009: 1.2% of federal civil cases went to trial
Summary Judgment – NOT ON EXAM
· Rule 56
· Timing: Party has until 30 days after close of all discovery to file, unless different time is set by local rule or court order.
· Can be made by either party to decide entire case OR a particular claim
· Standard: “should be granted if there are no material facts in dispute and judgment must be warranted as a matter of law”

· Burdens for summary judgment:
· Tracks same burdens of the case (i.e. same trial burdens apply to Rule 56 motion, usually “preponderance of evidence”
· Standard:
· Evidence of non-movant (usually ∏) will be believed as true, w/ all doubts resolved against moving party

· Evidence = construed in light most favorable to non-movant

· All reasonable inferences will be drawn in non-movant’s favor

· Burden of allegation: What ∏ must allege in complaint to survive a motion to dismiss under Rule 12(b)(6), ∏ must allege everything required in the claim! (I.e. she’s raised a plausible inference of conduct entitling her to remedy)
· Burden of production: What a party must show through evidence at an intermediate point in the proceeding on an element of the claim or suffer an adverse determination on that element
· Burden of persuasion: What a party must show through evidence on an element of the claim or lose on that element; in a civil action, the standard usually is preponderance of evidence
· If ( DOES meet burden of production, then burden shifts back to ∏, and ∏ must come forward w/ additional evidence (cuz a continuance for more discovery is never granted)
· In practice, Courts actually apply a “seat of the pants” approach, since Celotex is confusing
· Adickes: (, (movant), “failed to disclose possibility” that conspiracy was reached, so Rule 56 Motion DENIED
· I.e. ( didn’t meet burden of production, so ∏ didn’t need to present additional evidence
· Celotex: moving party has burden on 56 motion itself, by “informing district court of basis for its motion by IDENTIFYING portions of the record which it believes demonstrate the absence of a material fact”; Rule 56 Motion for Summary Judgment GRANTED
· J. White’s Concurrence: A “naked motion” is insufficient for a Rule 56 motion
· Rule 56(c): party, in moving for summary judgment, has burden “must cite to particular parts of materials in record and SHOW that such materials don’t amount to a claim” (passed in 2010, codified Celotex)
· I.e. codifies White’s Concurrence arguing against “naked motions”
Res Judicata (Claim Preclusion) & Collateral Estoppel (Issue Preclusion) – NOT ON EXAM
· Our focus

· When is judgment valid and entitled to recognition?
· When is judgment final and entitled to recognition?
· Who is bound by valid and final judgment?
· What is barred by a valid and final judgment?
· Recognition: consequences of a judgment in a later action
· Judgment cannot be recognized if it was entered in default judgment w/o proper personal jx
· Enforcement: carrying out relief specified in the judgment, e.g., paying money for damages, or a declaration of a status, or an order to stop doing something (how you translate a judgment into the relief you want, ($, etc.))
· Courts divided: Whether a judgment entered on a QIRII basis is entitled to the same preclusive effect as a traditional in personam judgment.
· A judgment will NOT be recognized if the rendering court lacked personal jx (Pennoyer v. Neff)
· Mere defects in service of process will NOT render a judgment invalid (Pennoyer)
· But…Mullane, Jones v. Flowers: constitutional defect in notice WILL deprive a judgment of validity
· Judgment entered by default can be collaterally challenged for lack of subject-matter jx
· Recognition can also be withheld…
· When judgment is entered by default
· In contested cases when there is “manifest abuse of authority”; or 
· when judgment “substantially infringes on the authority of another tribunal”; or
· Open Q: who decides whether or not it was substantial?  Isn’t a binary – infringe or not?
· rendering court lacked capacity to make “informed determination” and
· principles of fairness tilt in favor of challenge
· No clear rule on this interpretation from SCOTUS
· Valid judgment: judgment where rendering court had personal jx & subject-matter jx, and adequate notice given
· Finality: judgment is final for purposes of res judicata when rendered by trial court (even though it could be reversed)
· Interlocutory orders are NOT final (i.e. no preclusive effect)
· E.g. granting of preliminary injunction
· E.g. Denial of motion for summary judgment
· E.g. Denial of motion to dismiss
· Settlements “so ordered” has preclusive effect
· Final for the same parties and those in privity w/ them (substantive, not procedural, concept, where 2 individuals treated as 1)
· Taylor v. Sturgell: Outlined various categories in law where we hold a non-party in judgment as identical to participating party (like privity)
· Contract
· Substantive Law (property, in rem (runs “against the world”), family law)
· Representation by legal relationship (e.g. guardian, for minor or elderly)
· Control (If other party is controlling the party in lawsuit (e.g. paying fees and running it; amicus brief doesn’t count)
· Collusion through proxy (fee-shifting, e.g. large corp. can’t prop up small business owner who challenged a regulatin against the gov, so he can get the fees reimbursed)
· Special statutes (class action, cuz absentee agrees to be bound by judgment toward representative)
· Relationship between pleading rules & res judicata:
· The easier it is to bring a lawsuit, the stricter the res judicata preclusion rules
· Definining “Claim”:
· Form of action (common law writs: could combine different writs, so you weren’t barred from bringing subsequent claim)
· Thus, in world of writs, claim preclusion was broad (i.e. rarely barred)
· Right-approach
· Under the Code pleading
· One wrongful act
· “Transactionally related test”: if claim should have been brought with the earlier claim 
· Mathews v. NY Racing Assn: all the rights of P to remedies against D with respect to any and all parts of the transaction, or a series of connected transactions, out of which the action arose” had to be litigated in the first case, otherwise the claims are lost forever

· ISSUE PRECLUSION (COLLATERAL ESTOPPEL)
· Basic Requirements:

· 1. Same issue: even if not related at all, but there was a similar issue embedded in a prior lawsuit
· Issue must be identical
· 2. Actually litigated
· Issue must have actually been litigated in the first case
· 3. Actually decided
· Court must have heard evidence on it, considered it, and reached a decision on the issue
· 4. Necessary or essential to the judgment
· Mutuality: Who is bound by issue preclusion?
· A party “or its privies” are bound by a judgment only if there also would benefit from the judgment
· Examples of nonparties who are treated as parties:
· Partners
· Successor in interest
· Fiduciary and trustee
· Class members
· Before FRCP, Indemnification anomaly: employer, not in privity w/ employee, could invoke victory of his employee below to avoid being sued on the same issue
· Judge Traynor in Bernard:
· Bernard, estate beneficiary, sued Cook, the estate administrator, sued Cook for taking from the estate, but lost, cuz court ruled the $ Cook was using was a gift
· Bernard, after then being appointed the administrator of the estate, sued the Bank, for negligently letting prior administrator withdraw money
· Bank claimed the issue was already decided (but Bank wasn’t in privity w/ Cook)
· Held: “it would be unjust to permit one hwo has had his day in court ot …”
· “No satisfactory rationalization has been advanced for the requirement of mutuality”
· Traynor threw out traditional rule of mutuality
· Non-mutual defensive issue preclusion
· A sues B and loses
· A then sues C
· C invokes former judgment as a shield
· Offensive Non-mutual issue preclusion
· A sues B and wins
· C sues B.  C seeks to estop B on the issue decided in A’s favor in first lawsuit
· Under traditional rule of mutuality, ( who lost was allowed to defend on all issues against a new ∏
Mitchell


Upheld Louisiana sequestration statute, w/o giving ( prior notice or hearing


PROV. REMEDY = OK


Holding: risk of ( “wasting the property”; judge not clerk approved; immediate post-seizure hearing





Di-Chem


Garnishment statute, required a bond, and notice, but no immediate post-seizure hearing


--HEARING NEEDED --


Holding: Clerk, not judge approved; based on conclusory statements by ∏





Sniadach


∏ garnished debtor’s wages, w/o notice, by clerk (not judge)


--HEARING NEEDED --


Holding: WI wage garnishment law = unconstitutional; wages = property, protected by due process clause; could impose “tremendous hardship on wage earners” (dignity)





Fuentes


∏ brought replevin actions to repossess household goods bought on credit


--HEARING NEEDED --


Holding: household goods = property; posting bond not sufficient, no “extraordinary situations” present (e.g. war, govt’s participation, etc.); clerk, NOT judge
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