PERSONAL JURISDICTION 

I.
Traditional Basis

A.
Due Process/FF&C

1.
14th Amendment, Article I: ...nor shall any state deprive any person of life, liberty, or property, without due process of law(DP clause for the states)

2.
5th Amendment: DP clause for the Federal gov.  

3.
28 U.S.C. § 1738: Full faith and credit (judgements etc will be given full faith and credit in all US courts)

B.
Types of Judgement

1.
In personam: court exercises powder to render judgement for/against a person by virtue of presence w/in state territory or citizenship

2.
In rem: power to determine status of property located in its territory, binding w/ respect to all possible interest holders in prop

3.
Quasi in rem: renders judgement for or against a person but recovery is limited to value of prop within jurisdiction and thus subject to courts authority 

a.
Under Pennoyer QIR is ok, but property must be attached before the litigation. If D attain's it later, it doesn't count. Attachment of property instate can be considered notice. 

C.
Territorial Jurisdiction

1.
'Tag'/territorial jurisdiction: if you serve someone while in state, you have jurisdiction (Pennoyer) 

a.
In personam judgements against non residents not validly personally served w/ process within jurisdiction are invalid and unconstitutional (violation of DP clause)(Pennoyer)

b.
Can be on a plane over the state (Grace v MacArthur)

2.
Exceptions:

a.
Civil status of residents. Here you only look at the P. Can determine marriage status etc. (concession to reality)

b.
Citizenship (FC), even when person is abroad (Blackmer)

c.
Domicile (SC), even if in a different state at the time. State that accords privileges and affords protections to him may exact reciprocal duties (Milliken). 

d.
Consent. If you show up to defend, you consent to jurisdiction. (unless special appearance to challenge PJ)

e.
Conducting business: can force to consent by assigning an in state agent on whom process can be served. 

II.
Expanding Basis of PJ

A.
Response to experience: world changed, communication is more rapid.

B.
Beginnings of Fairness and Reasonableness- Sovereign Interest Expansion—states have sovereign interest in citizen’s safety, allowing redress for harm/ability to regulate dangerous conduct., so can pursue out of state defendants to recover for injury done to citizens.  Add in consideration of overall fairness and reasonableness

C.
Conducting certain activities w/in a state can be considered consenting to PJ.

1.
Strictly speaking conforms to Pennoyer: person consents. 

2.
Driving in Hess v Pawloski: Law say driving in the state = consent to service of process on angent. But consent limited to events proceeding out of conduct; still must be given notice and time and opportunity for defense

III.
A New Theory of Jurisdiction

A.
Minimum Contacts

1.
DP requires only that in order to subject a D to an in personam judgement, if not present within forum, that he have certain minimum contacts with the forum such that maintenance of suit does not offend traditional notions of fair play and substantial justice. (International Shoe v Washington)

a.
Also look at the interest of the forum state/fairness: here strong, power of state enforce tax laws

2.
General Jurisdiction:  Where case is not related to the contacts. If contacts substantial, systematic, and continuous, court has jurisdiction over non-resident even if the claim doesn’t relate to these activities at all

3.
Specific Jurisdiction: Where case is related to the contacts. If a case arises from acts, look at the nature and quality of the contacts. 

a.
Single contact can satisfy if quality/nature is sufficient. Ie: a single contract can give rise to jurisdiction if the contract is sufficiently connected to the forum state, it would be fair and the state has an interest in regulating it. (McGee Contract was negotiated in CA, payments sent from CA, CA has a sovereign interest in regulating the insurance of residents, unfair to make residents travel to bring suit as may make insurance companies judgement proof)

B.
Due Process and Long Arm Statutes

1.
Under LAS, can get jurisdiction over non residents for certain acts, even if they were committed outside of the state. Many have 'to the max' LAS, that allows for jurisdiction as long as doesn't violate DP. 

2.
Can establish minimum contacts by injecting a product into the stream of commerce with the reasonable expectation/contemplation that a product will end up in a given state. You are selling to the end consumer, and tort is where injury occurs not where product was made.  Grey

a.
But: does not satisfy LAS if conduct was too remote to say tort committd in state (Green v Advance Ross)

b.
Order of operations (Grey v American Radiator)

(1)
Does a long arm statute govern?

(2)
Does it violate DP? 

(a)
Is it fair and reasonable under the circumstances? Are there acts that invoke the benefits/protections of the state (reasonable inference that business results in subsequent use, then yes).

I.
Convenience factors/which law will govern?

(b)
Is there reasonable notification. 

3.
Purposeful Availment:

a.
Look at the conduct of the DEFENDANT not plaintiff. 

b.
“It is essential that in each case there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of laws” Thus one party's unilateral action reaching into a state cannot subject another person to PJ. Choice of law =/=forum  (Hanson v Denkla, contrast to McGee)

(1)
Fairness/convenience alone are insufficient, you must satisfy the minimum contacts/purposeful availment test first. 

c.
Can the D reasonably foresee being haled into court in the forum state?.  If knowing good would travel was enough for jurisdiction, then every merchant would effectively “appoint the chattel for service of process.” 3rd party action subsequent to transaction cannot create jurisdiction and foreseeability alone is not enough (World Wide Volkswagen contrast to Grey) 

(1)
Must be reasonably amount of predictability in order to allow people to plan their conduct. Purposeful availment is notice that you are subject to suit. 

(2)
Five factors to consider: burden on D, forum state's interest, P's interest in obtaining convenient and effective relief, interstate systemwide interest in most efficient resolution, shared interest of several states in furthering fundamental social policies(consider international dimension ala Asahi)

d.
All that matters is that D has minimum contacts, don't have to look at plaintiff's contact w/ the forum state/what the point of the suit is. (Keeton v Hustler : regular monthly sales of thousands of magazines are enough contacts that Hustler can reasonably anticipate being haled into court)

e.
Causing an effect in forum state is not enough for jurisdiction over a person, must be purposeful availment. Effects test only applies to commercial activity(where not unreasonable) (Kulko v Superior Court, sending kids to CA doesn't count. Also can't use stale contacts, relates to foreseeability) 

(1)
Contrast to Calder v. Jones – libel of actress in National Enquirer (published outside of CA) had an effect in CA where there was a large publishing amount; state was the focal point of activities. Intentional act, aimed at state, knew harm could occur in forum 

4.
Fairness/Reasonableness 

a.
First do minimum contacts test, then whether would comport w/ fair play and substantial justice(look at WWV 5 factors). Where D has reached out and purposefully directed activities towards the forum state, there is a presumption that PJ is reasonable unless can make compelling case of countervailing considerations. (Burger King)

b.
May not be fair if there is no purposeful direction of a good towards a forum state (Asahi, contrast to Grey, just putting into stream of commerce not enough...but even apart from that, would be unreasonable/unfair here under WWV factors to maintain suit here given burden on D and interest of forum state is low). You can have minimum contacts but no J if it is unfair/unreasonable. 

IV.
General Jurisdiction

A.
When suit relates to activities outside of the forum state, there can be general jurisdiction if the activities are systematic and continuous (Perkins v Benguent,  even tho related to marriage, Ohio was de-facto home of the company, and he was CEO: writes checks, correspondence, directors’ meetings and holds bank accounts with substantial balances in Ohio). But also look @ state statutory background. 

B.
Contrast Perkins to Helicoptoros: Attendance of meetings in TX, purchase of helicopters and training of pilots there not enough to establish the “continuous and systematic” contacts necessary to establish general jurisdiction. Suggests that the only clear indicators of continuous and systematic contacts are to have an office or designated agent within the state. 

1.
Think of this case when examining interests of foreign relations,  if this case allowed suit, then US would never be involved in any transaction

V.
Technological Contacts

A.
Websites:  Whether or not there is jurisdiction is determined by a sliding-scale test of contacts with the state.  Divides websites into active where doing business etc (clearly jurisdiction), interactive (possible jurisdiction based on nature of contacts), and passive (no grounds for personal jurisdiction). Consider contacts with state and reasonableness of exercising jurisdiction. (Zippo)

B.
Test: D has performed some action or transaction in the forum OR purposefully availed (Pebble Beach)

1.
Availlment: was there conduct in the state? If yes

2.
Was there Purposeful Direction? RUN Calder v. Jones EFFECTS TEST:

a.
Committed an intentional act

b.
Expressly aimed at state (passive website = insufficient)

c.
Caused harm, which the D knew was likely to be suffered in forum state

VI.
Jurisdiction based on property

I.
In rem: Involve questions of ownership of property against entire world; any claim then or tomorrow.

A.
Debt can be attached wherever debtor is amenable to suit, situs of debt follows you around (Balk v Harris)

B.
Quasi in rem

1.
QIR1: like true in rem cases, but question of ownership is between a more limited number of parties where interest of particular party for property in the state.

2.
QIR2: Property as toehold to drag absent defendant into court to pursue judgment that could not otherwise be obtained.  Suit is not related to property.  Because claim unrelated to property but attached, value of defendant’s interest in property acts as a cap on plaintiff’s recovery

a.
BUT: Can’t use quasi-in-rem to circumvent limits on in personam jurisdiction. Presence of property ALONE cannot be used to get PJ. Can be indicative of contacts w/ state, but non material property (ie stocks) is harder. (Shaffer v Heitner)

(1)
You would essentially always be able to choose jurisdiction in Delaware by always keeping the stock situs as there. In actuality, the situs should be with the holder of the stock and therefore in personam jurisdiction is all that matters 

VII.
Jurisdiction based on presence

A.
Tag/territorial jurisdiction still ok. Don't care about minimum contacts if you are served while present in forum. Even temporary presence and no other contacts gives rise to PJ as you availed yourself of forum state.  (Burnham v. Superior Court)

VIII.
Consent

A.
 By appearing in order to raise a defense of personal jurisdiction, one inherently consents to courts’ right to determine jurisdiction. Court refers to this as consent to jurisdiction by estoppel, but would be cleaner to say that court always has jurisdiction to determine jurisdiction. m to contest jurisdiction is consent to court's ability to decide if they have jurisdiction. Can be waived. (Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee)

B.
Forum selection clause: Even in contract of adhesion, court will still uphold forum clause so long as it’s reasonable (Carnival Cruise upheld forum selection clause in contract of adhesion found on back of pre-purchased cruise tickets. Relied on p abilities to keep prices down by limiting adjudication to a single forum). They are good for business  and courts will give weight to them (M/S Bremen v. Zapata Off-Shore Co)

IX.
Jurisdictional reach of federal courts

A.
Federal courts can’t exercise personal jurisdiction unless it has some statutory authority and exercise of jurisdiction comports with the constitution

B.
Federal courts generally “piggy-back” on the long-arm statutes of states in which they sit. Exceptions 

1.
100-mile bulge rule” can extend for 100 miles from where summons was issued IF AND ONLY IF party joined under rule 14 or Rule 19

2.
If federal statute otherwise authorizes service of process

3.
If turns out not state would be able to exercise personal jurisdiction over the defendant AND the case involves a question of federal law, then can go to the max of the constitution to exercise jurisdiction.

C.
Authority of federal courts to exercise jurisdiction is generally limited by Rule 4 of FRCP. 

1.
4(k)(2): For a claim that arises under federal law, serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant if: 1. A defendant is not subject to jurisdiction in any state’s courts of general jurisdiction; and 2. Exercising jurisdiction is consistent with the United States Constitution and laws.

D.
Federal courts have to comply with due process (5th Amendment; if piggy backing, 14th amendment)

1.
Minimum contacts generally applies because just need contacts with the US as a whole. Don’t need to consider fairness/reasonableness once you have minimum contacts because federal venue provisions take care of this.

NOTICE

I.
Requirement of reasonable notice

A.
Parties in suit/whose rights may be affected must be given notice because it provides the opportunity to be heard that is required under due process.  Also gives time to prepare a defense. DP issue. 

B.
Notice must be reasonably calculated under circumstances to inform interested parties and to allow them to appear. Not exact standard, balance costs against interests of parties. You have to take the perspective of someone who actually desires to inform someone of the suit when deciding what is reasonably calculated. (Mullane v Hanover Bank: Here, publication only enough for unknown parties, but if person is known, must also mail.)

C.
Examples: 

1.
Greene v. Lindsay – notice posted on property does not meet Due Process because no guarantee of receipt(given process servers’ awareness of the likelihood that notice posted on doors in housing project in question would be removed before tenants could see them)

2.
Dusenberry v. US – prisoner complains that notice inadequate: certified mail is ok, don't have to go to heroic efforts

a.
BUT: Certified mail must be followed up by reasonable methods if available (ie regular mail) if mail returned/awareness didn't get it as this allows mail to at least remain at property (Jones v Flowers when the State undertakes to deprive a citizen of his property and has proof that efforts to give notice are failing, they have a duty to follow up within reason.)

3.
Aguchak v. Montgomery Ward Co. – Alaska case where people did not appear (because cost of appearance outweighed cost of debt) and were not aware that they could respond in writing or receive a delay. SC of Alaska held that summons in small claims court need to include that info. DP requires an opportunity to be heard, notice is linked to this. So it’s not a big jump to require that notice spell out details. 

II.
Mechanics of giving notice

A.
FRCP 4

1.
4(a)(1) Summons must name court/parties, be directed to D, state time at which must show up and defend, notify that failure to appear=default judgement.

2.
4(c) Summons must be served w/ copy of complaint, by anyone over 18 and not a party, or by marshal/deputy at Ps request, 

3.
4(d)(1) Can be waived. Indiv/corp subject to service has duty to avoid unnecessary expenses. P may notify D and request D waive service.(2)If D fails to waive w/o good cause, court can impose expenses of service on them. Doesn't have to answer to; 60 days after if waives. (5) Doesn't waive PJ/SMJ objections.

4.
4(e) May be served by delivery a copy personally, leaving a copy at hous w/ someone of suitable age and discretion, delivery to agent. 

5.
4(h) for corp this or by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process/mail to Ds. 

a.
 Insurance Co. of N.A. v. Hellenic Challenger: Summons left with claim adjuster who is ass’t to claims manger (an appointed recipient by company) but claims manager absent. Court finds that summons properly left, service of process not limited to appointed officers, etc. but reasonable calculation of receipt. 

6.
4(f) – Serving an Individual in a Foreign Country:  Any internationally agreed upon method that is reasonably calculated is OK

B.
If notice is received, then method is probably valid. Court will allow contractual provisions that overturn traditional procedural rules, even if they might lead to some unfairness...National Equipment Rental, Ltd. v. Szukent K allowed for notice to agent which Ds did not know, but was also sent by mail. They did receive notice so OK)

III.
Opportunity to be heard

A.
Deprivation of property is without due process if it denies the right to an opportunity to be heard before the chattels were taken (Fuentes). 

1.
Concern about arbitrariness/mistake. DP protects against arbitrary encroachment on right to possess property/ “significant property interest”  

2.
Does not matter that the deprivation is not final.

3.
Notice can only be excused when Notice can only be postponed when: (1) seizure is to secure important government interest, (2) there’s a special need for urgency, and (3) the state has control over its monopoly on legitimate force, not using it for a private party as in the instant case.

B.
State statutes can allow for pre-hearing depravation if there are sufficient safeguards against arbitrary depravation  (Mitchell)

1.
Safeguards:

a.
Get judge to sign off on sequestration by need (ie risk of destruction etc) through affadavits of facts. Fact intensive v simple case?

b.
Immediate post depravation hearing

c.
Bond twice the $ of the property, make sure will get back property

d.
Bear in mind P interest in prop (contrast to Sniadach/Dohr where no previous interest etc). Here both P and D have interest in property at stake. 

2.
Contrast to DiChem v North Georgia Fishing. Violates DP/falls under Fuentest bc: no hearing to establish probable cause. Only affidavit of D is required. What level of showing needs to be made? Strong v just 'plausible'? No immediate right to hearing after seizure to dissolve sequestration. Attorney doesn’t need to know facts, clerk not judge, debtor deprived unless he files a bond. Freezing large amount of money is a burden. 

C.
Matthews TEST(Connecticut v Doehr: )

1.
Private interest(usually D) affected by prejudgement measure

2.
Consider risk of erroneous deprivation and what safeguards can/should be employed

3.
Pay principal attention to the interest of the party seeking the prejudgment remedy and any public policy interest

4.
For fairness look at:

a.
Post-hearing availability, need of property, evidence, judge is better than clerk, bond/security, interst of person being deprived

SUBJECT MATTER JURISDICTION

I.
US Const Article III Section 2

A.
Gives SMJ to FC for

1.
Cases arising under Constitution, laws of US. (Federal Q/'Arising Under')

2.
Cases affecting ambassadors, public ministers, consuls (SCOTUS has original jurisdiction)

3.
Admiralty and maritime

4.
Controversies to which US is a party

5.
Controversies between two or more state, or between a state and a citizen of another state

6.
Between citizens of different states(DJ) 

7.
Between a state/citizen thereof and foreign states/citizens/subjects(alienage)

II.
What is SMJ?

A.
Power of the court to hear a particular type of case.

B.
SC: general SMJ. Have jurisdiction over everything not specifically banned by statute. 

C.
FC: limited SMJ: only have it where specifically granted by statute or the Constitution. 

D.
Courts have discretion to determine whether certain threshold requirements are elements of SMJ or simply potential defenses:

1.
State court: principle that lack of SMJ makes a final judgement void is not applicable in cases where, upon analysis, do not involve jurisdiction but merely substantive elements of a cause for relief/ingredient of claim (Lacks v Lacks)

a.
How do you tell? 

(1)
Statute may tell you of jurisdictional requirement or just COA

(2)
If statute is ambiguous, look at background and the value of having certainty of final judgements. Weigh factors. 

(3)
Presumption that state supreme court has SMJ unless there's something specific in statute that deprives of jurisdiction(opposite w/ FC, don't have SMJ unless specifically authorised by statute)

2.
Federal Court: Look at statute. Is jurisdictional provision separate from specific provision? If not specifically ranked as jurisdictional can treat as non-jurisdictional (Arbaugh v Y&H, threshold number of employees is an element of plaintiff’s claim, not a jurisdictional issue) 

a.
Also look at waste of judicial resources: did party already win on the merits and did the other side have an opportunity to contest jurisdiction before? 

E.
BUT: cannot waive Statute of Limitations, explicit requirements (cannot consent to SMJ)

III.
Diversity Jurisdiction

A.
 Background

1.
28 USC § 1332(a) DC has jurisdiction of all civil actions where amount in controversy(AIC) exceeds $75K and is between 1) citizens of diff states 2) citizens of a state and citizens of a foreign state 3) citizens of different states and in which citzens/sibjects of a foreign state are additional parties and 4) a foreign state as P and citizens of a state/different states. 

a.
Requires complete diversity: no P can be citizen of same state as any D(Strawbridge v Curtis). 1359: prevents fraudulent joinder to destroy DJ.

b.
Purpose: prevent hometown advantage/avoid discrimination to out of state residents (Bank of US v Deveaux) 

2.
28 USC § 1332(c)(1) Corporation deemed citizen of any state in which it is incorporated and the state where it has its principle place of business. 

a.
Unlike people can be citizen of more than one place. How tell where principle place of business?

(1)
Nerve center test—where the executives are

(2)
Operating assets test-where main functions of the company are

(3)
Total activity test—balance that looks at first two approaches but gives weight to one factor or another depending on circumstances.

(4)
 Unincorporated Associations/partnerships etc: look at where members are located

B.
Citizenship and Domicile 

1.
Citizenship means domicile. Mere residence in a state is insufficient. Domicile is a place of 'true fixed and permanent home/principle establishment and to which you have the intention of returning whenever absent'.  (Mas v Perry)

a.
Until you acquire a new domicile you maintain your old one, even if not living there. You establish a new one by taking up residence in a different domicile and intending to remain there. 

2.
Must be both a citizen of the US and a citizen of a state (Dred Scott)

a.
If you are a citizen of the US but domiciled abroad you cannot use either alienage(b/c you are US citizen) or diversity(b/c you are not a citizen of a state). 

C.
Amount in Controversy

1.
§ 1332(a) stipulates AIC must exceed $75K.(interest and cost don't apply) 

2.
For the most part, federal courts follow rule that if the amount in controversy requirement was made out at the time the complaint was filed, that’s all that matters (St Paul Mercury v Red Cab), even if it’s later proven to not meet it, UNLESS later developments show to a high level of satisfaction that the plaintiff was acting in bad faith when the complaint was filed(Hall v Earthlink)

3.
Aggregation

a.
One plaintiff can aggregate all claims against one D, regardless of if they are related

b.
Multiple plaintiffs can join against one D only if the claims are related (to enforce a single title or right) and in which they have a common and undivided interest (how tell? if 1P fail to collect share other Ps would get more)

c.
1P, more Ds, can't aggregate unless joint and several liability

d.
Exxon invalidated Zahn and now a class action can be brought if one named representative satisfies the amount-in-controversy requirement

D.
Judicially Created Exceptions to Jurisdiciton

1.
Limited exceptions, not tied to statute. 

2.
Probate Exception: federal court cannot exert federal control over property that is already under control of the state court and cannot invalidate/annul a will.

a.
Probate exception exists when (1) interferes with validity of the will or (2) interfered with property in control of the state (Marshall v Marshall, defined v narrowly: can't exercise in rem but can exercise in personam... case fell outside of the probate exception because  the widow's claim did not involve the administration of an estate, the probate of a will, or any other purely probate matter. Can entertain as long as it doesn’t interfere with state proceedings. Can’t be excising jurisdiction over same prop under control of probate court.)

3.
Domestic Relations exception: diversity of citizenship claims don’t apply to alimony, divorce, and child custody claims. (courts don’t really like to use this, would flood FCs) 

IV.
Federal Question ('Arising Under')

A.
Article III Sect 2/Constitutional Test

1.
The 'ingredient test' gives FCs jurisdiciton over any dispute where a question of federal law was an 'ingredient' of the COA. Probably satisfied in any case in which a party seeks to rely on or establish a proposition of FL to prove either a claim or defense. (Osborne v Montgomery, v broad...bank create by fed statute, so would arise under? Probably too broad to ever be applied)

2.
"Arising under" language of Article III - broad enough to apply if substantial issues of FL are raised by either party to the case.

B.
Statutory Test

1.
28 USC § 1331 The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.

a.
The meaning of “arising under” under the statute has never been as broad of an interpretation as the ingredient test of Osborn for the Constitutional “arising under. Why?

(1)
Potential federalism issues; don’t want to drive state law cases into federal court unnecessarily

(2)
Don’t want to get flooded with a bunch of cases (floodgates problem, docket control)

(3)
Ease of application—Osborn test too messy and would basically let everything in

b.
FCs have exclusive jurisdiction over some issues: bankruptcy(1334), patent law(1338), actions to recover a fine/penalty under FL, actions against foreign consuls. 

2.
Well Pleaded Complaint

a.
In deciding whether or not there is arising under jurisdiction, you look at the P's complaint. It is not enough if the federal cause of action is in the counterclaim/complaint alleges an ANTICIPATED defense. (Louisville/Nashville v Mottley)

b.
When reading well pleaded complaint, have to consider what law creates the cause of action. (American Well Works) 

c.
Can't conceal true nature of complaint through 'artful pleading' (Bright v Bechtel) ie if really federal issue can't just plead state claims to avoid SMJ

3.
Even if on the face of the plaintiff’s well-pleaded complaint there’s no federal law cause of action, there can still be jurisdiction under 1331 if there is a substantial federal question that must be necessarily decided (Smith v Kansas City) How tell?

a.
Is there a Private Right of Action(PROA):

(1)
Four part test to determine whether private right of action should be implied from a fed statute (Cort v Ash)

(a)
Is the P one of the class for whose benefit it was enacted?

(b)
Any indication of leg intent(implicit or explicit) to create or deny a right such a right of action? 

(c)
Consistent w/ underlying purpose of of legislative scheme to imply a remedy? 

(d)
Is the COA one traditionally relegated to SL/in an area basically concern of state, so would be inappropriate?

(2)
If no, then can indicate not substantial question (Merrel Dow) altho not determinative (Grabel). Sufficient but not necessary. 

b.
Grabel Balancing Test: 

(1)
Is there a substantial question of federal law?

(2)
Is federal issue actually disputed and substantial rather than tangential?

(3)
Is there a floodgates concern? (would it swamp the FCs with cases, Merrel Dow or screw up the state/federal court balance of work)  

(a)
Facts

I.
Grabel: only q was interpretation of fed tax code. Clear q of law, good to answer it and have done (Clearfield Trust similar, fed money almost always involves federal interest and thus fed question. FC always has SMJ when US is party)

II.
Merrel Dow: was really a state negligence case, just involving the interpretation of FCDA(which doesn't create a PROA) and would likely flood FCs if SMJ granted. 

(4)
Contrast GrabelMerrel Dow: Is there a need for uniformity? (Yes: Grabel No: Merril Dow) Is it a novel federal q? Fed interest in resolving? (Yes: Grabel No: Merril Dow) 

(5)
Must always consider the countervailing considerations: Is it a pure, clean q of law(Grabel) or a messy case w/ lots of facts that will impact it/open floodgates (Empire Health)?

(a)
Empire Health: 2 ways to get into court: Directly(FL creates claim for relief) or Indirectly(strong fed interest, ie fed contract)

I.
No SJM:  floodgates will open, lots of messy facts. Just because a contract with federal government does not = federal question/not automatic inclusion of federal interests.

II.
Also don't want different results if it proceeds directly or indirectly. 

V.
Supplemental Jurisdiction

A.
Pendent and Ancillary Jurisdiction

1.
Ancillary jurisdiction: whenever a P or D injects a claim lacking an independent basis for FSMJ by: counterclaim, cross claim, third party complaint. 

2.
Pendent party jurisdiction: when P, in complaint, appends a claim lacking an independent basis for FSMJto a claim that does have the basis. 

3.
Now pendent jurisdiction + ancillary jurisdiction=supplemental jurisdiction.

4.
Common Nucleus of Operative Fact

a.
A state claim can be brought with a federal one, even if no independent basis for SMJ over state claim, if they arise from a common nucleus of operative fact. (Gibbs). But:

(1)
That power does not have to be exercised. About judicial economy(deciding in 1 forum=more efficient), convenience and fairness to litigants(if exclusively federal would HAVE to bring 2 cases)

(2)
If state issues substantially predominate, then not allowed. 

(3)
If fed claim dismissed before trial, state claims must be dismissed to. 

(4)
Can't join an entirely different D on the basis of a state law claim over which there is no independent basis of jurisdiction just because common nucleus of operative fact. (Aldinger v Howard)

B.
Supplemental Jurisdiction

1.
28 USC § 1367. a) Except as otherwise provided where court has original J it has supplemental jurisdiction over all other claims that are so related to claims in the action that they form part of the same case or controversy. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

a.
Codification of Gibbs and overruling Finley which found no pendant party jurisdiction. 

2.
28 USC § 1367 (b) Only applies to cases in which jurisdiction is found solely on section 1332 (diversity cases): exceptions: no supplemental jurisdiction on persons made parties under Rule 19/20(joinder)

3.
28 USC § 1367 (c) Can decline if (1) claim raises a novel or complex issue of State law, (2) the claim substantially predominates over the claim over which court has original jurisdiction, 3) has dismissed all claims has SMJ over 4) other compelling reasons 

4.
28 USC § 1367(d) Tolling provision: if court dismisses state claim w/o ruling on it you have 30 days to refile in SC unless state law gives you longer

5.
Class Actions: Where the other elements of jurisdiction are satisfied and at least one named plaintiff meets the amount-in-controversy requirement, § 1367 authorized supplemental jurisdiction over claims of other plaintiffs in the same U.S. Const. art. III case or controversy, even if those claims were for less than the jurisdictional amount (No exception for Rule 23) (Exxon v Alllapattah)

VI.
Removal Jurisdiction of Federal Courts

A.
28 USC § 1441. a) Except otherwise provided, action brought in SC which FC have SMJ can be removed by D to FC in district where SC is siting. Limitations

1.
Not federal question(ie DJ) cases only allowed to be removed if none of the parties are citizens of the state in which such an action is brought

2.
Has to be removed to DC where action is pending in date

3.
If fed diversity claim joined w/ non removable claim, entire case can be removed and DC can decide all issues or can remand matters in which SL dominates

4.
When have multiple Ds, all Ds have to consent to removal(circuits split on this)

B.
§ 1446: Procdure for removal: 30 day time limit, but if removed for DJ, can't do it more than a year after commencing action 

C.
§ 1447: Order remanding to SC is not reviewable on appeal or otherwise

D.
§ 1442: Removal in cases regarding fed officers sued/prosecuted. 1443: Civil Rights cases. 1445: Cant remove action against railroad under FELA, workers comp action or something arising under Violence Against Women Act. 

E.
§ 1453: Class actions: Knocks out 1 year limit on removal in diversity cases, Knocks out limitation on removal by home state defendant, Gets rid of complete consent rule that requires all defendants to give consent to remove, Permits appeals of orders to remand.

F.
Removal requires original jurisdiction(Syngenta) (Facts: Two lawsuits, one pending in federal court in Alabama (Price) and one pending in state court in LA.  ; Settlement of one (AL)provides for complete dismissal of other(LA); AL lawyers goes back to LA and says only certain claims were dismissed; Syngenta hears about this, removes to LA Fed court, and then transfers back to the court that was hearing Price.  Syngenta argues the All Writs Act (allows court to issue all writs necessary and appropriate to aid of their respective jurisdictions) allows federal jurisdiction.)

1.
1441: ancillary/pendent jurisdiction doesn’t exist here; when you have specific statute governing supplemental jurisdiction, can’t run to more general, less specific, all writs act.

VII.
Challenging SMJ

I.
Lack of SMJ may be as asserted at any time by any interested party prior to final judgement. 

B.
Collateral attacks: Except for default judgments, federal preemption or sovereign immunity issues, presumption is that you can’t attack jurisdiction collaterally.  Strength of presumption depends on circumstances.

1.
Generally beyond CA unless under Rest of Judgements unless: SM of action was so plainly beyond courts J that it was an abuse of authority, allowing the judgement to stand would substantially infringe authority of another tribunal, judgement was rendered by a court lacking capability to make informed determination of a q concerning jurisdiction and as a matter of procedural fairness should have opp to attack

C.
Generally attach presumption of finality on first court’s subject-matter jurisdiction decision since reviewing court in another district won’t be as familiar with all the issue/laws of the first district, and finality is important.

VENUE, TRANSFER and FORUM NON

I.
Venue/Transfer

A.
Venue is the place where a lawsuit should be heard. 

B.
28 USC § 1391 sets out general venue rules: where the defendant resides, may be found, may be subject to subject matter jurisdiction, or where substantial part of events giving rise to the claim occur. For corporation, wherever have persona jurisdiction. 

1.
This is for federal law, for states look to statutes. Typical statutes predicated on: where subject of action or part thereof is situated(ie property), where cause of action or part thereof accrued(convenience of witnesses), where some fact is present or happened, where the D resides(convenience of D), where d has an office or place of business/agent, where P resides(convenience of P), where p does business, where d may be found(outmoded), where d may be summoned or served, county designated in complaint, any county, where seat of gov located

2.
States are allowed to set venue rules (Burlington v Ford)

3.
Supreme Court has said Constitution says nothing about venue unless so oppressive that it might be a violation of equal protection or privilege/immunitiesàmatter of judicial administrative convenience

C.
28 USC § 1404 allows changes of venue to anywhere with jurisdiction, “for the convenience of parties and witnesses, in the interest of justice.”

1.
P's choice of forum should rarely be disturbed, but not never. 

2.
Applicable law follows the transferee from original state(Van Dusen), even if purposefully brought it there to get better law (Ferens v Deere)

D.
28 USC § 1406 provides for dismissal or transfer of suits brought in the wrong venue, if objection made in timely manner

1.
What if both venue AND jurisdiction is wrong? May be ok in 'interest of justice'. (Goldlawr)

II.
Forum Non Conveniens 

A.
Forum non applies even though a court has personal jurisdiction, subject-matter jurisdiction, and venue properly lies in that court.  Not about some impropriety in strict legal sense about bringing case in particular forum, about impropriety in sense of convenience or other factors that point to a BETTER forum for bringing suit.

B.
Like venue but completely judicially created, not statutory. 

C.
When to grant:

1.
For forum non there has to be another forum that has jurisdiction that can decide the claim

2.
Procedure: (Piper Aircraft v Reyno) 

a.
Is there an alternative forum? If no other forum for case to be tried in, forum non not granted---point is that there is an alternative, adequate forum (in theory)

b.
Start with presumption that of deference to p choice of forum. But not an irrefutable presumption because defendant can sometimes reject forum choice. Mere fact that a P is better off under US law is insufficient to justify denying a forum non motion to another forum internationally.

(1)
 BUT if recovery so woefully inadequate that it basically means no recovery under the other system that can be considered underadequacy

c.
Decision whether or not to grant forum non motion is left to the “sound discretion” of district court—means appellate court will have difficulty overturning.

3.
Why? Don’t want US courts to waste judicial resources having to do a choice of law/comparative law analysis of foreign law if an alternate forum is available (this case touches on US, but really a Scottish case). Not familiar with law, no foreign forum interest, and preventing US forum for any and all cases (US forum is often desired because of advantages to P)

D.
When give deference to P's choice? (Irragori v. United Technologies Corp) 

1.
Balance public and private interests.

2.
Public:  What is the interest of the forum? Choice of law/how hard will it be to apply other/maybe even foreign law?

3.
There should be deference to plaintiff’s choice of forum, even if they’re filing in a forum different from their home forum.  Have to take into consideration the reasons for choice of forum, and give more deference if there is a good reason.

4.
Factors to consider:

a.
For: Convenience of the P's residence in relation to chosen forum, availability of witnesses/evidence to the forum district, D's amenability to suit in forum district, availability of appropriate legal assistance and other reasons relating to convenience/expense

b.
Must be balanced against: things that indicate forum shopping (attempt to win tactical advantage w/ local laws, habitual generosity of juries in district, Ps popularity/D's unpopularity in region, inconvenience/expense to D) 

ASCERTAINING APPLICABLE LAW

I.
State Law in Federal Courts

A.
18 USC § 1652. Rules of Decision Act(RDA): The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.

1.
Old interpretation: Only applied to state statutes, not common law (unless local CL) (Swift v Tyson)

a.
Problem: Led to forum shopping. Substantive law would vary depending on what court you could get into (Black and White v Brown and Yellow Taxi, reincorporating in different state to avoid state law it didn't like). 

B.
Basic Erie Doctrine. 

1.
Federal court sitting in diversity must apply the laws of the state unless the case is governed by Federal Statute, or the Constitution, or explicitly authorised by act of Congress. (Erie v Tompkins)

a.
Why overrule Swift? 1) Prevent forum shopping 2) Idea of uniformity of federal law that drove decision in Swift never materialised, 3) Was unconstitutional: gave federal judges the right to make law where constitution gave federal gov no such powers 4) Was hard to tell difference between common law and local common law 

2.
Outcome determinative test (Guaranty Trust v York)

a.
The outcome if litigation should be substantively the same in federal court as it would be in state court, so far as legal rules determine the outcome 

b.
State creates substantive rights, and federal court cannot abridge or enlarge those rights. Fed court in diversity is effectively another state court, and if you could not get relief in state court you cannot get it in federal 

(1)
This, SOL, while procedural, is substantive if it is outcome determinative. 

(2)
BUT form and mode: If the outcome is different simply because of a stupid basic rule (i.e. paper that the complaint is submitted on must be 30% recycled paper), then this is procedural form and mode – can affect outcome but does not impact substantive rights

c.
Results in unholy trinity/outer limits of York 1) Ragan: varying interpretation on when an action is commenced: Supreme court says has to follow state rule if it impacts the outcome (which it does) 2) Woods: company wouldn’t be allowed to bring suit under Miss Law, brought in fed court—If couldn’t have filed in Miss state court, then can’t bring suit in federal court 3) Cohen: FRCP governs shareholder derivatives suit.  Under NJ law, P had to post bond while filing suit, federal rule doesn’t require posting bond.  Supreme Court says have to apply NJ law.

3.
Byrd Balancing Test (Byrd v. Blue Ridge Rural Electric Cooperative)

a.
Must consider affirmative countervailing considerations: balance York policy of uniform outcomes with any countervailing federal considerations that arise from FC's status as independent judicial system. 

b.
Is it considered outcome determinative ex-ante? (SOL) or just ex-post?

c.
Is it bound up with the definition of the rights and obligations of the parties/state policy or merely form and mode/means of enforcement? If no, is there a strong federal policy in the other direction? 

(1)
In Byrd state not having jury in this case is just form and mode, but Fed policy re: jury trial is strong (7th A)

d.
Reaffirms York that FC should mirror SC as much as possible, but puts forward other factors to consider. 

C.
18 USC § 2072. Rules Enabling Act (REA) (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrate judges thereof) and courts of appeals. (b) Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.

1.
FRCP are under the REA, laws are under RDA. 

D.
Federal Rules and Erie

1.
FRCP v State Rules (Hanna v Plumer)

a.
If there is a direct conflict between a Federal Rule of Civil Procedure and a state procedural rule, Federal rule wins unless it runs afoul of the REA. 

b.
Any rule SCOTUS and congress approve and doesn't change substantive rights is ok

c.
Modified outcome determinative test for REA: must be viewed in light of the twin aims of Erie: prevention of forum shopping and inequitable administration of laws. 

(1)
Ie in Hanna no-one would have picked FC just to avoid service in person v someone else at the house. 

(2)
Inequitable admin: would using the federal approach instead of state open up a significant difference in litigation opportunites ex ante? 

d.
Has to be a direct conflict between rules (Walker v Armco, found federal rule not broad enough to cover the issue, this no FRCP on point...altho mainly Stare Decisis and unwillingness to overrule Ragan) 

e.
Harlan concurrence: if not a direct conflict, would the rule have influenced conduct prior to litigation

f.
Test 

(1)
Is there a direct conflict? If yes then,

(2)
Does it satisfy the REA?

(a)
Is it arguably procedural?

I.
Does it abridge or modify state substantive rights when viewed in light if twin aims of Erie? If no apply FRCP

g.
Modified approach for federal statute(also applies to FRCP) (Stewart v Ricoh) 

(1)
First ask whether the statute is sufficiently broad to control the issues before the court

(2)
Is it arguably procedural? 

(a)
Does it represent a valid exercise of congress' authority under the constitution (did it intend rule to each this issue in a manner that abides w/ the constitution) 

I.
Under Hanna "constitutional provision for FCs carries w/ it congressional power to make rules governing the practice and pleading in those courts, which in turn includes a power to regulate matters which, altho in uncertain area between substance and procedure, are rationally capable of classification of either". 

h.
Modified Balancing Test (Gaspirini v Center for Humanities)

(1)
When there is a strong state interest give it more deference. Can be creative and try to accommodate both state and federal interest. Try to allow place for state interests to be vindicated in federal system. Simply because federal rule in background, doesn’t mean always going to go down REA track.  Will avoid federal rule to give state rule space to come into system

(a)
Gaspirini In the end, the court allows review of awards for deviation from material standard (NY law standard which is the subsantive state interest) but not on review, only at district court level (which is the federal interest)

(2)
'Outcome affective' not determinative. Bifurcates into substantive and procedural. 

II.
Ascertaining State Law

A.
Federal courts should apply the law of the state and state choice-of-law rules as determined but the highest court of the state in which they sit. (Klaxon v Setentor)

1.
In absence of a clear ruling FC can either 1) certify q to state high court(some wont take it) or 2) act as another court of the state, considering all previous relevant decisions/high court dicta etc 

2.
Van Dusen: Choice of law - where it's filed, not where it ends up. If you transfer venue, get the law from the first place. 

III.
Federal Common Law

A.
Three theoretical approaches

1.
Melzer: Enclave theory: narrow and specialised areas where there is a strong fed interest, courts have power to create FCL to fill the gaps(congress should generally take the lead, but this is what do if they haven't)

2.
Field: Federal court is allowed to create federal common law broader than just specialized areas, as long as federal court can point to a constitutional provision as a jumping off point for creating law. 

3.
Kramer: Federal court can’t go to the limits of the constitution in creating common law if congress hasn’t gone there first. Has to be some legislation. Kramer’s statutory theory requires that there has to be an explicit statute on point. Most limited.

B.
When can you create FCL?

1.
If Erie does not apply, when there is no statute on point, when rights/duties in case are governed by federal law/based on constitutions and federal statute and where there is a desire for uniformity throughout the country.

a.
Clearfield Trust: Erie does not apply b/c rights and duties regarding US commercial paper are governed by federal law; right to issue check is based on constitution and federal statutes. Identical transactions involving the US in every state should not be held to different state laws(desirability of uniformity) 

b.
Two step analysis (US v Kimbell) 

(1)
Is it a question involving the rights of the United States arising under a nationwide federal program?

(2)
What should law be? Consider uniformity but also whether the application of SL would frustrate specific objectives of the program. Also to what extend application of law would disrupt commercial relationships predicated on SL. 

2.
Uniquely federal interest and a significant conflict btw state law and an identifiable federal policy/interest such that the application of SL would frustrate specific objectives of federal legislation.   

a.
Boyle: military contractor defense does not exist in Virginia law but it is a uniquely federal interest . FCL that gives immunity to federal contractors for designs given to them by the US government. Because it has the two factors required to justify federal common law: issue arises out of federal government contract, contractor like government official because doing the government’s bidding, and if there was liability for government contractors, the costs would be passed along to the federal government. BUT dissent: this should be for Congress to decide, legislative history suggests congress doesn’t want contractors to have this immunity; not sure this is cost saving since it takes away incentive from contractors for safe equipment.

IV.
Federal Law in the State Courts

A.
Supremacy clause(article 6)—makes federal law supreme law of land, applicable and binding in federal courts

B.
Congress can make federal claims available in both state and federal court if it wants to; can decide to make claims exclusive to federal courts, but usually doesn’t do so.

C.
So how far does federal law go when question arising under federal law is in state court?

1.
When a case is brought in state court under federal law, federal law applies if it is important to substantive rights/in the interest of uniformity. 

a.
Dice v Akron If P had brought his case in federal court, would have gotten a jury trial. In state court, with state-law created claim, wouldn’t have gotten a jury trial on the subsidiary fraud Q.  Majority holds trial by jury is too substantial a part of the rights under the FELA to be abridged by Ohio state law. Distinguishable from Byrd because here they say that is it bound up in the substance of the claim itself.

PLEADING

I.
Stages of litigation: 1) Pre litigation investigation 2) Pleading 3) Discovery 4) Summary judgement 5) Trial 6) Post trial 7) Appeal

II.
Emphasis these days on discovery and evidence: cases should be decided on merits. 

A.
Under FRCP pleading is mainly to provide notice(other traditional purposes such as framing issues for trial, disclosing of evidence and disposal of meritless cases now come later)

B.
Designed for efficiency, ease and to give people the ability to bring a case.

III.
The Complaint: Notice Pleading 

A.
FRCP 8. 

1.
8(a) Pleading must contain (1) a short and plain statement of the grounds for the court’s jurisdiction(unless already has and claim needs no new jurisdictional support) (2) a short and plain statement of the claim showing that the pleader is entitled to relief; and (3) a demand for the relief sought

2.
8(d)(1) Each allegation must be simple, concise, and direct. No technical form is required. (2) A party may set out 2 or more statements of a claim or defense alternatively or hypothetically. If makes alternative statements, the pleading is sufficient if any one of them is sufficient. (3) A party may state as many separate claims or defenses as it has, regardless of consistency.

3.
8(e) Pleadings must be construed so as to do justice.

B.
Traditional Pleading Requirements under FRCP

1.
Pleading just has to give the bear bones/provide notice of what is being alleged. If indicates what problem is/what kind of relief P wants, that's enough to get to discovery. Doesn't have to supply the legal argument/use legal terms. About allowing access to the system (Dioguardi v Durning)

2.
Short and plain statement/notice pleading all that is required. Complaint cannot be dismissed at pleading for failure to state a claim unless there are no sets of facts under which plaintiff could prevail. (Conley v Gibson, although overturned in Twombly and never really taken literally.)

3.
Don't have to make out prima facie case, just plain and simple statement. Evidence will come out at discovery and get rid of frivolous claims. (Swiekiewicz v. Sorema)               

4.
Don't have to plead defenses (D is in best position to know this, would complicate unnecessarily)

5.
Notice: Other party just needs to be aware of allegations/prepare itself. 

6.
NB: Not all states have adopted FRCP, some have pleading requirements more similar to pre FR standards. 

C.
Recent Developments

1.
Although the plaintiff does not have to plead specifics, plaintiff has to state enough facts to state a claim to relief that is plausible on its face, not merely conceivable. Generally, factual allegations must be enough to raise a right to relief above the speculative level. There should be enough facts to raise a reasonable expectation that discovery will reveal evidence of illegal agreement. (Twombly v Bell Atlantic)

a.
Why the change in this case? 

(1)
Could just be antitrust cases: parallelism looked down upon as evidence of conspiracy. ('plausibility' harder to interpret outside of antitrust cases)

(2)
Discovery expensive/hard, many many documents in antitrust cases. Basically SJ disguised to save $$/time(again probably just in antitrust cases). Also may force settlement, thus not decided on the merits(and that's meant to be the point)

(a)
Although judges can control discovery tightly. 

(3)
Judge should have flexibility/discretion and should be a guide for whether complaint merits discovery 

b.
Contrast w/ Erikson. Complaint allowed: discovery not such an issue, asserted bare facts, not just conclusory. Judicial discretion: in uncomplicated case where there is little discovery etc makes sense to give pro-se plaintiff benefit of doubt. 

2.
Allegations cannot be merely conclusory. Need to give SOME facts to back it up/give notice to other party. (Twombly  and Ashcroft)

a.
Ashcroft: said discrimination  'on account of race'. Conclusory, fails to show that was merely 'in spite of'(for claim to be valid must have intent to discriminate). Seems like request for heightened pleading under 9(b)...but can usually allege intent generally. Here emphasis on the word SHOW. 

b.
Could also be concern about high level officials/embarassement/discovery. Ashcroft says Twombly not just antitrust, but unclear if Twombly/Ashcroft are outliers or new way of doing things. 

IV.
Heightened Pleading

A.
FRCP 9

1.
9(b)In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally.

B.
Particularity requirement of 9(b) has to be reconciled with 8. 9(b) is met when there is sufficient identification of the circumstances constitutuing fraud so that the D can prepare an adequate answer to allegations. Not really that different to rule 8 in effect (Denny v Carey)

C.
Why heightened pleading in fraud cases?  Fraud involves concealment so P at disadvantage if too high a pleading standard(D has all the info). But want to be aware of 1) reputation 2) respect settled transactions 3) avoid meritless cases and 4) extra notice

V.
Responding to the Complaint: Pre-Answer Motion

A.
FRCP 12

1.
12(b) Every defense to claim for relief must be asserted in responsive pleading if one required. But can assert by motion:  (1) lack of smj; (2) lack of pj; (3) improper venue; (4) insufficient process/(5) service of process; 12(b)(6) failure to state a claim upon which relief can be granted; and (7) failure to join a party under Rule 19.

2.
12(e) A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. If court orders/not obeyed within 14 days can strike motion. 

3.
12(g)(1) A motion under this rule may be joined with any other motion allowed by this rule, (2) but if you make a motion under this rule but leave something out, cant do it later unless 12(h) allows. 

4.
12(h)(1) Can waive lack of PJ, improper venue, process issues by not making it by motion or including it in responsive pleading (2) Harder to waive claim on which relief can be granted, joiner or to state a legal defense(can bring it up at trial) (3) Can't waive SMJ

B.
12(b)(6) : Plaintiff who files a long and detailed complaint may plead himself out of court by including factual allegations which if true show that his legal rights were not invaded.... As long as there are some valid claims along w/ invalid, then it's ok. Assume allegations are true and make all reasonable inferences in Ps favour. If don't think legal claim, should make a 12(e) motion not 12(b)(6) (American Nurses v Illinois) 

1.
3 reasons to grant 12(b)(6)

a.
Purely legal reason: claim not supported by legally congnizable claim 

b.
Incomplete (altho dismissed w/o prejudice so can re do)

c.
Futility(complaint incomplete but court satisfied that P can't satisfy for one reason or another)

VI.
Response to Complaint: The Answer

A.
FRCP 8 (Denial/Defenses)

1.
8(b)(1) In responding party must (A) state in short plain terms its defenses to each claim asserted against it (B) Admit or deny allegations. (2) Denial must fairly respond to substance (3) Can make general denial to all allegations (including jurisdiction) in good faith. (4) Can admit part true and deny rest (5) Can say that lacks the info/knowledge to form belief about truth of allegation (6) Allegation is admitted if responsive pleading is required and it doesn't deny. If not required, considered denied or avoided. 

a.
Can just deny all but most D's can't deny EVERYTHING in good faith. Saying you don't know(8(b)(5)) is treated as denial, but have to be careful saying you don't know things you reasonably should.

2.
8(c)(1) Response must affirmatively state defenses ie contrib neg, duress, res judicata, SOL, waiver etc (2) If party mistakenly designates a defense as a counterclaim or vice versa the court must, if justice requires, treat the pleading as though it were correctly designated.

3.
Standard for answer slightly different as no requirement to 'show' but 8(b)(2) denial must fairly respond to substance

VII.
Counter Claims

A.
FRCP 13

B.
13(a) Counterclaims compulsory if (A) arises out of same transaction/occurance that is the subject matter of opposing party's claim (B) Doesn't required adding someone that court doesn't have jurisdiction over.  (b) Permissive Counterclaims. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory.

VIII.
Amending the Complaint

A.
FRCP 15

1.
15(a)Permits amendments as a matter of course before responsive pleading or w/in 20 days if no responsive pleading allowed. Otherwise have to get consent of other side or court if you want to amend. Leave to amend should be given freely if justice requires, liberally applied.

2.
15(c) Allows relations back to original complaint for purpose of SOL if: (A) the law that provides the applicable statute of limitations allows relation back; (B) the amendment asserts a claim or defense that arose out same occurrence etc as original and (C) the amendment changes the party if (i) party received such notice of the action that it will not be prejudiced in defending on the merits; and (ii) knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party's identity.

a.
Courts can be narrower when defining 'mistake', it is different from lack of knowledge/not finding something out (Worthington v Wilson)

IX.
Provisions to deter frivolous proceedings

A.
FRCP 11 Requires attorneys to attest to validity of suits, provides for sanctions if they’re found to be frivolous. Includes a safe harbour rule that allows challenged paper, claim, defense, contention, or denial to be withdrawn or appropriately corrected within 21 days after service

B.
Must get 21 day safe harbour benefit, and if client lies and reliance on that is reasonable, it's ok as long as there is no independent reason that should know lying. Only has to make reasonable inquiry under the circumstances. (Hadges v Yonkers)

CASE MANAGEMENT

I.
FRCP 16. Pretrial Conferences; Scheduling; Management

A.
16(a) Court can order attorneys and unrepresented parties to appear for one or more pretrial conferences to 1) expedite action 2) establish early/continuing management 3) discourage wasteful pretrial activities, 4) improve quality of trial through more prep and 5) Facilitate settlement. 

B.
Allows for judicial management of case. Worry that lawyers will hoard info and not co-operate. About judicial efficiency 

II.
FRCP 26: Discovery

A.
Basic premise is 'no surprises'. All facts should be out there by trial. Serves along w/ Rule 16 to narrow/clarify issues between the parties, ascertain facts/info re: existence of facts. Cost saving/efficiency.  

B.
26(a)(1) Mandatory disclosure provision. Parties must provide eachother w/ standard materials typically sought in lit. 

C.
26(b)(1) Generally may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense. Can order disc of any relevant matter for good cause. Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence. 

D.
26(b)(2)(B) Need not provide electronic info if can show undue burden or cost (burden on person of whom info is requested to show this)

E.
26(b)(2)(C) May be limitations if: (i)  unreasonably cumulative or duplicative, or can be obtained from other source that is more convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had ample opportunity to obtain the information by discovery; or (iii) the burden or expense of the proposed discovery outweighs its likely benefit

F.
26(c) Can ask for a protective order to limit discovery in certain circumstances. For good cause can protect from annoyance, embarrassment, oppression, or undue burden or expense.

G.
26(f) Provision for conference to discuss discovery. Meant to have parties discuss in good faith, impose limits etc

III.
Modes of Discovery.Can discover(in most strategic order) using 1) documentss 2) depositions 3) interrogatories 

A.
FRCP 34 Documents, Electronically Stored Info, Tangible Things and Entering onto Land to Inspect.

1.
Best initial source of info

2.
Use to work out who to depose 

B.
FRCP 30: Depositions

1.
Q&A recorded for record (can depose anyone, even non parties)

2.
30(a) When deposition can be taken 

3.
30(b)(6) Can depose org, has to name officers to testify on certain issues(info know or reasonably available to org). Burden on them to produce person w/ news.

4.
30(c)(1) As would be at trial (2) Objections must be noted on record (3) Can serve written questions in envelope

C.
FRCP 33: Interrogatories 

1.
List of questions sent to other side(limited to party) to be answered, usually by lawyer then signed. 

2.
33(a)(1) Up to 25 interog (2) Any matter ok under 26(b)

3.
Try to avoid interrogatories because written by opposing council but do provide 1) Identification of documents, 2) Response to pleadings 3) Hints to strategies. Can put burden on other party to get info for you.

4.
Best used to get help sorting through some documents/force explanations. 

IV.
Privilege and Work Product

A.
Attorney Work Product (Hickman v Taylor, tugboat case)

1.
Lawyer's impressions etc. Essential that a lawyer work w/ a degree of privacy. Materials that show his mental processes are not discoverable, otherwise lawyers would be unable to advocate for their client. Limit of cost saving/efficiency goals of discovery. Other considerations more important: lawyering doing the discovery work for two will have less incentive to find information and thus will reduce overall amount of info. 

2.
Only applies to things in contemplation of litigation 

3.
Not absolute, but burden is on the other party to show a substantial need and that can't continue w/o it w/o undue hardship (26(b)(3))

4.
Problem w/ veil of secrecy for corps: more likely to have lawyer do work. 

B.
Attorney Client Privilige 

1.
In organization, doesn't just apply to control group(highest ranking). Attorney client priv applies to whole organization. 

2.
Why? Good thing for company to seek legal advice, nothing to say that important info will only come from those high up and unworkable(priv has to be certain to work)

3.
Communications between company and company counsel in connection w/ securing legal advice is protected. Doesn't matter if actually contains legal advice, just part of process must engaged int o give legal advice. (Upjohn)

4.
Rules for Privilege under Upjohn 

a.
Communication made in contemplation of legal services

b.
Content of communication must relate to legal services

c.
Info giver must be employee, agent or independent contract w/ signif relationship to the corp/corps involvement  in transaction that is subject of legal services

d.
Communications must be made in confidence 

e.
Priv must be asserted by either corp or info giver

5.
How is privilege secured?

a.
Communication just between counsel and client(no strangers/person who does not share a common interest can be present)

b.
If attorney discloses once, the privilege is broken (voluntary waiver)

c.
Fed Rule of Evidence 502: 

(1)
If attorney inadvertently discloses a document/took steps to prevent it/took steps to rectify(ie can ask for it to be returned w/o looking at it) not a waiver of ACP as not voluntary.

V.
Settlement

A.
If everything is laid bare in discovery, why proceed to litigation? Rationally should do the math and settle. Once enter litigation everyone is worse off(because have to pay lawyers)

1.
Expected Value(EV) for Pl = Probability of success(P) x Award to be obtained(A) - Costs associated with litigating(CP)

2.
EV for D= P x A + CD

3.
For P costs are subtracted from expected recovery, for D they're added to loss.

4.
Settlement zone is CP+CD where parties agree on P and A(they often don't, and that is why litigation happens)

SUMMARY JUDGEMENT

I.
Designed to weed out frivolous claims, prevent waste of time/money 

II.
FRCP 56

A.
Rule 56(a) Plaintiff: Claiming party may move, w/ or w/o supporting affidavits for SJ on all or party of claim after (1) 20 days or (2) D moves for SJ. 56(b) Defendant: against whom relief is sought may move at any time for SJ w or w/o aff. 

B.
56(c) SJ should be granted if pleadings, discovery, disclosure of materials, and any affidavits show no genuine issue as to any material facts and movant is entitled to judgement as matter of law. 

C.
56(d) Can render on just part of action, not whole. Must specify what facts are not genuinely at issue. 

D.
56(e)(1) Supporting or opposing aff must be made on personal knowledge, set out facts that would be admissible in evidence and show affiant is competent to testify on matters stated. Can be supplemented or opposed by depositions, answers to interrogatories or additional affs. 

E.
56(e)(2) When motion for SJ is properly made/supported, opposing party cannot rely on own pleading, must respond, set out(by affs or otherwise provided) specific facts showing genuine issue. If does not respond, SJ granted. 

III.
Burden of moving party. Must either:

A.
Show affirmatively that allegations of non-moving party could not be true by affidavits etc. Must affirmatively foreclose possibility that cannot be true (Adickes v Kress, dept store/police conspiracy not to serve. While Adickes bears burden of showing consp at trial, Kress bears burden at SJ) 

1.
after has done this non-moving party has the burden to respond

B.
or if does not bear burden of proof at trial point to deficiencies in non-moving party's argument. Show nothing on the record to support. Can move w/ or w/o supporting affidavits (Celotex v. Catrett, husband asbestos case)

1.
after this non-moving party can request more time to get evidence. Doesn’t need to have admissible evidence on hand, but does need to have evidence that is reducible to admissible evidence(ie if you depose etc).

C.
Under 56(f) If opposing party shows that cannot present facts essential to justify opp to SJ, court can (1) deny motion (2) order continuance for more discovery or (3) issue any other order.  

IV.
Evidentiary Standard

A.
Andersen v Liberty Lobby: The evidence standard necessary for SJ is the same as would be necessary at trial for a specific claim.

1.
ie: If standard at trial is clear and convincing, that is what is required for SJ

B.
Plausibility/Reasonability

1.
Evidence must be viewed in light most favourable to non-moving party, but 

a.
must be plausible. 

(1)
Matsushita v Zenith: evidence of parallel conduct is not plausible evidence of conspiracy, therefore not enough to survive summary judgement. Allows more leeway to judges beyond pure legal conclusions (Similar to Twombly, can view that as SJ at earlier stage)

b.
Inferences must be reasonable considering the information on record

(1)
Scott v Harris: videotape contradicts P's version of events. First determine facts, then view in light most favourable to extent supported by record. 

V.
Court can grant SJ sua sponte even if parties don't ask for it as long as parties know it is a possible outcome.

PRECLUSUON

I.
Res Judicata

A.
Claim preclusion: Valid(rendering court had jurisdiction) and final (concludes litigation, if on appeal valid unless overturned by appeal) and on the merits judgement will preclude from asserting the same claim. 

1.
If dismissed for lack of PJ or improper venue, not 'on the merits'. Summary judgement IS on merits. 

2.
Merger and bar: provides that all parties rights regarding that claim have been determined and merged into a final judgement (even if they were not directly raised)

B.
A claim is something that arises out of the same transaction or occurence. Can't split claims into different lawsuits, must join all claims arising out of same or they will be barred. (Matthews v New York Racing)

C.
Applies to matters that either were previously litigated or could have been litigated. Turns on right to join claim, not on if it actually was joined. 

1.
See Rule 13, Compulsory Counterclaims. 

2.
Fed v. state: if can't assert fed claim b/c in state court no RJ. If in FC can assert state claim due to supplement jurisdiction. 

D.
Claim preclusion only applies to same parties or those in privity w/ them. Privity=those whose interests are so closely aligned that their liability rises and falls together. Ie Respondeat superior as in Matthews (employers get benefit of RJ). 

E.
Policy

1.
RJ is about efficiency (costs etc) and repose (litigation has to end at some point). Finality not correctness is the most important thing. Fairness as a whole more imp than inequitable treatment to individual litigants. 

2.
There should be a strong incentive to appeal: if you don't, judgement is final, even if judgement is ultimately reversed for those that did appeal(Federated Dept Stores v Mottie)/you think it was wrong/your lawyer didn't try hard enough/a certain claim didn't occur to you 

II.
Collateral Estoppel

A.
Issue preclusion: an issue of fact or law, actually litigated and resolved by a valid final judgment, binds the parties in a subsequent action. True even if claims in second dispute are different. 

B.
Actually litigated/Actually Decided

1.
Same issue/Issue has to have been actually litigated, not just same subject matter. Cromwell v. County of Sac, coupons litigated in first case were different from those in the second case. Not single transaction therefore divisible. 

2.
Restatement: Factors at play to determine if issues are identical

a.
Passage of time make a difference?

b.
Reasonable to produce all evidence in first litigation?

c.
Foreseeability at time of first litigation that the spin on the second would arise and should be considered?

C.
Necessarily Decided

1.
Finding must have been essential to the final judgement in the previous case. Run counterfactual: if court could have found the other way on the issue and the judgement would have been the same, then it is not essential (Rios v Davis)

a.
Rationale: 

(1)
Someone who wins a case cannot appeal (courts review judgements not findings)

(2)
If issue not necessary, party does not have an incentive to litigate it fully

2.
2nd Rest of Judgements: When judgement rests on alternative grounds, neither has preclusive effect b/c each individually is not necessary to judgement. 

D.
 Required Quality of Judgement

1.
Has to be valid, final and on the merits. Summary judgement/judgement by consent/default hard to apply to specific issues as were not necessarily actually litigated/decided.

III.
Persons Bound by Preclusion

A.
Traditional Model

1.
Mutuality: only applied to parties bound by original judgement. 

B.
Defensive non mutual collateral estoppel(DNCE)

1.
D2 attempting to use C.E. defensively against P1

2.
Invoking adverse judgement in this case generally ok because of efficiency and fairness: don't want someone suing over and over until they win/run out of defendants. 

3.
Encourages P1 to join all possible defendants. 

C.
Offensive non-mutual collateral estoppel(ONCE)

1.
P2 attempting to use C.E offensively against D1

2.
Questions to consider as to whether or not to allow: (Parklane Hoisery)

a.
Could the plaintiff have easily joined the earlier suit? 

(1)
If yes then judicial economy interest means ONCE not allowed: want to encourage all Ps to join, not to sit back and wait and see what happens. 

b.
Fairness to defendant: how hard did they try/how fair was previous litigation?

(1)
If had incentive to litigate as fully as possible more likely ONCE will be allowed.

c.
Are there different procedural opportunities not available in the first action, but in the second?

d.
Were there inconsistent verdicts against D before?

D.
Binding Non Parties

1.
Can D1 defensively estop P2 from asserting a claim previously litigated if P2 was not party but had notice of suit and could have joined? (Martin v Wilks)

a.
No, burden falls on current parties to join those that may have interests as they are in the best position to ascertain this. Don't want everyone jumping in just in case. 

2.
Can D1 defensively estop P2 from litigating a claim previously litigated on the basis of 'virtual representation' of P2 by P1? (Tyler v Sturgell)

a.
No. Currently only 6 exceptions to non-party preclusion: 1) agreement by non party to be bound, 2) privity 3) adequate representation, 4) Non party has assumed control over lawsuit, 5) colluded to avoid the preclusive effect by litigating through proxy, 6) statutory schemes. ie bankruptcy.  

b.
3) Representation is only adequate if 1) Court uses special procedures to protect non party interests and 2) Understanding by concerned parties that first suit was brought in a representative capacity. ie Class acton

c.
Unnecessary: stare decisis will prevent people from throwing money away litigating the same case.

IV.
Inter-system preclusion

A.
Preclusive effect of Federal court case in State Court. (Semtec v. Lockheed)

1.
Federal Common Law : Res judicata effect of a federal court sitting in diversity should be the same as that of a state court in the state where court sits (piggybacks on state law). Uniformity to prevent forum 

shopping.

JOINDER 

I.
Permissive Joinder

A.
20(a)(1) Plaintiffs or 20(a)(2) Defendants who may join/be joined (A) assert right to relief jointly/severally w/ respect to or arising out of same transaction/occurance or a series of transactions/occurances (B) Any question of law/fact common to plaintiffs will arise in the action

II.
Required Joinder

A.
19(a)(1) Required Party is one who is served/will not destroy SMJ(ie DJ) and if 

1.
19(a)(1)(A) in that person's absence, the court cannot accord complete relief among existing parties

2.
19(a)(1)(B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may (i) impair or impede the person's ability to protect the interest; or (ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.

B.
19(b) If a person who is required cannot be joined, the court must determine whether the action should proceed or be dismissed. The factors to consider include: 19(b)(1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties 19(b)(2) the extent to which any prejudice could be lessened or avoided by: (A) protective provisions in the judgment; (B) shaping the relief; or (C) other measures; 19(b)(3) whether a judgment rendered in the person's absence would be adequate; and 19(b)(4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

C.
Interests to consider 

1.
Interest of plaintiff if in obtaining a forum(is there an alternative forum)

a.
Ie Pimental, Pimental class likely had no other forum (altho there sovereign immunity interest more important)

2.
Defendant's interest in avoiding multiple litigation. 

3.
Interest of outsider 

a.
No res judicata but courts must consider extent to which judgement would impede ability to protect interest. 

b.
Is someone already party to the suit protecting the outsider's interest? (Provident Tradesman's Bank, yes because insurer doesn't want to pay, neither does outsider) 

c.
Can you shape relief to protect (ie Prov Tradesman all they wanted was the insurance pot, so Dutcher was in the clear)

d.
Question is not would outside be benefitted by ruling in favour of party in suit, but whether harmed by judgement against. 

e.
While courts will usually bend over backwards not to throw it out, sometimes interests will trump all. Sovereign immunity: don't even look at the merits of the case, this trumps everything. Their interest in not being forced into court, and if single pot of money they can't get it back later (Pimental)

4.
Court's interest in a complete, consistent and efficient settlement of controversy. 

a.
If one party cannot be bound, cannot settle dispute as whole (Pimental, sov immunity)

CLASS ACTIONS

I.
23(a)Prerequisites:

A.
There must be an identifiable class (precise, objective and presently ascertainable), and those representing the class must be a member of the class, and thus have a stake in the litigation(means of assuring will represent interests)

B.
23(a)(1): So numerous that joinder is impracticable (relates to class)

1.
Can be related to numbers or geographical issues

2.
100+ def ok, 20-40 maybe. Less than 20 probably can be individual 

C.
23(a)(2): Common questions of law or fact (relates to class)

D.
23(a)(3): Claims or defenses are typical of class (relates to rep)

1.
General Telephone v Falcon: not typical because rep's problem is promotion but others is not being hired in first place. Would need another named representative for this part of class or limit to class to people denied promotion.

E.
23(a)(4): Representative parties will fairly and adequately represent the interests of the class (relates to rep)

1.
If there are conflicting or antagonistic interests between representatives and other members, interests are not adequately represented.  See Hansberry v. Lee (previous litigation wanted the racially restrictive covenant enforced, here didn't want it enforced. Not bound. Common property interest alone cannot bind class if no representation/commonality of interests).

2.
If there is no representation of interests, it is a denial of due processe

3.
Look for inter-class conflicts Amchem

F.
Types of Class Action: 23(b)(1) and 23(b)(2)

1.
23(b)(1) Prejudice class actions: Separate actions would create risk of (a) inconsistent judgments (prejudice to non class party) or (b) impairment of ability to bring suit (prejudice to class party ie limited fund actions, protecting later plaintiffs from $ being gone)

2.
23 (b)(2) Injunctive relief sought, civil rights action (equitable not $)

3.
Cannot opt out, bound by judgements

4.
23(c)(2)(A) Notice: court may direct appropriate notice to class

G.
Types of Class Action: 23(b)(3)

1.
23(b)(3) Where common questions predominate over individual questions and a class action is superior to other methods for fairly and effectively adjudicating. Pertinent matters: (A) Members interest in individually controlling prosecution or defense of sep actions (B) Extent to which it litigation concerning controversy has already begun (C) desirability/undesirability of concentrating litigation of claims in particular forum (D) Difficulties in managing class action. 

2.
Opt out class, usually for $, mass tort/antitrust cases. 

3.
Predominance and Superiority Tests: 

a.
Must consider how a trial on the merits would be conducted. 

b.
Predominance/Superiority: Must look at differences between various state laws. If it is an antitrust/federal law case then this does not matter, but tort claims are generally state law claims, and under Erie will be decided on state law. Before certification must do state law analysis, plaintiff's burden to show this will not cause problems. Castano v. American Tobacco 

c.
Predominance: Are there factors subject to individual determination ie Castano v American Tobbaco, reliance is an element of fraud, thus more suited to individual treatment. Even if common factors, would still have to have individual trials. 

d.
23(a)(2) 'commonality' req is subsumed under (b)(3) req that questions common to class predominate.  Ie all Ps been exposed to asbestos and have common interest in fair settlement...but specific issues predominate ie symptomatic v exposure only Amchem

4.
(b)(3)(A) Would plaintiffs pursue individually? 1) is it a new/untested theory: may not see many individual cases actually materialise (Castano) 2) Negative v. positive value claim (if negative unlikely plaintiffs will bring claims individually as would lose money whatever result). Would D's rather defend individually? Many rolls of dice v just one, could win some claims 

5.
23(c)(2)(B) Notice: court must direct to class members the best notice that is practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. Must clearly and concisely state in plain, easily understood language: (i) nature of the action; (ii) the definition of the class certified; (iii) the class claims, issues, or defenses; (iv) that a class member may enter an appearance through an attorney if the member so desires; (v) that the court will exclude from the class any member who requests exclusion; (vi) the time and manner for requesting exclusion; and (vii) the binding effect of a class judgment on members under Rule 23(c)(3).

H.
23(c) Certification, Issues, Subclasses

1.
23(c)(1)(A)At an early practicable time court must determine whether to certify a class action. (B) Must define the class, claims, issues, defenses and appoint class counsel. (C) Can be conditional/amended later

a.
Must actually be limited fund, can't just say it is Ortiz 

2.
23(c)(4) When appropriate, an action may be brought or maintained as a class action with respect to particular issues. (Can certify some issues but not others)

3.
23(c)(5) When appropriate, a class may be divided into subclasses that are each treated as a class under this rule.

I.
Personal Jurisdiction

1.
Not issue under 23(b)(1) or 23(b)(2) as cannot opt out

2.
For 23(b)(3):  personal jurisdiction/binding judgement as long as there is: adequate representation, notice reasonably calculated and the right to opt out. Opt out, not opt in as otherwise would impeded CAs involving a large number of small claims . (Philips Petroleum v Shutts)

a.
Since PJ is to protect defendant from being haled into court. P does not need as much protection as do not need to do anything, so need lower levels of procedural protection. 

J.
Choice of Law

1.
For a state's substantive law to be selected, that State must have significant contact/aggregation of contacts creating state interest such that choice of law is neither arbitrary nor fundamentally unfair.(Philips)

2.
Must consider the expectation of the parties (Philips)

K.
23(e) Settlement

1.
23(e)Can only be settled w/ courts approval. Must apply following procedures

a.
23(e)(1) Direct reasonable notice to all that would be bound

b.
23(e)(2) If would bind, may approve only after hearing and finding it fair, reasonable and adequate

c.
23(e)(3) Must file statement identifying agreement

d.
23(e)(4) If 23(b)(3) action may refuse to approve unless affords new opportunity to request exclusion

(1)
Protects unnamed class members from unfair settlement when reps become fainthearted or can satisfy what they want by compromise. Common interest in fair compromise doesn't satisfy. Amchem

e.
23(e)(5) Any class member may object to proposal if it requires court approval

L.
Preclusive effect: Class/systmatic findings can be considered, but are not the same as individual claims which can be litigated unless were actually decided AND necessary to the class action finding ie sytemtatic discrimination not same as individual Cooper
PERSONAL JURISDICTION

I.
In Personam

[   ] A.
DP/Long arm statute/piggy backing if in FC. 

[   ] B.
Presence/tag jurisdiction? Burnham

[   ] C.
Consent Insurance Corp of Ireland(showing up)/Burger King(contract provision)

[   ] D.
Citizenship(Blackmer)/domicile(Milliken, use Mas test)

[   ] E.
Appointing agent? (Hess)

F.
General Jurisdiction

[   ] 1.
Contacts substantial, continuous and systematic such that would be at home in forum state? (Perkins)

[   ] 2.
Contract w/ Helicoptoros just doing business w/ forum state(no office or agent)

G.
Specific Jurisdiction

[   ] 1.
Look at conduct of D not P. P contacts w forum state don't matter(Keeton)

[   ] 2.
Minimum contacts that wouldn't offend fair play/substantial justice (Int/ Shoe)

[   ] 3.
If single contact, is sufficiently connected to forum state and initiated by D?(Contrast McGee w/ Hason where P didn't purposefully avail self of priv) 

[   ] 4.
Did D inject product into steam of commerce and purposefully direct it at forum state (Grey and Asahi, overruling previous req of just foreseeability)? 

[   ] 5.
Could they reasonably foresee being haled into court there? (WWV)

[   ] 6.
Was the contact the unilateral action of a 3rd party? (Hanson, WWV)

[   ] 7.
Did D cause an effect in the state and purposefully direct their activities there?(Kulko contrast w. Calder)

[   ] 8.
Are the contacts stale? (Kulko)

[   ] 9.
Is the COA related to D's activity in forum?(Keeton contrasted Ratliff)

[   ] 10.
Can have no J if min contacts, but jurisdiction would not be fair and reasonable? 

[   ] a.
WWV 5 factor test: burden on P, forum state interest, P interest in obtaining convenient and effective relief, interstate/systemwide interest in efficient resolution, interst of several states in social policies. 

11.
Technological contacts: 

[   ] a.
Is website active, passive or interactive? (Zippo)

[   ] b.
Run Calder v Jones test(Pebble Beach)

[   ] (1)
Purposeful direction?

[   ] (2)
Intentional act aimed at the state?

[   ] (3)
Cause harm that D knew was likely to occur in the forum state. 

Jurisdiction Based on Property

[   ]
Always has in rem jurisdiction to decide ownership

[   ] I.
Can have quasi in rem jurisdiction but you cannot use to to circumvent in personam jurisdiction (Shaffer). Property will be indicative of contacts. 

NOTICE AND OPPORTUNITY TO BE HEARD

II.
Notice

[   ] I.
DP requirements: no DP if no notice

[   ] II.
FRCP 4

[   ] C.
Is the notice reasonably calculated to inform interested parties and to allow them to appear, using standard of someone who actually desires to inform? (Mullane)

[   ] 1.
Is the sender aware of non receiept and is there reasonable alternative method (Contrast Jones v Flower w/ Dusenberry)

[   ] D.
Was it sent to agent designated and did it actually reach the person? (Szukent)

III.
Opportunity to Head

[   ] A.
Deprivation of property is without DP if it denies the opportunity to be heard before its taken(Fuentes) and if there are insufficient safeguards against arbitrary deprivation(Mitchell/Dichem)

[   ] B.
Do Matthews test, as applied in Doehr

[   ] 1.
Private(usually of d) affected by prejudgement measure

[   ] 2.
Risk of erroneous deprivation/safeguards (Contrast Mitchell and Dichem)

[   ] a.
Post heading availibility(sooner = better) Mitchell

[   ] b.
Bond requirement (bigger = better) Mitchell 

[   ] c.
Fact intenensive v legal case? (fact intensive better) 

[   ] d.
Documentary proof(just affidavit of P not ok Dichem)

[   ] e.
Hearing to establish probably cause? (yes is better)

[   ] f.
Level of showing that needs to be made?Dichem

[   ] g.
Judge v clerk(judge better)

[   ] 3.
Interest of party seeking judgement(generally, and their interest in the property in question Mitchell)

SUBJECT MATTER JURISDICTION: DIVERISTY JURISDICTION

V.
Diversity Jurisdiction. 

I.
28 USC 1332

[   ] B.
Is there complete diversity as of the date action was commenced? 

[   ] 1.
No P is citizen of state state as any D (Mas v Perry for citizenship def)

[   ] 2.
Citizen= domicile AND US citizen? (Dred Scott) or alien? 

[   ] 3.
Corp: look at place of incorporation and principle place of bus(use the different tests)

[   ] C.
If yes: does it meet the AIC requirement?($75K)

[   ] 1.
Made out at start of controversy in good faith? St Paul and Hall

[   ] 2.
Aggregation rules:

[   ] a.
P v D, multiple claims even if unrelated (OK)

[   ] b.
Multiple P v D, aggregate only if claims are to enforce single right (if 1P fail to collect share would other Ps would get more?)

[   ] c.
1 P v Multiple D: No, unless joint and several liaiblity

[   ] d.
Multiple Ps where one meets AIC v D? Yes(Exxon)

[   ] D.
Does it fall under a judicially created exception to DJ?

[   ] 1.
Probate

[   ] 2.
Domestic relations. 

SMJ/ARISING UNDER and SUPPLEMENTAL

VI.
Arising Under

[   ] A.
Does it satisfy the constitutional test? (Article III, Sect II) 

[   ] 1.
Is federal law an ingredient of the claim? (Osborne) (No = No SMJ)

[   ] B.
Does it satisfy the statutory test of 1331?

[   ] 1.
Look at well pleaded complaint. (Mottley)

[   ] a.
Does federal law create the cause of action?(Wellworks) (Yes then SMJ)

[   ] b.
Is it just an anticipated defense?(Mottley) (Yes, then NO SMJ unless:)

[   ] c.
If P just artfully pleading to stay out of FC? 

[   ] 2.
Is there a substantial question of federal law that must be necessarily decided? 

[   ] a.
Is there a private right of action?(Smith). Can be suff, but is not necessary. Four part test under Cort v Ash

[   ] (1)
Class for whose benefit enacted?

[   ] (2)
Legislative intent?

[   ] (3)
Underlying purpose? 

[   ] (4)
Traditionally SL?

[   ] 3.
Grabel balancing test.

[   ] a.
Is federal issue actually disputed/substantial not tangental. 

[   ] b.
Is there a floodgates concern? 

[   ] 4.
What are the countervailing considerations? (Balance Merrel Dow v Grabel: is it a pure, clean q of law or something very fact specific? Is there a need for uniformity?)

VII.
Supplemental Jurisdiction

I.
28 USC 1367 

[   ] B.
Constitutional power to hear: proper claim within fed juris + related claim arises from 'common nucleus of operative fact'? (Gibbs) 

[   ] C.
Statutory power to hear:

[   ] 1.
Same case/controversy?(1367 a)

[   ] 2.
Would it destroy DJ? (1367 b)

[   ] 3.
Is there a reason the FC would decline(1367 c): novel/complex issue of State law, SL issue substantially predominates over FL issue, as dismissed all claims that has SMJ over/they would be done early?

VIII.
Removal Jurisdiction:

I.
1441, 1446, 1447, 1442, 1453. 

[   ] B.
Was there original jurisdiction (Syngenta)

IX.
Challenging SMJ

[   ] A.
If challenging DJ, if didn't meet diversity at the outset, there is no SMJ Kroger

[   ] B.
If challenging AUJ, court has discretion whether certain threshold requirements are elements of SMJ or just potential defenses (Lacks v Lacks, Arbaugh)

[   ] 1.
Look at statute

[   ] 2.
Weigh factors, desirability of finality of judgement if already decided

[   ] C.
Collateral attacks: presumption not ok, altho depends on circumstances.

VENUE and FORUM NON CONVENIENS 

X.
Venue

[   ] A.
FL: 1391. General rules: where D resides, may be found, subject to PJ, events that give rise to claim happened. For corps with anywhere with PJ

[   ] B.
SL: typical statutes: subject of action or part thereof, convenience of witnesses, convenience of P, convenience of D.  

[   ] C.
1404: allows for transfer. 

[   ] D.
Applicable law follows from original state to new venue(Van Dusen), even if was forum shopping(Ferens)

XI.
Forum Non Conveniens

[   ] A.
Is there an adequate alternative forum with jurisdiction that can decide claim? Piper 

[   ] 1.
NB mere fact that  P is better off under US law is insufficient, but if recovery would be so low as to be considered inadequate can consider this. Piper

[   ] B.
Generally deference to P's choice of forum, but balance interests and considerations Irragori

[   ] 1.
Public interest of requested forum v alternate forum? 

[   ] a.
Choice of law considerations

[   ] b.
Opening to unnecessary litigation Piper

[   ] 2.
Good reasons for deference: Irragori

[   ] a.
Convenience of P/expense

[   ] b.
Convenience of D

[   ] c.
D's amenability to suit

[   ] d.
Availability of witnesses/evidence

[   ] 3.
Bad reasons

[   ] a.
Forum shopping

[   ] b.
Vexing/harassing/opressiong

[   ] c.
P's popularity in forum as opposed to D's. 

APLICABLE LAW/ERIE

XII.Erie. 

[   ] A.
Is it substantive state BLL? Apply SL (Erie, RDA)

[   ] B.
Is there a FRCP/Fed Statute on point? 

[   ] C.
Does it conflict? (Broad interpretation under Steward or narrow under Walker) 

[   ] 1.
If yes, do REA analysis. Cite Hanna if FRCP, Stewart if statute. 

[   ] a.
Is arguably procedural/'really regulate'? 

[   ] (1)
Is it constitutional/valid exercise of congressional power). If capable of classification of procedural, app of rules is constitutional. 

[   ] b.
Is yes, does it abridge/enlarge substantive rights in light of Erie. If no, apply statute/FRCP 

[   ] 2.
If no or federal judicial practice, do RDA analysis 

[   ] a.
Is it outcome determinative? York

[   ] b.
Modified outcome determinative: twin aims of Erie and Harlan's concurrence. (Hanna)

[   ] (1)
Lead to forum shopping

[   ] (2)
Inequitable administration of laws

[   ] (3)
Likely to influence ex-ante conduct(not ex poste)

[   ] (4)
Affect actions outside of the court?Harlan concurrence 

[   ] c.
Countervailing federal and state considerations. Is state law substantive? If no, apply Fed. (Byrd balancing)

[   ] d.
Could you accommodate (Gaspirini)

XIII.
Ascertaining State Law

[   ] A.
Federal court should apply the law of the state/state choice of law as determined by highest court in which they sit (Klaxon)

XIV.
FCL

[   ] A.
When can you create FLC? Clearfield Trust 

[   ] 1.
Erie doesn't apply

[   ] 2.
No statute on point

[   ] 3.
When the rights and duties are governed by federal law/based on constitution/fed statute

[   ] 4.
There is a desire for uniformity. 

[   ] 5.
Or if there is a uniquely federal interest and a significant conflict between state/ientifiable federal policy or interest? (Boyle) 

XV.
Federal Law in State Court

[   ] A.
Federal law applies if it is important to substantive rights/in the interest of uniformity. (Dice v Akron)

PLEADING

XVI.
Pleading

I.
FRCP 8

[   ] B.
Does the pleading contain a short and plain statement of the claim and does it give notice?(Dioguardi)

[   ] C.
Is there no set of facts under which P could recover? (Conley) 

[   ] D.
Does it state enough facts that show that claim is plausible, not merely conceivable? (Twombly) 

[   ] 1.
Is there a reason that a court would want to reject the reasoning? ie antitrust strong dislike of parallel conduct claims.

[   ] E.
Is the allegation merely conclusory or it show using facts? (Iqbal) 

[   ] F.
Can the conclusion be draw w/o making additional inferences? (Erikson)  Does 'common sense' suggest correct? Iqbal

[   ] G.
Is there a reason the court would want to avoid discovery? (ie extremely expensive)(Twombly/Iqbal) 

[   ] 1.
Antitrust/gov officials cases. 

[   ] 2.
Is there a reason to believe disc won't unearth anything? 

[   ] H.
Is it a fraud claim/ does it require heightened pleading? Rule 9B but consider Denny v Carey 

XVII.
12(b)(6) Motion (Pre answer motion FRCP 15)

[   ] A.
Is there a claim upon which relief can be granted, assuming allegations are true and making all reasonably inferences in P's favour?(American Nurse)

XVIII.
Counter Claims (FRCP 13)

[   ] A.
Consider compulsory v permissive counterclaims. 

XIX.
Amending the Complaint (FRCP 15)

[   ] A.
Relation back: is it fixing a mistake within 120 days, or was it merely due to lack of knowledge (FRCP 15, Worthington) 

XX.
Provisions to deter frivolous proceedings (FRCP 11)

[   ] A.
Did the lawyer get the benefit of the 21 day safe harbor period (Hadges) 

CASE MANAGEMENT/AWP

 XXI.
Case Management

[   ] A.
FRCP 16: pretrial conferences

[   ] B.
FRCP 26: discovery

[   ] C.
Modes: FRCP 34(documents), 30(depositions), 33 (interrogatories) 

XXII.
Privilege and Work Product

[   ] A.
AWP:

[   ] 1.
 is it made in contemplation of litigation? Hickman

[   ] 2.
Is there a substantial need/undue hardship.

[   ] B.
ACP

[   ] 1.
Not just control group Upjohn 

[   ] 2.
In connection w securing legal advice

[   ] 3.
Did they waive ACP by disclosure? 

[   ] a.
Volutary to third party(ie someone who does not share a common interest)

[   ] b.
FRE 502: Inadvertant and person to rectify, or to the gov who promises to keep confidential, does not waive. 

SUMMARY JUDGEMENT

XXIII.
Summary Judgement (FRCP 56)

[   ]
Did the moving party not bear burden of proof at trial, and either:

[   ]
Affirmatively show allegations of non-moving party could not be true? (Adickes)

[   ]
If Yes, did non-moving party respond w/ new evidence?

[   ]
Not bear burden of proof at trial and show a deficiency in the record? (Celotex)

[   ]
If Yes, did non-moving party have evidence reducible to admissible? ie not sworn but it could be later 

Evidentiary standard:

[   ]
Was the standard used the same as would be necessary at trial? (Anderson)

[   ]
While viewed in light most favourable to non moving party was it:

[   ]
Plausible? (Matshushita) 

[   ]
Reasonable considering information on record? (Scott v Harris) 

RES JUDICATA and COLLATERAL ESTOPPEL

XXV.
Res Judicata/Claim Preclusion.

[   ] A.
Was there a valid and final judgement on the merits? 

[   ] B.
Was it related to the same claim/transactional event? (Matthews v New York Racing) 

[   ] C.
Is it a claim that was or could have been previously litigated?

[   ] D.
Does it involve the same parties/those in privity with them? (Matthews, respondeat superior)

[   ] E.
Should the person have appealed the previous judgement but didn't? (Moittie) 

[   ] F.
If yes to all: claim preclusion exists. 

[   ] G.
If borderline case, would finding RJ support policies of efficiency and repose?

[   ] H.
Note: cross check for CE. 

XXVI.
Collateral Estoppel/Issue Preclusion

[   ] A.
Was there a valid and final judgement on the merits?

[   ] B.
Was the issue actually litigated? (Cromwell v County of Sac) 

[   ] C.
Was the issue necessary to the judgement? (Rios v Davis) 

XXVII.
Persons Bound

[   ] A.
DNCE: D2 using CE defensively against P1? OK generally. 

[   ] B.
ONCE: P2 using CE offensively against D1?(Parklane) 

[   ] 1.
Could P have easily joined earlier suit?

[   ] 2.
Would it be unfair to the defendant?

[   ] 3.
Were there inconsistent verdicts against D1?

[   ] 4.
Are there different procedural opportunities in 2nd suit?

[   ] 5.
If yes to 1-3, no to 4: then OK.

[   ] C.
D1 defensively using CE against P2?

[   ] 1.
Burden on current party to join (Martin v Wilks) 

[   ] 2.
Are any of the 6 exceptions to non-party preclusion present? (Tyler v Sturgell) 

[   ] a.
If adequate rep exception: special procedures to protect non-party interests/understanding case was brought in a representative capacity? 

XXVIII.
Intersystem Preclusion

[   ] A.
FCL: RJ effect of GC sitting in div should be the same as that of state court in forum. Prevent forum shopping (Semtec)

JOINDER and CLASS ACTIONS

XXIX.
Joinder

[   ] A.
FRCP 20: Permissive joinder: arising out of same transaction or occurrence. 

[   ] B.
FRCP 19. Interest to consider when deciding if should go on.

[   ] 1.
Inter plaintiff in obtaining forum Pimental

[   ] 2.
Defendant's interest in avoiding multiple litigation

[   ] 3.
Interest of the outsider

[   ] a.
Is there a party in the suit already protecting interest? (Prov Tradesman)

[   ] b.
Can you shape the relief to protect the outsider (PT)

[   ] c.
Do interest of outside trump all other consider ie Pimental and Sovereign Immunity

[   ] 4.
Court's interest in a complete, consistent and efficient settlement of the controversy 

XXX.
Class Actions

[   ] A.
Is there an identifiable class of which the representative is a member? 

[   ] B.
FRCP 23(a): numerosity(rel to class), common q of law/fact(class), defenses typical of class(relates to rep) General Telephone, fair/adequate represent for size/comlexity/issues of class Hansberry v Lee

[   ] C.
Look for any splits in issues/should there be subclasses? Ortiz/Amchem

[   ] D.
Check for class: limited fund/injuctive/opt out. 

[   ] E.
Limited fund: is it ACTUALLY a limited fund? Ortiz

[   ] F.
23(b)(3)/opt out: Predominance and superiority test. Consider SL differences/things that need to be individually determined Castano. 

[   ] 1.
ALso check other factors: manageability, interest in individual lit, already begin lit, desirability of concentrating. 

[   ] G.
Notice: as long as adequate representation, right to opt out, and notice reasonably calculated, jurisdiction/binding judgement is ok Philips v Shutts 

[   ] H.
Choice of law: for state substantive law to be selected, must be signifc contacts/aggregation of contracts.  Philips

[   ] I.
Settlement classes:

[   ] 1.
Judicially approved? Notice sent? Another opp to act out? 

[   ] 2.
Has to satisfy 23(a) before can get to 23(e). Doesn't matter if settlement fair if couldn't be certified (altho manageability factor doesn't have to be satisfied)  Amchem

[   ] a.
Class members adequately represented? 

[   ] b.
Conflict of interest between parties/rep or indication of collusion? Amchem

[   ] J.
Preclusion:

[   ] 1.
If D won, was individual's issues actually litigated and decided on the merits? Cooper 

[   ] 2.
Class/systmatic claims can be considered, but are not the same as individual ie sytemtatic discrimination not same as individual Cooper

