KRAMER: CIVIL PROCEDURE II

I.
JURISDICTION

A.
Definition: power of a ct to bring psn to litigate at that ct & to render jdgmt against that psn

B.
Jurisdiction inquiry has two parts

1.
has state given cts jd?

2.
if yes, can it constitutionally do so?

C.
Service of Process: two purposes

1.
notice (so D can give answer, prepare for suit, etc.)

2.
official announcement that ct has taken power

D.
Full Faith & Credit Clause

1.
jdgmt of one state must be treated by other states the same as state that rendered the jdgmt

2.
another state may allow collateral attack on add'l grounds which would be allowed by the state which rendered the jdgmt

II.
IN PERSONAM JURISDICTION

A.
Pennoyer v. Neff: strict rule of physical presence/territoriality

1.
State has power to adjudicate dispute involving nonresident if:

a.
nonresident c/be personally served within the state or

b.
nonresident's property within the state c/be attached (state ct asserts its power over the property + gives notice)

c.
nonresident has domicile in the state (doesn't really fit in territoriality theory -- more an alternate theory, justifed by the following: state has power over those who make up its community)

2.
Theory based on two principles
a.
each state has exclusive jd & sovereignty over psns & prop w/in its territory

b.
no state can exercise direct jd/authority over psns or prop w/out its territory

3.
Rooted in Due Process Clause (although 14th took effect later):


if state ct failed to assert power/provide notice appropriately, its jdgmt wld be invalid as due p. violation; such invalid jdgmt wld be denied full faith & credit in other states, as well as be unenforceable in state which created it

4.
Presence in a state may be transient (Grace/Arkansas Airplane): still justifies jd 

5.
Exceptions to theory of absolute territoriality

a.
leaving or removing prop from state does not erase jd

b.
jd over prop/psns w/in state may have indirect effects on out- of-staters -- unavoidable, so ignore them

c.
permission to do business in the state leads to (implied or statutory) consent to svc of process w/in the state

d.
in psnam jd if case involves adjudication w/r/t status (eg. divoce, legitimacy of a child)

6.
No in psnam jd was found in Pennoyer bcse no presence in state, and property was not attached until after beginning of lawsuit -- had prop been attached initially, suit c/h/been "in rem" -- but suit is "quasi-in-rem": prop is basis of jd, but suit is not about prop

7.
Pennoyer extended in Hess: 

a.
jd asserted bcse D's use of state highways --> implied consent to state registrar as agent for svc of process for state lawsuit

b.
implied consent is legal fiction

c.
formal attachment by state still req'd

B.
What should states consider in modifying jd rules?

1.
convenience to D -- bdn of going to another state to be sued

2.
state interest -- assume states will try to apply law fairly, but they may do it incorrectly

3.
convenience to P and Ct -- location of evidence, witnesses, etc.

4.
giving of notice

C.
International Shoe Co. v. Washington: dispenses w/legal fiction of presence as test for jd -- functional rather than formalistic

1.
Expands territoriality theory of power: if psn does things which affect state's ability to assert power, state has power to regulate that psn -- state can act bcse of things which happen in its territory  (rather than psn's/thing's presence in its territory)

2.
Effect on Service: need not occur w/in state (as in Pennoyer) -- serves its true function to give notice

3.
Two-Part TEST: assertion of in psnam jd over nonresident satisfies due p. reqs if:

a.
D has certain minimum contacts with the forum

ask:
are they continuous and systematic?


are they related to the cause of action?

b.
such that jd does not offend traditional notions of fair play and substantial justice    

4.
Guidelines to apply minimum contacts part of test

a.
D's forum activities continuous & systematic, + gave rise to c/a --> jd

b.
sporadic/casual activities, or isolated act of D in forum, + c/a unrelated 


--> no jd

c.
continuous & substantial activity + c/a unrelated --> maybe jd, if activities are substantial enough (general jd)

d.
sporadic/single act, + c/a directly related --> maybe jd (specific jd)

5.
Specific Jurisdiction: Illustrations of Guidelines, Development of TEST

a.
Int'l Shoe: co's activities in WA (salesmen -- agents -- based in WA; display of samples sometimes in permanent display rooms in WA bldgs; merch regularly shipped to WA purchasers ) were continuous/ systematic, & resulted in substantial amt of business; c/a arose from these activities

b.
Purposeful Availment added to minimum contacts analysis by Hanson

For jd, D must purposefully avail herself of privilege of conducting activities in the forum state, thus invoking the benefits and protection of its laws) when c/a unrelated

(1)
Unilateral Act of Another can't create sufficient contacts over a D


Hanson v. Denckla: Decedent put prop in trust to DE bank, then moved to FL, passed trust to grandchildren, then died  (P = daughter of decedent, named in will, claimed transfer to sisters' children was ineffective) -->


Two lawsuits, in FL (for P) & DE (for Ds): which has jd over the Delaware trustee (indispensable pty under FL law)?  trustee's contacts w/FL were not sufficient and c/a unrelated to FL activity 


Trustee's contacts were not purposeful: trust co had no office, did no business in FL; no trust assets ever held or administered in FL; never solicited business in FL --  decedent's unilateral act of appointing grandchildren as beneficiaries while she was in FL ≠ jd over trustee, bcse this was trustee's only connection to FL --> 

c.
State's discretion whether to assert jd -- ct must assess nature, as well as substantiality, of contacts

d.
Second Part of Minimum Contacts Test added by McGee

State interest:  does state have regulatory or protective interest in what pties did?

Interest in power to regulate what happens in territory

To protect citizens 

To protect against effects in territory caused by outside events

Convenience: convenience for one pty is satisfactory for minimum contacts  (this minimum standard changes later, w/Asahi)


McGee v. Int'l Life Ins Co: P, beneficiary of CA resident X's life ins policy, sued TX Ins Co to get payment (co contended X's suicide) -- X was co's only CA business, & co had no office/agent in CA -->


Contract, a single "act" (TX co acquired it from AZ ins co) which was basis of suit, had substantial connection to CA (delivered in CA, premiums mailed from CA, X was CA resid at death) to justify jd 


CA has state interest in assuring means of redress for its residents when their insurers refuse to pay claims


Inconvenience to insurer of litigating in CA not signif when compared w/comparative financial weakness of indiv claimant (it wld be even more inconvenient for her to litigate in AZ), location of witnesses in insured's locality

D.
UPSHOT of test for jurisdiction

1.
Three considerations 

a.
State Interest: only some is nec: if 2 states have an interest, cts won't balance to decide who gets it


justified by state sovereignty concerns -- don't want states encroaching on one another's power

b.
Convenience (to D, P, Ct) -- 

c.
Minimum Contacts/Purposeful Availment 

(1)
Analyzable According to 3 Possible Rationales

i. 
Quid Pro Quo: if you take benefits of forum's laws, you must get burdens too (Hanson)


2 Approaches: only related contacts c/create a taking of benefits sufficient to satisfy purposeful availment; unrelated contacts may lead to sufficient taking of benefits to justify imposing burdens (seems to depend on extent/nature of unrelated contacts)

ii. 
Predictability of suit: people can adjust their conduct to avoid being sued in a certain state (WWV)


Same 2 Approaches: related contacts make suit predictable; unrelated contacts may put a D on notice of suit potential -- perhaps bad approach bcse wld keep people from feeling free to do things in other states

iii.
Forum Shopping: want to minimize it, so P's strategic advantage is minimized


Ask: has P picked most inconvenient forum for D?  Do D's contacts make it less inconvenient, so that P's advantage is minimized, and suit in the forum is okay?  (eg. does D have a second home in the forum?)

(2)
Make argument for which rationale is better, by examining precedent or policy

2.
What constitutes purposeful availment?

a.
In Terms of Predictability: foreseeability + benefit ≠ predictability


World-Wide Volkswagon: D must avail itself of privilege of doing business in a forum for that forum to assert jd over it -- 


D c/foresee that its product w/be used in other states, & even derived $ benefit from such use, but this does not justify jd  -- unilateral act of another not sufficient to put D on notice that he c/be sued in the forum
b.
In Terms of State Interest: test may be loose


Keeton:  selling magazines in forum & making profit = purposeful availment justifying jd -- also --


State has general interest in preventing dissemination of false information by any psn doing business in the state -- even if psn not from the state

c.
Kulko: Dad lets kid go to CA to live with Mom -- Mom sues in CA to modify child custody agmt: no purposeful availment bcse D's act was personal, not commercial -- child purposefully availed self of CA laws, but D's benefit was ancillary

d.
Can contacts unrelated to the c/a satisfy purp av?


ANSWER: depends on rationale for purp av 


Eg. if Kulko D also had CA business -- see notes 1/26/94

3.
TEST: Once Purposeful Availment is Satisfied, State Interest and Convenience Set Each Other Off

a.
Asahi: Indemnification suit btwn Taiwanese Tire Mfr & Asahi, Japanese mfr of tire valve assemblies.  Tire mfr sells to motorcycle mfrs who sell to dealers in CA.  Original P was CA motorcyclist suing Tire mfr bcse of CA accident.  No jd.  (Ct noted that must grant jd for truly foreign suits very carefully)

(1)
Minimum contacts found insufficient bcse to satisfy purposeful availment req, D must do an act purposely directed at the forum.  D must have intended its product to be in the forum: foreseeability & knowledge are not enough.  (design, ads, local svc outlets c/est intent)

(2)
Ct ruled basically on convenience -- suit in CA was massively inconvenient for Japanese D; this is only real precedential measure we have for convenience test -- not that helpful bcse so extreme -- how to apply within U.S.?

b.
Burger King: if pty makes a K w/pty from another state, the state will have jd over 1st pty: contract = contact sufficient for psnal jd

Ct considered:
pties' prior negotiations



contemplated future consequences of K rel



terms of K



pties' actual course of dealing

MI D had made K w/BK, FL corp w/main offices in FL.  D did all everyday business w/MI district office, but deliberate making of K w/FL corp meant quality of rel was hardly random.  Ct ignored inconvenience to D & based decision on FL interest.

c.
Method:

(1)
Look at purposeful availment

(2)
If sufficient, strong presumption of jd

(3)
Can be overcome
i.  if jd wld be too inconvenient for D



ii.  state or P interest strong enough 


After purposeful availment is established, relative interests of forums & pties are balanced, and if one heavily outweighs the other, contacts may be insufficient

E.
General Jurisdiction
1.
Definition: jd over pty for matter unrelated to pty's contacts w/the forum

2.
Theory of power served by domicile -- state power to regulate members of political community.  (Specific jd: regulatory theory of power -- state power to regulate activities.)

3.
Can be established if:

a.
Pty is resident or domicilary of forum

(1)
Domicile = place where one has lived indefinitely -- it remains one's domicile until one establishes a new one

b.
Pty/corp has substantial contacts w/forum, unrelated or related but not from which c/a has "arisen" (eg. related but wld not be in stmt of facts): much higher contacts threshold

4.
Over Corporations


(Cases show no particular reasoning -- don't really help.)

a.
State of Incorporation = domicile


Principal Place of Business may be domicile, may not

b.
Ct will examine how much/what kind of business D is doing to det wh. it's as if D lives in the forum -- if casual/sporadic (not "continuous & systematic") --> no general jd

c.
Eg. Helicopteros: Colombian D had TX contacts: CEO negotiated in TX; D purchased helicopters regularly from TX corp; trained personnel in TX; drew checks on TX bank. --> not suff for general jd

d.
Perkins: during WW II, CEO of Philippine corp operated from OH home -- kept files; did correspondence; dist salary checks; 2 active co bank accts; held directors' mtgs --> general jd

d.
Frummer: general jd over English hotel bcse it had separate, but jointly owned, reservation svc in NY

III.
JURISDICTION OVER PROPERTY

IV.
TRANSIENT JURISDICTION

V.
NOTICE & OPPORTUNITY TO BE HEARD

A.
Notice: necessary for due p. bcse D needs to know when gov threatens to take away a right of D

1.
Reasonable effort by P is req'd: actual notice is not always nec  -- constructive notice is sufficient


Pennoyer supports this: attachment of land w/h/b sufficient even if D never knew about it

2.
Justification: need adjudication to decide who wins -- can't let D "win" bcse he c/n/be found

3.
What is reasonable effort?   Mullane:

a.
Means of notice must be reasonably calculated to succeed; it must be such as one desirous of actually informing the D might reasonably employ -- if method is adequate, any D can be bound

b.
If means ≠ reasonable effort, even if a D did have actual notice, still doesn't satisfy due p. (Justification: efficiency -- don't want to litigate who did/did not get actual notice)

c.
Notice by publication: adequate only if there is no other way

eg. to notify psns missing or unknown (even a probably futile means is all that's nec)

d.
Attachment (post sign + publication) may be suff if don't know id of landowner whose prop is unlawful (eg. plutonium in yard)

e.
If id is known: constructive notice not suff -- need publication & mailing of notice to last known address (Mennonite)

f.
Greene v. Lindsay: KY statute allowed svc of process (for certain actions) by posting summons on Tenant's door -- circs of neighborhood were such that notice was likely to be removed, & process servers knew this -- such notice was insuff.

g.
Mullane Synopsis: Bank created common trust fund from 113 smaller trust estates, under NY statute.  As req'd, bank petitioned ct to settle its first account as common trustee -- settlement wld foreclose any future actions by beneficiaries for mismanagement.  Only notice given to trust beneficiaries was publication in paper.  Mullane was beneficiaries' representative.  Ct found notice insuff -- it s/be reasonably certain to reach most beneficiaries.  (However, since interests of all were identical, not nec that each be personally served.)

B.
Opportunity to be Heard: add'l due p. limitation

1.
Important Because:

a.
Accuracy in judgments: need procedure to help assure it

(1)
Efficiency
b.
Value of Participation: people feel better, even if they lose, if they know they had chance to speak on their behalf

(1)
Justification for self-government/controlling the state
c.
Dignitary Values: (?)

2.
Generally: D must get notice soon enough to have time to obtain counsel and prepare a Dce

3.
Exceptions to req of Oppty to be Heard = Provisional Remedies -- 


eg. preliminary injunctions, TROs, pre-action attachments


What are due p. limitations on their use?

a.
Unconstitutional to allow replevin (or other provisional remedy) by creditor (or other Plaintiff) without a prior hearing    


Fuentes, "Repo'ed Stove"

(1)
Safeguards provided by one or both statutes in Fuentes (ruled insufficient): 

i.
P/Creditor must post bond

ii.
D has 3 days to recover possession by posting bond double its value

iii.
P must still endure lawsuit to keep possession

iv.
Post-deprivation hearing

(2)
Why is prior hearing necessary for due p.?

i.
It will reduce mistakes by ct

ii.
To be made whole later, in material sense, doesn't undo deprivation (taking w/o chance to protest) -- dgs remedy is not the same bcse deprived loses ability to sell property, get loan, during attachment period (implicates dignitary concerns) ?
iii.
Efficiency: even if deprivation is minimal,  don't want to litigate wh. each deprivation is significant or not

iv.
Must protect the weak (consumers) from the strong (corporate giants) 

v.
HOWEVER: right may be an empty one -- how will pre-deprivation hearing help if D doesn't understand how to use the system, has no atty?

(3)
Sometimes pre-deprivation hearing is not nec

i.
Seizure nec to protect imptt gov/public interest -- eg. to protect from bank failure, to secure state ct jd

ii.
Immediate action is nec -- eg. contaminated foodstuffs

see Boddie, p. 239

b.
Requirements loosened in Mitchell  


P creditor made installment K w/D for goods -- @ time of suit, property was not fully paid off, so owned partially by P, partially by D (in other wds, P had strong present interest)


LA statute allowing sequestration w/o hearing constitutional -- req'd P to claim rt to possession of property, & that property be in danger of damage by D

(1)
Sufficient Safeguards: statute constitutional if provides for following (to help assure accuracy):

i.
Specific Allegations: as to claim & P's interest in prop


(as opposed to conclusory allegations as in Fuentes)

ii.
Immediate hearing available

iii.
Decision made by judge
(2)
Rationale

i.
Must protect creditor's as well as consumer's interests

ii.
Creditors need power to protect property that is partially theirs from interim damage (btwn taking & hearing)

iii.
Damages won't be sufficient bcse if D can't make payments on chattel, D has no $ to pay dgs

iv.
Seemingly loosened due p. requirements are OK bcse accuracy has been increased by the safeguards at initial complaint stage 

(3)
Importance of safeguards reinforced in Di-Chem:


GA statute allowing garnishment by P in pending suit struck down

c.
POLICY -- due p. reqs may not help Ds

(1)
If Ps are req'd to do more procedural stuff before filing for provisional remedy, Ds will be safer

(2)
But Ps can just include K provision req'ing Ds to waive rt to hearing

(3)
If cts won't allow (2), P sellers may not sell to poor Ds, or will raise prices to cover cost of loss from defaulting Ds

d.
Due P. Requirements incorporated into Balancing Test  

(1)
Connecticut v. Doehr  P attached D's home -- $75,000 lien -- to assure payment of dgs if P won his lawsuit, which had unrelated grounds -- D deprived of prop int bcse value of house to him diminished -- worth less $ & D's credit injured -- use was still same


Statute allowed prejudgment attachment of real property w/o hearing, w/o bond, w/o showing of extraordinary circumstances provided P gave affidavit from himself or "some competent affiant" verifying that probable cause existed for P's claims


Holding:  CT statute unconstitutional bcse need more than "facially valid complaint"/"skeletal affidavit" for jdg to assess likelihood of P's success at trial and rule accurately on attachment


Wrongful attachment c/inflict injury (inability to sell property, get loan for education or to start business) that won't be repaired by recovery (even double dgs on bond) even at prompt post-attachment hng


skeletal affidavit + bond + post-attachment hearing ≠ 
constitutional


(4 justices ruled on whether bond makes prior hearing unnecessary, even tho' no bond was req'd by the CT statute)

(2)
TEST: incorporates Mitchell reqs into balancing test

i.
Consider private interest affected (D/debtor) by prejudgment measure

ii.
Examine risk of erroneous deprivation through procedures at issue and probable value of add'l /alternative safeguards

1.
If D has no chance to fight back, specificity in allegations is very imptt w/r/t claim -- if case susceptible to documentary proof, OK for allegations to be less specific

2.
Requirement of probable cause imptt bcse likelihood of success on merits helps justify deprivation w/o hearing

3.
Bond imptt bcse it addresses P's incentives -- if P only using deprivation as scare tactic, P is less likely to post the bond -- allowing dep w/o hng is exceptional, must minimize risk of D's loss, assure post-deprivation recovery if D is in the right

4.
Decision made by judge & availability of immediate post-attachment hearing help assure accuracy

iii.
Consider interest of pty seeking prejudgment remedy & ancillary governmental interest in using procedure at issue and not using more burdensome procedures

1.
If P has really strong present interest, participatory & dignitary concerns may be subordinated, subject to accuracy, to allow deprivation w/o hearing -- if claim is unrelated to property, this interest is minimal

2.
Need specificity w/r/t P's interest as well

(3)
May satisfy due p. w/o meeting all reqs, depending on indiv case analysis, relative weight of different concerns

i.
Opposed to Mitchell/Di-Chem approach, which says that if either accuracy or probable cause concern is not satisfied w/r/t all the requirements, then deprivation w/o a hearing is unconstitutional


ii.
Balancing test may give false sense of objectivity (?)

VI.  FEDERAL QUESTION JURISDICTION

A.
Stems from Article III, §2 of Constitution: judicial power of US extends to all Cases, in Law and Equity, arising under Constitution, Laws of US, and Treaties made, or which shall be made, under their Authority

B.
History

1.
State cts handled cases arising under fed law

2.
1875 statute gave general fed Q jd to fed cts 

3.
§1331 of Judicial Code = present fed Q statute, 1875 Descendant Same language as §2: "all civil actions" arising under Constitution, laws or treaties of US

C.
Underlying Premises

1.
Fed judiciary s/have authority to interpret & apply fed law

2.
Fed judiciary is best situated to understand & enforce fed law

3.
Fed adjudication of rts under fed law will foster uniformity

D.
Arising Under: when does a case qualify?

1.
Constitutional Dimension: Congress has no power to grant fed cts jd over cases not arising under fed law

2.
Statutory Dimension: Congress did not intend, in enacting 1875 fed Q statute & following statutes, to confer jd over cases not arising under fed law

3.
Constitutionally: Osborne v. Bank of United States
a.
Summary: statute giving fed cts jd over actions involving Bank US, a federally chartered corp, was upheld as constitutional

b.
Reasoning: bcse Bank was created by fed law, every Bank act grew out of that law, which gave it all its capacities to function.  Bcse power of Bank to sue depended on such laws, any case involving it arose under laws of US

c.
Holding: if a question of federal law forms an ingredient of a claim --> fed Q jd -- doesn't matter if that question is not at issue


(if one pty is holder of fed rt, and potential of threat against it exists --> fed Q jd)


No longer true: not every case where fed Q forms ingredient is a case arising under US laws, qualifying it for fed Q jd

d.
Osborne interp very broad: every suit has fed Q potential -- this approach protects pties (Ds) in state cts who may overlook fed Qs and not take oppty to remove to fed ct 

e.
Osborne Dissent (Johnson): if P pleads fed Q --> fed Q jd; if not, no basis for it until someone does plead it, eg. D c/remove

4.
Well-Pleaded Complaint Rule

a.
Fed Q jd only if fed issue is raised as legitimate part of P's well-pleaded c/a

b.
Excluded: fed issues raised by D in the answer, and issues relating to Dce that P anticipates in the complaint

c.
Mottley
1)
Facts: Ps injured in railway accident, D railway co gave free passes for life as part of settlement -- D refused to renew the pass after 1907 statute making free passes illegal -- P sued D for specific performance of the contract, alleging statute n/a to P, and even if applicable, an unconstitutional taking

2)
Holding: no fed Q jd, bcse although P's complaint raised Qs of construction and constitutionality of fed law, c/a was routine equitable action for spec perf of K gov'd by state law -- the fed Qs merely anticipated railroad's reliance on the fed statute as Dce (state K breach claim -- Dce: a fed law defeats claim)

d.
Example of limitations created by the rule:


Title to land is matter of fed law: there's fed jd to hear action to enjoin another from using land, but no fed jd over action brought for ejectment, bcse such action is possessory action, & doesn't req allegation in the complaint as to title 

e.
Declaratory Relief


Difficult to apply well-pleaded complaint rule here bcse P is anticipating  D's action and filing suit to avoid future litigation 


--> Fed Q jd found only if action that w/h/b brought by D w/h/had fed Q jd

f.
Benefits:  

1)
Assures that wh fed jd exists is determined at start of litigation, rather than being contingent upon future developments

2)
Provides a way to limit # of cases in fed cts


Disadvantages:

1)
Means that often fed cts precluded from deciding on important issues of fed law

2)
Mode of limitation is arbitrary

3)
Overinclusive: permits fed jd where fed P Q not reached


Underinclusive: prevents fed jd where fed D Q wld be reached

g.
Not Really Justifiable

1)
Purposes of fed Q jd: advance uniformity among decisions, preclude hostility from state cts, let fed cts utilize their special expertise    

2)
Mottley may help diminish state ct hostility (by declining cases w/state c/a), but doesn't serve other purposes


All 3 concerns are implicated on D's as well as P's side

3)
Possible Justification: more likely that fed issue will be reached by ct if on P's side, bcse of bdns of pleading & proof -- P must plead & prove all elements of her claim, but D need only establish one Dce to prevail


But: often fed issue on P's side won't be reached, bcse P's claim may fail first on another element, leading to dismissal

h.
Better Ways
1)
Decide on case-by-case basis how likely it is that fed issue will be imptt -- problem is that generally cts want to avoid case-by-case balancing tests, to avoid pre-trial litig

2)
Wechsler: allow D to remove to fed ct if D claims fed Dce; allow P to remove when issues develop fed issue comes out on P's side  (Removal Statutes: 28 U.S.C. §1441, §1446)


(now: no removal to fed ct for fed Dce)

5.
Federal Issue Must Be Substantial

a.
In addition to req that fed issue be part of P's complaint

b.
Fed ct must dismiss for lack of subject matter jd if fed claim asserted as basis for jd is frivolous or w/o merit

c.
Not sure where this req fits in, seems displaced by Merrel Dow, etc.  

d.
Hornbook: fed issue not substantial if w/o merit, or foreclosed by previous decisions

6.
Incorporation: No Fed Q JD w/o Federal Interest

a.
If a state cause of action incorporates a federal issue/law within it, there is fed Q jd only if the federal law or interest at hand passes one of the following tests


If fed Q doesn't implicate a fed interest --> no fed jd  (Goal = protection of federal interests)

b.
Additional to Mottley test of whether fed Q is on P's side --> makes test more complicated, less easy to administer, bcse reqs true evaluation of nature of fed interest at stake

i.
Holmes test: does federal law "create" P's claim?


Derives from American Well Works Company: state slander c/a based on D's accusations of patent infringement --> fed patent law did not create the c/a


Shoshone: fed statute created rt to sue on rts to mining property, but since state laws determined such rts --> action under fed law not created by fed law

ii.
Balancing Test: how important is the federal interest at stake?


Eg. Smith: P state action to enjoin D from purchasing fed bonds bcse state law forbade unlawful investments & legislation authorizing the bonds was unconstitutional (due p.)


Fed jd granted bcse threat that state ct c/erroneously strike down fed statute -- won't allow state to impede fed interest underlying the statute


Threat here is to constitutionality of federal statute -- obviously a weighty federal interest; others may be harder to determine

iii.
Congressional Intent: Merrell Dow: if no federal private remedy intended --> fed ct won't hear state c/a w/fed issue incorporated


P sued D drug mfr bcse of Bendectin/birth defects, alleging D's violation of fed Food, Drug & Cosmetic Act (for mislabeling), which under state tort law wld create presumption of negligence & allow P to recover 


No fed jd: ct assumes Congress did not intend a private federal remedy for violations of FDCA, and that bcse there is no federal private remedy, there cannot be federal jd for a state c/a which incorporates violation of federal statute


However, this isn't necessarily a good argument 


Federal interest: regulation of drug cos, keeping dangerous products out of stream of commerce (if state misconstrues FDCA, drug mfrs may adopt practice diff from what fed legislature intended) -- just bcse no private federal remedy, fed still has an interest in assuring minimum level of enforcement of its regulations


Wrongly Decided: ct s/n/h/assumed no fed c/a, bcse never explicity stated  


If case arose today, wld argue for fed jd -- legit fed interest in having fed statute properly imposed if states have created a private c/a

iv.
Is a federal interest implicated?  Merrell Dow  dissent


Does fed care about state's application of federal law?  if no, then no fed Q jd


This approach explains apparent conflict btwn Moore and Smith: 


Moore: P sued under KY emp liab act, alleging D's violation of Fed Safety Appliance Act; if D violated it, P not held resp for cont neg or aor (if D violates FSAA, presumption of neg)


No fed jd: FSAA created to regulate interstate transportation, and KELA borrowed it to use for intrastate regulation --> no fed interest in intrastate domain


W/Smith, fed does care if state finds its statute unconstitutional

c.
When is there a federal interest?

1)
If state copies federal statute verbatim & adopts it for application w/in state --> law doesn't regulate in fed domain, state s/interpret statute as it wants -- no fed interest

2)
If state incorporates fed law by reference -- not enacting it as own law -- then it's subject to fed domain also --> fed has interest in how it's construed/applied

3)
If federal law incorporates state law: Shoshone: fed statute set up procedure for issuing patents for mining claims, providing that conflicting claims were not federal Qs -- rights of possession to be determined by local customs/ rules or state statutes


Fed law creates remedy, but no fed interest in hearing cases, bcse fed doesn't care who has rts

VII.
ERIE DOCTRINE

VIII.
PRECLUSION

A.
Res Judicata: Claim Preclusion
1.
Prevents P from suing on a claim that has already been decided 


Prior jdgmt ends litigation as to every ground of recovery which was presented and every ground which c/h/b presented, incl Dces

a.
If claimant wins 1st suit, all possible grounds for the c/a are merged into that jdgmt and not available for further litigation

b.
If claimant loses 1st suit, she is barred by the adverse jdgmt from ever raising the same c/a again, even if she c/present new grounds for recovery

c.
R/J is an affirmative Dce that ct usu won't raise sua sponte -- it's waivable (exp or imp), so in effect, claims may be re-litigated

2.
Underlying Policies

a.
Fairness to Parties: no psn s/be tormented twice by same claim

b.
Judicial Economy: want to preserve ct resources and not waste them on same lawsuits over and over again; r/j encourages joinder of claims

c.
State Interests: in interpreting its own laws; in seeing an end to litigation

3.
Scope of Res Judicata

a.
Identical complaints --> same c/a

b.
Claims arising from different transactions --> distinct c/a's

c.
When does single transaction/occurrence give rise to two or more separate c/a's?

1)
Scope depends on 2 considerations:

i.
Reasonableness of requiring pties to advance claims and Dces in single lawsuit: depends on rules governing pleading, joinder, jd reach, division of law and equity


Fed Rules: c/a incl all legal Qs arising from same transaction


If other procedural rules don't allow free joinder of claims or liberal amendment of pleadings, or if no forum to combine legal + equitable actions: c/a not as inclusive

ii.
How highly ct values judicial economy: balance btwn efficiency of whole system and attention to individual cases to assure right results


Judicial economy favors construing c/a widely, and concern for indiv pties favors narrow construction

2)
P not req'd to join all pties in one action, even if 2 cases will involve basically the same facts (eg. 3-psn car accident)

i.
Fairness to pties not implicated, bcse diff Ds -- if P c/afford to sue twice, good for her

ii.
Judicial economy not implicated: 3-pty lawsuit more expensive & time-consuming; if P thinks she c/recover enough from one D only, let her try, and hopefully there won't be a 2nd suit --> may be more efficient in total

3)
If P has 2 parallel claims, state & fed (eg. anti-competition and antitrust), if they can't be brought together in state ct (eg. fed antitrust jd exclusive), 2nd suit not barred even tho facts overlap

i.
State has interest in adjudicating own laws, so can't req P to bring both in fed ct

ii.
Claims that c/n/h/b brought --> not precluded

4)
If P has 2 unrelated claims agnst same D --> no preclusion 


(eg. tort from car accident and contract claim)

i.
Even tho' judicial economy w/be served

ii.
Diff facts --> risk of jury confusion

5)
If P has 2 claims from same occurrence (injury to property and to psn from one accident) --> r/j

i.
Rush: one c/a agnst city to enforce rts w/r/t psn and prop injuries from same motorcycle accident


Trial ct found issue of city D's negligence collaterally estopped bcse $100 P jdgmt in 1st psnal property claim, so P won 2nd bigger pi  jdgmt w/o litigating neg issue --> rev'd


(Exception: separate c/a's if insurer has acquired by assignment/ subrogation the rt to recover for $ it paid insured for property damage -- insurer may sue too)

ii.
Mathews: P may not assert 2 claims based on same set of facts or transaction by asserting different legal theories under which relief might be granted


P removed from racetrack by security, then arrested, & trial for disorderly conduct -- tried to sue twice (theories of 1st assault and 2nd false arrest) based on same events bcse removal & trial on diff days --> r/j 

d.
Scope: Continued or Renewed Conduct

1)
Installment K has non-optional acceleration clause & after debtor defaults twice creditor sues only for past installments unpaid, not whole balance --> r/j, creditor can't sue for remaining balance if K is indivisible 


Jones  "Repo Man": P got title to car when paid 1st jdgmt, so D's repo was wrongful

i.
Indivisible if same ev supports c/a for both suits -->

ii.
Becomes evidence test: if same ev for both --> one c/a

2)
General Rule w/r/t Repeated Payments: all payments due @ filing time are part of same transaction --> one c/a 

i.
Payments on same installment K which come due after filing are separate c/a; eg. if acceleration clause optional, total w/n/h/b due @ time car dealer 1st sued, and it c/h/sued later for rest of $

ii.
POLICY: too hard to determine when during trial it's too late to amend complaint to incl extra claims w/o inconvenience -- don't want to litigate this issue

e.
Funky Exception: Separately Negotiable Instruments

1)
Sep Neg Financial Instruments --> separate transactions

2)
Nesbit: debt secured by series of notes or bond w/interest coupons -- bank may sell them off individually --> action on one note or coupon --/-> r/j for later action on others

If instrument c/be separated & sold by itself --> distinct c/a

Promise to pay each is distinct even tho' all on same paper

Installment K c/be sold only as whole

B.
Collateral Estoppel: Issue Preclusion
1.
Basically: a right, question or fact distinctly put in issue and directly determined by a ct of competent jd, as a ground of recovery, cannot be disputed in a subsequent suit btwn the same pties or psns in privity with them

2.
Collateral Estoppel vs. Res Judicata

a.
R/J: precludes all claims that were or c/h/b brought


C/E: precludes only claims actually litigated (narrower)

b.
R/J: ltd to claims which are related, from same transaction


C/E: suits need not be related (broader)

3.
Justifications

a.
Finality/Repose: want people to be able to rely on judgments --c/e serves this interest even more than r/j

1)
Judicial Efficiency (r/j too)

2)
Fairness to Pties (r/j too)

b.
Prevents Inconsistent Results

4.
Costs

a.
Excessive Litigation: creates incentive for pties initially to litigate issues not important in 1st action

b.
Wrong Results: c/e may perpetuate wrong results even more than r/j, bcse not ltd to single transaction

5.
Necessary Conditions

a.
Applies only to final jdgmt on merits (trial jdg issued it)

b.
Must have identity of issues btwn the two suits

c.
Issue must have been actually litigated

d.
Issue must be necessary to 1st jdgmt or appealed

e.
Mutuality

6.
Identity of Issues: Scope of "Issue"

a.
Separable Facts Test (essentially confined to tax area -- don't use)


If relevant facts in 2 cases are separable, even tho' they are similar or identical, c/e doesn't preclude recurring legal issues 

1)
Sunnen: D assigned income from 1928 patent agmt to wife (to lower combined taxes), then assigned income from later patents which used identical agmt


1st assignment upheld in one action


In 2nd action by IRS to disallow later assignments --> no c/e bcse the patent agreements were separate

(Also: law changed btwn time of 1st & 2nd actions to say that an assignor is taxable if he retains control over assigned property --> change in law may prevent c/e)

b.
Argument Test

1)
Hypothetical


1st suit: A v. B for trespass, B defends by deed --> B wins


2nd suit: A v. B for trespass, B defends by adv poss


A argues B estopped by c/e to argue ownership issue


C/E doesn't include issues which c/h/b raised -->


Is the issue title or argument for title?


Risk of perpetuating wrong result is high; danger of inconsistent results negligible, if issues seen as 2; not really fairer to pties to preclude the issue bcse not actually litigated; judicial efficiency not served bcse the 2nd suit will go on anyway since no r/j . . . no c/e is best decision

2)
Cromwell: P had county bonds, bought in two sets


1st suit to compel payment on ones that had matured -- bonds void bcse fraudulently issued, only gf purchaser for value c/recover (P didn't show he met this criteria)


2nd suit to recover on other matured bonds from same fraudulently issued batch -->


P not c/e'd from litigating 2nd action for payment bcse P c/h/purchased these other bonds in good faith and for value, in which case he c/recover on them


(Ct assumed 1st suit decided that there had been fraud and that P was not a bona fide purchaser)

2)
Cromwell c/h/b decided by saying the arguments were different -- 1st was fraud issue, 2nd was bona fide purchaser issue (like hypothetical)

3)
Had Cromwell bought only 1 batch of bonds & brought 1st suit on some, 2nd suit on others --> c/e bcse same args

4)
Distinguished from separable facts test: 


If facts separable in form (eg. separate contracts, pieces of paper), then no c/e, even if arguments are same

5)
Good Test?

i.
SF defeats finality purpose of c/e 

ii.
SF basically limited to tax area

7.
Actually Litigated

a.
Look at pleadings, record, jury instructions (shows what issues were submitted to jury)

b.
How much is necessary to show actually litigated?


Eg.  A v. B for contract breach and fraud

1)
Basic Rule: ev presented to fact finder = actually litigated


Eg.  both issues in pleadings as separate claims, ev for both, jdg instructed on both --> both litigated --> c/e

2)
Pleadings --> c/e?


Both in pleadings as separate claims, but ev not submitted for both & jdg didn't instruct on both --> can pleadings alone control c/e?     2 options:

i.
Minority: If P specifically pleaded it, then c/e -- even if an issue was not argued per se, if pty admitted it or failed to deny it, there s/be c/e bcse where there is incentive to deny, failure to do so = admission


Creates incentive to pursue arguments to finality

ii.
Usual Rule: raising issue in pleadings + discovery --/-> c/e


Under FRCP, pleadings are not the mechanism for formulating issues, but merely give broad notice of suit, so that above approach undermines purpose of pleading rules (experimentation & exploration in discovery); interrogation and proof through discovery & SJ or trial are ways issues are identified


Don't want wrong results, and no risk of inconsistent results bcse not actually decided

3)
Stipulation in Pre-Trial Conference --> preclusion?


P-T-C record has stipulation of no fraud --> c/e on fraud?


No c/e -- all cts in agmt

i.
Judicial Economy: may cause excessive litigation bcse pties less likely to stipulate if it will preclude later

ii.
Wrong Results: may perpetuate them bcse reason for stipulation may be strategic rather than based on merits

Strange in light of above pleadings approaches bcse issue stipulated must h/b pleaded too

8.
Necessary to Judgment

a.
C/E only on issues ct knows were necessary to jdgmt


No c/e unless know exact ground on which suit #1 decided


Err on side of less preclusion


If presence of multiple claims or alternative Dces prevents inference about which claims/issues support initial jdgmt 


--> no c/e  (unless ev extrinsic to record c/help)

b.
Russell: P patented use of fat liquor and special compound for treating leather w/it -- D uses fat liquor and method


Suit #1: infringement, Dce: patent invalid, no novelty --> P wins


Suit #2: infringement, Dce: patent invalid for same reasons


P argues D estopped to argue validity of patent


No c/e bcse 1st suit involved claims as to both use and method, and general verdict doesn't reveal which grounds were basis for finding patent valid --> no c/e on either


(don't know which claim involved in 2nd suit)

c.
If Suit #2 based on both claims, s/jury be req'd to give verdict for P on one of them?  No, even tho' this w/assure "consistent" results, if 2nd jury found on diff claim from the one 1st jury decided on, this c/distort the result & affect dgs

d.
Special Verdicts help show how issues were decided, but an issue may have been decided but unnecessary to jdgmt, so that it may be litigated again


(Rios): Suit #1: A v. B for car accident injuries

2 Qs to jury: was A negligent? (yes)  was B negligent? (yes)

Verdict for B: instruction that if A neg at all --> B must win

Suit #2: B v. A for injuries from same accident

A argues c/e bcse B found negligent in suit #1

Bcse B's neg not nec for jdgmt #1 --> no c/e

e.
Purposes of Necessary Requirement

1)
Unnecessary findings less certain to be accurate, bcse jury less careful on claims not essential to finding (like dictum)

2)
Pty can't appeal findings not necessary to jdgmt -- unfair to preclude an issue when it's accuracy c/n/be contested

f.
Appeals

1)
Like a finding's being necessary to the jdgmt, if an issue has been appealed, this gives ct more confidence that the finding is accurate

2)
If decision was necessary to jdgmt --> don't need appeal for c/e


If issue decided was unnecessary --> c/e c/still apply if the issue was appealed by the losing pty

3)
Pty c/appeal unnec finding as cross-appeal if other pty appeals nec finding (A appeals own neg, B c/appeal hers)

i.
If unnec issue loser takes cross-appeal --> c/e

ii.
If unnec issue loser is able but doesn't cross-appeal 


--> no c/e

Mere oppty of loser on unnecessary issue to cross-

appeal the unnecessary finding --/-> c/e

4)
Pty who loses on an issue necessary to the jdgmt is precluded from relitigating it whether she appeals or not

5)
Justification: if decision nec to holding, it's more likely to be accurate, so it s/be precluded later; if not nec, ct less confident that finding is correct, so untaken oppty to appeal doesn't preclude relitigation later

9.
Mutuality

10.  Presumption of C/E by 5 Reqs is Rebuttable

a.
If burden/standard of proof is different as to the 2 suits

b.
If more evidence is allowed in one action than the other

c.
If issue was of minor importance in the 1st case, and it was unforeseeable that it c/be important in a later case -- based on premise that the pty to be estopped probably did not try as hard in the initial litigation as it c/have
