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TOPIC 1: INTRO – ONCE AROUND THE TRACK
NY TIMES v. SULLIVAN (1964, p.13)

· Libel action brought by public official against critics of his official conduct.  S. Ct says 1st and 14th amend guarantee freedom of speech and press – falsity of some of statements in alleged libel do not forfeit these const protections.  Must be falsity combined w/ clear, provable malice.

ROSE v. GIAMATTI (S.D Ohio, 1989, p.57)
· Parties joined as D’s only real parties if controversy b/w them and P, or if necessary collision of interests b/w them and the P, or if complete relief for P can’t be achieved without involving them.  If none of these, and D’s are fraudulently joined to defeat subj matt juris, can be dismissed.
GARR v. US HEALTHCARE (3rd Cir., 1994, p.584)

· Att’y has non-delegable duty to conduct “reasonable inquiry” under circumstances (time, stat of lim, available evidence, need for more discovery, etc.) to ascertain claim is “well grounded in fact and warranted by existing law,” regardless of whether claim is shown to have merit on its face or not.  Failure to do so ( Rule 11 sanctions.

CELOTEX v. CATRETT (1986, p.688) 
· Rule 56 – Motion for Summary Judgment (M/S/J) = moving party only has to initially inform court of nonmoving party’s lack of evidence, based on discovery materials—does not have obligation to produce additional negating materials against opponent’s claim.  
HICKMAN v. TAYLOR (1947, p.657)

· Discovery should only be limited by bad faith, annoyance, and privilege.  Party invading privacy must prove necessity and relevance of invasion of privacy w/ adequate reasons.  

· Att’y work product not fair game ( if it were, could promote laziness on one side and demoralization on the other. Att’ys shouldn’t act as witnesses.

CURTIS v. LOETHER

· 7th amend gives right to jury trial in action for damages in fed cts, when action is to enforce any const or fed statutory right.  Equitable relief can still be granted w/o jury, so can be split from actions under law.

TOPIC 2: ADJUDICATORY JURISDICTION

The Traditional Model – in personam jurisdiction
PENNOYER v. NEFF (1879, p.77) 

· Power + notice = jurisdiction

· In rem = publication / QiR I = publication / QiR II = attachment + publication / In personam = personal in-state service!
HESS v. PAWLOWSKI (1927, p.88)

· State power ( implied consent OK – no due process violation

· Moving toward fairness standard, still couched in Pennoyer language

· Embryonic specific juris

MILLIKEN V. MYER (1940, p.85) [also BLACKMER v. US (1932, p.86)]
· State’s power allows it to reach out and grab its residents, even when they are not physically present in the state ( concept of domicile

The Minimum Contacts Standard (& Specific Jurisdiction)

INTERNATIONAL SHOE v. WASHINGTON (1945, p.93)

· Jurisdiction = “minimum contacts such it doesn’t offend traditional notions of fair play and substantial justice” (equivalent of “presence”)

· There was a statute ( beginning of specific juris

PERKINS v. BENGUET CONSOLIDATED MINING (1952, p.99)

· General juris = [sufficient minimum contacts] +[ no alternative forum (proxy for fairness)]

MCGEE V. INT’L LIFE INSURANCE (1957, p. 115) – expansion of pers juris

· With specific act statute, one act (here, one K) and a claim arising out of that act ( specific juris conferred on that state

HANSON v. DENCKLA (1958, p.129) – limits on personal juris
· Purposeful availment of D necessary to claim juris over him/her – unilateral activity of P not enough to assert juris (no specific-act statute here)

GRAY v. AMERICAN RADIATOR (Ill. S. Ct., 1961, p.118) – expansion 
· Putting product into stream of commerce, substantial use & consumption w/in state is enough to satisfy min. contacts ( subjects D to specific juris

· State’s interests, benefit/protection of state’s laws on D

· Shute v. Carnival Cruise Lines (1990, p.125) – 9th cir: “but for” causation test ( D’s conduct in state makes them subject to personal juris – BUT S. Ct evaded issue and didn’t decide by sticking to choice of forum clause
· Ratliff (p.102) – 4th cir: appointing agent of process w/in state and having salespeople in state still doesn’t confer juris over D 
General Jurisdiction

HELICOPTEROS NACIONALES v. HALL (1984, p.103) – general juris.

· Should’ve been specific juris case, P’s turned it into gen juris. by conceding that specific act statute doesn’t apply – Tex sp. act statute held unconst

· Gen juris ( trips and purchase not enough for min contact (Rosenberg precedent)

Purposeful Acts and Products Liability

WORLDWIDE VW v. WOODSON (1980, p.131)

· Foreseeability not enough – corp. must purposefully avail itself of forum state’s stream of commerce ( otherwise, juris unconst.

· Calder (1984, p.159) – conferred juris over intentional tortfeasor

· Keeton (1984) –juris over non-res D in tort libel case const under statute

ASAHI v. SUPERIOR CT (1987, p.145)

· O’Connor 4 – no min contacts, and unfair to D in this case (ladder test – 1, 2)
· Brennan 4 – yes min contacts, BUT this is a rare case where it’s unreasonable to grant juris over D (seesaw test – either one)
The Commercial Contract Cases

BURGER KING . RUDZEWICZ (1985, p.161) – commercial K

· Substantial cnxn + fair warning + choice of law clause = purposeful availment of benefits and protections of state’s law ( personal juris const

· Also, state interest in case

· Seesaw approach to min. contacts/fairness – but both were present here
· Bremen v. Zapata (1972, p.174) – forum selection clauses valid & enforceable unless resisting party can show they are unfair/unreasonable

Choice of Forum

ALLSTATE v. HAGUE (1981, p.221)

· Application of a state’s substantive law only valid if that state has sig. contacts or aggregation of contacts w/ parties such that there is a state interest (thus, the application is not arbitrary or unfair)

PHILLIPS PETROLEUM v. SHUTTS (1985, p.231)

· Class action P’s in very diff. position from D, don’t require same protection.  So even if they’re out-of-state, have no min. contacts w/ state, and only get an opt-out, still const. to assert jurisdiction over them.  

· In choosing to apply a state’s law, must be no real conflict w/ laws of other states that have cnxns, must be real cnxn b/w D and state whose law is applied – and P’s desire for choice of law not really relevant
SUN OIL CO. v. WORTMAN (1988, p.244)

· It is const. for a state to apply its own statute of limitations when applying another state’s law, since stat. of lim. is a procedural matter in state choice of law cases (though it may be substantive in fed diversity cases)

· Dissent – this is only the case if the other states actually consider stat. of lim. procedural – if they consider it substantive, this doesn’t work

Nationwide Service of Process
OMNI CAPITAL v. RUDOLF WOLFF(1987, p.253)

· If no consent to service on foreign corp., amenability to service by fed ct requires provisions either in fed statute or state long-arm statute

· b/c of Omni, Congress passed 4(k)(2) ( in unlikely situation that foreign corp. can’t be sued in any particular state, but it has enough aggregate contacts w/ all of US, it can be sued in any fed ct – for fed claim!
· Ex: P hauls foreign corp. D into ct in Alaska
· D says no, I don’t have aggregate US contacts, I only have contacts in one state – NY 

· Doesn’t work, Alaska still claims personal juris. over D

· So then P tries to transfer under § 1404 – can only transfer into a ct where suit could’ve been brought originally 

· But if you have aggregate contacts w/ the whole US, suit could’ve been brought ANYWHERE originally 

Property-Based Jurisdiction (In rem)
In rem – power over property alone, absolute, binds all people in the world

Quasi in Rem I – dispute over prop, but rights of named parties attached to prop

QiR II – dispute is not actually over prop, but prop used to get juris over person – 

can only sue up to amount of property
HARRIS v. BALK (1905, p.176)

· In Pennoyer world, debts travel with individual from state to state, can only tag someone’s person while in state ( can sue your debtor’s debtor while in state.  This kind of attachment as basis for QiR II

· QiR II juris. expanded in SEIDER v. ROTH – juris. gained over out-of-state D by attaching insurance claim ( later held unconst.
SHAFFER v. HEITNER (1977, p.178)
· Int’l Shoe standard of min. contacts must be applied to all assertions of juris. (both in rem and in personam).  Overruled any inconsistent prior case.
· Intermeat v. American Poultry (p.193) suggests that despite same test, diff. standards of “min” for personal vs. QiR

· Mostly affects QiR II b/c pure in rem or QiR I already have min. contacts built into the property-related claims ( reasonableness standard met  
· Prop in state can be counted towards min. contacts, but not sufficient in and of itself.  (Concurring opinions say real prop or bank accounts are diff. and should be sufficient in and of themselves).
· Feder v. Turkish Airlines (1977, p.194 – F. Supp.) QiR juris. upheld b/c  bank account special type of property and no alternative forum ( min. contacts met
· Fairness better than the certainty of power theory!
Limited vs. special appearance 

· Limited = appear in QiR II to defend on merits, but only liable up to amount of property

· Special = appear in any action only to dispute juris.

Continuing Tensions
BURNHAM v. SUPERIOR COURT (1990, p.198)

· Pennoyer ( Int’l Shoe = expansion of juris., but only w/ respect to an absent D’s contacts w/ state!  States still have power to serve whoever is physically w/ in their borders, regardless of “contacts” w/ that state.
· Physical presence is the original definition of due process standard

Notice and Mechanics of Nationwide Service of Process
MULLANE v. CENTRAL HANOVER BANK (1950, p.267)

· No formula, no controlling precedent on notice rules – only general principles of conveying info and allowing enough time.  Whenever possible and reasonable, explicit notice!  Otherwise, you’re violating due process
Venue, Transfer, and Forum Non 
· You need subject matter juris. + personal juris. + venue
· Fed venue statute = § 1391 (inter- and intra-jurisdictional)

· Venue restricts number of places you can bring a case, even when you have subj matt and personal juris.

· Transfer = § 1404 (it’s like a domestic forum non doctrine)

· Passed 1 year after Gulf Oil, b/c Gulf Oil was dismissed and then P had to bring suit again in a diff place ( Congress wanted to allow for transfer
· Even if you have subj matt, personal, and venue

· You can still move to dismiss under forum non

· For corp., venue is anywhere where there is personal juris.

· If you have venue, but not personal juris. over D, D can waive personal juris. to keep convenient venue
· Fed cts do transfers among themselves

· Forum non makes you dismiss and bring it elsewhere

· This can happen w/in state cts

· OR, mostly happens w/ int’l parties in fed ct
· Forum non looks a lot like reasonableness according to due process 
· ex: Perkins – no alternative forum ( true forum non 

· gen. juris. is where fnc has the most impact (esp. corp. cases where D can be subject to suit anywhere in the US)
· § 1404 trumps forum non

· HOFFMAN v. BLASKI – D can’t waive personal juris. in transferee ct in order to be transferred – can’t transfer to ct where suit couldn’t have been brought in first place (but stat of lim doesn’t count for the “couldn’t have been brought” test)
· In FORUM NON – you can waive juris. in transferee forum in order to create alternative forum

· § 1404 = fed ct can transfer even if you have venue, for the sake of convenience and justice

· VAN DEUSEN – you have to apply law of transferor ct

· § 1406 = discretionary transfer even when proper venue was lacking in the first place – you don’t have to dismiss and refile
· VAN DEUSEN rule doesn’t apply here – you CAN use law of transferee ct

PIPER AIRCRAFT v. REYNO (1981, p.293) – int’l P’s dismissed for forum non

· GILBERT ANALYSIS - dismissal will ordinarily be appropriate where (1) trial in P’s chosen forum imposes heavy burden and (2) P can’t offer any specific reasons of convenience supporting his choice

· Factors in support of forum non dismissal

· PRIVATE INTEREST

· Ability to implead foreign D’s
· Location of evidence, witnesses, etc. is elsewhere
· PUBLIC INTEREST

· Regulatory interests

· Waste of jury’s time and energy to keep the case here
· We favor citizen P’s over alien P’s 

· There is an alternative forum – D’s agreed to take suit there

· Factors against forum non dismissal

· PRIVATE

· Laws of int’l transferor ct less favorable (usually won’t cut it)
· PUBLIC

· P’s choice of forum should be given greater weight

· Some evidence might be “inconvenient” in foreign forum
· Prevent elaborate choice of law analysis
FERENS v. JOHN DEERE (1990, p.317)– Van Deusen rule applies even when P moves for the transfer (and, ct can raise 1404 sua sponte)
· Have to use choice of law rules of the transferor ct too
· Presents some problems, but have to be consistent
TOPIC 3: SUBJECT MATTER JURISDICTION OF FED CTS

Diversity
STRAWBRIDGE v. CURTISS (1806, p.335)

· must be complete diversity of P’s and D’s in order to sue in fed ct

CARDEN v. ARKOMA ASSOCIATES (1990, P.345)

· unincorp. ass’ns not treated like corp.s, so when you sue them in diversity, citizenship of all partners counts
· Class Action Fairness Act § 1332(d): citizenship of unincorp. ass’n is primary place of business – but only for $5M amount in controversy
· CARDEN is still good law as long as not class action and not $5M
BEN-HUR v. CAUBLE (1921, p.355)

· for diversity purposes in class action, only citizenship of parties acting as representatives of class is considered
· BEN-HUR still good law as long as you don’t come under CAFA
ALIENAGE – 1332(a)

· Alien v. US citizen = diversity

· Alien v. US citizen + Alien = no diversity

· Alien + (diverse) US citizen v. Alien + (diverse) US citizen = diversity

· Alien v. Alien = only gets into fed ct under fed claim (CONST Art III, § 2 doesn’t allow it under diversity)

· Alien permanently domiciled in a US state v. diverse US citizen = diversity

· Ambassadors = fed question juris under Art III, § 2

· Foreign corp. = either (a) require that they must be incorporated in a state, or (b) find that it’s ok if incorporated elsewhere, as long as they have a principle place of business in a US state, then use that state to determine diversity according to rules above

1332(c) – insurer/trustee/legal guardian of an incompetent/infant is regarded as 

a domiciliary of the same state as the person s/he is representing 

ZAHN v. INT’L PAPER (1973, p.374)

· Each P must individually clear required amount in controversy for diversity– no aggregation of amounts, even if one P meets it.  If not, no fed juris.
· Only exception for aggregation is “joint and undivided right”
Federal Question Jurisdiction
LOUIS/NASH RR v. MOTTLEY (1908, p.384)

· “well-pleaded complaint rule:” unless P’s main cause of action is arising under fed. law, NO juris 
· Neither D’s fed defense nor P’s anticipation of fed defense suffices
GULLY v. FIRST NAT’L BANK (1936, p.387) – fed issue raised as defense

· just b/c fed law confers a right upon a state (e.g. right to tax) doesn’t mean that causes of action arising under that state statute are fed causes of action – NO juris
· mentioned Holmes’ dissent in American Well Works: only fed statutes providing causes of action qualify for fed question jurisdiction

SMITH v. KANSAS CITY TITLE (1920, p.391)

· quote Osborn: “defeated by one construction of the Const. or law of US and sustained by opposite construction” – fact pattern similar to GULLY, but const issue at question here – YES juris
· Holmes’ dissent: no fed question if no statutory fed cause of action
MERRELL-DOW v. THOMSPON (1986, p.394)

· mere presence of fed issue does not confer automatic fed juris ( must look at Congressional intent and fed interest.  Novelty of issue also won’t get it in ( NO juris
· if fed cause of action absent:  (1) won’t preclude fed ct juris. if sig. question of fed law, (2) will preclude fed juris. if would result in fed ct dealing w/ horde of state claims embedded in fed issues
· Franchise Tax (p.407): it *might* be possible to have fed cause of action based on fed-granted state power, but not automatic
· DISSENT says fed interest in consistency of interpretation of fed statutes – app review won’t cut it

GRABLE v. DARUE (2004)

· fed question is essential doorkey, fed private cause of action is doormat – doormat may or may not be necessary to get into fed ct
· MERRELL-DOW required doormat and didn’t have it
· Other concerns against juris: several state claims in addition to fed claim, violation of FDCA to prove state negligence claim doesn’t make fed question an essential element, shouldn’t flood fed cts
· Other concerns for juris: fed interest in consistency of FDCA administration
· GRABLE didn’t require doormat and didn’t have it
· fed question is essential element of claim ( dispositive
· Silberman says unanimous ct got it wrong – collateral issue of notice suddenly becomes enough to get into fed ct?!

Supplemental Jurisdiction
UNITED MINE WORKERS v. GIBBS (1966, p.411)

· “common nucleus of operative fact” enough to get supp state claims into fed ct along w/ fed claim – but still discretion of ct to dismiss state claims

MOORE v. NY COTTON EXCHANGE (1926, p.416)

· “logical relationship” test for claims and counterclaims – if closely related, but not precisely identical, can allow supp juris over state counterclaim
OWEN EQ. v. KROGER (1978, p.423)

· supp juris over non-diverse Rule 14 impleaded parties is allowed – but once P files separate action solely against the non-diverse party impleaded by D, no fed juris (b/c you couldn’t have brought it originally)
· Gibbs test doesn’t end inquiry, doesn’t let you do indirectly what you couldn’t have done directly
FINLEY v. US (1989, p.431) 
· pendent claim juris (like GIBBS) was allowed, but pendent party juris is not (consistent w/ ALDINGER) – if Congress wants to change this, they can ( Congress did change it w/ § 1367
· 1367 – merges “pendent” & “ancillary,” allows supp juris over any claim related to fed claim for arising under (1367a) or diversity (1367b) up to Art. III (codifies Gibbs test), won’t trump fed statute
EXXON MOBIL v. ALLAPATTAH SERVICES (2005)

· Exxon is class action, Ortega is single person joinder – there IS fed juris
· textual reading of § 1367(b) glitch ( no special exclusion for Rule 20 or 23 P’s ( you can join them for supp juris and CAN aggregate claims to reach amount in controversy (b/c no explicit instruction against it) 

· OVERRULED ZAHN and FINLEY
· Advisory cmte notes say they never meant to overrule ZAHN, only FINLEY ( but ct overruled ZAHN anyway
· Indivisibility and contamination theories – only contamination theory, and only works for diversity req ( Kennedy’s artificial line: diversity req (constitutional) more important than amount-in-controversy req (statutory) 

TOPIC 4: APPLIED LAW IN FED CTS

The Applied Law in Federal Courts

SWIFT v. TYSON (1842, p.451)

· The only state law that fed cts are obligated to apply is statutory, not judge-made common law
EERIE RAILROAD CO. v. TOMPKINS (1938, p.454)

· Fed cts must apply statutory and common law of state in which they sit – accomplished twin aims of preventing forum-shopping and inequitable administration of laws
· Federalism – fed cts can’t rob state cts of their sovereignty (10th amen)

· Black & White Taxicab v. Brown & Yellow Taxicab (p.456) – perfect example of people taking advantage of SWIFT to forum-shop and discriminate against in-state citizens
· Dissent – didn’t need to touch const. or § 34 Rules of Decision Act – they only needed to overturn Swift’s interpretation of it ( ct went too far.

· Swift allowed vertical forum-shopping by P, EERIE allows horizontal

· Klaxon (p.465) – fed cts must also apply state’s choice of law rules

· EERIE + Fed Rules = post-Eerie flip of fed cts applying substantive but not procedural state law (instead of the other way around pre-Eerie, under Swift)

GUARANTY TRUST v. YORK (1945, p.471)

· EERIE overruled “brooding omnipresence” view of law

· If no recovery in state ct b/c of stat of lim, fed ct in diversity must also apply state’s stat of lim

· Outcome determinative test – intent of EERIE was ensure same outcome in state and fed ct –stat of lim determines outcome, so must be applied
· Dissent – ct should be cautious in extending EERIE rule in the substance/ procedure borderland b/c they may be stepping on Congress’ judgment
1949 TRILOGY (p.479)

· 3 decisions on same day – ct required conformity to non-dispositive state procedures ( broadening scope of what is “outcome-determinative”

· Woods – fed cts must use state service of process rules b/c this affects substantive rights (i.e. you can’t sue here unless you can be sued here)
· Cohen – if no conflicting fed rule, must apply state rule – fee-shifting provision is considered substantive
· Ragan – diff. b/w Rule 3 and state rule on tolling of stat of lim – ct said state rule more specific ( no fed rule displacing it ( state rule applied
BYRD v. BLUE RIDGE (1958, p.481)
· Fed policy of allowing jury decisions doesn’t have to yield to state policy of judge determination  b/c no certainty of diff. outcome

· Strong fed interest, weak state housekeeping provision – even state statutes and state const can’t disrupt essential character of fed ct

· Bernhardt v. Polygraphic (p.486) – nature of tribunal could affect whether issue is outcome-determinative

HANNA v. PLUMER (1965, p.492)
· outcome-determination not a talisman, and in some sense, every procedural variation is outcome-determinative
· even if state rule and FRCP conflict, don’t automatically choose state rule ( EERIE never commanded voiding a fed rule where conflict existed – don’t distort EERIE to function where already a controlling fed rule

· consider twin aims of EERIE – if fed statute/rule “broad enough” to cover the area in question, fed statute (as long const.) always trumps, fed rule (as long as doesn’t abridge substantive right) trumps
· Harlan’s concurrence – majority oversimplified EERIE into a forum-shopping prohibition, allows any fed rule construed as “procedural” to frustrate state substantive law

· Federalism: primary human conduct should not be controlled by 2 conflicting systems – state law should control primary pre-litigation behavior, fed law should only control its own cts’ administration
· Ragan was wrong, Cohen was right b/c of human behavior dimension
WALKER v. ARMCO (1980, p.507)
· avoided “direct collision” – if no fed rule displacing state rule (stat of lim), state rule controls (return to RAGAN!)

BURLINGTON v. WOODS (1987, p.508)
· relaxed HANNA’s direct collision standard ( easier to find a direct collision

· coextensive purposes of state and fed rule ( fed rule occupies state rule’s “field of operation,” so it trumps (Harlan language: in this case, state policy and that doesn’t affect primary conduct)

STEWART ORG. v. RICOH CORP. (1988, p.509)
· went out of its way to find a “direct collision” – conflict in state/fed law ( if fed statute applies (1404, which S. Ct says allows for forum-selection clause), it is supreme, as long as const.
· Concurrence: don’t just balance 1404 w/ state law, Bremen v. Off-Shore Zapata says forum-selection clause is controlling
· Dissent – don’t have to conflict ( broad reading of 1404 that encourages disparity b/w fed and state law encourages forum-shopping
GASPERINI v. CENTER FOR HUMANITIES (p.524)

· Conflicting state and fed standards for app review of damages

· Ginsburg’s hybrid approach

· Avoided “direct collision” – state standard not in direct collision w/ 7th amend or Rule 59 

· State law at trial level (“deviates materially” instead of “shocks the conscience”), fed law at app level (“abuse of discretion” instead of “de novo”)

· Stevens dissent – state law all the way – if you use any fed law, you’re frustrating twin aims of EERIE
· Scalia dissent – fed law all the way b/c of Rule 59
SALVE REGINA COLLGE v. RUSSELL (1991, p.545)

· Fed ct is supposed to apply law of state it sits in as would state S. Ct of that state (not bound by state app ct decisions)

· If fed dist ct in diversity case makes a prediction about state S. Ct’s decision, it is subject to de novo review by fed cir ct

· This will discourage fed ct forum shopping

BOYLE v. UNITED TECH (1988, p.558)

· fed common law can extend govt. K protection to private contractors –protects strong govt. interest and keeps K price down for govt.
· fed common law = S. Ct legislating interstitially for Congress – filling gaps in legislation using Congress’ Art. I power

· FCL trumps b/c of supremacy clause

· FCL is why state cts honor fed judgments, even though not explicitly mandated by full faith and credit clause or statute
· Dissent –Congress conspicuously silent on protecting govt. contractors, S. Ct. can’t legislate for them, no sufficient fed interest to overcome norms of § 1652, can’t just go around making up fed common law
TOPIC 5: PRIOR ADJUDICATIONS: CLAIM AND ISSUE PRECLUSION

· Conflicting aims:

· Every opportunity to decide case on the merits

· Finality – resolved w/ in reasonable time and resources

· ( App process, collateral attack, and Rule 60 all limited

· Full Faith and Credit Clause – Art. IV, § 1, 28 USC § 1738

· Rule 1: “shall be construed and administered to secure the just, speedy, and inexpensive determination of every action”

· Res Judicata (capital R, capital J) – includes
· (1) claim preclusion – aka (little) res judicata – same parties can’t bring claim that was already adjudicated b/w them
· MERGER – successful party should’ve brought 2 claims together
· BAR – unsuccessful party can’t bring same claim 
· Rule 18 –  only tells us what claims we MAY join
· No compulsory joinder rule b/c of claim preclusion
· Only D’s MUST bring compulsory counterclaim (13a)
·  (2) issue preclusion – aka collateral estoppel – even if both parties not the same or diff set of facts (and so is not barred by claim preclusion), still can’t litigate issues that were already decided in a previous case
· POLICY: Arguments FOR preclusion?
· Stable decisions (true of bar, doesn’t really apply to merger)
· Respect for ct, efficiency and resources of ct system
· Esp. when same evidence, witnesses, etc. 
· All doctrines serve this policy concern
· Merger prevents P from getting double recovery
· Repose for D
· POLICY: Arguments AGAINST preclusion:
· First suit will turn into a federal suit ( throw everything in!
· ( will actually lead to inefficiency
· Latent injuries may not be initially apparent
· Rule 18 doesn’t require any relationship b/w claims
· Respect P’s choice – let them bring diff claims in diff cts
Claim Preclusion 
RUSH v. CITY OF MAPLE HEIGHTS (1958, p.727)
· Merger – if single cause of action, all claims must be brought in same case ( future cases precluded b/c deemed to be “merged” w/ first
· First to say personal injury & prop. damage must be in same suit
· How do we know if single cause of action?
· Pros of bringing both actions at once 
· Overlapping evidence, witnesses, etc.
· P can’t take advantage of one issue in many contexts
· Cons
· Diff causation issues
· Diff measures of damages
· Diff statutes of lim for personal vs. property injury
HERENDEEN v. CHAMPION INTL (1975, p.731) 
· Bar –  if identity of claims not present, 2 causes of action ( 2 cases
· “Same wrongful act” – no magic formula for “transaction”
· Under Restatement: § 24-25 – claim extinguished w/ respect to (series of) transaction(s), even if new evidence or new theories of claim are presented
· P would be precluded under Restatement, but wasn’t here
· Soto (p.737) – similar facts, decided oppositely – P was precluded
FEDERATED DEPT. v. MOITIE (1981, p.740)
· No exception to finality of judgment when no appeal was made
· If P believes judgment based on erroneous view of law, must be directly reviewed, not collaterally attacked
· State/fed jurisdictional issues not even important, b/c preclusion still applies
Defense Preclusion (Claim) 

MITCHELL v. FED INTERMEDIATE CREDIT BANK (1932, p.749)
· Merger – not a compulsory counterclaim, D won and then brought 2nd suit ( can’t use same argument as shield and then as sword.
· Must either bring all claims and counterclaims at once, or must save issue to use later ( otherwise, you’ll be precluded (P from first suit can use preclusion as a defense)
· Leads to race to ct house – if D must bring all arguments in first suit, each party will want to be the P ( race to bring suit first.
· Not true under R2J: R2J cares about D’s choice of forum
· Diff under R2J § 22 – if no compulsory counterclaim requirement and won’t nullify the first judgment, no preclusion ( CAN split it
· Mitchell juris = can save, but can’t split
· R2J juris = can save or can split (if not compulsory counterclaim)  ( successful party not forced to merge (b/c won’t nullify judgment)
Adjudication Not on the Merits
COSTELLO v. UNITED STATES (1961, p.755)
· Unless stated otherwise by ct, dismissal for procedural oversight is construed  as “for lack of jurisdiction” under exceptions of 41(b) ( not adjudication upon the merits ( operates as dismissal w/o prejudice ( no preclusion
· 41(b) cf. R2J 20(1)(a) – 2nd action not barred for “lack of jurisdiction, improper venue, or non-/misjoinder of parties”
· Dozier (p.759) – dismissal “w/o prejudice” means P can’t refile in fed ct, but can still go to state ct – what’s the difference?!
· Costello = curable defect ( no preclusion, can refile anywhere
· Dozier = not a curable defect ( P precluded from refilling in fed ct, can only do it in state ct
SEMTEK v. LOCKHEED-MARTIN (2001, coursepack p.67)
· Preclusive effect of a fed diversity judgment on stat of lim is informed by state law of state in which fed ct sits
· Def of “on the merits” has changed – some judgments not really on the substantive merits and thus not claim preclusive
· Even if suit couldn’t be brought in one state b/c of stat of lim, it can still be brought in other states w/ longer stat of lim (cf. KEETON)
· Can’t abridge this right just b/c you’re in fed ct in diversity
· This would encourage vertical forum-shopping 
· 41(b) shouldn’t be read as overarching fed preclusion law – fed cts should still apply state preclusion law
· “dismissed without prejudice” means can refile same claim anywhere

· “dismissed with prejudice” only means can’t refile that suit in the EXACT SAME ct – can refile it elsewhere
· 41(b) doesn’t speak to preclusion – outside it, fed cts have implied power to determine scope of their judgments (this is federal common law – in diversity case, informed by state law!)
· Policy: how do we know if stat of lim is substantive or procedural?
· (1) If stat of lim is for repose ( preclusive effect
· (2) If it is housekeeping & efficiency ( no preclusive effect

Issue Preclusion
LITTLE v. BLUE GOOSE MOTOR COACH (1931, p.764)
· 3 requirements: same issue, actually litigated, necessarily determined & essential to judgment (cf. R2J § 27)
· Pre-Rush = personal injury & prop damage considered diff claims

KAUFMAN v. ELI LILLY (1985, p.771)
· party pleading claim or issue preclusion must raise it affirmatively (Rule 8c)

· even if some issues are precluded, D still has to continue w/ the lawsuit to decide the rest of the issues (either if they’re novel theories, or just weren’t raised in prior suit) – important case of nonmutuality

Privity and Mutuality
GENERAL FOODS v. MASS. DEPT. HEALTH (1981, p.784)

· if you act like a party, you get treated like one, whether you are nominally a party or not (= privity) ( you can be precluded
BERNHARD v. BANK OF AMERICA (1942, Cal. S. Ct, p.794)

· Nonmutual defensive issue preclusion is OK (first defensive use)
· Blonder –Tongue first case where S. Ct approved nonmutuality 
PARKLANE HOSIERY v. SHORE (1979, p.801)
· First case where S. Ct approved offensive use of nonmutuality
· If nonmutual offensive issue preclusion is unfair to D for other reasons, trial ct should use it’s discretion and not allow it
· Cf. R2J §§ 28-29
· U.S. v. Mendoza – govt. can only be estopped if there IS mutuality!
· Policy concerns – if you can bind govt., they must appeal every issue b/c consequences could be traumatic
Interjurisdictional Preclusion

ALLEN v. MCCURRY (1980, p.815)
· Preclusion law of rendering ct (even if state ct) applies even when 2nd suit is an arising under fed claim (§ 1983 not an exception)
MARRESE v. AMERICAN ACADEMY (1985, p.827)
· Preclusion law of rendering ct (even if state ct) applies even when 2nd suit is an exclusive fed juris claim (fed antitrust claims not exceptions to §1738)

RESTATEMENT ON JUDGMENTS
· § 28 – exceptions to general rule of issue preclusion

· (3) – (5) – Concern that when you litigate in a particular context, you might not foresee the potential consequences of when that issue might come back to haunt you

· “new determination of the issue is warranted by diff in the quality of extensiveness of the procedures followed in the 2 cts or by factors relating to the allocation of juris b/w them”

· § 29 – issue preclusion used to require same parties to suit, but doesn’t anymore ( nonmutuality means D’s will EXPLODE THE CASE

· § 29-7 – if issue is one of law, shouldn’t be precluded

· Restatement tried to leave room for litigating issues NOT yet decided 

i. 28-1 – parties who couldn’t appeal

ii. 28-4 – heavier burden of persuasion in first suit

iii. 28-5 – bad for public policy, not foreseeable
DEFENSIVE issue preclusion, b/c D is using collateral estoppel as a defense in case

· Efficient, b/c it blocks new litigation

· Encourages P to join all its claims, instead of just continually switching adversaries

· Joinder not compulsory, but incentivized
· A party had his day in ct, consequences were foreseeable

· CAN’T JUST LET P KEEP COMING BACK AND LITIGATING THE SAME ISSUE!

· Efficiency concerns in a patent litigation context (b/c this kind of litigation is very expensive and resource-intensive) underscored S. Ct’s decision here 

OFFENSIVE issue preclusion, b/c P is using collateral estoppel as an offense
· Doesn’t encourage efficiency – gives P’s every incentive to “wait and see,” increases litigation (this is where ct’s discretion comes in)
· D may not have defended vigorously in first suit, and future suits not foreseeable
· Possibility of inconsistency w/ previous judgments

· Diff procedural opportunities in 1st and 2nd suits
TOPIC 6: JOINDER AND MULTIPARTY LITIGATION

JOINDER
· Rule 13 – Counterclaim and Cross-Claim

· (a) Compulsory Counterclaims – exceptions = pending actions or suit that was brought through attachment

· (b) Permissive Claims – anything not arising out of same transaction or occurrence – doesn’t explicitly address exceptions in (a), but those are assumed to be permissive

· Rule 18 – Joinder of Claims

· Can join any claim 

· A single P can aggregate any claims (even unrelated) against a single D to reach amount in controversy for fed diversity

· Joinder rules never cure subj matt juris defects – here, the aggregation rule is what allows subj matt juris

DG v. GRUMMAN (1988, p.848)
· 13(a) not discretionary – it’s a compulsory counterclaim if:

· same transaction and logical relationship b/w the claims

· common factual (even if not legal) underpinning b/w 2 claims

· irrelevant what stage the 1st suit is in when 2nd suit is brought
· if final judgment in 1st suit ( what should’ve been a compulsory counterclaim will be precluded

· only wouldn’t have been a compulsory counterclaim if 2 parties that were joined as D’s in 2nd suit were Rule 19 necessary parties AND ct in 1st suit had no pers juris over them – ct determines who is a Rule 19 party

· race to ct house – whoever files first can choose forum, and other party will be forced to bring counterclaim or face preclusion

· DG ct mixed up transaction tests for supp juris and counterclaims
· Split in circuits about proper test – EXAM question!

· Supp juris test should be broader b/c up to Art. III power (logical relationship works here)
· Compulsory counterclaim test should be narrower – b/c concerned w/ efficiency (same transaction or occurrence)
· Stricter standard for cross-claims than for counterclaims to prevent D’s from ruining P’s architecture of suit

· Moore used logical relationship test for counterclaims, Old Homestead used it for cross-claims –good idea?
· Danner v. Anskis (3d Cir., 1958, p.862) – if you allow ancillary juris over cross-claim b/w P’s, you’d be allowing a P to do something indirectly that he couldn’t do directly (sue a same-state citizen in fed ct) – just like Kroger case but w/ cross-claim instead of counterclaim 

· ct says only co-D’s can assert cross-claims OR co-P’s can only assert cross-claims once a counterclaim has been asserted against them
· S. Ct. hasn’t yet spoken on this – EXAM question!

GUEDRY v. MARINO (1995, p.863)
· Very flexible definition of transaction – once you join parties under broad test of Rule 20 (transaction or series of transactions, common questions of law or fact), you can join any claim under Rule 18 – can also go 20, 18, 20, 18 to get unrelated people together
· Might waste time and judicial resources to sever claims

RULES

· Joint and alternative tortfeasors are Rule 20 parties – don’t have to join them, but you can if you want to avoid preclusion

· Aggregation of claims b/w 2 parties to reach amount in controversy only OK if amounts b/w 2 parties are common and undivided right (e.g. same K)
· Newman-Green (p.870) – S. Ct. allowed P to drop a non-diverse D after judgment in order to preserve judgment 

· Rule 19 - If you NEED certain parties and there’s no forum that has jurisdiction over ALL of them ( NO REMEDY FOR P!
· 19(b) = if person can’t be made party for lack of pers/subj matt juris, ct will determine whether or not to dismiss based on:

· Prejudice, Shaping of relief, Adequacy of judgment, Adequacy of remedy for P
· Interpleader – Rule 22 or § 1335/2361 – permits stakeholder (usually insurance co.)  in possession of a piece of property that is subject to potentially conflicting claims to  deposit property w/ ct and walk away to let parties fight it out – statutory used more often than Rule b/c only requires minimal diversity and easier service of process
BROUSSARD v. COLUMBIA GULF TRANSMISSION (5th Cir., 1968. p.877)
· Non-diverse P treated as indispensable party ( ct dismissed w/o prejudice b/c there was an alternative forum in state ct

·  Ct only looked at 2 of 4 Rule 19(b) factors for dismissal

· Provident Tradesmen (p.883) – litigation determines parties, not vice versa

· timing issue: unlike Broussard, ct app deemed a non-diverse party to be indispensable after final judgment ( S. Ct. less likely to disturb this, defended Rule 19 as not abridging substantive rights (Harlan wrote this opinion – wha?!)
· ct can raise the indispensability issue sua sponte (wha?)
Class Action
HANSBERRY v. LEE (1940, p.899)
· absentee parties can be bound, AS LONG AS they were adequately represented by class members in the prior action
· There is scope w/ in framework of const. to hold that judgment from class suit is applicable – doesn’t violate 14th amend 

· BUT if class in previous suit has conflicting or opposite interest of supposed absentee members that are now in this suit, parties in this suit can’t be considered part of class in previous suit
EISEN v. CARLISLE & JACQUELIN (1974, p.912)

· First time ct app rejected decision on class certification – wasn’t thought to be an appealable final decision (was later overturned, but then discretionary appeal for certification codified in 1998 amen to Rule 23) – Eisen I remanded
· On remand, dist ct did certify – but then ct app said can’t hold prelim hearing on merits, can’t do fluid recovery model, can’t make D’s pay for notice, and individual notice always required for (b)(3) action – Eisen II class decertified

CASTANO v. AMERICAN TOBACCO (1996, p.928)

· 5th cir said dist ct abused its discretion – common question of law or fact not predominant, manageability problems mean class action not a superior method, huge state law variations, possible bifurcation of 7th amend (b(3) requirements not met, efficiency arguments won’t justify it
· Immature tort ( problems ascertaining predominance, precedent power in one jury’s hands, legalized blackmail of D, entrepreneurial lawyering

· Dalkon Shield(p.942) – D wants b(1)(B) and limited fund ( no opt outs, everyone bound, repose and limited losses ( absent class members screwed
AMCHEM PRODUCTS v. WINDSOR (1996, p.945)

· Settlement class still has to meet all the certification requirements of a class
· But less concern for (b)(3) manageability

· New Rule 23(e),(g),(h) to prevent collusion b/w D’s and class counsel

· Significantly differing interests w/in class = no adequate representation
· Matsushita v. Epstein (p.964) – absent P’s who didn’t opt out will be bound, can’t raise jurisdictional objections later – even if 1st suit in state ct and  2nd suit exclusive fed juris ( no collateral attacks on global suits/settlements
CLASS ACTION FAIRNESS ACT

· 1332(d) – can get into fed ct if:

· aggregate of all claims is $5M or more (no one P has to meet amount)
· minimum diversity b/w any P and any D

· 1453(b) – even citizen D can remove, no 1 yr time limit
· 1332(d)(3) – fed ct can deny jurisdiction if looks like a state suit:

· 1/3 – 2/3 of P’s and main D’s are citizens of state where suit is brought
· And look at other factors and balance
· 1332(d)(4) – fed ct will deny jurisdiction if:

· > 2/3 of P’s and primary D’s are citizens of state where suit is brought
