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Exam Advice from Prof Miller
1) Show that you know the material; applying law to the facts is what shows you will be a good lawyer

2) Read the fact patterns completely before you start writing.

3) Be careful about managing time between the answers.

4) Spend a fair amount of time at the beginning reading the fact pattern, somehow mark the facts that are remotely relevant.  Every single fact in the exam can have potential relevance to the answer

5) Think about what the issues are.  There are some issues that are very likely to arise-in a course like this, it will be normal for there to be a jurisdiction issue, and Erie issue.  Have a checklist of the major issues and look and see if those issues are presented.  But, don’t fantasize that issues are present when they are not present.  

6) Marshal the facts with respect to the legal issue, analyze facts w/ respect to issue.  This is something that judges do in their opinions but we don’t do in class; show you understand the facts and their implications.

7) You will have an issue, and facts, some pointing one way and others pointing the other way.  Just because you think one set of facts is stronger, do not omit the other.  Always show that you understand the facts on the other side of the argument and follow the argument down to its conclusion, which may be another issue, which you should follow/analyze in the same way.  

8) There are almost no right answers or wrong answers on a law school exam.  What matters is that you demonstrate that you know how to analyze.

9) Have an outline for your writing so you will be organized, doesn’t have to be elaborate, but somehow let the grader know where you are going. 

10) Don’t bother putting in a full bluebook citation.  Just give a case name, if that, it’s not essential even to remember the case name.  

11) Be concise and direct in how you write the exam but don’t leave out any facts.

12) If you do run out of time, what you should do is at least show the outline of where you would have gone so you can identify the issue.  

13) You don’t have to cater to the professors views.  

14) There will not be word limits but still try to be concise.  

Answers to class ?s

Not necessary to cite cases.  Re: Erie analysis-Byrd hasn’t been overturned.  There is uncertainty and ambiguity and you will get credit for realizing this.  Don’t need to come down on one side of an ambiguous issue.  If we get a ? about supplemental jurisdiction, look to 1367.  The cases are still relevant in the sense that they are interpretations of the Constitution and the Due Process Clause.  

We can bring anything into the exam.  Outlines are good but if too detailed will be confusing; have something shorter. Know the Federal Rules we covered in class, don’t have to know the other ones.  Don’t need to memorize them or anything, but be able to address them, look at them.  Bring a pen or pencil.  You will be asked to turn in the exam.  

Hannah questions-is it governed by Fed. Rule of Civil Procedure or by a statute?  Supremacy clause, federal governs.  If it’s a federal rule, it governs unless the rule is outside the authority of Congress to pass, but virtually all Federal Rules are within it. READ PENNOYER V. NEFF Burnham v. CA; idea of state power and territoriality doesn’t die even though the structure of pennoyer v. neff has been repudiated. Prof miller says he loves that case.  

If there is a removal and a res judicata argument, the applicable preclusion rule under Erie is the rule from whatever court wrote the opinion; if federal, the federal rule of preclusion, if state, the state rule.  


Asahi-O’Connor says not only knowing, but purposeful availment.  Brennan makes a stream of commerce argument where if you knew or should have known it was being market in the forum state, then jurisdiction.  But, Brennan also said fair play and substantial justice prevented  jurisdiction in this case.  

What is the irreducible minimum you need in a pleading.  Elements of cause of action.  So in misrepresentation 1) you made a representation 2) it was false 3) you intended me to rely on it 4) I did rely on it 5) I suffered injury as a result of my reliance.


Re: federal questions coming in as a defense-generally, will be state cause of action.  


Private rights of action in federal statutes-sometimes it is explicitly there, if it isn’t, sometimes it can be inferred and sometimes it can’t.  Basically, you look at the private right of action.  


If someone challenges the personal jurisdiction of the court and at the same time asks for a transfer, do you waive your personal jurisdiction challenge by asking for a transfer?  Prof Miller doesn’t know the answer to this, this is the type of exam question where you would have to really discuss the issues.  
Justiciability

There are 2 limits on cases that can be heard in federal court via Article III, justiciability, and the “judicial power of the united states.”  

Purpose of doctrine of justiciability-

1)“to limit the business of federal courts to questions presented I na nadversary context an din a form historically viewed as capable of resolution through the judicial process”  (this is the judicial competence rationale)

2) separation of power (to define the judicial branch’s role)

Standing-who can sue.  


1) personal stake in the controversy


a. must have suffered a “direct injury” b/c of the defendant’s conduct, and 




i. in ‘70s Supreme Court added a req. that injury be “fairly traceable” to 



the challenged conduct.  



b. the relief the plaintiff seeks must be likely to redress that injury

this is called “causation/redressability” prong
function of a. – to limit who can sue to people w/ a particularized injury, not just a general interest in good conduct or good government

Also:

Although this isn’t in Article III, there is a general presumption against allowing litigants to assert the rights of third parties.  But, there are some exceptions.  

Things prohibited by justiciability:

1) Advisory opinions-federal courts cannot issue advisory opinions re: proposed legislation or executive action, or rendering judgment subject to change by another branch of gov’t

2) Political questions-some things are assigned to the political branches of the government, for ex. the Senate has exclusive authority to try impeachment of fed. Judges for certain criminal offenses.  

3)  Mootness doctrine-if it’s not a live controversy, court may not hear it. For ex. student seeking injunction against bar of admission was allowed to attend school and was about to graduate when case got to court, Court said it now lacked jurisdiction b/c it was a moot point, cited Article III.  Exception for cases “capable of repetition, yet evading review.”
In Personam Jurisdiction
Power of the court to issue rules with binding legal effect
Topic 1- General Jurisdiction 
Pennoyer v. Neff-Power Rule.  Territorial limits on in personam general jurisdiction.  Jurisdiction over state residents, put limits on jurisdiction over out of state residents in anticipation of the Due Process Clause.  Jurisdiction over them in rem to the value of their property. 

General Jurisdiction over Corporations

1st rule- presence.  A corporation is a legal person, said to be present in a state so as to permit general jurisdiction under certain circumstances.

2nd rule-minimum contacts.  International Shoe
International Shoe did not say whether it was a general or specific jurisdiction case.  The minimum contacts rule that emerged from International Shoe can be used for either.  It is a continuum-the less contacts, the more likely jurisdiction has to be specific.  If there are many contacts, could be general even though it is not the state of incorporation or the principal place of business (in those cases there is almost always jurisdiction).  Minimum contacts rule was a way to dispel the “fiction” of “presence” but was ambiguous in itself-future cases set limitations by interpreting the holding of International Shoe: “minimum contacts with it such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.” 

Rationale for International Shoe:  Quid pro quo argument (corporation derives benefits & protections of state, should also be subject to lawsuits in the state)  (opinion by Justice Stone)
Jurisdiction in such a case does not violate Due Process (14th Amendment)

Interpretations of Minimum Contacts Test
What is not enough?

Rosenberg-goes to NY to make wholesale purchases to resell in another state.  Not enough.  
Helicopteros-trains staff, negotiates contract, buys equipment in Texas, accepts checks froma  Texas bank.  Not enough. Rule it is often citied with is purchases and going there to make purchases will ordinarily not be sufficient to establish minimum contacts.

Worldwide Service of Process to get Personal Jurisdiction-Rule 4(k)(2)-when it’s federal question and the defendant is foreign corporation, and you can’t get personal jurisdiction in any state, you can get personal jurisdiction by serving process or filing a waiver of process.  
Other Bases of General Jurisdiction:

Domicile (Individuals)

For a person:  Equal to state citizenship.  Defined as place where individual resides and intends to remain for an indefinite future.  If you go to school or take a long vacation in another state, you are not necessarily establishing a domicile there.  The test is not that you plan to stay in the new state permanently, but that you have no plans to leave it.  (i.e. you go to a state for a new job-you may think you will probably move eventually but have no specific plans, you have established a new domicile.  If you go to school for college but plan to return to your home state when you graduate, you have not established a new domicile.)  Your domicile is established when you form the intent to stay, or your plans become indefinite-you may go to school in a state for a year and in your 2nd year abandon your plans to return home when you graduate-when you abandon your plans, you establish domicile.  You keep your old domicile until you establish a new domicile.  
Consent

If you submit yourself to the jurisdiction of the court where you are being sued by appearing, other than by a special appearance to contest jurisdiction.  
Specific Jurisdiction:
Hess v. Palowski-1927 case of accident involving out-of –state motorists.  Supreme Court upheld MA statute allowing suit against out-of-state defendant in accident in case arising from accident.    

What contacts qualify for specific jurisdiction and what relationship to they have to have to the lawsuit?

McGee v. International Life Insurance Company-upheld a CA statute giving jurisdiction over out-of-state insurance companies with customers in CA.  McGee had a policy, signed contract (w/ Texas corp.) mailed to him in CA, mailed his premium payments from CA.  Wife recovered when he died by filing suit in CA against insurance co.  Court referred to CA’s interest in providing its citizens with means of redress.

Gray v. American Radiator-Defendant manufactured valves negligently in Ohio, were incorporated into heaters in PA, and the heater blew up and injured someone in IL.  Question of where the tortious act was committed.  Rule:  the place of a wrong is where the last event takes place which is necessary to render the actor liable.  Upheld jurisdiction in IL.
But-for interpretation of “arising out of”

Marino v. Hyatt-rejected jurisdiction where plaintiffs made reservations for a Hyatt hotel in Hawaii from a travel agent in MA, slipped & fell at hotel in Hawaii and tried to sue in MA.

But, Shute v. Carnival –upheld jurisdiction with a but-for interpretation where plaintiffs bought cruise tickets in Washington and were injured aboard a ship.  Corporation Panamanian w/ place of business in Florida but advertised in WA.  Said but for buying the ticket in WA, wouldn’t have been injured, ruled that this preserved a relationship between the activity in the state and the  tort.  

Limits on specific jurisdiction:

Hanson v. Denckla-purposeful availment requirement.  Conflict over a trust established in Delaware.  One trustee moved to Florida and then brought suit there.  Purposeful availment requirement in this case related to a rejection of the idea that unilateral activity by the plaintiff (moving to Florida) established a contact such that the Delaware person would be subject to jurisdiction there-no purposeful availment by defendant of FL, plaintiff’s moving to FL had extremely weak relationship to agreement that was subject of lawsuit.  

World-Wide Volkswagen Corp v. Woodson-rejects foreseeability as a basis for stream-of-commerce jurisdiction (not purposeful availment).  Defenadant corp. sold a car to plaintiff who was injured in an accident in Oklahoma.  Defendant had no connection w/ Oklahoma.  Foreseeability that someone would drive a car there not enough.  Unilateral activity not enough (court cited Hanson v. Denckla)

Asahi v. CA-rejected foreseeability, no purposeful availment.  Asahi sold parts to manufacturer in Asia who put them in stuff sold in CA.  No purposeful availment by Asahi of CA market, therefore no jurisdiction even if it was foreseeable that Asahi’s products would end up there.  Intepretation of stream-of-commerce theory played a part in opinion, also consideration of the “fair play and substantial justice” prong, said it was a severe burden for Asahi, an alien corporation, to have to defend itself in CA.  Also, interpreted minimum contacts test as also requiring fair play and substantial justice (a 2 prong test).  In Internat’l Shoe opinion, fair play and substantial justice was related to figuring out if you had minimum contacts.  
Purposeful Availment Found:

Burger King v. Rudzewicz-Franchise case/contract case.  Franchisee sued by BK in BK home state, Florida.  Franchise was in Michigan.  No forum selection clause.  Lots of communication & decisions related to dispute made by Miami HQ.  Choice-of-law clause FL law.  Court said jurisdiction in FL was proper, quid pro quo justification, emphasized “quality and nature” of contacts with FL in franchise relationship & contract.

Keeton v. Hustler Magazine-Keeton, NY resident, sued Huster, a CA corporation, for libel in New Hampshire (b/c it had a long statute of limitations).  Hustler magazines were sold in New Hampshire (Hustler sought to exploit NH market), + New Hampshire’s interest in redress for residents for libel=jurisdiction in New Hampshire upheld by Supreme Court.  That plaintiff was not resident of state would not defeat jurisdiction based on defendant’s contacts.  
Personal Jurisdiction and the Federal Courts- Federal courts have personal jurisdiction as authorized by Congress.  Limited only by the 5th Amendment, not by 14th.  Technically, could have personal jurisdiction over anyone found in US, domiciled in US, or with enough contacts w/ US.  But, Congress has only authorized nationwide jurisdiction in special provisions.  Generally, federal courts’ personal jurisdiction is the same as the court in which they sit.  

Property-Based Jurisdiction:

In-rem proceedings. Judgments are conclusive for all, even those who were not parties to litigation.  

Quasi-in-rem I:  Dispute over rights of property between parties of litigation-in this case judgment will only determine rights of parties

Quasi-in-rem II: Dispute between parties not having anything to do with property.  Property used as a basis of jurisdiction, but judgment can only be up to value of property (Pennoyer).  Raises questions about fairness.

Cases & Rules:  

Harris v. Balk-A debt can be attached as property.  The debt travels with the individual and can be attached anywhere the individual goes.  Problematic ruling b/c it suggests that you are subject to jurisdiction wherever the person who owes you money goes, it can be attached.

Seider v. Roth-can get jurisdiction over an insurance policy by attaching its obligation to defend and indemnify the person who you want to sue.  Then, quasi in rem jurisdiction over policy and can recover to face value of policy.  Dispute has to be related to policy subject matter somehow.  Unconstitutional now.  Represents high water mark for quasi-in-rem 
Shafter v. Heitner-Rejected Delaware sequestration statute (property-based jurisdiction based on stock)  Delaware declared itself the situs of all stock of corporations incorportated there (which is almost every corporation).  This case was a stockholders derivative suit.  Statute no good according to Supreme Court.  Holding:  For quasi-in-rem you have to have minimum contacts too.  
Transitory Jurisdiction:

As long as you are physically present in the state to be served process with, jurisdiction is proper. Burnham v. Superior Court of CA (separated couple, husband served w/ process for divorce petition while visiting kids for a few days in CA-transitory jurisdiction upheld)

Diversity Jurisdiction

Diversity jurisdiction is subject matter jurisdiction. 

§ 1332  Citizens of different states.  Citizenship for individual is determined by domicile.  Citizenship for corporations is state of incorporation and principal place of business.  
(if there is no clear principal place of business, “nerve center” test, which may result in corp. being citizen of state where HQ is located)


-remember, corporate citizenship is different from corporate residence in venue 
requirement (wherever the corporation is subject to personal jurisdiction when action is 
commenced)
Strawbridge Rule-Requires complete diversity → the plaintiff(s) all being from different state(s) from the defendant(s).  
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SD, NC, sues D in CA and claims diversity → NOT OK.  D is citizen of both CA and NC.

Joining non-diverse parties later or failing to join them and getting them impleaded in order to get diversity → NOT OK.  See Rose v. Giametti  Besides, § 1367.

Citizenship of Insurance Companies​-§1332(c) in a direct action against an insurer where the insured is not joined as a defendant (when you sue the insurance co. instead of the person it insured), whether the insurer is incorporated or unincorp., it is a citizen of the state in which the insured is a citizen, in addition to its state of incorporation or principal place of business.  
Citizenship of Unincorporated Associations-Unincorporated associations do not get entity status for the purposes of diversity jurisdiction.  In United Steeworkers v. RH Bouligny, citizen ship of the unincorporated labor union was determined upon the bases of all its members, which generally precludes unincorporated associations from invoking diversity jurisdiction or being sued in diversity jurisdiction.


1) Limited partnerships-are unincorporated associations but w/ general partners who control similarly to corporate officers-their citizenship is still determined by citizenship of all their partners.  Carden v. Arkoma Associates (p. 345, 1990)


2) the only unincorporated association ever treated like a citizen for diversity purposes 
was the sociedad en comandita of Puerto Rico (ref. in Carden v. Arkoma)

3) see Fed. Rule 23.2 for possibilities of unincorporated associations becoming a class in 
a class action.

Class Actions & Citizenship-only the citizenship of the representative plaintiff is considered for diversity purposes.  Supreme Tribe of Ben Hur v. Cauble (1921)

Amount in Controversy Requirement-more than $75,000 must be in controversy for diversity jurisdiction.  “In controversy”  is not the same as “recovered” or even “likely to be recovered”.  It is more, “recoverable” even if it seems unlikely that the plaintiff will recover that much.  If there is a legitimate chance, it is “in controversy”.  The standard for saying that the $75,000 is an overestimate of damages to the extent that the case shouldn’t be in federal court.  Test for dismissal is if it “appears to a legal certainty that the claim is really for less”, which means if it is clear that there is really no way the recovery will reach $75,000.01
Other limitations on where to bring a case,options: Local Action Rule, Venue-Transfer, Removal, and Forum Non Conveniens

Aggravation of Damages Rules:
Majority View

OK-A plaintiff may aggregate any claims he has against a single defendant satisfy the amount in controversy requirement.  


-this means the plaintiff may aggregate claims that are totally unrelated as long as they 
are against the same defendant-

NOT OK-can’t add claims against different defendants, or add her own claim to the claim of another plaintiff

Each plaintiff must have a colorable claim for more than $75,000 against each defendant.  Think: If each plaintiff were suing the defendant alone, would they individually satisfy the amount in controversy requirement?

Minority View
Since §1367 (supplemental jurisdiction), some courts have concluded that as long as one plaintiff satisfies the amount-in-controversy requirement, other plaintiffs may add their claims under supplemental jurisdiction.  
Under both views, at least one plaintiff must satisfy the amount in controversy requirement.

Class Actions & Amount in Controversy-all members of the class must have claims of at least $75,000.01.  Zahn v. International Paper Co. (p.374)-dismissal where representative plaintiff had over $75,000 in controversy but some of the absent plaintiffs didn’t.
Local Action Rule

Suits re: property can only be brought where the property is.  This cannot be waived, and federal courts and most states continue to follow it.  See Rule 1392.
Removal-from state court to federal court.  §1441

Rules: 

1) The federal court must have original jurisdiction over the lawsuit.  (This means federal subject matter jurisdiction or diversity jurisdiction) § 1441(a)

2) If any of the defendants are in their home state and federal original jurisdiction would be predicated on diversity, they cannot remove to federal court even if the plaintiff is out of state.  This would defeat the purpose of federal diversity jurisdiction as ensuring no bias against defendant. §1441(b)

3) If one or more of the defendants are in their home state and the plaintiff is out-of-state, but there is federal subject matter jurisdiction, the defendants can remove to federal court. § 1441(b)

4) They can only remove to the district court in the same geographic location that the state suit was filed in.

5) A federal court is not precluded from hearing the case on removal because the state court lacked jurisdiction over it.  § 1441(e)

6) Procedure for removal §1446-defendant(s) must file a notice of removal in the appropriate federal district court together with all papers on file re: the action within 30 days of receiving the plaintiff’s pleading in the state suit. At that point, the state court loses control when it is notified of the removal.  The plaintiff can nonetheless contest the removal by moving in federal court to remand the case back to the state.  Motions to remand on procedural bases must be filed with 30 days of removal; motions to remand based on lack of subject matter jurisdiction can be filed anytime prior to final judgment.  

a. If the necessary facts for removal (re: citizenship) are not in the complaint, the defendant can allege them in the motion to remove.  § 1446(a).  

Challenging Jurisdiction

Special appearances-you can specially appear via state laws to challenge jurisdiction or do a 12b motion, without having submitted to jurisdiction.  Sometimes in state laws, you can’t bring up anything else at the same time (no other motions).  Federal, rules, 12b motions OK.  

Collateral Attack-ignore the suit, get a default judgment against you, and then when they take you to court again to enforce it (Pennoyer v. Neff) you can challenge jurisdiction. If you win, judgment gets vacated.  


If you challenge it in the original case, you can’t challenge it again in the enforcement case (issue preclusion).


If you have property in the state where you want to challenge jurisdiction you want to do a direct challenge, not a collateral challenge b/c otherwise they will do quasi-in-rem.


If there is a default judgment, you can challenge jurisdiction but not defend on the merits. 

Venue-§ 1391

Venue is generally a further limitation on where you can bring a case.  Even if you have jurisdiction, you may not have venue.  There are other times when you may have venue but not jurisdiction.  To bring the case you have to be where you have both.


Venue focuses on districts rather than on states, unlike personal jurisdiction.

Venue in state courts is a set of state rules about the location of a lawsuit within the state.  Generally residency of parties and place where events occurred are factors.  

Venue in federal courts is both intra-jurisdictional (which district within a state) and inter-jurisdictional (where in the nationwide system).  

Function of § 1391-to limit where the action can be brought from all the districts where there is jurisdiction to only the districts where there is both jurisdiction and proper venue.  

Residence of corporations: §1391(c)-defines residence of a corporation as “in any judicial district in which it is subject to personal jurisdiction”  

i. in multi-district states, corporations are subject to personal jurisdiction in districts where its contacts would be sufficient to subject it to jurisdiction if that district were a separate state.

1391(c) applies to corporate defendants, not corporate plaintiffs.

Residence of individuals: habitual dwelling

i. Acc. To Glannon: differences of interpretation on whether habitual dwelling=domicile as used in diversity jurisdiction; weight of authority says it does. [ask Miller]

j. Habitual dwelling→ only the district where you live, not the whole state
Foreign citizens: can be sued in any district.

In both diversity and federal question cases, a defendant, either individual or corporate, must be sued either at 1) its place of residence or 2) where a “substantial part of the events or omissions giving rise to the claim occurred.” § 1391(a)(2) and (b)(2)

Substantial part of events or omissions: This can end up being more than one district where different related events occurred in different places.  The point is for the action to be brought somewhere related to the events.  



Ex. in a products liability case, venue would be authorized both where the product was manufactured and where the injury took place if those are 2 different districts.  
If a suit cannot be brought in either 1) or 2), which would probably be because of a personal jurisdiction problem, there is a venue of last resort:

1) where jurisdiction is based solely on diversity, the venue of last resort is any district “in which any defendant is subject to personal jurisdiction at the time the action is commenced”

2) in federal question cases, the venue of last resort is any district “in which any defendant may be found.”

a. This means actual presence, not just amenability to jurisdiction [what would decide this for corporations?]

i. Although according to Glannon it is an unclear point of law and personal jurisdiction might suffice; it is also unclear how it applies to corporations.

A point about venue of last resort/fallback provisions: they can only be invoked if there is no venue that is proper anywhere in the US.  Ex. where plaintiff, defendants all reside in separate states and the events took place in Canada.
Most of the time, a district that has jurisdiction will also have venue.  
1) § 1391 (a)-venue in diversity cases:

a. Venue OK in a judicial district where any defendant resides if all defendants reside in the same state

b. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject matter of the action is situated

c. A judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action might otherwise be brought.  

All other cases (where jurisdiction is not founded solely on diversity) are governed by § 1391(b).  These cases may be brought in: 

1) a judicial district where any defendant resides, if all defendants reside in the same state

2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or 

3) a judicial district in which any defendant maybe found, if there is no district in which the action may otherwise be brought.
Other points about Venue (from Glannon):

1) It can be waived by the defendant, and is automatically waived if she fails to raise it when responding to complaint.  Rule 12(b),(g),(h).  

2) Forum selection clauses are the parties agreeing in advance to a venue, and are generally enforced, even if the venue selected is not proper under § 1391. Carnival v. Shute 

3) Special venue provisions-just be aware that there are other rules for certain types of cases that are more restrictive than §1391(a),(b).  

4) Local action rule-suits re: land must be prosecuted in district where the land is.  

5) § 1391 applies only to suits that are commenced in federal court, not suits that are removed there.  Proper venue for a suit that is removed is only the district court in the same place where the suit was originally filed in state court; the point of removal is just to provide a federal forum.  
Forum Non Conveniens

FNC is an additional doctrine which, on top of jurisdiction and venue, may limit the plaintiff’s choice of forum.  FNC attempts to direct the litigation to a convenient forum.  


A case can be dismissed for FNC even if there is jurisdiction and venue.

General points re: FNC analysis:

1) FNC will rarely be granted.

2) First, an alternative forum must be available.

3) Second, the court will do a Gilbert analysis.

4) If the balance of the Gilbert analysis is “strongly in favor of the defendant,” FNC can be granted.

5) The standard of review for FNC on appeal is “abuse of discretion.”

Supreme Court outlined some considerations re: FNC in Gulf Oil v. Gilbert

In this case, Gilbert was suing Gulf Oil for destruction of a warehouse in Virginia alleged to be b/c of Gulf Oil’s careless handling of a gasoline delivery.  Gilbert brought an action in NY on diversity grounds, hoping to get a bigger verdict from a NY jury.  Gulf Oil was qualified to do business and had an agent to receive process in NY.  However, Gulf Oil also could be served w/ process in VA.  Everyone related to the lawsuit, and 350 people whose stuff was at the warehouse that Gilbert wanted to implead were all in VA.  The Supreme Court upheld a forum non conveniens dismissal.


Gilbert Factors:

1) litigant’s private interest

2) practical issues of access to evidence, compulsory process, etc. → litigation efficiency

3) enforceability of a judgment if one is obtained

4) advantages and obstacles of a fair trial

5) public interest

6) not imposing jury duty on a community w/ no relationship to litigation

7) where people’s affairs are affected & they might want to go to the trial, a reason to not have it in a remote part of the country

8) local interest in having localized controversies decided at home

9) appropriateness in diversity of having forum be in state whose law governs the case

10) “The plaintiff may not, by choice of an inconvenient forum, “vex,” “harass,” or “oppress” the defendant by inflicting upon him expense or trouble not necessary to his own right to pursue his remedy.
11) Unless the balance is strongly in favor of the defendant, the plaintiff’s choice of forum should rarely be disturbed.  
Piper Aircraft Co. v. Reyno
Facts:  Plan crashed in Scotland.  Plaintiff, representing estates of Scottish citizens killed in crash, brought wrongful death actions that ended up in Middle District of PA.  Motion by defendants to dismiss for forum non conveniens.  
Legal Question:  Is dismissal on FNC automatically barred where the law of the laternative forum is less favorable to the plaintiff? 

Holding:  No.  And, the District Court which granted FNC dismissal did not abuse its discretion.  Therefore, uphold FNC dismissal.  

Reasoning:  Plane was manufactured by Piper Aircraft in PA.  Propellers manufactured in OH.  Plane registered in Great Britain & operated  by a Scottish air taxi service, organized in the UK.  All passengers were Scottish; no eyewitnesses; at time of crash subject to Scottish air traffic control.  Wreckage of plane in UK.  Initial investigation in UK suggested mechanical failure, but no evidence of defects → concluded pilot error may have contributed.  

Reyno didn’t know the decedents, but was appointed administratrix of estate by a CA court and filed products liability & negligence against Piper and Hartzell (propeller co.) in CA state court.  Defendants removed to CA district court.  Then, defendants moved for transfer to Middle District of PA, granted.  Then, defendants moved to dismiss for FNC.  Granted under a Gilbert Factors analysis.    Court of Appeals disagreed.  Supreme Court said trial court did not abuse its discretion, upheld FNC dismissal.  Part of it had to do with that there was litigation in Scotland against the other relevant defendants brought by the decedents → opportunity to consolidate litigation.  

Standard of review for FNC dismissal: abuse of discretion
Requirements of moving party: sufficient evidence to allow the court to balance the factors, but a full investigation is not required.

Supreme Court ruled that 

1) less favorable law for the plaintiff in the alternative forum does not automatically bar FNC dismissal (if it did, nothing would ever get dismissed on FNC b/c plaintiffs would always choose the forum with the most favorable law)

2) The defendants brought enough evidence for FNC.

3) The trial court did not abuse its discretion in its FNC analysis

4) Specifically agreed with trial court that where plaintiff is foreign, less weight should be given to plaintiff’s choice of forum that we normally would (sugg. that otherwise the US courts would be flooded with litigation from foreign plaintiffs)

Other points: 

1) It’s generally harder to get FNC in state court than in federal court.

a. Chick Kam Choo v. Exxon-Plaintiff is from Singapore, sues Exxon for her husband’s wrongful death while employed on a ship owned by an Exxon subsidiary (all events happened in Singapore).  Brings state claims and federal claims in TX District Court.  TX District Court dismisses fed. Claims on merits, rules that Singapore law, not TX law applies, and dismisses state law claims on FNC.  She brings the claims in TX state court, and defendants get an injunction from TX District Court to enjoin her from bringing claims in any US Court re: these events.  Anti-Injunction Act says federal courts can’t enjoin state court proceedings except “necessary in aid of its jurisdiction or to protect & effectuate its judgments.”  US Supreme Court said injunction prohibited b/c issue of FNC under TX state laws had not yet been litigated.  However, upheld Singapore choice of law decision by TX District Ct.  

2) Prof. Miller’s interp. of Piper Aircraft rests in part on “cricket” analysis that the court was really unsympathetic to plaintiff b/c she admitted she only brought suit there to take advantage of the liberal products liability laws.  

Transfer-§1404(a)

Transfer is within the federal system, from one federal court to another.  

§ 1404

(a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought. 
It’s a bit easier to get transfer than FNC because it’s not as drastic.  However, where it might have been brought provides an important limitation.  Interpreted in Hoffman v. Blaski as equivalent to “where it could have been brought.”

Hoffman v. Blaski-Plaintiff IL citizen, sues TX defendants in TX.  Patent infringement claim.  TX defendants get a transfer to IL under 1401 b/c there is pending litigation in IL re: the validity of the patent in question.  Plaintiffs appeal grant of motion in the 5th Circuit, IL refuses to return case to TX.  Appeal in 7th Circuit writ of mandamus for IL court, IL court ordered to send it back.  Upheld by Supreme Court, interpreting “where it might have been brought” to mean where it could have been brought; no jurisdiction over TX defendants in IL, so it couldn’t have been brought there.  Say to rule otherwise would enable defendant forum-shopping.  

AJ Industries-Plaintiff sues defendant in CA; defendant is also suing plaintiff in Delaware on a related matter; defendant not subject to process in Delaware, nonetheless successfully moves for transfer to Delaware b/c court rules that it ‘might have been brought” in Delaware as a permissive counterclaim. [Is this still the law???]
***Van Dusen Rule-The law chosen by the transferor forum continues to apply after the transfer.  
If suit in CA, CA applies CA law, then motion to transfer to NY, NY will have to apply CA law too.  Justification:  baseline of fairness that plaintiff gets to pick law (subject to choice of law rules of original forum).  Also, transfer is really supposed to be about convenience, and if defendants can get different law by transferring they will motion to transfer based on that and not on convenience.  
Plaintiff’s Transfer:  

Ferens v. John Deere-Ferens in PA, stuff happened in PA, but statute has run in PA.  So, file in Mississippi, where John Deere is also subject to jurisdiction.  Diversity case.  Under Klaxon, federal court needs to apply state choice of law rules as state court would → state choice of law rules in this case dictated Mississippi statute of limitations & PA substantive law.  Then, plaintiffs moved for 1404(a) transfer to PA.  Granted, but PA court refused to apply Van Dusen rule b/c it was a plaintiff transfer.  Supreme Court says, Van Dusen rule applies for plaintiff transfers too.  

Other points re: transfer

1) forum selection clauses-if someone moves to transfer out of the selected forum when there is a forum selection clause, the burden is on the plaintiff to show that the alternative forum is inconvenient.
Legislative Jurisdiction-What Law?
Power of state to apply its law to particular transactions

When there is a choice of which law applies, courts go to conflict of law rules to figure it out.  

Allstate v. Hague-Husband died in accident on WI side of border.  Wife moved to MN and wanted declaratory judgment on insurance policy.  Jurisdiction OK partly b/c husband worked in MN.  MN laws allow stacking of insurance policies, WI didn’t-MN ruled that its law was better and chose to apply MN law.  Court ruled that MN had a “significant aggregation of contacts with the parties and the cocurrence, creating state interests, suchthat application of its law wasneither arbitrary nor fundamentally unfair.” (therefore constitutional under Due Process and Full Faith and Credit.  
Phillips Petroleum v. Shutts-Class action. Shutts sues in Kansas, class certified, representative plaintiff.  National corporation.  1st issue is jurisdiction over absent out-of-state class members.  In this case they could opt out and many did.  Supreme Court ruled such jurisdiction was OK as long as the class rep. was ruled by a court to adequately represent the class & there was an opt-out. Rationale b/c burden is small.  Affirmative consent not required.  
On choice-of-law issue.  Supreme Court said applying Kansas law to all claims was arbitrary and unfair, therefore unconstitutional.  Kansas law materially conflicted with laws of other states where the other class members and petroleum leases were.  Court held that Kansas would have to have “Significant contact or significant aggregation of contacts” the claims asserted by each member of the class, creating state interests, to insure that the choice of law wouldn’t be arbitrary or unfair.

Sun Oil Co. v. Wortman-Dealt w/ substance/procedure distinction. Scalia opinion, said the distinction itself is problematic, but OK for Kansas to apply its own statute of limitations in this case when applying other state’s substantive law (b/c statute of limitations procedural) 
General Choice of Law rules- 

Where a tort, law where the injury occurred applies.

Where a contract, law where the contract was executed applies.

Conflict of Laws-[ask about in office hours-is this an escape hatch?-]

Subject Matter Jurisdiction

State courts have subject matter jurisdiction over state and federal law, unless Congress reserves something for exclusive federal jurisdiction.

Federal courts only have jurisdiction where there is a federal question, or diversity (see Article III)


Federal Courts’ subject matter jurisdiction is statutorily granted by Congress.  The source is Article III, which says Congress can create the federal court system and lists the types of cases that Congress could choose to allow the court system to hear.  The constitutional grant is very broad but the statutory grant is more narrow-the federal courts can’t just hear anything they could potentially hear under the Constitution, but what Congress has granted them subject matter jurisdiction for (since the Constitution also empowers Congress to decide).  Although the language of §1331 is very similar to Article III, it is actually much more narrow of a grant of jurisdiction b/c of the well-pleaded complaint rule.  

Anything not in Article III & granted by Congress is not within the federal courts’ subject matter jurisdiction.  

Federal Question Jurisdiction

§1331 The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States. 
The well-pleaded complaint rule (from Mottley, and is the current law)-The federal issue has to be one of the essential, irreducible elements you need to put in your complaint to establish your claim.  
What this means:  

1) It can’t just be a defense

2) It can’t just be something referred to in your complaint

3) If you could state your claim without talking about  a federal issue, there is no federal question jurisdiction.  (This is what happened in Mottley-they could have said just 1) there was a contract between us and the railroad for free passes  2) the railroad refused to renew our passes  3) therefore the railroad has breached the contract and we are entitled to relief)
Mottley-state law breach of contract claim, RR raised federal law in its defense.

Gully-bank assumed “valid debts” of old bank, state tax collector sues bank, bank raises defense of immunity from tax collection under federal law.  Although “valid debts” turns on interpretation of federal law, it is still not enough because the complaint is a state law breach of contract claim. 
“Substantial Federal Issue” Approach, or where the plaintiff has to prove something federal to prove her state law claim:

Smith vs. Kansas City Title & Trust-action to enjoin state-chartered co. from investing in bonds, charges that federal act authorizing this investment is illegal, void, and unconstitutional.  Claim is a state law claim, doing something not permitted under a charter, but is enough.  Hard to reconcile with Gully.

1) Holmes Test-the dissent in Smith, but followed in many cases.  Holmes says it’s really about if federal law directly creates the cause of action/ right to recover.  Generally, cases where the Holmes Test is satisfied do get federal question jurisdiction, but sometimes cases that don’t satisfy the Holmes Test can get federal question jurisdiction too.  


a. some disagreement about whether Holmes meant the right itself, or the right to 


sue about it, or both.
Smith is the most well-known example of cases that do not satisfy the Holmes Test but still can get federal question jurisdiction.  In Smith, the right is created by state law (that they should follow the charter).  But, in order to prove that the right has been violated (that the investments are illegal), the plaintiff needs to prove that the federal act is illegal, void, and unconstitutional.  Thus it satisfies the well-pleaded complaint rule in the sense that it is an essential thing the plaintiff needs to prove in order to have a case, but it doesn’t satisfy the Holmes Test.  This is still good law and there is a line of cases like this, although they are not the most common invocations of federal question jurisdiction.  

Oddly Gully which was decided later (Smith was 1920, Gully 1936) seems to directly contradict Smith, so apparently it’s not a sure thing. [ASK]
Merrell Dow-complaint for negligence, cites violations of FDCA standards.  FDCA did not create a private right of action.  Holding:  “We conclude that a complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation , does not state a claim “arising under the Constitution, laws, or treaties of the Unites States.’  28 USC § 1331

How you tell if Congress wanted a private cause of action:

1) Are the plaintiffs part of the class for whose special benefit the statute is passed?

2) Was there legislative intent to provide a private cause of action?

3) Would a federal cause of action further the underlying purpose of the legislative scheme?

4) Is the cause of action traditionally relegated to state law?

The Merrell Dow Rule-where a statute creates a federal substantive right but not an express or implied private right of action, §1331 is not satisfied. This also came up in suing under Title IX, & other cases.  This also brings into question Smith because the facts are pretty similar.  Although Merrell Dow, I think can be distinguished b/c the federal statute was evidence of negligence, but negligence could presumably be proven without it too, so maybe it wouldn’t satisfy the well-pleaded complaint rule.  Some cases have held that Merrell Dow overrules Smith, others have said if the federal interest implicated is important enough, Smith still works-these distinguish the two by saying that the federal issue was not “substantial” in Merrell Dow.  
Notes:

Declaratory Judgments-declaratory judgments arise under federal law only when the action they anticipate would also arise under federal law.  (so you can’t get in the back door as a defendant asserting a federal defense by becoming a plaintiff in a federal action.  I think. P. 406
Shoshone Mining-case in Glannon where a federal statute provided a right to sue but the substantive law was state law.  Court held no federal question jurisdiction.  
Erie Doctrine

Comes up when there is a state law claim in Federal Court on Diversity Jurisdiction

Rules of Decision Act Interpretation:

The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded a rules of decision in civil actions in the courts of the United States, in cases where they apply.

Relates to Article III-says where federal courts have power, puts federal courts under authority of Congress to create and ordain.

Re: ROD Act-are “laws of several states” common law or state statute

Metaphysical Issues:

Swift v. Tyson-law is the truth that is discovered by courts

Erie-legal realism-law is what bodies with the authority to make law decide.  

Swift v. Tyson-Interprets “laws of several states” in ROD Act to mean state statutes and exclude state common law.  Therefore, in Swift v. Tyson, when there is not a state statute on point, default to “general common law” (federal common law) instead of the state common law.  

Erie R Co V. Tompkins-injury to plaintiff in PA-conflict where general common law said he wasn’t trespassing and PA case law said he was.  Says, THERE IS NO FEDERAL COMMON LAW.  “laws of several states” in ROD Act means statutes + state common law.  Federal common law was an unconstitutional invasion of states’ authority b/c it exceeded the subject matters of federal law.  ?  Argument also highlight purported discrimination in favor of  noncitizens, cited Black & White Taxicab where they reincorporated in another state so could be in diversity court and get federal common law.
Klaxon principle-federal courts in diversity should use state choice-of-law rules.  
Guaranty Trust-Federal courts have to use state statute of limitations when “significantly affect outcome”, (statutes of limitations substantive under Erie) (in this case, would have been barred by statute of limitations). Also says, Erie applies to suits in equity.  General rule of Erie interpretations.  Substance/procedure distinction. (Glannon-was a choice between state statute of limitations and federal doctrine of laches)

1) Outer limits of Guaranty Trust- In Cohen v. Beneficial Industrial Loan Corp., rule 
where if you lost a suit, had to pay attorneys fees, requirement to post a bond at the 
beginning.  Holding: state rule re: posting a bond applies in diversity case.  

2) Service of process and Erie-Ragan v. Merchants Transfer Warehouse Corp., although  
Rule 3 says “a civil action is commenced by filing a complaint with the court,” state law 
said action was commenced with service of process.  Here, complaint filed b/f statute of 
limitations ran but process served after.  Holding:  Applied state law & barred suit as 
untimely.  

Byrd v. Blue Ridge Electrical Cooperative (p. 481)-worker injured, sues in diversity. State law says statutory employees can’t sue b/c they have to go through worker’s comp, question as to whether he is a statutory employee.  In state court, a judge would normally be the fact-finder in this claim (no jury), in federal court a jury.  Brennan first does a Guaranty Trust sort of analysis, since the judge thing is an interpretation rather than in the statute, it seems to be procedural but asks if it is so “bound up” in the statute as to “bear substantially” on the outcome-then says “other considerations” can trump a Guaranty Trust application of Erie, in this case, the federal courts’ strong interest in having a jury be the fact-finder (cites 7th Amendment but doesn’t decide based on that).  Guaranty Trust analysis is OK, but strong federal interests can trump it (having a jury be a fact-finder, in this case).  

The Byrd opinion, a la Glannon:

	Nature of Issue
	Federal Court should

	Matters of clearly substantive law (“bound up with the rights and obligations” created by state law)
	Apply state law (Erie)



	Matters of “form and mode” (procedure) where applying separate rule would likely affect the outcome
	Apply state law (York)

	Matters of “form and mode” (procedure) where applying separate rule would likely affect the outcome, but there are important federal countervailing considerations
	Apply federal law (Byrd)

	Matters of “form and mode” (procedure) where applying separate federal rule is unlikely to affect outcome
	Apply federal law


BUT CONTRADICTED BY:

Hanna v. Plumer (p. 492)-plaintiff served process by leaving complaint w/ defendant’s wife, which was OK under Rule 4(d)(1) but not under MA statute.  Holding:  Federal Rules apply.  Rules Enabling Act was Congressional, authorized by Constitution, gave Supreme Power to create procedural rules as long as don’t interfere w/ substantive rights.  Outcome-determinative is wrong b/c every procedural rule could theoretically be outcome-determinative, but Erie is about federal procedure & state substantive law.  Twin aims of Erie were discouraging forum-shopping & inequitable administration of laws, outcome-determinative test is in that context.  Federal Rules apply where they are on point.  Rejection of test that has to do with state interest in a rule.
Glannon:

Hanna part 1-when you look at the outcome-determinative test in the context of the twin aims of Erie, it is clear that service of process rules of the state shouldn’t trump federal rules.  No one is going to litigate in federal court instead of state court just so they can serve process to someone’s spouse (forum-shopping).  Also, the law is not so different as to provide a real inequality-it’s not really extra effort to serve process a little differently, it’s just not a big deal (inequitable administration of the laws).

Hanna part 2-Hanna part 1 notwithstanding, the Federal Rules are constitutional (b/c Congress has the power to ordain the federal courts and whatever is “necessary and proper” for them to do their job (Article III), and has statutory authority under the Rules Enabling Act, which authorized the creation of the Federal Rules by the Supreme Court.  Idea that Court has authority under REA to adopt any rule that is arguably procedural. ???  As long as a Rule survives the REA
What is State Law?
Act like the State Supreme Court-where there is ambiguity in state law, the federal courts are required to make their best educated guess as to how the state supreme court would decide the issue.  They can also certify the case to the state supreme court, in which case it is treated like an appeal and the party’s argue it there, then the state supreme court sends its answer re: the issue back to the fed. Court and litigation picks up again there.  This is not used very often though.  

Who is bound by who

State courts are not bound by federal courts’ predictions of state law. (fed. Courts can’t make state law-I think this may be different where there is a certification but I’m not sure [ASK]

A federal district court is not bound by a federal appellate court’s prediction of state law (although they are bound by fed. App. Ct’s pronouncements of federal law).  As a practical matter, they would generally rule the same b/c otherwise the parties would just appeal and they would get overruled.  But where the fed. Appellate court’s decision is old and there have been new developments in the state court sys. (esp. state supreme court decisions), federal district court might depart from the appellate court’s guess at what the state supreme court would do.

The Four Erie Situations

1) federal constitutional provision which mandates a federal court procedure that differs from state law (like a unanimous jury verdict)

2) A federal statute may govern federal practice but conflict with state law
3) a Federal Rule of Civil Procedure might conflict /w state law

4) Federal judges’ judicial practices may differ from state practices.  

Federal Constitutional Provisions conflict with State Law

The Constitution always trumps!

Federal Statute vs. State Law
The federal statute controls unless Congress didn’t have the constitutional authority to enact it.  Congress does have the constitutional authority to grant Supreme Court Federal Rules-making power.  

Hanna: Congress has the authority to enact statutes governing procedure if “while falling in the uncertain area between substance and procedure, they are rationally capable of classification s either.” If this “arguably procedural” test is met, the statute must be applied even if it conflicts with state practice.  [this makes sense b/c Erie was all about federal courts making law where they didn’t have the authority to-under Article III and the Rules Enabling Act, they do have the authority to do Federal Rules of CivPro]

Stewart v. Ricoh-state practice of refusing to enforce forum selection clauses conflicted with 1404(a), which calls for case-by-case discretion in transfer.  The question of which federal court can hear a case is “arguably procedural,” →so the Court concluded Congress had the power to enact 1404(a)→the statute is valid → the statute governs in federal court even though state practice is different.

Federal Rule of Civil Procedure vs. State Law
Like in the above, the Federal Rule applies if is valid b/c Congress has the constitutional power to authorize Supreme Court to adopt a Federal Rule as a procedural regulation as long as it is “rationally capable of classification” as a procedural regulation.  Definition of procedure in the REA “the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or infraction of them”  Virtually all Federal Rules will satisfy these tests, they are valid unless they (REA) “abridge, enlarge, or modify” a substantive right.  

Conflicts between a Federal Judicial Practice and State Law
Hanna indicates that if the different practice is outcome determinative in the sense that the federal practice could lead to forum shopping or inequitable administration of the laws, they should use the state one, if not, the federal one is OK.  

When is there a conflict?

Walker v. Armco Steel Corp.-ruled that there wasn’t a direct conflict because read the Federal Rule about when a civil action commences as not governing the tolling of the statute of limitations.

Gasperini v. Center for Humanities-found no conflict between Federal Rule 59, which provides for new trials for :the reasons for which new trials have heretofore been granted in actions at law in the courts of hthe United States” and a state statute which set a stringent standard for review of damage awards.  

The “field” federal law occupies-could be a conflict if the state rule would impair the operation of a federal provision
Supplemental Jurisdiction           
Like in Erie-if a case is in a court on a federal question claim but there is a state law claim too and the federal court has supplemental jurisdiction, it still has to decide the state law claim according to state law.  

Terms:

Compulsory Counterclaim-defendant claiming against plaintiff (Rule 13(a)

Interpleader-defendant brings in another defendant  22, 13(g), 14

Crossclaim-defendant claims against another defendant

Joinder of parties-Rule 20(a)
Plaintiffs can sue together if:

1) the assert claims arising out of the same transaction or occurrence, and

2) their claims will involve a common question of law or fact.

Rule 20 also allows plaintiffs to sue multiple defendants if 1) and 2) are met.

Rationale:  efficiency and preventing inconsistent judgments (if they had to sue separately)

But, Rule 20 does not require parties to be joined.  Can still sue other defendants in another action, or instead of joining with other plaintiffs can pursue their own action.

Joinder of Claims

Rule 13-Counterclaims-defendant against plaintiff

2 kinds, compulsory (13(a) and permissive (13(b))

Rule 13(a)-if the counterclaim arises from the same transaction or occurrence, it is compulsory

Rule 13(b)-also defendant can assert totally unrelated counterclaims (but remember this can be a problem in supplemental jurisdiction because they would fail the Gibbs test)

Rule 13(g)-Cross-Claims-defendant against defendant

Cross-claims OK if arise out of same transaction or occurrence, but it is optional.

IMPORTANT: Actual language of Rule 13(a) and (b) is “opposing party,” not defendant/plaintiff.  This means that once D counterclaims against P, P become an opposing party and then the counterclaim rules apply to her, and she will have compulsory and permissive counterclaims against D.  Also, if D cross claims against D2, D2 becomes an opposing party and has compulsory & permissive counterclaims.  

Rule 18(a)-a party seeking relief from an opposing party may join with her original claim any additional claims she has against that opposing party.  This means you can assert totally unrelated claims.  The rationale seems to be that you should resolve it all in your day in court.  This applies to when a party seeks relief from another on a counterclaim cross-claim, or a third-party claim, in addition to the original plaintiff.  

13(g) only allows cross-claims that arise out of the same transaction or occurrences.  However, once you assert a proper cross-claim, Rule 18(a) kicks in and allows you to add on totally unrelated claims.  
History of Supplemental Jurisdictoin

Two doctrines: 

1) pendent jurisdiction-plaintiff assertes a jurisdictionally proper claim against a nondiverse party and adds on a state claim.  

United Mine Workers v. Gibbs-plaintiff asserted federal claim under Labor Management Relatoins Act, and a state claim for intereference w/ contract relations.  Both based on the same dispute.  Holding: Pendent jurisdiction allows the federal court to have jurisdiction over the state law too b/c it was joined with the federal claim.  Article III (which determines what federal courts have jurisdiction over) grants jurisdiction over “cases.”  A case is the entire dispute, not just the federal claim → as long as there is a claim w/ federal question or diversity jurisdiction, the federal court has the constitutional power to hear other claims arising out of the “common nucleus of operative facts,”   While fed. Courts have power to hear such claims, are not required to.  But, judges should hear related claims if it makes sense to-discretionary, concerns would be whether state law claim predominates, whether the court would have to decide novel issues of state law, whether hearing them together might confuse the jury, etc.  If fed. Court declines to hear pendent claim and dismisses, can be brought separately in state court.  

2) ancillary jurisdiction-where related claims w/ no independent basis of jurisdiction in federal court are asserted by defendants or additional parties.  
Moore v. New York Cotton Exchange-Moore sued on federal antitrust claim, NY Cotton Exchange did a compulsory counterclaim under state law.  Fed. Court said jurisdiction over counterclaim OK, b/c of “logical relationship” between the two, and they were part of the saem constitutional “Case.”  

After Moore, courts extended ancillary jurisdiction to many claims w/ a logical relationship to the main claim, including third-party claims, also was extended to cross-claims.  But, denied for permissive counterclaims since they don’t have a logical relationship and arise from different events.

Problems:

Owen Equipment & Erection Co. v. Kroger-plaintiff sued Oklahoma Public Power District (OPPD) in diversity, and then OPPD impleaded Own, a corporation.  Owen was not diverse from either original party.  Kroger then asserted a direct claim against Kroger.  Court said even though claim against Kroger was part of the same “case”, said legislative intent behind §1332 (diversity) required complete diversity.  Said Kroger’s direct claim against Owen not OK, b/c as plaintiff, she could have sued them together in the first place but wouldn’t have had diversity; but, said OPPD’s claim against Kroger would be OK under ancillary jurisdiction b/c the defending party was brought in against its will.  

Finley v. United States-pendent party juris. Case.  Finley sued US under Federal Tort Claims Act, and state law claims against other defendants.  No diversity between plaintiff and other defendants.  Same “case.”  Court said jurisdiction must be authorized not only by the Constitution but also by statute, and said that §1346(b), which gave federal courts exclusive jurisdiction over FTCA claims, was not meant to convey jurisdiction over claims against parties other than the United States.  
At this point in time, the analysis of pendent & ancillary jurisdiction was a 3 part analysis.  

1) constitutional basis for jurisdiction (Gibbs) → is the state law claim part of the same “constitutional case” (common nucleus of operative fact)

2) Statutory basis-did Congress mean to negate jurisdiction over the related but jurisdictionally insufficient claims?

3) Discretion-based on factors in Gibbs, does it make sense to exercise jurisdiction over these claims?

AND THEN THERE WAS §1367…

Where there is a claim over which federal courts have original jurisdiction, supplemental jurisdiction OK over related claims that are part of the same case or controversy under Article III (Gibbs), including claims involving joinder and intervention of additional parties.  

§1367 was a response to Finley→ gave the needed statutory authority to exercise jurisdiction.

§1367(b) and (c)-Limits on Supplemental Jurisdiction
(b)-“…claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.  [review 14, 19, 20, 24] [ASK-I don’t understand §1367(b)]
This preserves the holding in Kroger, which is that parties cannot get around the Strawbridge rule (complete diversity)through supplemental jurisdiction→jurisdiction will not extend to a joinder where it destroys complete diversity.  But, cross-claims OK (b/c defendant was hauled into court against her will, plaintiff had a choice of where to file)
(c) authorizes court to decline jurisdiction over supplemental claims for 4 specified reasons. (codifies discretion part of Gibbs holding)
Under §1367, still a 3-part analysis
1) is there constitutional power under Article III (Gibbs, a “case”)

2) is there a statutory grant of jurisdiction?  Generally, yes, §1367 serves as the statutory grant.  Only exceptions are §1367(b) destruction of diversity

3) Does it make sense to extend this jurisdiction? (§1367(c), the discretion part of Gibbs)

CONSTITUTION
STATUTE 

DISCRETION

OR

ARTICLE III

§1367(A) BUT NOT (B)

§1367(C)

Notes:

Permissive Counterclaims-if no independent basis of jurisdiction, will fail Gibbs test b/c won’t be part of common nucleus of operative fact.  But, if there is an independent basis of jurisdiction for the counterclaim, it can stay even though it’s completely unrelated b/c there is no need to invoke supplemental jurisdiction. 

Impleader-when the case is premised on diversity jurisdiction and then the defendant impleads a 3rd party who is from the same state as the defendant, there is no independent basis of jurisdiction b/c if it was an independent suit there would be no diversity.  However, there is supplemental jurisdiction because even though it destroys diversity, it was done by the defendant and not by the plaintiff so §1367(b) does not apply.

Amount in Controversy-when a plaintiff joins w/the original plaintiff, who has the amount in controversy, but the second plaintiff does not have the amount in controversy, a challenge to the traditional aggregation of damages rules ensues.  Some courts have held that §1367 allows for supplemental jurisdiction over the second plaintiff’s claim.  On 10/12/04, Supreme Court overruled the Zahn case-since in a class action the parties are brought in under Rule 23, it is OK to have supplemental jurisdiction even if they don’t meet the amount in controversy.  
Federal Rules of Civil Procedure

Rules Enabling Act-requires Rules to be transmitted to Congress for opportunity for correction (though Congress has just approved all the Rules to date), states that “such rules shall not abridge, enlarge or modify any substantive right.” 

Service of Process

Service of Process

By publication:

Mullane v. Central Bank of Hanover-where bank did notice by publication, which was OK by NY statute, to beneficiaries.    Court held that Due Process required that service be reasonably calculated to reach parties within the limits of practicability.  In this case, service by publication would be OK for people of unknown whereabouts, but not OK for people where they had their mailing addresses, they should have done service by mail.  

Nationwide Service of Process/Jurisdiction 
Pleadings

Pleadings=Complaint + Answer

What should be in a pleading? 
Rule 8(a)Claims for Relief- A pleading which sets forth a claim for relief, whether an original claim, a counterclaim, cross-claim, or third-party claim, shall contain:

1) a short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it
2) a short and plain statement of the claim showing that the pleader is entitled to relief, and

3) a demand for judgment for the relief the pleader seeks.  Relief in the alternative or of several  different types may be demanded.

Intent of Federal Rules drafters was to get away from more technical pleadings requirements & to make it easier to amend the pleadings.

“Notice pleading” is what we call it these days because the purpose is to put the defendant on notice of the pleader’s contentions so they can prepare a case.  More detailed information can be gotten through discovery.

All Rule 8 really requires is a bare-bones pleading, but most attorneys do a lot more in the pleadings than the minimum requirement.

Rule 9-Special Matters.  Rule 9 sets out matters which have special requirements of pleading.  Includes capacity, fraud, mistake, or condition of the mind, and several more.  

Rule 10-Form of Pleading-describes the format required. 

Rule 11-Signing of the Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions
(a) everything has to be signed by at least one attorney.

(b) Representations to court-by signing the attorney is certifying to the best of her belief, formed after an inquiry reasonable under the circumstances, that:

1) it is not being presented for any improper purpose such as to harass or to cause unnecessary delay or needless increase in the cost of litigation

2) the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law;

3) the allegations and other factual contentions have evidentiary support or, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery; and

4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on lack of information or belief.

(c) Sanctions-If, after notice and reasonable opportunity to respond, the court determines that subdivision (b) has been violated, the court may issue sanctions… look at the Rule for specifics as the procedure of filing a motion for sanctions and what kind of sanctions are imposed.  Points worth noting:  the court can do it on their own initiative; the purpose of sanctions is to deter future misconduct; no monetary sanctions for violating 11(b)(2), noe of this applies to discovery (detail in 11(d))
Garr v. US Healthcare, Inc-sanctioned 3 attorneys under Rule 11 for failure to make a reasonable inquiry; 1st attorney b/c plaintiff didn’t get to read complaint b/f filing and later disclosed a conflict of interest that made him not an adequate class representative, the other 2 b/c they filed complaints identical to his instead of doing their own investigations.  

However, the current Rule 11 has relaxed this standard and requires that “the allegations and other factual contentions have evidentiary support or, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery.”

The current Rule 11 aims to deter future misconduct rather than punish; sanction fees are paid to the court (instead of to opposing counsel like under the old Rule).  

Safe Harbor Provision:  Rule 11 motion cannot be filed b/f opposing party has an opportunity to withdraw the offending paper.  

Burdens of Pleading

Burden of pleading=which party is obligated to introduce a particular matter into the litigation by raising it in the pleadings.  


4) if plaintiff fails to raise a matter for which she had the burden of pleading, her complaint will be vulnerable to a motion to dismiss for failure to state a claim

5) if defendant fails to raise a matter for which she has a burden of pleading, she will be foreclosed from asserting that defense at trial

Plaintiff-must plead and prove every essential element of its cause of action

1) plaintiff does not have to plead competence and capacity; lack of competence or capacity is allegated to defendant to plead

2) Defendant-must aver and prove all defenses

a. Contributory negligence is considered an affirmative defense
Ad damnum clauses-demand clauses at the end of each count in a complaint that generally start with “Wherefore” and state how much $$ the plaintiff demands, or that plaintiff demands $$ in excess of the jurisdictional requirement.  
Defendant’s Response to Complaint

Within 20 days of receiving the complaint (this can vary, look at Rule 12 in an actual case), defendant must respond by filing either an answer or a Rule 12 motion

The Rule 12 Motions are totally optional; any defense that could be raised in a Rule 12 motion can also be raised by an answer.  But, if a Rule 12 motion is granted and the complaint can’t be sufficiently amended, the defendant will never have to file an answer at all.  Plus it gets the defendant off the 20 days clock b/c if she files a Rule 12 motion she doesn’t have to file an answer until the Rule 12 motion has been decided.  
Rule 12 Motions
12(a)-sets out the timing requirements for everything
12(b)-says every defense should be asserted in the answer except the following which can be made by motion

1) lack of jurisdiction over subject matter

2) lack of jurisdiction over the person

3) improper venue

4) insufficiency of process

5) insufficicency of service of process

6) failure to state a claim upon which relief can be granted

a. standard for granting this would be for the court to assume all of the plaintiff’s allegations in the complaint are true; if still no claim, will be dismissed. [ASK I am confused about what happens if you don’t make a 12(b)(6)-can you still do it later?]
7) failure to join a party under Rule 19

12(c) Motion for Judgment on the Pleadings

12(e) Motion for More Definite Statement

12(h) Waiver or Preservation of Certain Defenses-
(A) Defenses that are waived forever if you don’t make a Rule 12 motion or put them in your answer:

1) lack of personal jurisdiction, 
2) improper venue, 
3) insufficiency of process, or 
4) insufficiency of service of process 
If you fail on this you are only saved if you can sufficiently amend your responsive pleading (answer) under 15(A).

Important:  Combination of 12(g) consolidation requirement and 12(h)(A) means that if you make a Rule 12 motion at all, and you fail to make any of those 4 defenses, you cannot then make them in your answer.  It is only if you didn’t make a Rule 12 motion at all that you can include them in your answer, otherwise you are barred.  You cannot make a Rule 12 motion for some and put the others in the answer.  
12(h)(2) you don’t waive your 12(b)(6) defense by not including it in the pleadings.  However, if b/c of 12(g) if you don’t make a 12(b)(6) motion with your other Rule 12 motions, you can’t move for it afterwards.  You can only do the pre-answer motion once, consolidated.  However, because this is such a fundamental defense, you may raise the defense in your answer your in another motion after the pleadings.  But, (3) “Whenever it appears by the suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.

Notes:  if the statute of limitations hasn’t run, plaintiff can re-serve process if defendant succeeds in 12(b)(4) or (5).  12(b)(6) alleges that the plaintiff failed to state the essential elements of the claim.   Lenient standard though, generally court will look at pleading in light most favorable to the plaintiff in 12(b)(6) motion. Once a defendant files an answer, she can no longer make a Rule 12(b)(6) motion.  However, she can still move for dismissal for failure to state a claim under 12(c)-Motion for Judgment on the Pleadings.  
Also, if the problem was insufficiency of service of process and the reason it was insufficient was that the defendant never got a copy of the complaint, she will be able to make an additional consolidated Rule 12 motion when she does get a copy because the other defenses were not “then available” to her at first when she had no way of knowing what the complaint said.  
All Rule 12 motions must be consolidated; if you leave one out, you can’t do it later except if it’s a 12(h)(2) situation.  
Why file an answer first?  A plaintiff can amend her complaint under Rule 15(a) and cure the defect b/f the answer is filed, but after the answer is filed he must get special court permission to amend the complaint.  

Answer

In the answer, you must admit, deny or say you don’t know (which has the effect of denial) the allegations
Duty to investigate-mitigates the insufficient information response.  Defendant has to make a reasonable investigation into the allegations of the complaint.  But OK if can’t investigate fully within the time permitted for filing an answer.  
Affirmative Defenses must be included in the answer.  They are listed in Rule 8(b)

An affirmative defense is one that avoids rather than denies the truth of plaintiff’s allegations.  If you don’t put an affirmative defense in your answer, you may be precluded from asserting it at trial.  

Counterclaims and Cross-claims must be included.  
Seems unclear whether you have to respond to legal conclusions or not.  
Notes: 

If there is a misspelling, you have to meet the substance.  (i.e. Defendant is a citizen of Calorado.  You can’t say, Denied because Colorado is spelled wrong if you really are a citizen of Colorado).

If there is a 2 part allegation and one part is true but the other isn’t, you have to which part you admit and which party you deny.  Otherwise it will be ruled an ineffective denial and treated as an admission. Rule 8(d).
Ex.  Defendant is a dues paying member of Blah Blah Blah Association.

Defendant denies that he pays dues, but admits he is a member of Blah Blah Blah Association.

If you challenge jurisdiction in the answer, your answer is not construed as a general appearance but as a special appearance in federal court.  
Amendments to Pleadings

Rule 15
Plaintiff can amend complaint any time before an answer has been filed.  Defendant may amend its answer within 20 days.  If answer contains a counterclaim, can amend counterclaim any time before plaintiff answers the counterclaim. After that, have to get courts permission to amend pleadings, which is generally granted unless parties have been significantly prejudiced by their reliance on existing pleadings.  

On a Rule 12(b)(6) (failure to state a claim), courts generally conditionally dismiss and give the plaintiff a certain amount of time to amend the complaint.  

If you have to assert additional claims, and you put the original complaint in time, but now the statute of limitations has run, under Rule 15(c) you can “relate-back” to the tie the original complaint was filed for statute of limitations purposes.  See Rule for specifics, there are some different conditions.  

Supplemental Pleading-claims arising from events occurring after the filing of the complaint do not need to be included in proceedings, they will not be res judicata. But, they can be included through Rule 15(d).  
Pre-trial process

Rule 16-Trial courts have a lot of discretion in terms of managing pre-trial process and one of the most important of these is the 16(a) conference.  Broad-based rule that allows the trial court to bring the parties together. Different from scheduling conference.  The major purpose of such a conference is to induce the parties to settle.  This could happen at any point, could happen before discovery, could happen during or after as well.  One of the issues that comes up in chambers No court reporter.  Legal fees are expensive.  Everyone probably wants the case to settle, including the judge.  Judge can do things to encourage the parties to settle. Simplest thing is to say, “OK what would you settle for?”  Extreme case would be the judge making unilateral statement to one party outside of the question of summary judgment, like I’ll do it against you or whatever if you don’t settle.  

Discovery

Scope:
Rule 26(b)(1)-Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action.  Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.

This is a new standard, until 2000 it was “any matter, not privileged, relevant to the subject matter involved in the pending action.”  Current “relevant to the claim or defense” language is more narrow.  

Limitations on Discovery

26(c)-Protective order-a party who receives a discovery request can seek a protective order under Rule 26(c).  Even if the information is discoverable under 26(b)(1),  a protective order can prevent discovery “to protect a party or person from annoyance, embarrassment, oppression or undue burden of expense.”

Privilege Objections
You cannot discover privileged information.

Attorney-client privilege-communications between client and counsel in the course of legal representation are privileged.  Rationale:  full and frank communication is necessary for effective representation; parties may lie b/c they don’t know what the law is when it would be better for them if they told the truth, at least to their lawyer.  
Upjohn v. United States-Corporations-Upjohn Corp. had been doing some bribing of international officials, and its lawyers made an internal investigation and interviewed employees about things in the scope of their legal duties, employees knew they were being interviewed so the lawyers could give the corp. legal advice.  Upjohn said these were protected by attorney-client privilege because the corporation is a legal person, communicating with its attorneys.  U.S. said “control group” test, which is that only the communications with the higher corporate eschelons should be protected.  Supreme Court ruled for Upjohn, but didn’t establish a clear standard about the scope of attorney-client privilege in the corporate counsel situation.  
Attorney work product privilege-Rule 26(b)(3)-“documents and tangible things…prepared in anticipation of litigation” can be obtained in discovery only if the requesting party demonstrates that she has substantial need for the materials and cannot get equivalent information through other means without undue hardship.  But, “mental impressions, conclusions, opinions or legal theories of an attorney” are absolutely protected.  This is sometimes called “opinion work product.”  
Joint defense agreements-in complex litigation with multiple defendants, agreements between lawyers to share work product have been recognized by courts.  

Hickman v. Taylor-Established attorney work product privilege.  Fortenbaugh defense lawyers, tug accident, had interviewed witnesses.  Plaintiff lawyer wanted Fortenbaugh to submit his notes from the interviews and write down from memory other interviews he conducted.  All plaintiffs had testified in a public hearing and were available for the plaintiff lawyer to depose himself.  He said he just wanted to make sure he covered all his bases and asked all the right questions.  Court recognized attorney work product privilege on the rationale that 1) if attorneys had to turn over their legal theories they wouldn’t write them down, which would lead to bad practice 2) lawyers would end up as witnesses when their recollections differed from other witness testimony 3) the other guy should just do it himself, not ride on the coattails of Fortenbaugh; there was no compelling reason why he had to have this stuff.
Other legally recognized privileges-many states recognize privilege for priest & penitent, doctor & patient, psychotherapist & patient, husband & wife, and sometimes reporter & confidential sources, academic & confidential sources, teacher-pupil privilege.  
Experts
26(a)(2)-Testifying experts-parties are required to disclose names of testifying experts at least 90 days b/f trial, as well as a report concerning their opinions, the bases of those opinions, their qualifications, compensation, and other info.  Testifying experts may be deposed.  (26(b)(4)(A).  
26(b)(4)(B)-non-testifying experts do not have to be disclosed, discovery only under “execeptional circumstances.”  Conceptually, this is probably linked to attorney work product, since these nontestifying experts are really involved with preparing the case.  

Something we talked about in class:  you have the only copy of the smoking gun memo, which was by a “bad apple” engineer at the co. who opposed the design, and you want to run it by your testifying (or I guess nontestifying too?) expert. There is no privilege for your communications w/ the expert, so you cannot show them the smoking gun b/c they can be asked about it.  You have say, “Hypothetically…”
Rule 26(a)(1)-says what you have to disclose w/o a request → initial disclosure.  

The “bad apple” situation-do you have to turn over their name?  No, because you only have to turn over what is going to support your defenses/claims. 

Burden of Proof/Persuasion
Burden of Production-enough evidence to persuade a reasonable trier of fact that you should win in the absence of countervailing evidence

Burden of Persuasion-when all the evidence is in, you should win.  Plaintiff has burden of persuasion, preponderance of the evidence.

These burdens are action-forcing, issue-narrowing, b/c if you have burden and you don’t do anything you lose.

1) Plaintiff has the burden of the prima facie case

2) Defendant has the burden of defenses

Judge and Jury

7th Amendment-Right to a Jury Trial-In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law.

Problem is that when this was ratified, there was a difference between suits at common law and equity.  So what suits are “suits at common law”?  Today we do a historical analysis of whether it would have been a suit at common law in 1791.  For stuff that didn’t exist in 1791, we look to the form of relief-if money damages, jury trial.  If injunction or declaratory judgment, equity → no jury.

Beacon Theatres v. Westover (1959 p. 684)-Claims were equity, counterclaims law. Holding:  let the jury hear the “law counterclaims” before the judge hears the equity claims b/c otherwise, the judge would be disposing of the counterclaims through collateral estoppel and there is a right to jury trial for those-otherwise judge would be finding the facts (b/c they are the same facts) and that’s for the jury to do.

If there is an overlap of law and equity claims, the jury always goes first.
Power judge has over jury:

1) instructions

2) determine what evidence is admissible (including what they can see while deliberating)

3) judgment as a matter of law (directed verdict)

4) voir dire (decisions on who to impanel, with attorneys’ cooperation, kick jurors off the panel)

5) pre-trial motions 12(b)(6) etc.  dismissal, summary judgment, etc.

6) JNOV (judgment notwithstanding the verdict-also called judgment as a matter of law now)

7) Communicate with jury.  In most courts judge can’t comment on evidence, but in federal court the judge can help the jury assess evidence.

8) Deliberations-if the jury hasn’t been able to reach a verdict, can exhort them to reach a verdict.

9) Discovery

10) Additive/Remittitive-change the amount of damages the jury has awarded

Why would a judge ever do a JNOV?  If the judgment is overturned on appeal the jury verdict can be reinstated and you don’t have to have a trial again.

Idea is jury=factfinder, judge=law.  

“The defendant was negligent in the manufacture of the car”.  A statement that mixes law and fact.  “Negligent” is a legal conclusion, but to conclude it encompasses fact.  

Rule:  If it is a mixed statement of fact and law it goes to the jury.  (Because there is fact in it and the judge can’t preclude the facts).  

Summary Judgment

No genuine issue of material fact, nothing for a jury to decide on a legitimate basis → summary judgment.

Rule 56-Summary Judgment

Moving party has to assert that the nonmoving party cannot prove an essential element of her claim, or (b/c plaintiffs can move for summary judgment too) that there is no genuine issue of material fact.  

Evidence permitted to support summary judgment motions-affidavits, depositions, answers to interrogatories.  

Burden on Nonmoving Party-to show that there is a genuine issue for trial.  This could be an issue of fact or, where a fact is agreed upon but its legal implication contested, the nonmoving party could make a legal argument that the fact does satisfy the legal requirement.  
Celotex and Burdens-

Celotex is a case about the burdens of production and how they shift.  In Celotex, Brennan’s dissent is correct on the doctrine.  The disagreement with the majority is with the application of the doctrine.  Brennan talks about the above hypothetical situation on p. 697, 1st full paragraph.  The moving party may satisfy their burden in 2 ways:

1) the moving party may demonstrate to the Court that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim.  This is the situation where you claim no evidence on an element of the prima facie case.  Note- the moving party (which is defendant) does not have to bring any evidence of its own.  

2) The moving party may submit affirmative evidence that negates an essential element of the nonmoving party’s claim.  

What happens if the moving party fails to establish either 1) or 2)?  The non-moving party doesn’t have to do anything.  At this point the moving party has failed to satisfy their burden of production on the motion.

If they do establish either 1) or 2), the burden of production shifts to the nonmoving party to produce evidence sufficient to refute the moving party’s case they made in their burden of production on the motion.   If the nonmoving party comes up with evidence sufficient to refute the moving party’s meeting of the burden, you go to trial.  

Interrogatories

Rule 33(b)(1)-requires the responding party to answer each interrogatory under ouath unless the has an objection.    

Objections based on discovery limits and privileges are frequently raised.  

Can be good for obtaining names and addresses of witnesses, location and nature of records, itemization of billes, etc.  Anslo useful to force an opponent to specify the grounds of general claims raised in complaint or answer (“contention interrogatories”).

Requests for Production of Documents

Rule 34-requires opponent to produce designated documents or things in her control for inspection and copying.  

Lawyers do not like this, but if your objection is asserted without a substantial basis, you can get sanctioned under Rule 37. 
Tend to be drafted broadly so opposing counsel can’t get away with construing request narrowly and producing less.  Responding party should indicate which documents go to which requests.

Virtually any document that fits the broad relevance standard of Rule 26(b)(1) must be produced. 

Rule 34 includes stuff like tape recordings, as well as inspections of things, such as the car that was crashed.  

Depositions

Rule 30-

A deposition is the taking of testimony from a witness under oath.  

Counsel for both parties will be there and the attorney requesting the deposition does the questioning.  Witness is subject to penalties for perjury if lies (Rule 30(c)).

If the witness later changes testimony, excerpts from deposition can be used to impeach her testimony.  
30(b)-Counsel initiuates dpeostion by sending a notice of deposition to all parties, stating time and place.

People can be subpoenaed. (Rule 45) there are limitations, see the Rule
Witness can be examined on any issues within the scope of discovery.    Counsel can object on grounds such as irrelevance,.  

30(c)-when an objection is made, it shall be noted on the record but “the examination shall proceed, with the testimony taken subject to the objections”

But, counsel can still object to admitting parts of the deposition at trial.  But, where a nobjection is based on privilege, counsel may instruct witness not to answer the question.  Rule 30(d)(1). 

Counsel for oppsing party has the right to cross-examin after deposing counsel has finished examining deponent.  

Trial deposition-one that will be used in place of witness’s live testimony.

Discovery deposition-

Physical or Mental Examinations and Requests to Admit

Unlike other discovery requests, parties must obtain a court order for a physical or mental exam which will only be granted “for good cause shown.”  Rule 35(a).
Rule 36-Request for Admissions-authorizes a party seeking admission of certain facts to send a request to an opponent to admit or deny the truth of those statements, or raise an objection to the request.  Those facts admitted are deemed established for the purposes of the case.  

Can also make a motion to withdraw admissions, which puts issues back into contention.  

Automatic Disclosure

Rule 26(a)(1)-parties are required to disclose without request that the outset, names and addresses of persons with relevant info, copies or descriptions of relevant documents and tangible evidence, computations of damages with supporting documentation, and copies of insurance contracts covering the claims in suit.  Limits to discoverable information and witnesses the party “may use to support its claims or defenses.”
So, you don’t have to disclose damaging information even if it is within the scope of discovery as long as you don’t intend to present it at trial.  


Parties can agree to forgo mandatory disclosure.

It is only through interrogatories, document requests, and depositions that a party may obtain information unfavorable to the responding party.
Rule 26(a)(3)-as trial approaches must disclose names of witnesses to be called, documents and depositions each party expects to offer in evidence at trial,

Rule 26(f)-requires that parties confer about disclosure and the subsequent course of discovery.  Until they do this, can’t do interrogatories, requests for documents, and depositions.  Rule 26(d).

Rule 26(e)-you have to update if you find out the stuff you gave earlier is wrong
Compelled Discovery-Rule 37
Party who believes opponent has failed to comply with a proper discovery request must first confer informally with opponent.  37(a)(2).  If that doesn’t work, can move to compel disclosure or discovery under 37(a)(2).  If granted, other party may have to pay moving party’s expenses and fees for motion to compel.  
Final Pretrial Order

Final definitive statement of party’s legal and factual contentions.  Any evidence offered not included in Final Pretrial Order may be excluded from trial if opposing party objects to its introduction.  
Judgment As A Matter of Law (Directed Verdicts)

Burden of Production-the plaintiff must produce enough evidence that a rational jury could find that she has proved each element of her case.  

Burden of Proof-the plaintiff the preponderance of the evidence favors her version of events; that her story is more likely than the defendant’s.  

As long as the plaintiff meets her burden of production, the case goes to the jury.  

Rule 50(a)-Motion for Judgment as a Matter of Law-a motion for the judge to take the case from the jury and enter a verdict.  

Federal Standard: Consider the evidence of the nonmoving party in its most favorable light, drawing all reasonable inferences in its favor, and also consider the moving party’s evidence that is uncontradicted and unimpeached.  If at the end of that there is only one reasonable conclusion as to what the verdict should be, the judge can enter the judgment as a matter of law for the moving party.  

State Standards: some states send to the jury as long as there is a little bit of evidence for the plaintiff’s case.  Another standard requires the judge to consider only the evidence that supports the nonmoving pary, assume it is all true, and take all inferences in the light most favorable to that party.  

When to Do it
1) the defendant may make a motion for judgment as a matter of law after the plaintiff has presented her evidence

2) either party can do it after the defense has rested its case, but before it goes to the jury.  

3) Judgment notwithstanding the verdict-the reason to do this would be so that if on appeal the judgment is struck down, the jury verdict can control and there is no need to have a new trial.  
Claim Preclusion

For Res Judicata, prior judgment must have been:

1) a final judgment on the merits

2) rendered by a court of competent jurisdiction

3) same cause of action

4) same parties or their privities

Same transaction or occurrence=same cause of action.  Res Judicata works well with the compulsory counterclaim rules.  No splitting rule of claim preclusion (can’t do one suit for personal injury and another for property damage in the same incident) becomes irrelevant b/c compulsory counterclaim rules force you to counterclaim things that are part of the same transaction or occurrence.  
How do we know if a dismissal is on the merits? 41(b) gives us a background default rule.  Except for the categories of dismissal mentioned (jurisdiction, venue, or failure to join a party), if a judge doesn’t say it’s not on the merits, then it is on the merits.

A dismissal w/o prejudice=not on the merits, can refile

A dismissal w/prejudice=on merits, claim precluded

A dismissal on grounds of jurisdiction & court says w/prejudice=court does not have discretion to dismiss something on jurisdiction w/prejudice. 41(b).

A dismissal that doesn’t say if it is w/ or w/o prejudice=it is with prejudice.

Rule 41(b)-Unless the court otherwise specifies, a dismissal other than for lack of jurisdiction, improper venue, or for failure to join a party under Rule 19 operates as an adjudication on the merits.  

Newly Discovered Evidence-res judicata still precludes relitigation

Rule 60(b)-Exceptions to res judicata.  

Res Judicata and Defenses-basically subsumed under compulsory counterclaims.  

Mitchell v. Credit Bank-the bank sued him for paying back a loan, but actually he had overpaid.  He asserted that as a defense, and then tried to sue them to get his money back but was precluded by res judicata.  (I think)
Costello v. US-Costello was a mobster, US prosecuted denaturalization proceedings on “mobster” ground, failed to file an affidavit of good cause → dismissal.  2nd denaturalization proceeding based on him lying about his job when he entered the country.  Court interpreted “jurisdiction” in Rule 41(b) to mean failure of plaintiff to satisfy a precondition to adjudication on the merits. So, said b/c the first proceeding was dismissed b/c of lack of affidavit, 1st proceeding was dismissed on “jurisdiction,” therefore no claim preclusion. 
Herendeen v. Champion-Court distinguished between C1, where Herendeed sued for breach of oral contract of employment and alleged lost benefits under Pension plan as part of damages, and C2 where Herendeen sues for benefits owed to him under Plan.  “While the same alleged right, the right to receive pension benefits, is involved in both suits, the wrongful acts of defendants alleged in the two complaints are quite different.”  Look at “measure of identity” between 2 cases (see p. 734), and whether same evidence or not.  But this case maybe is more of an anomaly. Restatement 2nd of Judgments takes a different approach, looking at whether it was part of the same transaction, or series of connected transactions, pragmatic determination re: relationship of events.  
Federated Dept Stores v. Moitie-This was where there were different plaintiffs that had identical claims.  Lost, all appealed except Moitie.  Then, Supreme Court decision which changed law.  Moitie still barred under res judicata..
Issue Preclusion
Requirements in general:

1) issue of fact or law was actually litigated and determined by a valid and final judgment

2) The determination is essential to the judgment

3) The determination is conclusive in a subsequent action between the parties, whether or the same or a different claim.

1) Actually Litigated

a. Definitely has been if raised by pleadings and submitted for determination on a motion or at trial

i. Ok if determination based on lack of proof

ii. But, stipulated facts are not actually litigated
iii. Also, exception for default judgments

iv. And, not actually litigated if defendant fails to raise it as an affirmative defense.  
2) Essential to the Judgment

a. Restatement: Where the judgment of a trial court is based on determinations of 2 issues, either of which independently would support the result, judgment is not conclusive in a later action for either issue.  (rationale of determinations in the alternative not having been rigourously considered

b. However, some courts give issue preclusion to alternative holdings anyway.

c. The winner of the lawsuit is not issue-precluded because they did not have the opportunity to file for appeal of judgment. 

Exceptions (Restatement)

1) party could not have obtained review of the judgment (applies to winners of initial actions)
2) it’s an issue of law and the new claim is substantially unrelated to the previous, or there has been a change in the law

3) the courts have different quality or extensiveness of procedure that might be likely to provide a different result (case where labor arbitration not preclusive to actual court, potentially could also apply to magistrates, or some administrative hearing contexts)

4) Changes in the burden of proof:

a. The party against whom preclusion is sought had a heavier burden in the first case

b. The burden has shifted to the other person

c. The other person has a heavier burden than in the first case

5) There is a clear and convincing need for a new determination of the issue, because

a. Potential adverse impact on the public interest or interest of nonparties of 1st action

b. Because it wasn’t sufficiently foreseeable at the time of the 1st action that the issue would arise in another action

c. Because the party sought to be precluded did not have an adequate opportunity of incentive to obtain a full and fair adjudication in the 1st action (where damages were really low, assumed there wasn’t sufficient incentive to vigorously litigate)

A case of an exception is Kaufman v. Eli Lilly, DES case, special verdict in another action against Eli Lilly making same allegations, plaintiff daughter born only 7 months before Kaufman.  All jury’s findings issue-precluded except one of concerted action between DES manufacturers to push the drug through w/o thorough testing.  Stated reason public policy, b/c this is a mass tort and shouldn’t be decided this way, plus because other defendants in DES litigation will be able to context the concerted action theory.

This list is on p. 780 of casebook, another list of considerations re: full and fair opportunity to litigate are on p. 781

Who Is Bound By Issue Preclusion and Who Can Take Advantage of It

Principle of mutuality-only a party or one in privity with a party to the initial litigation.  

What is privity?
Party:  The obvious meaning, but some things to note:


1) Vicarious representation:  Where a nonparty as a practical matter had the opportunity to participate in the litigation through representation by a formal agent, trustee, or in a class action 

a. General Foods v. Mass. Dept. of Public Health-where trade associations of which GF (plaintiff 1) was a member and Rich Sea-Pak (plaintiff 2) was not a member, but Rich Products, which owned 39% of Rich Sea-Pak’s stock & appointed some directors was a member, sued Mass. Dept. of Public Health on constitutionality of labeling regulations and lost.  GF and Rich SPk want to sue on a different constitutional theory, equal protection.  Holding: re: GF, issue precluded b/c the trade association only had standing to bring the case on behalf of its members, plus GF made a financial contribution to that litigation → implied authorization of representation → vicarious representation → GF was a party to the original suit.  However, Rich Sea-Pak, not issue-precluded b/c was not a member of trade associations.  Control by Rich Products not sufficient for vicarious representation unless it amounted to Rich Sea-Pak vicariously having an opportunity to present evidence & argument & to appeal from original judgment, or Rich Products using Rich Sea-Pak as its agent to avoid issue preclusion.  

2) Appearing in a different capacity-Could be the same person, but if appearing in a different capacity, not issue-precluded from original judgment.  Ex. if appeared in 1st suit as agent or trustee of another and in 2nd suit appears to assert her own claims or defenses.  
Privity:

Where someone’s rights are wholly dependent up on another’s (decedent and surviving heir, or ex. of where the boundaries of land have been litigated and decided, the person who then buys the land from the old owner who was party to the litigation cannot then go litigate the boundaries of the land again)

Mutual in the sense that only those who would be bound by it would be able to use it to bind others.  However, departure from this rule:

Defensive Nonmutual Estoppel:
Where defendant in 2nd suit who was not part to 1st suit tries to estop plaintiff from asserting a claim that she already litigated and lost in 1st suit against a different defendant.  

Generally, this is OK in situations of derivitave liability, which include master/servant, indemnitor/indemnitee, principal and agent.  

a. in Bernhard v. Bank of America Nat’l Trust & Savings Assoc., a broad ruling re: defensive nonmutuality.  Here, case 1 (C1) was Cook v. beneficiaries of the estate of Clara Sather.  Cook was authorized by Sather to take $ out of her account for her expenses.  At one point withdrew the entire balance of her savings and opened account in name of himself & his wife.  C1 decided by a probate court for defendant (Cook), ruling that the money was a gift from Sather to Cook and that at the time of her death she officially had no money at all.  Cook resigned as executor of Sather’s estate, and Bernhard, one of the beneficiaries, assumed executorship and sued Bank of America, which had taken over the bank where the $$ had at one time been deposited in Cook’s account, for the $$.  BofA, which was not a party to the original suit, sought issue-preclusion, holding 1) nonmutuality OK 2) although Berhard appeared in a different capacity, nonetheless was litigating same right and therefore estopped.  Bernhard began a dramatic shift in the law of issue preclusion.  Most courts have at least partially abandoned strict mutuality now, especially in defensive assertion of collateral estoppel. 

Offensive Nonmutual Estoppel

Where a plaintiff who was not a party to C1 uses collateral estoppel to estop a defendant from relitigating issues in C2 she has already litigated and lost in C1 to a different plaintiff.
a. Parklane Hosiery Co. v. Shore – Supreme Court.  Parklane Hosiery issed a proxy statement in connection with a merger which SEC sued them for, alleging violations of SEC rules, in Federal District Court.  SEC won.  C2 is Shore, stockholder’s class action against Parklane Hosiery on the same grounds as the SEC case.  Shore wants to collaterally estop from relitigation of the same issues decided against defendant in C1.  Holding:  Collateral estoppel OK here (nonmutuality doesn’t matter) only because none of the concerns that would normally lead to the denial of offensive nonmutual estoppel are not present in this case; Parklane had full and fair opportunity to litigate claims in C1.  Also, not a violation of 7th Amendment right to jury trial (no jury in C1) b/c collateral estoppel doctrine has evolved since 1791 (when mutuality principle was in force).  
a. This case also stand for idea that results of an equity case (the original SEC injunction case) can collaterally estop future law cases in 7th Amendment context.

b. General considerations w/ offensive nonmutual estoppel, as outlined in Parklane Hosiery:

a. No rule against it, but trial courts get broad discretion.  Generally should not be allowed where a plaintiff could easily have joined in C1 (this would frustrate the efficiency considerations behind preclusion)
b. Also consider fairness concerns:  incentive to litigate vigorously in C1? Inconsistency of C1 judgments w/ other judgments in favor of defendant? Procedural opportunities present in C2 that weren’t in C1 that could influence result?  
Government as a special litigator to whom ordinary rules do not always apply:

United States v. Mendoza, an immigration case got to the Supreme Court.  CA district court decision said provisions for naturalization of alien servicemen violated due process of 5th Amendent.  Mendoza filed petition for naturalization, claiming administration of Nationality Act denied him due process.  Holding: Offensive nonmutual collateral estoppel cannot be asserted against the federal government.  Rationale:  Gov’t is always going to litigate myriad claims in different Circuits-to allow it would undermine ability of legal questions to be decided differently in different circuits and process in which some get certiori to Supreme Court. Also, Gov’t may not always appeal when a private litigant would b/c of resources concerns.  
