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Due Process

United States Constitution, Amendment 14, § 1

“nor shall any State deprive any person of life, liberty, or property, without due process of law”
The judiciary must  balance equity against systemic efficiency.  To achieve this, the current construction grants courts wide discretion in deciding what minimum due process will be in any given situation.
1. Foundational Approach – a checklist test

a. Fuentes/Mitchell Factors: Notice, Hearing, Timeliness, Impartial Arbiter, Counsel

2. Mathews Test – a balancing test

a. Private Interest: Case spectrum:

i. Life is the highest private interest

ii. Goldberg v. Kelly: losing welfare benefits for food

iii. Fuentes/Mitchell: loss of stove, refrigerator
iv. Mathews v. Eldridge: SS $$ - but welfare
v. DI-Chem: frozen bank account

vi. CT v. Doehr: can’t sell home, take out mortgage, but not homeless

vii. Van Harken: $300 towing fee max
b. Risk of Erroneous Deprivation – note that the foundation factors are herein subsumed

i. Hearing – must be timely / value of confronting witnesses

ii. Specific Allegations – is the deprivation automatic or in response to something?

iii. Bond – deterrent against false claims, but not replacement for hearing

iv. Impartial Arbiter – worthless when only one side speaks

c. Governmental Interest (or interest of party seeking to wield gov’t prejudgment powers)

i. Quick action exigent? (Stove sold)

ii. Cost of more process?

iii. Relevance of property in dispute (stove belongs to firestone T/O, but house not part of assault)

Fuentes 1972

Mitchell 1974

DiChem 1975

Matthews 1976

CT v Doehr 1991

Goals of the Rules

Goal 1: FRCP 1: These rules shall be construed to secure a just, speedy, and inexpensive determination of every action.

Goal 2: Transsubstantive predictability

Pleading Specificity

FRCP 8(a). A short and plain statement of the claim showing that the pleader is entitled to relief.

FRCP 12(e) Motion for More Definite Statement. (Interpreted in U.S. v. Board of Harbor Commissioners.) 

FACTUAL TEST: Is the claim unintelligibly ambiguous?  Yes = grant.  No = deny.

POLICY TEST: Who is the lowest cost provider of the information needed to state a definite claim?


If Δ, deny motion and allow vague claim.  If π, grant motion and make π cough it up.

FRCP 8(e)(2) alternative claims permitted. 

1. Argument for allowing alternative claims

a. It is more efficient, and therefore lowers total cost of litigation.

b. Will it eliminate risk of inconsistent judgments and multiple litigation?  If yes, good.

c. If respondent is least cost information provider, will it compel him to contribute important information?  If yes, good.

2. Argument against allowing alternative claims. Misuse?  (McCormick v. Kopmann)

a. If pleader is least cost information provider, is alternative claim made just to make respondents litigate the claim for her?

3. Solution if claim is abusive.
a. Make pleader prove that she couldn’t get the evidence or

b. FRCP 42(b) separate trial, ‘to avoid prejudice’
4. Subject to FRCP 11 sanctions if one of the claims is baseless and atty knows it.

FRCP 12(b)(6) Failure to State a Claim Upon Which Relief Can Be Granted  Court may test legal sufficiency of a claim to ferret out claims that lack merit.

1. TEST: Can any possible reading of the facts result in a finding for the claimant?  Yes = deny motion.  No = grant motion.  (Conley v. Gibson).
2. Is your claim one that turns on an undecided issue of law?
a. If so, pleading so as to force the court to resolve that issue before going to trial may be an option.  (Mitchell v. A&K – complaint alleges employee injured off premises when recovery allowed only for on.)

FRCP 15.  Rights for amending pleadings.

Any time before response

At the leave of the court

Mitchell v. A&K.  Lawyer allowed to replead after getting his ‘question’ answered.

Heightened Specificity

FRCP 9(b).  Heightened specificity required in pleadings of fraud
1. Must you aver any type of lying, cheating, or deceit?  Yes = aver specifically

2. Are you pleading any type of knowledge, belief, intent, or state of mind? Yes = aver generally.

3. Will the court use 9(b) as an excuse to deny your claim?
a. Ross v Robins.  Shareholder case, they allege fraud but is dismissed on hyper-technicality, wrong reading of 9(b).  (Court was saving the money for the future tort cases)

· Arguments defending standard of heightened pleading for fraud
· Δs must know what they’re charged with (weak, they know)

· Reputation must be protected (weak, what’s so special about fraud?  Why not require heightened specificity for alleged rapists and child molesters?  Their reputations are on the line).

· Better: suits that will be prohibitively expensive to litigate give rise to litigation of shaky claims for the purpose of settlement because it is cheaper.

In Terrorem Values: Economic Argument for Expansion of 9(b) requirements

π’s formula – EV = P * A - costs

Δ’s formula – EV = P * A + costs

Where EV = expected value of a suit, P = probability that you will win, A = expected award

In terrorem becomes a problem when π thinks his chance is crap, but Δ is not so sure.  Also, when losing to π would mean opening up a door for other πs to take you.

Attempts at expansion based on standard – first the civil rights cases, then

1. Cash Energy.  CERCLA cases require specificity, says court.  They read 9(b) as a standard, not a rule, and apply that to cases where defense is $$.

2. Leatherman.  Civil rights case. Court says NO NO NO to this practice of expansion.  Just for fraud.

a. Says the legislature should change the rules.  But RULES are written by judges.  Real reason is that rules should be transsubstantive, and procedure is supposed to be independent of cost calculus.
Supreme Court’s treatment of 9(b) as rule and not standard may come from its detachment from the realities of judicial dockets.  This is a theme that shall reemerge later in the course.

Response

Failure to Answer - Default

Clerk enters default. (FRCP 55(a))

Must clerk enter default judgment? (FRCP55(b)(1))


Has party appeared?


Yes = no dj.  No.  Dj entered.

Should court enter default judgment? (FRCP 55(b)(2))


Has opposing counsel requested it?

Should court set aside entry of default? (FRCP 55(c))


‘For good cause’

(Coin test) Prejudice π? (extra time allows witness to die, caused statute L to run)


Meritorious defense? (Δ just slow, so let him go)


Culpable conduct on Δ’s part? Intent to thwart judicial proceedings?

Should court set aside default judgment? (FRCP 60(b))


‘Upon such terms as are just’  Despite similar language, interpreted more stringently than 55(c), because judgments have weight.

Overall TEST: can case be tested on the merits?  Default is not to be used as a method for punishing lawyers, even when they do stupid things. (Shepard Claims)

Would dismissal lead to a malpractice suit that would test the same issues? Remember: a major exception to the attorney-client privilege is when clients sue their lawyers!

Δ’s Answer

Does Δ have information regarding the allegations? Yes = make him present it.  

Answer is held to higher standard than claim.  You have to respond, and playing dumb is punished.

Policy.  Construe FRCP to force production of information.

FRCP 8(b).  Denials.  

Δ has denied an allegation when

1. He expressly says so

2. He states that he does not have enough information

When an allegation has several parts

1. D must define which parts are denied and admitted, using the above standards.

Can Δ present new information as basis for denial?

1. Was the information in Δ’s possession originally?

2. Was Δ’s failure to produce evidence something that would be found punishable under the Coin Test (from Default)?

If not, be aware that we may be sanctioning Δ by lying to the jury.

Zielinski.  Δ doesn’t mention in answer that π is suing the wrong company, and SofLims had run.  Technically this was okay, but was strategic in a way that prejudiced π, intending to thwart justice (so we see the coin test again).  They did it to protect CCI.  Sanction = jury is told lies.

David v. C & K.  Δ says it ‘doesn’t know’ information that is in its possession, which is treated as a denial.  Even though Δ really doesn’t know, and finds out later that it has a defense, it is held to its denial and cannot add the defense.

Counterclaim and Cross-Claim

There are really two different decisions being made.

Must a party try to bring a particular counterclaim? [from the party’s POV]

1. Could a later court find that it was part of the ‘same transaction or occurrence’, and thus preclude me from raising it?

Can a party bring a particular counterclaim? [from the court’s POV]
1. Does the court have subject matter jurisdiction?

a. For state law claims: is the claim compulsory or permissive? [FRCP 13(a), 13(b)]

i. Does it arise out of the same ‘transaction or occurrence?

1. If yes, it is compulsory, and the court has supplementary SMJ.

2. If no, it is permissive, and the court may not have SMJ.

STANDARDS FOR DECIDING


1. Common Facts


2. res judicata  ( most restrictive


3. Same Evidence  ( most lenient (the Bose Test)

4. Logical Relation

Tests for whether something arises out of the same transaction or occurrence (T/O)
Wigglesworth v. Teamsters.  From the second perspective.

Π ( Δ Federal RICO claim.

Π ( Δ common law defamation.

Must Δ try to bring this claim?  Yes.  It is very possible that it could be construed at a later time to arise out of the same transaction or occurrence, and be precluded.

Can Δ bring this claim?  Depends on whether or not it’s from the same T/O.  Court says no, applying the ‘evidence’ rule, wrongly, but only to protect Wigglesworth.

So: Δ gets to bring its defamation claim later (which it won’t because it was spurious) and π continues unharassed.  Good case.

If the same evidence would substantially dispose of the claims by the opposition they would be apply to a compulsory counterclaim.

Claim Preclusion (Res Judicata)

May I raise res judicata (claim preclusion) as an affirmative defense?

Does the 2nd suit have

1. SAME PARTIES (or privies to the same parties)?

2. Same claim or cause of action (claim defined in Manego as same T/O)?

3. First suit resolved on merits with final judgment entered?

4. Has there has been a change in the facts or law?


If yes to 1 –3, and no to 4, RJ may be raised.

12(b)(6) not generally on the merits (but legal issue decided may be precluded)

Manego.  Liquor license rejectee sues everybody for racial discrimination.  Loses.  Then sues everybody again under Sherman act for same stuff.  Adds one more Δ.  RJ preclusion for everybody but new guy.

Issue Preclusion

Issue Preclusion is proper against a party who had a full and fair opportunity to litigate an issue on the merits, and lost, where the issue resolved was necessary to the judgment.  

Exception, change in law or fact.

Classic

A ( B for something.  Whoever wins, some issues were resolved.

A ( B or B ( A for something else.  Any issues resolved in first case that were necessary to the judgment are estopped.

Evolved

A ( B .  A wins on issue.

C ( B .  B can’t defend that issue, is estopped. (Parklane) (this creates the wait and see game and huge in terrorem settlement value for early cases)

A ( B . A wins on issue.

A ( C . C can defend, isn’t estopped (wasn’t in court the first time)

A ( B . B wins on issue.

A ( C . C can ‘step into the shoes’ of B, and A is estopped.  (Blonder Tongue)
A ( B . B wins on issue.

C ( B . B is not shielded, C can argue issue. (C wasn’t there).

Parties

“Under the Rules, the impulse is toward entertaining the broadest possible scope of action consistent with fairness to the parties; joinder of claims, parties and remedies is strongly encouraged.” 

Justice Brennan in United Mine Workers of America v. Gibbs (U.S. S.Ct. 1966)

Who Can Sue

FRCP 17(a) Real Party in Interest . A person who has a legal right to a claim, or a proper representative thereof.

FRCP 10(a) Names of Parties.  Complaint shall include the names of parties.

Names are required for claimant accountability.  You sue, you do it openly.  Reputational harm to Δs is T/O great to allow people to sue anonymously all the time.

1. Exception: rape cases, which are handled as crimes by state, which serves as filter for false claims and therefore allows claimants to proceed anonymously.

Anonymity allowed when (Roe v. Wade)

1. Gov’t is a party

a. Because gov’t doesn’t have to worry about it’s reputation

2. Sensitive personal info is revealed

3. Illegal acts must be admitted to (id est, homosexuality, abortion)

4. Risk of retaliation/stigmatization (SMU)

Can you join or intervene as an anonymous party (P‘O’D style)?

1. Are you already adequately represented by an organization seeking injunction? (SMU) If yes, you aren’t needed.

2. Are you seeking damages?  If so, Δ probably needs to know who you are to investigate the specifics of your claim.

3. Are you seeking injunction?

a. Does your claim have a broad impact on a wide range of people? (Roe v. Wade) If so your identity may not be important to the suit.

Claim preclusion possibility?  If it’s anonymous, how do you preclude stuff?

Joinder


Joinder of Claims

FRCP 18(a).  Party may join as many claims as he wants against an opposing party.  May = must if the claims arise out of the same T/O due to preclusion.


Joinder of Parties

1. FRCP 20(a).  Permissive joinder.  Similar to FRCP 13a examination of T/O, but always permissive.

2. FRCP 20(b). To prevent delay and prejudice, separate trials may be ordered.

3. Kedra and Insolia.

i. Possibilities for prejudice:

ii. (for Δs) Guilt by association and risk of jury confusion

iii. (πs) Inconsistent judgments, exposing trial package, merits, cost of seriatim litigation

4. Does discovery overlap?  In Kedra, it does, so keeping parties joined is okay.  In Insolia, it doesn’t

5. When deciding between joining or separating, you have to balance fairness and efficiency.  

So π tries to join everybody, then Δs cry prejudice, then π says that his prejudice is greater.


FRCP 19(a). Compulsory joinder. – Not necessary when seeking money damages – you can always split that up later, but injunctive makes it more necessary.

Courts who want to throw out a case: will do anything to find that 19(a) is met, and then balance 19(b) in favor of throwing out the suit.

Courts who want to hear a case: Will determine whether or not it is feasible to join the party, and then if not, will work out some solution in 19(b).

What Rule 19 says.

19(a): A person who ‘claims an interest relating to the subject matter of the suit’ shall be joined if

1. That person is subject to service of process

2. Joinder does not destroy subject matter jurisdiction

3. Determination of suit in that person’s absence will ‘impair or impede’ his ability to protect his interest.

4. Determination of the suit in that person’s absence will ‘leave any persons already parties subject to the substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.’

19(a) A person shall be joined if ‘in the person’s absence complete relief cannot be accorded among those already parties.’ (and he is subject to service and joinder doesn’t destroy diversity).

19(b)  If a person can’t be joined, the court decides whether the trial may continue.  They consider:

1. Π’s interest in federal forum  - can they sue in State court?  Will they be barred relief?

2. Δ’s interest in avoiding multiple litigation/inconsistency/collateral estoppel or negative precedent (TEST: are any of these things possible?)

3. Absentee’s interest in avoiding prejudice (maybe negative judgment will bar them recovery also)

4. Interest of state/court/public in complete/efficient resolution (One fell swoop a possibility?)


FRCP 13(g) – crossclaims – between two people on the same side of the v., must be same T/O of one of the other claims in the web.

FRCP 13(h) – joinder of parties to cross and counterclaims – you can join more parties as defendants to your counter- or crossclaim pursuant FRCP 19, 20
Impleader

FRCP 14(a) – for Δ

FRCP 14(b) – for π

Can you implead this party?

TEST: Is the 3Δ in privity with original Δ and can 3Δ be said to have derivatively caused the original Δ’s liability?

TEST.  Is Δ just pointing the finger?

Δ can’t implead 3Δ as alternative Δ.  No finger pointing allowed (Butts).

Interpleader

Interpleader enables stakeholder to join all adverse claimants in one action, and make them determine who has valid claims.

Can a party bring an interpleader action? p. 268
1. FRCP 22

a. Complete diversity?
b. $75000 amount in controversy?
2. 28 U.S.C. 1335

a. Two or more diverse claimants?
b. $500 amount in controversy? 

3. After 2 or 3 is met, does the party deserve control of the litigation?
a. Does the stake of the party encompass the full scope of the litigation? (Tashire)
	
	Diversity
	Venue
	Service

	Rule interpleader
	Between stakeholder and all claimants (complete diversity)
	Residence of all defendants, or where events occurred or property located (§ 1391a)
	As under rule 4

	Statutory interpleader
	Between 2 or more claimants (minimal diversity)
	Residence of one or more claimants
	Nationwide




Intervention
LOOK AT MODEL ANSWER PART II E F97.

Beginning of the breakdown of the two party system.   A nonparty may move to become a party!

FRCP 24(a) Intervention of Right A party shall be allowed to intervene if 

1. They have an ‘Interest’ in the suit

a. Is the suit public or private? (the Issy twist) the threshold is whether the case has strong public overtones (this is mushy as private law makes public law)
i. Private: pressure against intervention.  Parties should control the boundaries

ii. Public: intangible, abstract interests.  Something at stake for everyone. Ask whether the applicant’s interest is within the ‘zone of contemplation’.

2. Their absence would impair/impede their ability to protect their interest

a. Preclusion issues, whether another party would fight for their rights

3. Adequate representation does not already exist

a. Does the party have anything to add? (Trbovich, the bar is low here)

i. An efficiency test – if not, the managerial judge will not allow them to enter.

NRDC v. USNRC.  Amc and Kerr McGee intervene in public law suit where they have info, and NRDC can slam the door behind them once it resolves its suit, to make permits more expensive for others.

Insight: large industries welcome expensive regulatory schemes, because it dampens the upstart competition that can’t afford it.

Question: Is the party who is capable of intervening under the above criteria obligated to intervene?  This seems to be what City of Birmingham is saying.

 Class Action

Collective action problems

1. Prisoner’s Dilema
a. Put ‘em in opposite rooms, make ‘em rat each other out [Also Issy FedEx]

b. A has a Banana, B has an Apple.  Agree to trade. Game theory: both would be better off with both [non ecological!].  Hobbes: State ensures that they don’t screw each other over.

2. Multiple minor deceit

a.  Bank rips every customer off for $10.  Customers have no reason to litigate, bank wins?

3. Disparity in resources

a. Big biz can settle and settle, or fight and fight.

4. Broad impact of remedy

a. Do we really care what the Brown family wants in B v. Board oE? No.

b. Certainty of termination

c. Biz refuses to hire women.  Then Title 7.  Now what?  Biz never will settle because as soon as they do, more women will sue, and more, and more.  Δ has to believe a trial will be the end of it.


‘The modern class action is one of the most versatile and powerful joinder devices, offering enormous savings of judicial resources but also providing a significant potential for abuse.’  CB
FRCP 23(a) Motion for class certification:

Does the action meet the prerequisites for class formation?

1. Numerosity

a. Is the joinder of all members impracticable?

i. How many are there?

ii. Are there possible  future class members? (Holland)

iii. Are class members widespread?

iv. Maybe unnecessary with settlement class (Amchem)

2. Commonality

a. Are there questions of law/fact common to the entire class?

i. Holland: whether types of facts or evidence were typical of class

ii. Rhone: Esperanto law problem – law of… where?

iii. Amchem: maybe unnecessary with settlement class.

3. Typicality

a. Are the class rep’s harms and claims typical of class – strange common law holdover

b. Holland: same injury and same interest as rest of Ps… not a high threshold.

4. Adequate Representation

a. Holland 

i. Class rep has common interest with unnamed parties [people representing class are after same thing as most] [could deal with interclass tensions here]

ii. Must appear he will vigorously prosecute the interests through qualified counsel.

b. Amchem: subclass conflict – who put this guy in charge?

c. Holland: how can we justify binding people who haven’t had their day in court?

FRCP 23(b) Class action maintainable

· FRCP 23(b)(1)(A) Risk of inconsistent judgments.  Hardly ever used as is good only for injunctive relief and 23(b)(2) has us covered.
· FRCP 23(b)(1)(B) Plaintiff’s interpleader.  Where an adjudication for one π would harm others.
· OPTING OUT NOT ALLOWED! (limited fund, point is to get everyone together)
· FRCP 23(b)(2)  Especially for injunctive relief.  When Δ has acted to similar harm of all class members.
· Holland.  Δs like this class cert because it is final, CE problems disappear.
· Wetzel.  With option btw b(2) and b(3), go b(2).  But can break down at damages stage (Arrow’s theorem) if there is one (true injunctive claim won’t break down).
· OPTING OUT NOT ALLOWED! (injunctive relief – no greater/lesser award possible)
· Eisen: you don’t need notice
· FRCP 23(b)(3) When ‘questions of law or fact common to members of class predominate.
· A catchall.  Certification based on efficiency.
· Go through the factors in the rules

a. interest of the members in individual control
b. the extent and nature of any litigations concerning the controversy already commenced by or against members of the class
c. desirability of concentrating all claims in a particular forum.

d. difficulties in management.

i. Amchem: not important in settlement context.
· OPTING OUT IS ALLOWED! (b(3) is an efficiency T/Ol, so broad right to opt out)
· You need notice (23(c)(2))
· Best notice practicable under the circumstances, including individual notice to all reachable people (Mullane)
· May be prohibitively expensive (Eisen)
· Policy in favor of notice: individual right.

· Policy against notice: those who would benefit won’t opt out anyway 

· Issacharoff alternatives: random sampling, or notice to the vigilant.

· What notice must say
1. the court will exclude the member from the class if the member so requests by a specified date;

2. the judgment, whether favorable or not, will include all members who do not request exclusion (Hansberry efficiency v. day in court)

3. AND any member who does not request exclusion may, if the member desires, enter an appearance through counsel.



(c)(4) When appropriate (A) an action may be brought or maintained as a class action with respect to 



particular issues, or (b) a class may be divided into subclasses and each subclass treated as a class, and the 



provisions of this rule shall then be construed and applied accordingly. 




--Rhone: 1. possibility of individual trials (no negative value), 2. Esperanto, 3. Inconsistent judgment risk. Note that the negative value claim, says Posner, is the best justification for the class action. (these are not negative value claims on their own)



(e) Dismissal or Compromise. A class action shall not be dismissed or compromised without the approval of the court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs.

--Amchem: No substitute for (b)(3) requirements, even where settlement class. This would disarm lawyers (because need to be able to threaten trial). Issacharoff argues that lawyers aren’t really disarmed even if can’t threaten suit as a class – a lawyer with 1,000 cases can press them individually. 

23(e) – settlement.  Amchem: Ginsburg – we can ignore the difficulties of management of class.  But she says that there is a burden on the Ps because they can’t bring trial.  Breyer dissent (Issacharoff’s belief of what the law should be)  But Ps can bring trial. So Amchem is saying b(e) is impossible, even though it’s in the rules
Martin v. Wilkes – mixture of rule 24 (intervention), rule 19 (joinder).  City changes sides.  The city isn’t representing the white firefighter well enough.  City would save a lot of money by giving the black firefighters what they want, on terms that would be bad for the white firefighters – they really aren’t represented.

If you want the preclusion, the burden is on the parties to bring in the other parties, or it is your burden to guarantee that they are adequately represented. The party that wants the issue settled should bear the burden. Here, that would be the plaintiffs so we would probably want to require joinder.
--Zahn: a class action , all plaintiffs must meet $75K amount in controversy. No SMJ where some parties have less and some have more than amount in question. Some court say 1367(b) doesn’t apply to Rule 23, so Congress overruled Zahn by implication. Not exactly though.  Went to Supreme Court resolved 4/4.
Ethics
In Evans v. Jeff D. (U.S. S.Ct. 1986), Δ made a settlement offer of injunctive relief far surpassing the injunction π’s were likely to obtain at trial, conditioned on the acceptance of a waiver of attorney’s fees that Δ would have had to bear. π’s were institutionalized, retarded minors so the decision was solely in attorney’s hands. Acting in the best interest of clients, attorney settles then separately moves for invalidation of waiver.


( Court rules that waiver is valid:

· Confirms that an attorney’s duty is to his clients, regardless of the impact on self.

· Under RULE 23(e), federal courts may only influence the term of a settlement proposal at the proposal stage; they cannot approve a settlement and then enforce its clauses selectively as is being requested by  π’s attorney.

· District court was right in approving settlement as it guaranteed π’s best interests

» The court does not seem to care that Δ can pit π’s attorney’s interests against those of his client, effectively jeopardizing the ability of indigent π’s to obtain adequate legal counsel. The court is more concerned with preserving the court’s discretion in approving class action settlements and in preserving parties’ freedom to settle their dispute as they see fit (thereby contributing to efficiency).

· As a compromise between the court’s discretion and parties’ freedom of settlement, on the one hand, and adequate representation for poor people on the other, the rejected argument by the Court of Appeals seems reasonable to me (see p.3): absent a showing of unusual circumstances, simultaneous negotiation of settlements and attorney’s fees should be disallowed to prevent a conflict of interests that might undermine the purpose of § 1988.

Discovery

The American system of discovery is idiotic.  Issacharoff.

Is somebody abusing the discovery system?


Are they requesting documents they don’t need?


If they had to bear the burden of production costs, would they pay for them?


If not for the whack discovery system, would the claim settle?

1.Everything up to now has been the result of a motion.  Discovery is a self executing process.  First time.  Most efficient way of producing information.  Puts burden on he who has the info.

What happens as a result of the increased costs?

This leads to a push towards private dispute resolution [mediation, arbitration, maybe self help…], akin to the public school problem.  The weaker parties fare worse in private resolutions though.  For example, women in divorce (litigation and the formalities of law do make a difference – Issacharoff, litigator)

Solution: Managerial judge (like the Germans)

Judges don’t want to have to oversee discovery disputes, but a managerial judiciary may be necessary.  

Think David v. C&K.  You are required to disclose, and if you don’t, you foreclose the right to raise facts.

FRCP 26(a)(1) Disclosures to be made before discovery starts.

FRCP 26(b)(1) Scope of Discovery ‘any matter, not privileged, which is relevant to the subject matter involved in the pending action.’

e. based on nature of case (British)?  One size fits all? (we choose the latter, with limits on the number of interrogatories, etc)

f. Each method has its costs.

FRCP 26(c) Protective orders.  Court can issue but only for good cause.

1. Has the movant attempted in good faith to resolve the dispute with opposing attorneys?

2. Will the party be protected from ‘annoyance, embarrassment, or undue burden or expense’

3. Does the work fall within the attorney-client privilege?

4. Does the work fall within the work product doctrine? (26(b)(3))

FRCP 27 - 30 Depositions.  Parties or non parties.  [Juries respond better to TV-like video depositions]

FRCP 31 Written depositions which nobody uses.

FRCP 33 Written interrogatories – not used as they engender vague responses by lawyers.  Yes/no and factual questions good for interrogatories.  

FRCP 33(d) ‘We don’t have all this information exactly, and it would cost you just as much as us to put it together, so why don’t you come and get it? [Sears].

FRCP 34 production of documents and entry onto land (as in what gov’t would have had to do in Hrb C)

FRCP 35 Requires a court order for invasive physical or mental probing.

FRCP 37.  Failure to comply with discovery = sanctions. (we are so dependent on the production of information that we do extraordinary things like lying to juries)

Can/must X be requested?

1. Is the information relevant or is it likely to lead to the discovery of admissible material (very low threshold)?

2. Is information requested in a way that will be extremely costly for Δ to produce? (Sears)

3. Is the claim for less than the cost of information production, thus indicating an in terrorem claim?

4. Is the burden of deriving the answer substantially the same for both parties? (FRCP 33(d)) If so, then the rule says the requestor has to derive the answer.  However.
5. Should Δ have to produce it anyway (could it protect itself from litigation simply by being highly disorganized?  Is it a large corporation?

6. Is the claim spurious? (once again courts are peeking at those merits)

Can court create a protective order?

Can this person be a deponent?  Was this deposition carried out properly?

Summary Judgment

Winnowing mechanisms: Rule 12 motion (esp. 12b6, sometimes 12c) limits claims with no viable legal basis.  FRCP 35 request for admissions (and other discovery) narrows factual disputes – parties ask other ‘is it true’?  Rule 16 – order of pre-trial statement – identifies all issues of fact.  Rule 50 – directed verdict (judgment n.o.v.) motion for judgment as a matter of law.  At conclusion of Π’s case at trial, if the burden’s not met, out they go.  Rule 56 is like previous but Π doesn’t go to trial (why waste resources?) – problem: looks like a paper trial, encroaching on prerogative of jury (so violates 7th amendment protections, necessarily – old line justices hated that)

FRCP 56(f)  - delay if there’s more discovery to do.

SJ allows for efficiency by giving the court a first look after discovery to see if Π/Δ should proceed to trial.

(Diana Ross opinion – person trying to get personal info out of Diana Ross to get her to settle for a higher amount)

Is the movant trying to prove something contextual and resistant to concrete proof?

Is movant going to lock himself into a particular legal argument?

Is movant going to expose his trial package?

Burden of proof/persuasion – responsibility for ultimate issue to be decided (never shifts)

Burden of production/going forward – given evidence, court may draw inferences – this blocks inference

Story that lawyers tell the jury: Imagine I’m at home, and in my kitchen there’s a piece of cake.  Only one door going in and out of kitchen.  I go in and cake is gone.  I find my son there.  He has icing all over his face.  At some point even though to ‘exact retribution’ I have the burden to prove that he ate the cake, at some point I’m entitled to say – “Why’d you eat that cake?’  He has to answer or is punished.

Burden shifting

1. Movant moves.  Has burden of proof.

2. BoP shifts: movant(respondent.  When movant shows that jury must find for him.

a. Respondent can shift it back 

b. Can meet burden (jury could find for respondent)

c. Can do nothing at all

i. A wins on this point.  Repeat.

When movant is π.

1. 100% standard.  Asking judge to deprive Δ of trial, so has to have a rock-solid case.

a. Non controversial

When movant is Δ

2. Adickes.  Holds Δ to 100% standard.  Must prove that something isn’t. So FRCP becomes useless for Δ.

3. Two theorist alternatives, both agree that movant has initial burden of production and proof.

4. Currie: 0% standard.  Movant has same burden of production as at trial, which is nothing.

5. Louis: 50% standard.  Produce evidence suggesting the nonexistence of an element essential to other party’s case. Summarize the failings of the plaintiff’s case.
a. Produce a preview of his own evidence

b. Obtain a preview of π’s evidence.

c. Louis tries to balance out any perceived prejudice against Π.

Celotex accepts 0% standard.  Tsk tsk.  This means

1. Δ won’t resist the urge to inflict cost on the other side

2. Extra cost of sumj negatively effect the suit value calculus

3. contribute to a narrowing of the settlement zone.

4. Thus contributes to more, costlier litigation.  Hurray!

· either way no jury trial if get directed verdict, makes sj a mini-trial

(1) Under Louis’s view, p408, the summ judgment burden of production should be 50% = need  to show either: (a) affirmative evidence negating a critical element of P’s proof; or (b) summarize all of evidence to show there is no real dispute – this requires D showing own trial package so will only do if serious so less opportunity for abuse, and still fair if P has to reveal P’s trial package in order to challenge summ judgment

· reason for D to not abuse = makes settlement almost impossible if lose motion cuz P has to do all of trial work for summary judgment motion (same burden under Currie)

· C’s have much greater latitude in deciding summ judgment now – i.e. antitrust suits no longer survive summ judgment motions


Burden of proof placed on movant.  Never shifts

Burden of Production (Going Forward)


What is required of any party at any point in the proceding


Shifts to D when P has shown facts that it make it credible that P is right

POD says his math was wrong.  Didn’t take Matsu into account, and it T/Ok awhile to set in.  Courts take factual stuff into account.  Not only can you get in cheap, but you can win!!  Courts will start evaluating evidence, the line between fact and law is breaking down, the 7th amendment protection is going bye bye.  Little incentive for D with a good case to just put in 0%.  Court interprets gray areas of factual dispute in D’s favor if D puts in Louis standard 50%.  By putting in all expert materials about why predatory pricing can’t exist, Matsu invited court to make evaluation btw fact and law, and succeeded.  

No issue preclusion, clearly there’s claim preclusion.

Celotex holding – burden of production is tied to the burden of proof (have to say this)

What happens when P moves for summary judgment – Celotex leaves Adickes untouched – Π must meet extra high threshold.

Talk about 7th amendment jurisprudence (jury required – POD calls it a backwater – case of over $20 that would have been handled as a matter of law in 1791.)

Markman.  New case.  

Difference btw summary judgment and directed verdict: dv you wait until after Π presents his case.

Why would a court defer dv until after jury comes back?  Judge can get overruled – wants to get a final jury verdict. 

Procedure – Δ must preserve issue of dv at the end of the Π’s presentation.

Question in this case: does ‘inventory’, as applied to dry cleaning business, a question of law or fact?


Court goes through classic historical 7th amendment analysis – result is ambiguous.


What happened in the case?  Two expert dry-cleaning witnesses go head to head.

Then says basically, well, courts know how to read better than juries.  

Markman is all about moving patent cases out of the hands of the juries.  (POD).  Not necessarily applicable in other instances, but if it was, there wouldn’t be much use for juries any more.

Personal Jurisdiction
To deal with the inevitable personal jurisdiction (pudge) test question:

Short analysis format:

General or specific?

In rem or quasi in rem possibilities?

In personam?

Does the claim rise out of some T/O other than forum contact activities? Then try


General, in rem, or quasi in rem, or serve them in state.

General? (Helicopteros, GM in Michigan)

1. Is an entity so imbued with the quality/character of a particular forum that it would be improper not to hold that entity accountable in the forum?

a. Is the entity a domiciliary or have continuous and systematic business contact in the forum?

In personam?

1. Recognize Pennoyer standards and apply.

a. Was the party served personally in the state?
i. Was the party fraudulently induced to enter the state for service?
b. Is the party a domiciliary of the state?
c. Has the party consented to pudge?

2. Recognize problems with Pennoyer analysis: Nobody will consent, in-state service of limited utility, domiciliary issue is complicated by mobile population (Hess)and corporations (Shoe).

3. Mention Long Arm Statutes and Federal Removal Statute – 28 U.S.C. 1441 and venue if possible.
4. For in-state service say it’s okay (Burnham), but concede that it’s a Scalian throwback.

5. Modern pudge analysis

a. Asahi

i. Minimum Contacts (8 votes), FPSJ (1 vote)
1. WWV standard (O’Connor) – minimum contacts: purposeful availment, direct commercial activity focused in forum (advertisement, marketing for forum, not just knowledge that product might end up there).

2. BK standard (Brennan) – minimum = minimum.

a. McGee – taking it to the limit – do we really want to go that far?

b. Calder – just deriving profits

c. Hustler – just directing advertisement

d. But for Brennan, when you look at Asahi with FPSJ, it would fail.
3. Not handled well without FPSJ factors (Stevens)

4. FPSJ – mention that this is the Mathews test of pj, DP is happy.

5. Burden to Δ

a. Mostly an economic question.

6. State Interest

a. Always the minimal interest of protecting its citizens

b. Not having its community norms dictated by by rural Tennessee (Reems)

c. Developing its law (get that new, exciting case).

7. Π’s interest

8. Comparison of states

a. Differences in substantive law

b. Which state has primary interest in regulating activity?

9. Equity/efficiency

a. Where are the witness and evidence located?

Why the modern test is good.  Takes account of conflicting state interests, protects Πs injured by in their own forums by outsiders. 

Problems

6. Small foreign entities doing business with multinationals can end up in court all over USA.  This ends up as yet another thing against mom and pop.

a. For sophisticated players this isn’t an issue.

b. For small players – two camps.

1. Better resourced, they protect themselves contractually (indemnification, duty to defend).

2. Not so resourced, don’t protect themselves, they are at terrible risk.

7. Where products go is dictated by the market.  States don’t need to, indeed can’t, control what ends up within them, and the idea that it is by their ‘sovereign permission’ that a widget arrives in California is absurd, it just doesn’t correspond to our world.

Internet cases MC analysis

Millenium isn’t a supreme court case.  It’s persuasive but not dispositive.  When an internet issue arises, discuss O’Connor and Brennan, and then hit up this in a separate paragraph.

i. Millenium v. Millenium
1. Uses the Zippo scale

Website is used
/ --------------------- / ---------------------- /



     to conduct    interactively        to provide



       business

           info. only

‘Interactively’ leads to a judgment call.  Consider “level of interaction and commercial nature of exchange of info.”  Don’t want to dampen such an amazing market T/Ol


Policy

1. Was Justice Stevens right all along?  This ‘provide info = no liability’ totally doesn’t work for defamation.  

2. Now we have problems – backwoods Tennessee sets our standards?  What about ‘backwoods Mongolian courts’?

Forum selection clauses – generally upheld, but a terrible thing.  Explain all the reasons that it shouldn’t be the case.

Carnival

1. Generally upheld. They are very efficient  because you don’t have to decide where to litigate.

2. Does Δ have interest in limiting fora?

a. Would Δ be exposed to worldwide or nationwide suits in case of mass accident?

3. FPSJ – customers benefit from the clauses T/O – they get cheaper prices.

4. Other side of that coin – the individual benefit to that single customer is little compared to the difficulty of traveling to Florida.

They flew to California and were given the ticket, they walked 30 feet of gangplank and gave it to somebody.  Assuming the read it, they had the choice to turn around and go home… which is bull.  

Just Like Burnham

Due Process line in cases may not attach to pre-international shoe A-OK limiters – in this case Contract

Tactics: when challenging jurisdiction, you’re arguing in front of a judge, saying ‘I don’t think your court can get me.’  The plaintiff, on the other hand, has voted for the judge, and his attorney contributes to the judge’s success.  So you hire a lawyer that also is in the judge’s good graces.  

Subject Matter Jurisdiction


Diversity 28 U.S.C. 1332

1. $75000 amount in controversy (good faith claim)

2. Complete diversity of parties

3. In class actions only reps need be diverse.

Requirements of citizenship (Mas v. Perry)

1. Domicile

a. In-state resident

b. Intention to remain (subjective rather than objective)

You don’t have to meet the $75000 on judgment, the judgment is still final.


Federal Question 28 U.S.C. 1331

1. Well pleaded complaint rule – when complaint is based on federal law or constitution [like the four corners rule in Ks], 1331 applies.  Defenses based on constitutional/federal grounds are not sufficient to satisfy 1331. (Mottley)

2. Holmes Test: does the suit arise under a cause of action created by  federal law.

3. Implied Right of Action:

1. Is P within the zone of contemplation of the statute (receives its benefits)

2. Legislative intent to create private remedy? (from other provisions?)

3. Further congressional purpose?

4. An area not traditionally relegated to private law.

4. Federal Ingredient Test

1. Sufficiently substantial (looks like implied CoA test – Congress intended trial in fed ct.)

2. reasonable chance of success

3. statutory or constitutional construction questions

4. Federal interest in uniformity – field clearing: sufficient basis for believing congressional  purpose would be advanced.

Supplemental Jurisdiction 28 U.S.C 1367

“Pendant” Jurisdiction: Federal courts can decide separate state law claims because of relation to federal law claims.

Gibbs: Federal court has jurisdiction over transactionally related state law claims.

Gibbs Test:

a. One constitutional case (same transaction or occurrence)

b. Common nucleus of operative fact (look to evidence, parties, common issues)

c. State law claim does not predominate

d. Economy and fairness of forum

e. Discretion

Policy: we want πs with substantial federal claim to obtain benefits of federal forum without sacrificing economies of scale: hence pendent jurisdiction. Err on side of finding fed jurisdiction. Note: reason to doubt legitimacy: federal courts creating own grant of power

 “Ancillary Jurisdiction” Δ can assert claims either against π or against third parties, over which the federal court did not have original jurisdiciton but which are related to the claims over which the court has original jurisdiction (fairness to people in court against their will)

*** If jurisdiction under diversity, DC loses supplemental jurisdiction if plaintiff uses Rules 14, 19, 20 or 24 or intervention claim by 3rd party under Rule 24, or defendant uses Rule 19, 20, 24.

Owen Equipment & Erection Co. v. Kroger: No ancillary jurisdiction over claim between original P and third party defendant.  (1367(b)(2))

Policy: expansive pendant because don’t want disincentive from coming into fed forum. Restricted ancillary because 
need to incentive π to bring in st. ct, because it’s a state law claim. We allow fed ct for diversity, but narrow, so Kroger chooses to leave behind other non-diverse claims.

“Supplemental Jurisdiction” Statute 28 USC § 1367

(a): one const. case, jur properly in fed ct, ct now should have jur over all else (basically Gibbs)

(b): except in diversity cases: no supp jur over people made parties under rules 14, 19, 20, 24 (Owen). 

i. Clean reading of this part: Unless you are removed to Federal court, because it’s trying to create an incentive to sue completely in State court

 (c): discretion for: novel or complex issue, state law predominates over claims, district court dismissed all claims over which it has original jurisdiction

What if the federal claim is subsequently dismissed as untenable (sum judg)?  Efficiency dictates that, as long as it is ‘sufficiently mature’ in the Federal system, the state claims will continue in Fed. Court. (1367(c)(3))

--Zahn: a class action , all plaintiffs must meet $75K amount in controversy. No SMJ where some parties have less and some have more than amount in question. Some court say 1367(b) doesn’t apply to Rule 23, so Congress overruled Zahn by implication. Not exactly though.  Went to Supreme Court resolved 4/4.
Choice of Law

The Choice of Law Test (Hanna)

1. Federal Rule On Point?

a. Yes.

i. Does it conflict with state law?

1. Yes.

a. Is the Federal Rule within the REA?

i. Yes = Use Federal Rule (also when state law is more permissive than federal)

ii. No = Rare (see Burlington)

1. Warren: doesn’t exist

2. Harlan: ex ante/post

2. No = Use Federal Rule

b. No.

i. Harlan test – ex ante approach: Does federal practice affect primary activity/behavior/decision/conduct?  

1. Yes = state rule is used (Erie), because we want people to be able to order their lives in reliance on the law.

2. No = federal default practice applies, because this is just an ex post mode of enforcement.

a. What we’re trying to avoid = forum shopping and inequitable administration of laws.  We want to uphold state law as it relates to ‘primary’ behavior.

Ex post: we look at what happens afterwards

Ex ante: we look at what people were thinking beforehand.

Test for REA – Use rule if: – is it ‘rationally capable of classification’ as procedural (always is, constitutional test)

It relates to the judicial process for ‘enforcing rights and duties recognized by substantive law’

as long as it does not ‘abridge, enlarge, or modify’ substantive rights.  

People organizing their lives in a meaningful way. Patrick says that this is important for any Erie Q.

A simplification of this mess: If there is an FRCP, use it.  If not, Harlan part B policy considerations.

Future: Fewer diversity cases, Erie less important. But watch area of mass torts and class actions. See Rhone Poulenc and Posner’s concern about Esperanto jury instruction: a different law applied in federal court than would apply back home.

Note: look out for Gasperini, which might show swing back to York – “outcome affective.” Calls Hanna into question. Doesn’t touch “yes” prong though.

HISTORY

Rules of Decision Act (1789) controls ( codified in 28 U.S.C. § 1652

Swift v. Tyson (U.S. S.Ct. 1842) – use ‘federal common law’ unless there is a statute or important local usage

Policy: A central role of federal courts should be for creation of a national entity, a system of uniform recognizable common law, which was necessary for creation of American republic, so states wouldn’t have to look to English law.

Problem: same conduct could produce different outcomes, as in Black and White Taxi v. Brown and

Yellow Taxi and people don’t what level of conduct to insure against.

Erie
Erie overrules Swift: “the laws of the several states” includes adjudicative as well as statutory law

Erie, overruling swift: 1. recent scholarship is for it (POD says poor argument), 2. congress didn’t codify it, so they must be unhappy with it 3. Doctrine of Swift is unconstitutional, 10th amendment bars expansion of power of federal courts.

POD – doesn’t feel that this is a good decision – the arguments are flawed.  The rule of Erie was  big attack on Federal Court power.  Power is restricted to Rules Enabling Act, 1935, and the substantive/procedural law elements are switched.

--Guaranty Trust Co. v. York: Statute of limitations is substantive because it is “outcome determinative,” so state law applies.

Policy: This basically denies federal courts to develop own procedure, because in any case where it makes a difference, it will determine outcome.

--Byrd: Move to Warren court, concern over Lochner era drops out, court uncomfortable with idea that  everything under REA is unconstitutional or unlawful in derogation of the power of the RDA.

--Hanna v. Plumer: Federal service rule applies because it doesn’t alter ex ante behavior. (although Issacharoff  thinks it might affect someone’s decision to become an executor)
Rule? Yes – REA?  Rationally capable of being classified procedural?  Does it alter substantive rights?  

Attorney and Client

Where we’ve seen this before.

Mitchell v. A & K – incentives may operate differently on attorneys and clients – why an attorney may front-load certain legal interests

Class Actions – another major area of concern. Principal/agent problems: principal is missing, or unable to act on own behalf.  

Due Process: the right to counsel.  It’s a particularly fragile right.  Impossible to align principal/agent incentives perfectly.  

The Attorney Client Privilege.  It’s absolute.

Argument For: 1. Promotes full disclosure btw attorney and client

2. Which ensures adequate and able representation

3. Which bolsters faith in the system, contributes to a sense of finality and repose.

Work Product Doctrine – documents prepared in anticipation of litigation by attorney re case is non discoverable save in cases of necessity (the information is not available in any other way). (Hickman v. Taylor) Codified FRCP 26(b)

Anticipation of Litigation Test

1. Date of drafting

2. Date of attorney involvement

3. Date of filing of suit or of threat of filing.

Tension:  Idea of Fair and Efficient Justice encompasses both the right to effective counsel (subsets: attorney-client privilege, work-product privilege) and having the attorney be an officer of the Court

Ex = lawyer gets disbarred is client doesn’t disclose everything.  Great!!

Costs and Fees.  Generally, we’ve got the American Rule.  You pay your own mercenary.  ‘Costs’ are paid by the loser, which include postage, filing fees, etc, but not atty fees.

FRCP 68 Pay all ‘costs’ if judgment is not more favorable than offer.


1. Attorney’s fees are included, so this creates an exception to the above (Marek)

2. Criticisms:

a. Not transsubstantive (this rule borrows meaning from a statute)

b. Rule 54(d) suggests that ‘costs’ are not attorney’s fees

c. ‘When federal rules are meant to encompass attorney’s fees, they do so explicitly’ which would seem to be an argument for implying them, non?

d. No authority for this decision.

e. Creates a conflict of interest between attorney and client (that’s why it’s here)

i. Π-Attorney profit depends on size of award.

ii. Π profit depends on whether he has to pay attorney fees.

iii. Π might accept lower offer, hoping to gain more for not risking the payment of other side’s attorney’s fees.

f. Also highly unfair to the David/Goliath type Π/Δ.

Rule 68 does not apply to class actions.

If Rule 68 were a ‘two way street’, Δ would always put forth a $1 settlement immediately, therefore perhaps making Π pay Δ’s attorney’s fees if Π loses.

Marek Facts

100000 settlement offer, minus total cost of attorney’s fees which is 32000.  So total settlement is 68000.  Rejected.  Jury actually lowers it to 60000 (very unusual).  In this case atty spent 172000.  

Lodestar: number of hrs reasonably spent in lit times customary rate charged by that or comparable atty in same market.  What do we do about the discrepancy between 32000 and 172000?  

Sanctions
RULE 11 used to be the signature amendment – you gotta sign documents.

Amended – signature means ‘good faith argument for claim or extension of law’, ‘facts asserted are reasonably asserted to be true’

After the 1983 amendment: Provides for sanctions against attorneys in case of false statements of facts or absence of legal claims ( promotes efficiency by discouraging attorneys from bringing harassment suits

( The post-1983 RULE 11 basically declared open season on attorneys: motions for sanctions routinely filed, attorneys become personally implicated in suits, hampering their ability to serve their client.  There was an inescapable hindsight bias – Monday morning quarterbacking of claims – courts were eager to discipline lawyers, quite confident in their judgment of what was frivolous.  Never uncertain, but frequently wrong.  Also, huge problem with more litigation – not less, which was the goal.  Every time somebody files a claim, somebody else files a Rule 11, and then the first guy files a Rule 11 on their Rule 11.

Problem: any case that is slightly crazy is a liability.  Chilled cases were you made factual representation based on your client’s say-so, when it turned out that the ‘say-so wasn’t so.’  Because ‘you can never trust your clients’.  

( In 1993, RULE 11 amended to provide “safe harbor”: a motion for R11 sanctions must be filed with attorney to be sanctioned 21 days prior to relaying motion to court. This effectively rendered RULE 11 T/Othless.

Problem: rule says it’s the responsibility of ‘the person who signs it’ – what happens when your Partner calls and says – sign this document and submit it to court.

Problem: Rule 11 becomes a T/Ol to move from American Rule to British/Continental Rule

Zuk v. Eastern Pennsylvania Psychiatric Institute of the Medical College of Pennsylvania (1996) shows that, nowadays, an attorney really has to muck up to run afoul of RULE 11 and get sanctioned. Attorney in Zuk didn’t know the law, failed to investigate facts.

28 U.S.C. § 1927 also provides for sanctioning attorneys who engage in frivolous litigation by making them bear all costs, including attorney’s fees.

Besides RULE 11 and § 1927, federal courts have inherent power to sanction attorneys for bad-faith conduct. But inherent power is to be used rarely: “The imposition of sanctions using inherent powers must be accompanied by a specific finding of bad faith.”

Ethics
In Evans v. Jeff D. (U.S. S.Ct. 1986), Δ made a settlement offer of injunctive relief far surpassing the injunction π’s were likely to obtain at trial, conditioned on the acceptance of a waiver of attorney’s fees that Δ would have had to bear. π’s were institutionalized, retarded minors so the decision was solely in attorney’s hands. Acting in the best interest of clients, attorney settles then separately moves for invalidation of waiver.


( Court rules that waiver is valid:

· Confirms that an attorney’s duty is to his clients, regardless of the impact on self.

· Under RULE 23(e), federal courts may only influence the term of a settlement proposal at the proposal stage; they cannot approve a settlement and then enforce its clauses selectively as is being requested by  π’s attorney.

· District court was right in approving settlement as it guaranteed π’s best interests

» The court does not seem to care that Δ can pit π’s attorney’s interests against those of his client, effectively jeopardizing the ability of indigent π’s to obtain adequate legal counsel. The court is more concerned with preserving the court’s discretion in approving class action settlements and in preserving parties’ freedom to settle their dispute as they see fit (thereby contributing to efficiency).

· As a compromise between the court’s discretion and parties’ freedom of settlement, on the one hand, and adequate representation for poor people on the other, the rejected argument by the Court of Appeals seems reasonable to me (see p.3): absent a showing of unusual circumstances, simultaneous negotiation of settlements and attorney’s fees should be disallowed to prevent a conflict of interests that might undermine the purpose of § 1988.

Conclusion
The 5 central assumptions to the U.S. system of jurisprudence:

(1) Bipolar

(2) Retrospective

(3) Right and remedy interdependent

(4) Self-contained

(5) Party-initiated and controlled

…have broken down in modern, complex litigation, which tends to be:

(1) Multipolar

(2) Prospective

(3) Right and remedy wholly separate

(4) Not self-contained

(5) Not party-initiated nor party-controlled

Moreover, the system is grossly inefficient with 66% overhead on public dispute resolution.

However, to end on a high note, the peaceful adjudication through the courts of a matter of such magnitude as the presidency, with citizens as well as all parties involved expressing full faith in the courts’ abilities and manifesting willingness to abide by courts’ decision on the matter, is a tribute to the legal system (everyone stands up, flag hoisted, national anthem).

Curtain.

[actually, this year’s ending was based on the most recent Pedilla decision, which quoted Mathews v. Eldridge – we know something!  We know something!!]
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Equity v. Efficiency

Change from pre-20th century

Rules are fairly precise standards, not really rules.
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