I. Due Process


a. Foundational Approach (Rules): There are elements to due process that are always necessary. Costs are irrelevant. The state cannot take action without fulfilling checklist factors (see Fuentes, but note Issacharoff’s alternate readings: 1. Must fulfill checklist factors except where high government interest. 2. Evaluate risk of error):


--Fuentes/Mitchell Factors:




i. Notice




ii. Hearing




iii. Timeliness




iv. Impartial Arbiter




v. Counsel



--Policy: Rules are costly, but predictable. Clear from the start, but harder to adapt to new settings. As new settings require new rules, the rules become less “clear.”


b. Instrumental Approach (Standards): There are no checklist factors, but instead is a balancing test (see Mathews):



--Mathews/Doehr Factors:




i.. Private Interest





1. Key is to locate value of private interests along the spectrum of relevant cases:






--Goldberg v. Kelly: Highest private interest: welfare is the bottom social safety net






--Mathews v. Eldridge: High private interest, but slightly lower than Goldberg: high interest in Social Security, but can always go on welfare.






--CT v. Doehr: Moderately high interest in home. Can’t sell house, or take out second mortgage, but no risk of being put out onto street.




ii. Risk of Error





1. Post Deprivation Hearing






--CT v. Doehr: Must be timely – civil suits take a long time.






--Goldberg v. Kelly: value of confronting witnesses.





2. Specific Allegations






--Fuentes v. Shevin: The unbiased K is the evidence.






--Di-Chem: No evidence: just freeze the account.





3. Bond






--Fuentes v. Shevin, Mitchell v. Grant, CT v. Doehr: Bond is key deterrent for White. Substantially reduces risk of error, but still doesn’t replace hearing.





4. Impartial Arbiter






--CT v. Doehr: worthless where only hearing one side.




iii. Governmental Interest (or interest of party seeking prejudgment remedy)





1. Necessity of quick action






--Fuentes v. Shevin: Unless quick action, stove might lose value.





2. Cost of additional process






--Goldberg v. Kelly: Government would continue dispersing funds that it couldn’t get back.





3. Relevance of Property to Dispute.






--Connecticut v. Doehr: House is irrelevant to dispute over attack.






--Fuentes: Goods are jointly owned by Firestone, directly related to dispute.






--North GA Finishing v. Di-Chem: There’s no interest in bank account.



--Policy: Standards can be unpredictable, and hence unfair, but are more adaptable. On other side, can argue outside Matthews framework that there’s a fundamental dignitary value in the right to be heard. Can also argue within the framework that we need checklist factors, or else error rate will climb.

II. Pleading a Claim
Rule 12(e) Motion for More Definite Statement. If a pleading to which a responsive pleading is permitted is so vague of ambiguous that a party cannot reasonably be required to frame a responsive pleading, the party may move for a more definite statement before interposing a responsive pleading. The motion shall point out the defects complained of and the details desired.

--United States v. Board of Harbor Commissioners: Oil in water. Violates federal statute. Pleading satisfies 8(a), though doesn’t say which Δ, amount of oil+costs, or actions which caused the discharge.


Policy: Issue of the cost of entry to litigation. On one hand, low Conley standard risks extorting Δs, on the other, a high cost would lead πs to self-help. Court gives latitude to π when the info outweighs the costs of getting it. (oil co is the cheapest cost provider of info).



Note: 12(e) can be used when the statement is unintelligible, not for specification
Rule 8(e)(2). A party may set forth two or more statements of a claim or defense alternately or hypothetically, either in one count or defense or in separate counts for defenses. When two or more statements are made in the alternative and one of them if made independently would be sufficient, the pleading is not made insufficient by the insufficiency of one or more of the alternative statements.


--McCormick v. Kopmann: Mr. M in car accident – Mrs. M sues Kopmann (other driver) and Huls (dram shop owner). Jury found on both. Kopmann appeals. She pled in alternative to force Δs to prosecute each other, and because alliance between Δs would fail.



Policy: 8(e) presumes that efficiency gained, costs lowered: the burden is on those with access to info. But here, lowering entry costs frustrated getting info. Badly decided. Mrs. M passed off costs. She have required threshold showing that she couldn’t get info.



Note: Kopmann’s 42(b) prejudice claim would fail. Too high a standard.

Rule 12(b)(6): failure to state a claim upon which relief can be granted.


--Mitchell v. Archibald & Kendall, Inc.: Complaint alleges that Mitchell was off A&K’s premises when he was shot. Could have been drafted to say that he was constructively on premises, but wasn’t. So 12(b)(6) dismissal proper, where Illinois law only recognizes premises-liability.



Policy: General policy is to ferret out claims that lack merit. In this case, lawyer made strategic move at the cost of the client to test claim before expense of trail. Didn’t want sympathetic decision, and then appeal reversal, where working on contingency.  


--Conley v. Gibson: A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief



Policy: Sets a broad standard

Rule 8(a): A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, of third-party claim, shall contain (1) a short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it, (2) a short and plain statement of the claim showing that the pleader is entitled to relief, and (3) a demand for judgment for the relief the pleader seeks. Relief in the alternative or of several different types may be demanded.

Rule 9(b): In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity. Malice, intent, knowledge, and other condition of mind of a person may be averred generally.


--Conley v. Gibson: The plaintiffs must give the defendants fair notice of what the plaintiffs’ claim is and the grounds upon which it rests.



Policy: Sets a broad standard. See also Rule 12(e): Board of Harbor Commissioners: Pleading must give notice and ability to respond, and we give latitude to plaintiff when the other party is the cheapest cost provider of information.


--Ross v. A.H. Robins Company: Robins knew there were problems with the Dalkon shield but didn’t disclose. Court grants Robins motion to dismiss on the grounds that complaint didn’t comply with 9(b) – doesn’t allege relationship between Robins and Gabrielson, and doesn’t say when Robins learned info. 



Policy: Court’s reasoning flawed – state of mind can be averred generally. But saving money for tort suits. Note that court says 9(b) requires heightened pleading because of particular need for notice, problem of reputation damage, and likelihood of in terrorem suits. But these justifications don’t hold up: true in lots of cases. 


--Cash Energy, Inc. v. Weiner: Does heightened pleading apply to CERCLA? Court: 9(b), 8(f), 12(e) show trend towards higher standard of specificity with rising costs of litigation. CERCLA defense would be expensive, esp. against individuals. So heightened pleading required. 



Policy: Court reads 9(b) as standard, rather than rule, and fails to provide for an intermediate position that doesn’t explode the 8(a) foundation.


--Leatherman v. Tarrant County: Can 9(b) apply in Civil Rights case? Rehnquist reads as rule: 9(b) only applies in averments of fraud or mistake. Province of legislature to amend Fed Rules.



Policy: Institutional competence argument is silly: legislature would just look to Supreme Court for advice. Real reason is that rules are supposed to be transsubstantive, and procedure is supposed to be independent of cost calculus.

IV. The Defendant’s Answer

Rule 3: A civil action is commenced by filing a complaint with court.

Rule 4(c)(1): Summons served together with copy of complaint.

Rule 6(a): How to count days

Rule 6(b): Enlargement (Issacharoff has never seen in practice)

Rule 55(a): entry of default by clerk

Rule 55(b)(1): default judgment by clerk – usually where K with liquidated damages, and no appearance.

Rule 55(b)(2): default judgment by court – all other cases.

Rule 55(c): setting aside default for “good cause shown.”

Rule 60(b): Setting aside default judgment “upon such terms as are just.”


--Shepard v. Darrah: Court sets aside 55(a) entry of default under 55(c) for “good cause shown”: follows 3 part test (the COIN test):




1. prejudice to plaintiff. Where plaintiff would lose ability to make out claim on the merits.


 

2. meritorious defense. Defendant needs defense on the merits, not just using time advantage.


 

3. culpable conduct. Intent to thwart; suspect where there’s prejudice to π.


Policy: Favor judgment on the merits. If grant default here, merits come back as malpractice suit. Also, default shouldn’t be vehicle for disciplining attorneys.



Note: 55(c) standard is more lenient than 60(b) standard: there’s a presumption of finality attached to judgment because it is issued by court. No corresponding presumption with simple default because an administrative action. No help from language of rule. Notice of retention in Shepard is to avoid judgment because different presumptions attach.

Rule 8(b): Defendant must specify which part of the allegation is true and which part is denied.

Rule 10(b): Must list averments separately.


--Zielinski v. PPI: Δ’s answer was not specific enough, where didn’t mention that π had sued wrong company, and statute of limitations had run.



Policy: Even where answer technically proper, in pleading process, higher burden on Δ to give up info. 55(c) analysis that looks for strategic behavior can be applied here. Understand culpable conduct as willfully causing prejudice. And if you cause prejudice, for strategic reasons, can be sanctioned in extraordinary ways (judge and lawyers lie to jury).

Rule 15(a): amendment

Rule 8(b): averment shall have the effect of denial.


--David v. Crompton& Knowles Corp.: π sues for personal injury, Δ avers. Does averment have effect of denial or admission? Court: averment = admission because defendant in exclusive control of information, even though rule says, “shall” have effect of denial.



Policy: Construe rules to force production of information (see Board of Harbor, Kopmann). David gives richer conception of prejudice, outside strategic behavior (Crompton wasn’t covering up – actually didn’t know). Even if Δs can find safe harbor in Rules, where info within Δ’s control, incentive should be to produce.

V. Preclusion

Claim Preclusion (Res Judicata)


Criteria:



1. Same claim or cause of action (see Manego - define this prong as same transaction or occurrence, where parties, “wouldn’t be surprised”).



2. Same parties



3. Determination on the merits



4. Final judgment


Exceptions:



1. Change in fact



2. Change in law


Policy:



1. One side: judicial economy, integrity of judgments, parties’ repose



2. Other side: flexibility and fairness


Note: Res judicata is an affirmative defense that must be pled.


--Manego v. Orleans Board of Trade: Antitrust judgment bars litigation of civil rights claim between same parties. Uses “nucleus of operative facts,” “convenient trial unit,” “treating as unit conforms to parties’ expectations.”



Policy: Uses fuzzy language to define “transaction or occurrence.” Ultimately, question is whether parties would be shocked to realize they should have pled in initial action.

Issue Preclusion (Collateral Estoppel)


Criteria:



1. Issue was litigated



2. Issue was determined



3. Issue was necessary to the judgment 


Exceptions:



1. Change in fact



2. Change in law


Policy:



1. Party had day in court



2. Don’t want to risk inconsistent judgments.


Practical Effects:



1. Early cases have huge settlement value, hence huge in terrorem value. Symmetry of incentives destroyed.


--Parklane Hosiery Co. v. Shore: shore estops parklane on SEC issue lost in suit shore wasn’t a party to.


--Blonder Tongue: π estopped from litigating claim π had previously argued and lost.

Rule 13: Compulsory and permissive counterclaims


--Wigglesworth v. Teamsters: Is teamsters’ defamation counterclaim, in order to piggyback onto W’s federal claim, a permissive or compulsory counterclaim? To define “same transaction or occurrence,” court uses same evidence rule, determines that same evidence not relevant.



Policy: Court misapplies same evidence rule in the interest of (correctly) protecting Wigglesworth. Real issue, though, is the risk of preclusion: Δs raised claim so that they wouldn’t find out was precluded in later case.

VI. Establishing the Structure and Size of the Dispute

Rule 17(a) Real Party in Interest. Every action shall be prosecuted in the name of the real party in interest….


Policy: Protects legit interests of Δ, but note that there’s the possibility of strategic use, to get into fed ct.
Rule 10(a) Names of Parties.  In the complaint the title of the action shall include the names of all the parties….


--SMU v. Wynne and Jaffe: Does 10(a) provide for anonymity of P’s? Ct: no, because exceptions not present here: the gov’t isn’t a party, not sensitive personal info, no illegal acts to keep secret.



Policy: Exceptions also explicable based on whether injunctive or damages relief sought (think recursively).




--Associational standing good for injunctive relief – that’s in interest of all members.




--Need individual suit for damages relief that compensates an individual for harms to them (otherwise, jus tertii).




--Here, at the end, reputational harm to Δs just too great to allow women to be anonymous.



--Breakdown of factors: 1. Damages or injunctive? 2. Any named parties with standing? 3. Risk of retaliation/stigmatization? 4. Public rights vindicated? (Note: rape shield laws okay because gov’t screens: naming of πs serves as similar screen in private suits).
Rule 18(a) Joinder of Claims.  Party may join as many claims as party has against opposing party.


Policy: once parties in court together, all claims should be brought for efficiency. Exception: if fairness and convenience justifies separate treatment (see Rule 42(b): Severance).

Rule 20(a) Permissive Joinder.  Allows joinder of multiple parties if same transaction or occurrence and common question of law or fact will arise in action.

Rule 20(b) Separate Trials. Court my order separate trials or make other orders to prevent delay or prejudice.


--Kedra v. City of Philadelphia: Police harassment over lengthy period, join under 20(a)? or separate trials to prevent prejudice under 20(b)? Court: economic justifications, with possibility to sever later.



Policy: Conflict between fundamental principles of fairness and efficiency. Here, all prejudice asserted will occur at trial, and efficiency gain in keeping cases together through pleading stage. 


--Insolia v. Philip Morris, Inc.: No joinder where cigarette smokers suing manufacturers because risk of prejudice and jury confusion greater than benefits of joining party. Not really out of same transaction or occurrence.



Policy: Efficiency v. Prejudice: no efficiency gain in waiting, as in Kedra, because discovery doesn’t overlap. So prejudice here outweighs. Not that court determining merits at pleading stage.

Rule 19. Compulsory Joinder of Parties. (a) is bright line rule that will be fudged to get to 19(b). Factors in 19(b): 1. π’s interest in federal forum; 2. Δ’s interest in avoiding multiple litigation or inconsistency (collateral estoppel, or simply “negative precedent”); 3. Absentees’ interest in avoiding prejudice; 4. Interest of court/public in complete and efficient resolution.


--Pulitzer-Polster v. Pulitzer: Δ invokes rights of π to get court to dismisse case.



Policy: Court gets around conditional power grant of (a) to get to balancing standard. Rule 19 lets courts dismiss cases where prejudice to Δ, but badly written for that purpose, because (a) forces invocation of 3rd parties.

--VebCo: W has concern that INA can effectively litigate against W twice, and not be bound. And that seems to be a cognizable prejudice of some sort.  Court jumps to 19(b) and says effectively that even if found indispensable under 19(a), doesn’t matter because could find curative instruction that is sufficient.



Policy: A common sense determination, disregards 19(a) altogether.

Rule 14. (a) When Δ may bring in 3rd party. (b) when π may bring in 3rd party. 

--Clark v. Associates Commercial Corp.: Δ can implead thugs to pay some portion of damages to π, because depends on 3Δ’s duty to 3π for all or part of π’s claim against 3π. Liberally construed, because Δ might be collaterally estopped from litigating against 3Δ.



Policy: Here, real reason may be that jury will be more sympathetic to Δ when they see thugs. That’s why π, who should WANT to have two parties to collect against, doesn’t want thugs in case.



Note: Butz case: Δ can’t implead 3Δ as alternative Δ, to pass of liability. 3Δ must owe duty to Δ, not just π. Δ can argue 3Δ really did it, but can’t implead them. Concept: in privity. Asoociates and thugs in privity. Superior and Butz are not.

Rule 13(g): cross claims: only where the same transaction or occurrence

Rule 13(h): addition of claims can equal addition of parties

Rule 22 and 28 U.S.C.A. § 1335: Interpleader


--State Farm Fire & Casualty Co. v. Tashire: State farm cannot invoke interpleader to avoid risk of double exposure because state farm’s interest is too small to control suit. Court basically limits interpleader because vindication of State Farm’s rights requires restraining πs from enforcing judgments against insured, except in interpleader. 



Policy: State farm just wants to reduce attorney’s fees, and Greyhound doesn’t want to risk multiple punitive damages awards, and wants trial where Clark is present. This case shows attempt to use limited common law tool to handle significant modern problem. But interpleader is not a “bill of peace.”



Note: statutory interpleader requires limited diversity (two or more adverse claimants), which is constitutional under article III (since statute is a congressional grant of power).

VII Intervention and Class Actions

Rule 24(a) Intervention of Right. Upon timely application anyone shall be permitted to intervene in an action:…(2) when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant’s ability to protect that interest, unless the applicant’s interest is adequately represented by existing parties.


--NRDC v. USNRC: American Mining Congress and Kerr McGee are allowed to intervene where a public law dispute and they can provide information essential to quality adjudication on the merits.


--Allard: Interest of environmentalists in birds is not enough: too general and abstract.


--Donaldson: No intervention in issuance of IRS summons to employee.


--Cascade: Yes intervention because source of supply affected by antitrust litigation.



Policy: Intervention is helpful in regulatory actions designed to resolve issues of public moment. Thus the key is not in language of the rule, but in:




1. Public or Private suit?





a. Private suits usually about concrete interests. Pressure against intervention. Let the parties set the boundaries.





b. Public suits about intangible, abstract interests. The pressure here is against litigant autonomy, since more is at stake than the interests of the parties.




2. Efficiency, in the sense of the cheapest quality adjudication on the merits. The judge has become a managerial figure who needs info: let in parties where (in public suit), they can provide new info.




Note: The test is still interest/impair/adequate representation. 





1. Define “interest” depending on whether a public or private suit. If public, then ask if party’s “interest” is in zone of contemplation.





2. Define impair based on standard definition.





3. Define adequate representation based on what information parties already in suit are able to provide. Use an “anything to add?” standard.

Rule 23. Class Actions

(a) Prerequisites to a Class Action. One or more members of a class may sue or be sued as representative parties on behalf of all only if



(1) the class is so numerous that joinder of all members is impracticable,




--Amchem: Efficiency consideration(maybe unnecessary with settlement class, but don’t want to disarm π lawyers.




--Holland: not just #s, look at impracticability: like with future inmates.



(2) there are questions of law or fact common to the class,




--Amchem: efficiency consideration(maybe unnecessary with settlement class.



--Rhone Poulenc—problem of Esperanto instruction – law everywhere and law nowhere




--Holland: whether the types of facts or evidence were typical of the class.



(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class, 




Note: odd, archaic requirement: want named rep to look like common law π]



--Holland: possess the same interest and suffer the same injury.



(4) the representative parties will fairly and adequately protect the interests of the class.




--Holland: 2 factors: 





1. the representative party must have common interests with the unnamed members of the class,





2. it must appear that he will vigorously prosecute the interests of the class through qualified counsel.




--AmChem: different subclasses in conflict? Who picked named representatives? 




--Hansberry question: how can we assure that A, without day in court, should be bound]

(b) Class Actions Maintainable. An action may be maintained as a class action if the prerequisites of subdivision (a) are satisfied, and in addition:



(b)(1) the prosecution of separate actions by or against individual members of the class would create a risk of




(A) Inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class, 





Note: useless: as in Rule 19, can only be invoked in injunctive context. But 23(b)(2) provides for injunctive relief.





or




(B) adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests; 





Note: more relaxed language than Rule 19: CA as practical matter where, say, limited fund. Like interpleader, only brought by claimants, rather than holder of res.





 or


(b)(2) the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole; 




--Holland: (b)(2) class certification can benefit Δ b/c CE.




--Wetzel: If π class meets both (b)(2) and (b)(3), certify under (b)(2), but this can break down at damages stage (Arrow’s theorem). There’s a difference, thus, between discrimination claims and tort claim (true injunctive class won’t break down at damages stage) 






Or 


(b)(3) the court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.




Note: a catch-all: basically, courts can certify when efficiency dictates.




--Amchem  asbestos class doesn’t satisfy predominance, because different exposure.





The matters pertinent to the findings include:



(A) the interest of members of the class in individually controlling the prosecution or defense of separate actions;




(B) the extent and nature of any litigations concerning the controversy already commenced by or against members of the class;




(C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; 




(D) the difficulties likely to be encountered in the management of class action. 





--Amchem: can ignore in settlement context.



(c)(2) In any class action maintained under subdivision (b)(3), the court shall direct to the members of the class the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. The notice shall advise each member that




--Mullane: best notice, not the most practicable, is what is required: must reach all reachable people.




--Eisen: Δ won’t pay for notice.





Policy: in favor of notice: individual right. Against notice: those who would benefit won’t opt out anyway. Mullane/Eisen reading isn’t a compelled reading. It’s formalistic. Alternatives would include a random sample, or perhaps a notice to the vigilant.




(A)  the court will exclude the member from the class if the member so requests by a specified date;




(B) the judgment, whether favorable or not, will include all members who do not request exclusion 





--Hansberry: efficiency v. day in court. 





and 



(C) any member who does not request exclusion may, if the member desires, enter an appearance through counsel.





Policy: no opt out with (b)(2), because can’t opt out of injunctive relief, and with (b)(1), there’s a limited fund. (b)(3) class exists only for purposes of litigation: purely efficiency driven, so a broad right to opt out.



(c)(4) When appropriate (A) an action may be brought or maintained as a class action with respect to particular issues, or (b) a class may be divided into subclasses and each subclass treated as a class, and the provisions of this rule shall then be construed and applied accordingly. 




--Rhone: 1. possibility of individual trials (no negative value), 2. Esperanto, 3. Inconsistent judgment risk. Note that the negative value claim, says Posner, is the best justification for the class action.


(e) Dismissal or Compromise. A class action shall not be dismissed or compromised without the approval of the court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs.



--Amchem: No substitute for (b)(3) requirements, even where settlement class. This would disarm lawyers (because need to be able to threaten trial). Issacharoff argues that lawyers aren’t really disarmed even if can’t threaten suit as a class – a lawyer with 1,000 cases can press them individually. 

VIII Class Actions, continued


--Hansberry v. Lee: Prior class action judgment not binding on π, where π seeks to resist performance of covenant, and prior π class sought to compel performance.


Policy: Reasoning is shaky, but raises important question of how we know that party was adequately represented in prior suit to which he wasn’t a party, and under that policy of efficiency v. day in court


--Holland v. Steele: For purposes of litigating issue of right to counsel, present and future sentences and detainees of Dade County Jail meet 4 criteria of 23(a) and criteria 23(b)(2).


Policy: Shift in inquiry from adequacy of named plaintiff to adequacy of lawyers. We don’t care about Holland: he would sell out GLS for a bottle of vodka.



Note: Class certification benefits Δ, but π wants it so that Holland won’t settle.


--Mullane v. Central Hanover Bank & Trust Co.: Published notice doesn’t satisfy due process where names and addresses of parties were known.


Policy: Instead of reading rule as invitation to Matthews style Due Process functionalism “notice reason ably calculated, under all the circumstances, to apprise interested parties of their objections”, Court reads formally, adopting “reasonably certain” test.



Note: Not a compelled reading. Says we won’t bind you unless you participated individually, but the reason we have CAs is because individuals can’t participate effectively on their own.


--Eisen v. Carlisle & Jacquelin: Under 23(c)(2), notice required as per Mullane where names and addresses known or obtainable through reasonable efforts, and Δ will not bear costs of notice.


Policy: Notice isn’t discretionary. Rule 23 requires both notice and adequate representation. In favor of requiring notice: fundamental individual right to participate. In favor of not requiring notice: people who would benefit by notice (those who want to opt out) wouldn’t opt out anyway. Intermediate positions: Random sample notice, or notice to those who will be vigilant over whether class is adequately represented.


--Wetzel v. Liberty Mutual Insurance Co.: Class of female employees that meets both (b)(2) requirements and less severe (b)(3) requirements should be certified under (b)(2) because it is homogeneity of class that makes (b)(2) appropriate. Opting out and notice are unnecessary because of homogeneity.


Policy: Class isn’t actually cohesive: go through 23(e) fairness hearing on settlement and see ARROW’S THEOREM: can’t vote out how to distribute damages.



Injustice: Give notice in Eisen, where entirely homogeneous (and rights at stake are small), but not here, where quantification depends on merits of each claim, which is where we should presume against homogeneity (and where rights at stake are big deal).


--Amchem Products v. Windsor: No certification of Asbestos “settlement class” where class doesn’t met 23(a)(4) or 23(b)(3) criteria (otherwise attorney’s disarmed), although settlement is relevant to certification to the extent that manageability prong can be ignored (does this make sense?).


Policy: Court being asked to adjudicate typical common law claim, only where there are many, many people (distinct from NRDC, where a public law dispute). Must rely on adequacy of representation, but lawyers can’t use best efforts if can’t go to trial? (what about fact that lawyers can press hundreds of individual claims?)


--In the Matter of Rhone-Poulenc Rorer, Inc.: Trial judge wrong in certifying 23(c)(4)(A) class where three factors weigh: possibility of individual trials (no negative value claims), problem of applying a non-existent legal standard (Esperanto), and the risk of inconsistent judgments.


Policy: Here we’re in litigation context. Strongest justification for CA, negative value claim, not present. Still, CA can be justified if the same issue will be re-litigated frequently. But we have to look to prejudice – determination of outcome independent of merits: certification creates pressure for Δ to settle, although Δ won 12 out of 13 cases. Can’t generalize from Asbestos cases, because courts cheat in those.




Rule 42(b): separation of trials – subclasses is a major issue here. Also $ was an issue b/c each case was worth enough to litigate on its own and there was an in terrorem value as a result.







In this sense it’s almost like a matthews test in Posner’s application, except that he also looks at the merits of the case.
VIII.  Discovery

Rule 26(a): required disclosures: silly because parties now wait to settle, when 75% settled before discovery. But has done not great harm or good. Must respond with 26(c) protective order. Parties saddles each other with costs.

Rule 26(b)(1): change to “any claim or defense,” hasn’t had much effect

Rule 30: Depositions: abusive, humiliating process. Reasonable notice required. Ct more likely to make π travel than Δ, if necessary. Can be used for impeachment at trial.

Rule 30(b)(6): key feature: can serve depo on company rep, whose answers are binding.

Rule 30(a)(2)(A): need permission for more than 10 depositions

Rule 31: Written depos: don’t work because you get the lawyers answers, who filters. Only works with yes/no questions

Rule 33: Interrogatories: party has to answer, answer is admissible against them: can keep computer file, which makes abuse easy. Limit to 25, including discrete subparts. Result: crap. Helpful as predicate for SJ motion, but ill suited to explore critical info (drafted by lawyers)

Rule 33(d): if interrogatory onerous, can produce business records,

Rule 34: Give me documents you “control” or in control of those you “influence,” as you keep them, or grouped according to specifications of request, or let me come get them.

Rule 35: mental and physical exams: one moral hazard we’re careful with: have to ask court: need “in controversy” “licensed examiner” “good cause”

Rule 36: Admit this is true: designed to get issue of contested fact off the table: streamlining litigation for trial. (usually followed by interrogatory: why do you deny? Or produce all documents): streamlining that ties in request for info. Can work very well.

Rule 26(b)(2): presumptive limitations, power of court to waive

Rule 26(f): Must propose plan to court to limit escalation


Policy: sunk cost problem: people keep buying to protect past investment, so we try to lock into reasonable trail plan to limit their resources: tied to:

Rule 16: pretrial conference: gives court scheduling and planning power.


Policy: Judges CAN manage, but don’t have to: Rule acknowledge that judges are best situated to control costs, but don’t have resources. A halfway measure.

Rule 37: Sanctions: most important rule, because obligation is to produce info and incentive is not to produce info. Drives wedge between lawyer and client. (Crompton and Zielinski: examples of sanctions).


--Hickman v. Taylor: Here, since knowledge of relevant facts is essential to litigation, party may compel the other to disgorge.


--In Re Convergent Technologies Securities Litigation: Threshold: “appears reasonably calculated to lead to the discovery of admissible evidence,” then common sense determination: 1)what info am I really likely to need, 2) what is most cost effective way to get it.



Policy: strategic behavior problem. Parties are not internalizing the costs of conduct (moral hazard). Recursive reasoning says to spend nothing on discovery.




Strategic role of discovery: (business) raise transaction costs for other side to induce settlement, and (personal) raise personal/secret matters to coerce settlement (Davis v. Ross, Coke)


--Coke Case: Coke abandoned case when secret formula discovery order handed down.


--Effect of discovery rules: costs, lack of judicial supervision, and risks of public disclosure have taken toll. Shift to private forms of dispute resolutions, but these aren’t as fair. In litigation, better results, but have to fight. Rules try to streamline, because judges don’t have time to manage


--Davis v. Ross: π’s psych eval is discoverable because privileged waived with suit for mental anguish, Δ’s a. wealth info, b. lawyers bills, and c. employee names are not until π gets for a. special verdict for punitive damages, b. is not prohibitive of bias, and c. is not material.

--Kozlowski v. Sears, Roebuck & Co.: Δ must answer discovery request in spite of high costs, where costs are high because of Δ’s own actions.


Δ’s policy: disproportionate change filing system for one claim


Π’s policy (Issacharoff agrees): there isn’t just going to be one claim against Sears. Sears must be accountable to public.

IX.  Summary Judgment and Burden Shifting

Rule 56(a) Summary Judgment For Claimant.  A party seeking to recover upon a claim may, at any time after the expiration of 20 days from the commencement of the action or after service of a motion for summary judgment by the adverse party, move with or without supporting affidavits fro a summary judgment in the party’s for upon all or any part thereto.

--Adickes v. S.H.Kress & Co.: Δ’s motion for summary judgment denied because Δ has not produced, as per his burden, evidence that it was impossible that store acted in concert with police.



Policy: Δ will never be able to prove this negative, even though at trial, where π has ultimate burden of proof, judge would enter 50(a). After Adickes, SJ is just dressed up motion to dismiss, where parties stipulate facts.



Note: only reason for Adickes to push matter is to protect surprise of trial package.


--Adickes: 100% standard: Burden of production = burden of proof = 100%.


--Currie: 0% standard: Burden of production in SJ = burden of proof at trial


--Louis: 50% standard: Δ ids particular fact (don’t give away package), or summarizes


--Celotex Corp. v. Catrett: Summary judgment process: moving party “shows” that there is absence of evidence, and burden of production shifts, as per Currie, to the party with the ultimate burden of proof at trial. Where movant is π, this is same as Adickes, changes for Δ.



Note: court says it doesn’t overrule Adickes: this means that Burden of Proof = 100% proposition. But operative part of Adickes rejected.



Also Note: Five justices write to higher Louis or Adickes standard, but five vote for Currie (White is the swing).



Policy: restores SJ to being an integral part of federal rules. SJ is readily accessible for Δ who calims there is just no basis for trial. Only relevant issue is whether non-movant can establish right to go to trial.



Consequence: Δ can front load costs onto π, but if π survives, it’s relatively cheap to go the rest of the way: two issues:







1. Asymmetry of costs disrupts settlement, note that harassment is easy,







2. Forces revelation of trial package.

X. Jurisdiction Basics and Personal Jurisdiction

Basic Jurisdiction Framework:


SMJ: Power of courts over claims



a. Limited (Federal): Const. gives power to Cong under article 3 to create additional courts. 



b. General (State): Supremacy clause of const: power to enforce laws in state courts.


PJ: Power of courts over parties. (Fed cts have PJ of highest ct in state)



a. General: Parties responsible to sovereign



b. Specific:




1. In personam: created by what you did in forum




2. In rem: against property within jurisdiction




3. Quasi in rem: claim against property to satisfy other judgment

Personal Jurisdiction


Summary: 


1. ISC analysis, as revised by WWVW, BK, Asahi, etc:



I. Minimum Contacts



 
a. MC = direct economic activity aimed at prospering in forum (O’Connor’s beefed up WWVW) 





Examples: Designing product for market in forum, advertising in forum, mere awareness that distributor might send to forum not enough.



     
b. MC = any commercial contact (Brennan’s Burger King – don’t need direct benefits or entry)


 

c. MC = not well handled independently (Stevens)



II. Fair Play and Substantial Justice 


  

a. Burden on Δ 



   
b. State interest (Harry Reames case)


    

c. π’s interest in forum (WWVW’s problem)

   

d. Interstate comparison (BK problem)


2. Challenges: 12(b)(2) in federal court, special appearance in state court, because if you answer, you waive defense of lack of jurisdiction.


3. Note issues of Millenium, Burnham, Carnival 


Policy: Issue of power of the court as drawn from state:



a. court’s power as coextensive with the power of the sovereign under which it operates.



b. But how do we answer to ultimate sovereign when we have regular dealings with multiple sovereigns?



c. And with expansion of the market, how to deal with inability to think of states as regulators of citizens.



d. Issacharoff: at the end of the day, you have to be liable where your product ends up.


Cases: 


--Pennoyer v. Neff: Personal jurisdiction where: 1. Domiciliary of state; 2. In state service; 3. Consent



Policy: Nobody will consent, in state service is of limited utility, and domiciliary issue is complicated by corporations, and a mobile population.


--Fraudulent Inducement into Forum: service invalidated where π lured Δ into jurisdiciton with falsehoods.


--Hess v. Pawloski: PA Δ impliedly consented to in state service when he drove through Massachusetts – policy justification of protection from inherently dangerous cars is overwhelming.



Policy: Shoehorns into Pennoyer using legal fiction that you impliedly consent that registrar will be your agent – still need to be served, just not in state.


--Jurisdiction over Corporate Defendants – no physical presence issue

--International Shoe Co. v. Washington Washington has PJ over ISC where ISC had minimum contacts, and where PJ comports with fair play and substantial justice (inconvenience to Δ, what was activity?, volume of contacts). (Maybe this confuses sufficient and necessary)


Policy: paradox before ISC: sovereignty supposed to protect integrity of state power now compromises state’s ability to perform function of protecting its citizens because of mobility. But extension diminishes the sovereignty of another state. ISC recognizes state authority that extends beyond its territory: but robust sovereignty encroaches on exclusive sovereignty. Based in constitutional due process.



Note: Pennoyer still valid, but presumably subsumed: when P satisfied, ISC satisfied (see Burnham later).


--McGee v. International Life Ins. Co.: CA has PJ over TX Insurance Co. with one policy in state because of nationalization of commerce and ease of commute. (entry of judgment of ct without jurisdiction would be a nullity)



Policy: High water mark of PJ: Justice Black was wrong that FPSJ was invitation to restrict jurisdiction. Pressure to expand through long arm statute and through case law, but we got into question to protect Neff from having to account for himself where he shouldn’t, and to provide Washington ability to enforce judgments.


--World Wide Volkswagen Corp. v. Woodson: No PJ where WWVW didn’t purposefully avail itself of the benefits of Oklahoma – must receive direct benefits from forum – a necessary though not sufficient requirement.



Policy issues: 3 problems of collapsing FPSJ into purposeful availment: 1. π irrelevant, 2. State’s rights, 3. Interstate comparison


--Calder v. Jones: PJ where Δ magazine (FL) received direct economic benefits of forum state (CA).



Policy issue: π irrelevant.


--Keeton v. Hustler: PJ where Δ’s magazine directed commercial activity at the forum state (New Hampshire).




Policy issue: π irrelevant


--Harry Reems, Deep Throat Case: TN has jurisdiction over porn star, who purposefully availed himself.




Policy issue: an assault on state’s rights. 


--Burger King Corp. v. Rudzewicz: Commercial activity targeted at forum state is sufficient to find PJ (Brennan). This was found under WWVW. Emphasis on Burden of defendant.


Policy issue: doesn’t ask if Mich or FL is better forum.



Injustice: When jurisdiction is unclear, has a predictable impact: hurts small players, favors big players. 

--Asahi Metal Industry Co. v. Superior Court: CA has no PJ over Asahi:





Minimum Contacts:






Quasi-Majority(Brennan+Stevens): Placing good in stream of commerce is sufficient for MC






Minority(O’Connor): Requires act purposefully directed at forum state (SoC foreseeability): 1. specific marketing, 2. advertising in forum, 3. contacts/service/distributor, 4. specific design





FPSJ:
        a. Burden on Δ: Asahi would have to come from Asia






      

b. State interest: low b/c a K claim between Asian cos








c. π’s interest in forum: π could sue in Asia








d. Interstate comparison: balance π’s interest against Δ’s 




Notes: Less clear if Zurcher hadn’t settled out, so depends on constellation of parties.





--Subpart manufacturer can avoid liability by engaging indemnification rights the next level up





--Real sovereign of Asahi is the market. So liable where product ends up, balanced against the costs.


--Millennium Enterprises, Inc. v. Millennium Music, L.P.: No minimum contacts where web site wasn’t purposefully directed at Oregon and no deliberate action towards Oregon, although web site isn’t passive. Purposeful availment.



Zippo test: with interactive (as opposed to passive) web site, consider:





1. level of interactivity





2. commercial nature of information.




Millennium refines: need deliberate action within forum state (transactions with residents) or conduct purposefully directed




Policy: attraction of internet is low transaction costs allow small players to compete, but liability comes along. More problematic, even, with foreign companies. 


A. Personal Service



--Shaffer v. Heitner: Court handles Quasi in Rem case through ISC test, because everyone owns stock in DE, and to allow QiR jurisdiction would mean anyone could get sued there. And they SAY they will handle all jurisdiction questions through ISC: substitute for QiR, IR, and Pennoyer.



--Burnham v. Superior Court: CA has PJ over NJ Δ who was served in state when he came to visit kids because:





Scalia(3): Pennoyer’s in-state-service still applies, in spite of Shaffer.





Brennan(4): Under ISC and Asahi, MC and FPSJ satisfied (benefited from CA’s roads and medical services, etc…)





Stevens(1): an easy case.




Policy: Removes measure of protection from mobile population in circumstances where you can’t contract, especially since court would have said there was jurisdiction had Burnham been served in Kansas.





     Question remains as to whether Pennoyer still valid, or whether all handled under minimum contacts.


B. General Jurisdiction



--Helicopteros Nacionales de Colobiz, S.A. v. Hall: No general jurisdiction because no systematic and continuous contacts with forum (TX) (no place of business, purchases helicopters, sent people to train, drew checks from TX bank.)




Policy: Restrictive concept because only defines negatives, and don’t know if it’s subject to ISC standard.


C. Consent to Jurisdiction



--Carnival Cruise Lines, Inc. v. Shute: K valid allowing WA couple taking cruise from CA to be sued in FL because of Blackmun’s lawyer economics: no confusion where to file, saves judicial resources, people benefit from reduced fares.



Policy: Large enough entities can protect themselves, where BK’s franchisees would revolt.






--ISC tried to allow states to protect citizens, but FL has no interest here.

XI. Supplemental Jurisdiction


“Pendent Jurisdiction”: Federal courts can decide separate state law claims because of relation to federal law claims. (economical)



--United Mine Workers of America v. Gibbs: Federal court has jurisdiction over transactionally related state law claims.




Policy: we want πs with substantial federal claim to obtain benefits of federal forum without sacrificing economies of scale: hence pendent jurisdiction. Err on side of finding fed jur. Note: reason to doubt legitimacy: federal courts creating own grant of power




Five part test: 1. One const. case (same transaction or occurrence), 2. Fed Claim substantive, 3. Common nucleus of operative fact (look to evidence, parties, common issues), 4. State law claim does not predominate, 5. Discretion.


“Ancillary Jurisdiction”: Δ can assert claims either against π or against third parties, over which the federal court did not have original jurisdiciton but which are related to the claims over which the court has original jurisdiction (fairness to people in court against their will)



--Owen Equipment & Erection Co. v. Kroger: No ancillary jurisdiction because that’s only for claims derivative of those claims that are properly in federal court.




Policy: expansive pendant because don’t want disincentive from coming into fed forum. Restricted ancillary because need to incentive π to bring in st. Ct, because it’s a state law claim. We allow fed ct for diversity, but narrow, so Kroger chooses to leave behind other non-diverse claims.


“Supplemental Jurisdiction Statute 28 USC § 1367”




(a): basically the Gibbs test: one const. case, jur properly in fed ct, ct now should have jur over all else.




(b): except in diversity cases: no supp jur over people made parties under rules (Owen).




(c): discretion for (4) compelling reasons.




--So the Gibbs test, with carve out for diversity cases:




--SJS controversies: In A(NY) v. B(NJ) v. C(NJ) no SuppJur over C, because an original party, and poor draftsmanship.



--Zahn: a class action , all plaintiffs must be diverse from defendants. No SMJ where some parties have less and some have more than amount in question. Some court say (b) doesn’t apply to Rule 23, so Congress overruled Zahn by implication. Not exactly though.

XII. Subject Matter Jurisdiction


A. Diversity of Citizenship



§ 1332: Diversity Jurisdiction: Federal district courts have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between (1) citizens of different States; (2) citizens of a State and citizens or subjects of a foreign state; (3) citizens of different States and in which citizens or subject of a foreign state are additional parties; and (4) a foreign state as plaintiff and citizens of a State or of different States.





Note: For amount in controversy requirement, use ex ante amount pled rule because otherwise Δ could never win case (value = 0).




Note: Domicile = last residence with intent to stay. (Mas).





Note: Alien is now deemed citizen of state in which domiciled.





Note: Corporation is citizen of any state by which it has been incorporated and of the State where it has its principal place of business.




--Mas v. Perry: Federal Court has diversity jurisdiction over claim because amount pled is over $10,000 and there’s complete diversity.





Policy: Bad outcome: this is a tort case: has no business in fed ct, no risk of local prejudice. Effect of definition: can’t establish life in community when no intent to stay.


B. Federal Question



§ 1331: cases must arise under constitution or some other aspect of federal law.




--Louisville & Nashville R.R. v. Mottley: Well pleaded complaint rule: no FQJ because P did state that cause of action is based on federal question. Anticipation of defense isn’t enough.





Policy: prevent federalization of common law (here, contracts).




--Merrell Dow Pharmaceuticals, Inc. v. Thompson: No FQJ where complaint doesn’t arise under federal law (Holmes), no implied right of action, and no federal ingredient.





Holmes test: suit arises under the law that creates the cause of action





Implied Right of Action: (congress forgot)





1. π’s beneficiaries of statute’s protections? (w/in zone of contemplation?)






2. Any legislative indication of desire to create private remedy? (look at other provisions passed in tandem?)






3. Further congressional purpose (or undermine)






4. An area not traditionally relegated to private law






Note: neither party seeks this.





Federal Ingredient Test: (only where π is rights bearer for congressional scheme because otherwise too broad)






1. Sufficiently substantial (looks like implied CoA test – Congress intended trial in fed ct.)






2. reasonable chance of success






3. statutory or constitutional construction questions






4. Federal interest in uniformity – field clearing: sufficient basis for believing congressional purpose would be advanced.






Note: Δ wants to use this to distinguish from Mottley: π’s is not anticipating defense, π’s claim IS that a federal law was violated.





Policy: two objectives in conflict: risk of Balkanizing federal law versus risks/benefits of federalizing common law (uniformity). We err on side of not federalizing common law – a soft preference for state courts.

XIII. State and Federal Law (Erie Doctrine)

Hanna Standard:

FRCP on point? ( Yes (conflict? (Yes(within REA?(Yes(Use fed rule





     



             (No(Rare(see Burlington)










        (Warren: doesn’t exist









                       (Harlan: ex ante/post







        (No(use fed rule


                           (No(Twin aims: Harlan test(ex ante (different incentive for ordering lives)(sub state law







                          (ex post (mechanism to enforce)(procedural federal law







(Twin Aims = forum shopping and inequitable administration of laws)



Policy: The perceived wrong is the inability of people to organize their day to day lives in a meaningful way, so look to whether federal practice creates different incentive for how people order their lives, which would be substantive, or whether it just creates mechanism to enforce, which is procedural.



Future: Fewer diversity cases, Erie less important. But watch area of mass torts and class actions. See Rhone Poulenc and Posner’s concern about Esperanto jury instruction: a different law applied in federal court than would apply back home.



Note: look out for Gasperini, which might show swing back to York – “outcome affective.” Calls Hanna into question. Doesn’t touch “yes” prong though.


--Swift v. Tyson: RDA “laws” applies to legislative enactments, not judicial decisions, so federal courts can apply own common law.




Policy: A central role of federal courts should be for creation of a national entity, a system of uniform recognizable common law, which was necessary for creation of American republic, so states wouldn’t have to look to English law.




Problem: same conduct could produce different outcomes, as in Black and White Taxi v. Brown and Yellow Taxi and people don’t what level of conduct to insure against.


--Erie Railroad v. Tompkins: PA’s trespasser rule applied because Federal courts must apply state substantive law (RDA) although they’re free to apply own procedural rules (REA). Swift overruled because uniformity didn’t occur, there’d been strategic misuse, it was unconstitutional, and there was new scholarship.




Policy: rejects idea of a transcendental body of law: RDA governs substantive law and REA governs procedure. Maybe animated by fact that to enunciate general federal common law looks like expansive use of judicial power, against regulatory power. This court likes legislation. Federal courts are the enemy.


--Guaranty Trust Co. v. York: Statute of limitations is substantive because it is “outcome determinative,” so state law applies.




Policy: This basically denies federal courts to develop own procedure, because in any case where it makes a difference, it will determine outcome.


--Byrd: Move to Warren court, concern over Lochner era drops out, court uncomfortable with idea that everything under REA is unconstitutional or unlawful in derogation of the power of the RDA.


--Hanna v. Plumer: Federal service rule applies because it doesn’t alter ex ante behavior. (although Issacharoff thinks it might affect someone’s decision to become an executor)

