Personal Jurisdiction

1. Whether there is a statutory basis (long-arm statute) authorizing the court to assert power in this context?

a. States – distinguish Specific-Act Statutes and Constitutional Max Statutes (state can authorize full power consistent with the constitution – a floating ceiling)

i. Could question significance of const-max statute that evinces no state interest (Hanson)
ii. Possible that statute authorizes jurisdiction that exceeds due process limits (Ds argument)

b. Federal long-arm statutes

i. 4k(1)(A) – default – applies in diversity and fed question cases

1. Allows fed court to piggyback on long-arm statute of state where district court sits

2. Bound by 14th Amendment – look only to state wide contacts

ii. 4k(1)(D) – federal long-arm statute authorized by a US statute 

1. Bound by 5th Amendment – can look at nationwide contacts

iii. 4k(2) – where a corp. would be subject to jurisdiction in no one state

1. Only applies to foreign corps (US corp must be incorporated in a state)

2. Allowed to aggregate nationwide contacts under 5th Amendment

2. Whether court’s assertion of jurisdiction is consistent with constitutional Due Process (14th Amendment)

a. Traditional bases – consent, presence, domicile, property

i. Does ‘implied consent’ of Hess still survive

1. No, not after Int. Shoe
2. Can make argument on both sides under Shaffer
ii. Transient jurisdiction is permissible Burnham (using traditional rule of Pennoyer)

1. Even if D is just passing through for reasons unrelated to litigation

3. General Jurisdiction – Jurisdiction over claims unrelated to the Ds contacts in the forum (usually corps)

a. Justification – Ds activities in state are so substantial and continuous that he would be subject to suit there on any claim and would suffer no inconvenience

i. Convenience for P, Fairness b/c it may be only forum available, Sovereign Interest

b. Gator Contacts must be “substantial” or “continuous and systematic” 

c. Perkins – uses totality of contacts (related and unrelated) and looks at them cumulatively

i. Ds contacts should be enough to approximate physical presence

ii. Jurisdiction of Necessity – only possible choice – questionable rationale in future

d. Helicopteros – questions what’s left of general jurisdiction

i. Applies Perkins narrowly, looks at contacts one by one w/out connecting dots

ii. No jurisdiction even though contacts were sufficiently continuous and systematic

1. RULE: Gen jurisdiction only available when contacts arise out of CoA

iii. Brennan Dissent: proposed continuum – tell a story between P, D, and the state

1. New sense of “related” – contacts that are part of the story you would tell (even if not related to the cause of action) should be included

a. example – bank account in forum – can be characterized both ways

2. Criticism – basically eliminates any distinction b/t specific and gen juris

e. Reasonableness inquiry – has never been addressed by the Court

i. Carnival – jurisdiction is predicated on implied consent

1. BUT is this reasonable / constitutional 

ii. Important to hesitate when finding general jurisdiction – consequences are severe for D

4. Specific Jurisdiction – Jurisdiction over claims arising out of Ds contacts with the forum

a. Minimum Contacts Int. Shoe – TEST: when is it fair to ask D to litigate an action in a state in which he’s not present – when D has deliberately chosen to take advantage of benefits of state

i. McGee – Least amount of contacts Supreme Court has ever allowed 

1. State regulatory interest (CA’s statute) was driving motivation 

2. Single act may be OK due to “quality and nature” of it 
ii. Hanson – has D purposefully availed itself of laws of the forum (doctrine of reciprocity)? 

1. BUT, Ps unilateral action not enough (i.e. P mailing payments)

a. Minimum contacts connected with self-motivated activity
iii. Worldwide – whether D has affiliating circumstances with the forum such that it can reasonably anticipate being hailed into the forum
1. Mere foreseeability of product being in forum not enough

a. Unreasonable because such foreseeability subjects D to suit in every state 

2. Looking for specific markers (i.e. in-state sales/services, state-directed marketing)

a. Test: if D deliberately marketed or sought benefit from the forum
iv. Kulko – suggests the affiliating circumstances have to be commercial

1. Merely causing an effect without purposeful availment is insufficient

v. Asahi plurality – discusses party at the beginning of the stream of commerce

1. First case to use convenience before minimum contacts 

2. Plurality test: Has D adapted its product to state to prove purposeful availment

3. Concurrences: Foreseeability and benefit from in-state sales may be enough if inconvenience wasn’t such a large factor (economic reality)

4. Brennan Dissent (continuum): whether D knows product will be sold in the forum 
b. Reasonableness Inquiry Worldwide / Asahi – ONLY comes into play after purposeful availment has been established EXCEPT in Asahi (which may be limited to foreign Ds?)

1. Burden on D

2. Forum State’s interest in adjudicating the dispute

3. Ps interest in obtaining convenient and effective relief

4. Interest in efficient resolution of the controversy

5. Shared interests in furthering fundamental substantive social policies

ii. McGee – state interest is strong, driving motivation – movement away from territoriality

1. Question extent of state’s interest in enforcing its own substantive law or policy 
iii. Keeton – questions the state interest independent of Ds contacts

iv. Asahi – state interest is seen as weak 

1. BUT we can fight this characterization

5. Property based jurisdiction – recovery is always limited to value of the property within the jurisdiction

a. Shaffer – instructs that all assertions of power are subject to minimum contacts test 

i. Doesn’t affect QIR(1) or In Rem much because land will be the sufficient contact

b. Classic In Rem – jurisdiction over a thing – property claims against the world

i. Questions concerning ownership and control over property located with the forum

c. QIR(1) – property claims between two parties

d. QIR(2) – claim against a D possessing property within the forum

i. Property is not related to the CoA, simply a proxy for getting jurisdiction over D

ii. Property must be attached at the beginning of the suit

iii. Harris – allows the attachment of intangible property (a debt)

6. Virtual Commerce – how to adapt rules rooted in territoriality to electronic transactions

a. Zippo adapts existing doctrine, sliding scale to determine what contacts count and how much

i. Passive (insufficient) / Interactive / Active (equivalent of a virtual store, of presence)

b. Other possibility to jettison all personal jurisdiction and make it a self-regulating community 

7. Whether service of process was proper

8. Raising Jurisdictional Objections

a. Direct Attack (Motion for Dismissal – Rule 12(b)(2) OR defend on the merits)

b. Collateral attack (default and challenge in another court)

c. Special Appearance

d. Limited Appearance

Erie Outline

Choice of law used when fed court hears state law claim by way of diversity jurisdiction
1. Two things to always keep in mind throughout the analysis

a. Erie Twin Aims 

i. Forum Shopping / Equal Protection  

1. Black & White Taxicab – corp. reincorporated to benefit from fed rule

a. Discriminative – those who know to manipulate have advantage

ii. Equitable administration of law / Uniformity in law

1. Cases that would have been within state domain became federalized

a. Unfair – D shouldn’t be subject tow 2 types of law in home state
b. What feature of the fed system has to renounced in order to apply the state rule

i. Balancing test between fed and state interests 

ii. ANY fed provision (whether made by the framers, Congress, Supreme Court, or just a fed judicial practice) if VALID will prevail over state rule

1. Even if there is a formal state statute / rule, fed law is still the “supreme law”

2. Is there a FRCP or a Fed Statute covering the dispute? If yes, governed by Hanna
a. Is there a fed statute covering the dispute (28 USC) in collision with a state statute / rule?

i. Ricoh – whether fed rule is sufficiently broad to cover dispute

1. If it’s “arguably procedural” and on point then apply it

2. Assimilates the USC into the Hanna analysis

a. Congress is given power to enact 28 USC under Art I section 8 “necessary and proper” clause

b. Is the FRCP and the State Rule in direct collision – (TEST: would applying the state rule demonstrably impair the operation of the fed provision) – and was the rule validly enacted?
i. Walker – test of whether the fed rule covers the dispute

1. Use a narrowing construction to eliminate the collision – LINK TO ERIE 
ii. Hanna – needs a direct clash – state law must thwart a purpose of the fed rule

1. If so, determine whether rule was validly enacted under Rules Enabling Act 2072 (enacted by Congress under the authority of the constitution)
a. A – Does the rule really regulate procedure per Sibbach
i. Does it refer to what goes on inside the courtroom

ii. Almost impossible to find FRCP that isn’t procedural, would need to find that the advisory committee, Court and Congress all erred

b. B – Whether the rule abridges, enlarges, or modifies any substantive right

i. Was there any nonprocedural reason the statute was enacted

ii. If so, it impedes on state rights LINK TO ERIE
iii. Burlington – whether the two are at all directed at the same purpose
1. More relaxed standard, reads statute broadly and usually finds a collision
c. When no direct collision with a fed rule, infer a fed common law and move on to Erie analysis

3. State substantive rules can’t be impeded on and the Erie analysis
a. York Outcome Determinative Test – outcome in fed and state court can’t be different

i. Policy argument for Uniformity, even broader than Erie
1. Looks specifically to see if Twin Goals would be compromised

b. Harlan concurrence in Hanna and the Primary Behavior Test

i. Whether the rule affects the primary behavior of people in ordinary lives, outside of court

ii. Was there any “nonprocedural” reason the statute was enacted

iii. Ask who has the legitimacy, interest, authority to write the norm

c. Byrd Balancing Test – TEST for substantive is whether the state rule is “bound up with the definition of the rights and obligations of the parties”
i. Are there countervailing fed interests arising from fed court’s status as an independent judicial system – Balanced against the Twin Goals

ii. If fed law is so broad that fed interest is unclear, then likely state interest wins 

4. Gasperini – in its own category where fed and state rule can both be applied

a. Fed rule must look like a judge made rule

i. Likely involving 7th Amendment, but MUST be constitutionally grounded

ii. Likely involving allocation of authority b/t judge and jury or district and appeals 

iii. Likely to involve a rule involving substantive and procedural elements
b. Use the state substantive rule and keep the fed interest

Discovery 

1. What info must parties exchange and why?

a. Rule 26a – mandatory disclosure, lists off everything (i.e. witness info, insurance info)

i. New Standard of relevance – Does it relate to a claim or defense of disclosing party?

1. Clearly trying to put an end to fishing expeditions

2. BUT some courts use old standard – anything related to the subject matter of the action
3. P with info relevant to D’s defense doesn’t have to be disclosed

a. No duty to do the other lawyer’s work

4. Determine what each side must prove to win = what must be disclosed

ii. Expert witnesses – at appropriate time, parties must disclose expert witnesses

iii. Comas – bring up when discussing scope of mandatory disclosure 

1. Gives a broader relevance standard 

2. Rule 37 discovery sanctions (court considers awarding) 

b. Rule 26b – what you can request after discovery

i. Broader, can ask for info relevant to claims or defenses on either side
2. What would parties like to discover from one another?

a. 5 different discovery devices – look exactly to class notes 

i. Depositions (Rule 30) Oral questions given under oath to a party OR a non-party

1. Takes place anywhere, private stenographer, attorneys ask the questions

2. New rule limits depositions to one day (7 hours) but can be extended

3. Objections – on the record for appeal BUT witness can still answer 

ii. Interrogatories (Rule 33) Written questions answered under oath only to a party

1. Good for technical info, needed from a lawyer not the client 

2. Cheaper (smaller P wanting to keep cost down)

3. Limited number of interrogatories that you can use, must be strategic

4. Not binding at trial

iii. Production (Rule 34) – docs, tangible things, party or non-party

iv. Physical / Mental exams (Rule 35)

v. Request for Admission (Rule 36) – If not denied, can be treated as denial at trial

1. Can escape answering only by amending what you’ve already admitted

2. Strategically helpful in making clear what you have to discover

a. If you can get an admission upfront, no need to waste time

3. Make all papers are consistent for the end trial record

b. Sanctions – available if party refuses to comply with discovery

i. Mandatory disclosure – must comply with your duty even if opponent does not 

1. Rule 37(a)(2) if opposing side refuses to comply, seek order to compel 

2. If he still refuses, he can be held in contempt

ii. Court can just order sanctions without any motions from a party

c. Order of discovery – a conference where parties meet and discuss the plan for litigation, then initial disclosures, then discovery begins

i. 5 things can be done in any order

3. General strategies / considerations to think of

a. Small Ps who have to save money

i. Likely to use interrogatories more

ii. Use request for admissions first to save time and money

iii. Large Ds may try to exhaust smaller Ps with depositions 

b. Discovery Goals

i. Serves to marshal and preserve evidence that would otherwise be lost

ii. Helps facilitate summary judgment, winnows out claims with no factual dispute 

iii. Helps facilitate settlement, make a more rational assessment of claim’s worth

4. 28 USC 1782 – When foreign litigant, litigating outside US asks US court to assist in discovery

a. Rule 26c – balancing test that district court must follow in deciding on protective orders

b. Intel – Supreme Court RULE on who can use 1782 and under what circumstances:

i. Broadens scope of 1782

1. Individual complainant can use it

2. Directorate is viewed as a tribunal

ii. District Ct has authority to entertain it, and District must decide whether to grant 

iii. Scalia Concurrence – 1782  is crystal clear, decide the case on face of the statute

iv. Brier Dissent – Practical approach to 1782

1. Discovery is expensive – every  request is a demand on public resources 

2. Rule: District Court should not assist a non-tribunal in the discovery of materials that wouldn’t otherwise be available

Pleading 

1. State the elements of the claim, get that from the language of the statute

2. Decide who has the burden of pleading each of these elements (only 2-3 sentences for each)

a. Negative / positive – should only have to plead a positive

b. Essentiality – if it’s an essential element of the claim, P should have to plead

c. Probability – if it’s more often that one thing is the case, the person who wants to prove something different should have to plead

d. Access to info – whoever has better access

e. Public Policy – policy concerns why we should go to one party

f. Distinction between Enacting Clause and Exception clause

i. P has burden of everything in Enacting (i.e. a person who is not herself negligent) 

ii. D has burden of an Exception now within the Enacting clause 

g. Rule 8c – gives specific categories always allocated to D

h. If 2 parts of the claim logically go together, you can discuss them together

3. Determine if P did her job in what she must plead, meeting the legal standard of a 12b6 motion

a. Legal standard = motion should only be granted if it appears to a legal certainty that P can prove no set of facts in support of her claim that would entitle her to relief Garcia
i. Rule 8f – pleading should be construed broadly – look up the language
ii. Case – court can read it broadly to infer facts, court can figure out the legal theory for themselves – not a difficult standard

1. BUT that’s an open question

iii. Digourdi – General rule: Don’t make the rules of entry too complicated, since civil system doesn’t provide counsel

b. If something is factually insufficient, that can be fixed by: 

i. Judge granting a 12e 

ii. But the 12e must specifically say how the complaint is insufficient

iii. Judge conditionally dismissing – Rule 15a

c. BUT if legally insufficient, it must be dismissed

Rule 7 – pre-trial exchange

· The complaint

· The answer – an absolute right and obligation

· The reply – the right is dependent on the context

Pleadings set forth facts / Motions challenge legal/factual sufficiency of Ps claim

Rule 8 – governs the complaint

· 8a – pleading shall contain a short and plain statement of the grounds on which…

· Focus on 8a2 and 8b (the defense corollary) about being entitled to relief

· RULE of complaints: MUST provide sufficient facts to conform to a legal theory, but it doesn’t have to state that legal theory

· Complaint DOESN’T have to set out substantive rule of law

· US Supreme Court interprets it in a fairly generous way

· RULE: A complaint shouldn’t be dismissed for failure to state a claim unless it appears beyond a doubt that P can prove no set of facts that would make the claim valid

· Digourdi – factually significant, and therefore survives a 12b6

· General rule: Don’t make the rules of entry too complicated, since civil system doesn’t provide counsel

· Case – ISSUE: whether court has an obligation to find a viable legal theory for P? 

· Still an open question

Rule 1: just and speedy – for overall policy argument

Preclusion

Claim preclusion

1. Two Rationales 

a. Judicial efficiency 

b. Preventing inconsistent judgments

2. 3 Requirements

a. Same claim

i. Rush – transactionally related standard, common nucleus of operative facts

1. Turns on the right to join claim, not whether claim was actually asserted

2. 2 grounds for departing from rule

a. Return to F1 and ask for a new judgment based on changed circumstances

b. 2 disease rule – allows claims for latent diseases (asbestos)

ii. Exceptions to claim preclusion – all turn on substantive law

1. Continuous activity, continuing acts before F1 judgment are new claim

2. Transaction interrupted but resumes later

a. Discrimination – if discrimination continues, no claim preclusion

3. Multiple statutes – if statute focuses on a particular injury, can be seen as separate claim, and not brought with other transactionally related claims 

b. Same parties / privity

i. Difference between res judicata and stare decisis

1. Res – final effect, binding on parties to the suit

2. Stare – more flexible

c. Valid, final judgment on the merits

i. Default judgment and failure to prosecute will be claim precluded

ii. SM jurisdiction – can’t default, must show up or you WILL be claim precluded

iii. If no personal jurisdiction, no valid judgment, no claim preclusion

iv. Bond payments – each year will be a separate claim / separate issue 

v. Appealable decisions – open question

3. P is not required to join her claims against multiple parties in F1

a. P is master of her lawsuit

4. P must request relief for all possibly anticipated injuries, even if those injuries are latent

a. Exception with steady, recurring activity, P doesn’t have to sue on behalf of all the possible periodical activities 

5. Subject Matter Jurisdiction Limitations

a. Both courts have full power jurisdiction to hear both state and fed claims 

i. Rule: if a court has authority to hear entire controversy, P can’t split her claims 

b. Both courts have full power jurisdiction to hear state and fed claims, but no diversity

i. Rule of Restatement: If P can request supplemental jurisdiction, P must 

c. State can’t hear fed claim, fed court can hear fed claim (1331) maybe state claim (1367) 

i. Need to know state’s rule of preclusion

d. State court can hear both state and fed law claim, but fed court cannot hear state claim

i. If P goes first to fed court, most say she’s not claim precluded in state court

6. Personal Jurisdiction Limitations

a. If F1 has general personal jurisdiction over D, so can decide any claim against that D

i. Rule: If F1 can adjudicate all claims over a D, P is barred from relitigating

b. If F1 has specific jurisdiction from a long arm statute

i. Rule: if P goes limited jurisdiction, must plead all transactionally related claims

1. This gives D the opportunity to waive objections to personal jurisdiction 

c. Classic in rem jurisdiction – property is subject of dispute, P and D contest ownership

i. Rule: an in rem judgment is binding only in respect to interests in the property

d. Quasi in rem (2) – property as proxy for personal jurisdiction, liability capped 

i. Rule: If the court can assert personal jurisdiction over all transactionally related claims, then P must assert all those claims

Issue Preclusion

1. Four Rationales

a. Judicial economy / efficiency

b. Preventing inconsistency

c. Fairness

d. Making sure mistakes from F1 aren’t magnified

2. Requirements

a. Same issue

i. Court will make a narrow construction of the issue, so as to avoid mistakes

b. Issue actually litigated 

i. Rule: litigation means that some evidence is submitted to a factfinder

ii. Look at pleadings, motions, trial record, jury instructions, evidence, witnesses

1. BUT record doesn’t always say what was litigated

iii. Default judgment – NOT grounds for issue preclusion

iv. Stipulations – 2 parties agree on an issue, no preclusive effect

v. Whether there’s a change in standard of proof between F1 and F2

1. Moving from higher to lower standard of proof, preclusion in F2

2. Lower to higher, generally you won’t be issue precluded 

vi. Agency hearing / court – ask if parties had a full and fair chance to litigate

c. Actually decided

i. General verdicts usually don’t say which issues were decided

d. Issue must be central to judgment – Russell 
i. Case with 2 possible defenses, and we’re not sure which claim D wins on

ii. Alternative holdings – whether either is “necessary” when each is sufficient

1. Restatement Rule: neither rule is entitled to preclusive effect

iii. Dicta is given less weight – because usually not appealable

e. Same parties or in privity

i. Pure rule of mutuality – only a party bound by a judgment can reek its benefits

1. Rule has been eroded due to economic concerns

ii. In order to determine privity – look to substantive law

1. Husband and wife not in privity

2. Named and unnamed Ps in a class action are in privity

iii. Co-parties 

1. Traditional rule: need an adversarial relationship in F1 with a cross claim

a. BUT can argue adversarial relationship in fact (w/out the claim)

b. Some say that if they had opportunity to cross claim, then they should be issue precluded in F2, but no court follows this

Nonmutual issue preclusion
1. Bernhard and Traynor’s expansion of mutuality in DNMIP (A v. B and then A v. C)

a. RULE: Party against whom preclusion is alleged must be a party or in privity in F1 

i. Justification: Efficiency and Consistency of decisions

b. Doesn’t specifically limit it to defensive

2. Blonder Tongue same reasoning for DNMIP

a. BUT specifically says nonmutual is LIMITED to defensive

3. Parklane and the expansion of nonmutuality to offensive uses ONMIP (A v. B and then C v. B)

a. Used a lot more cautiously because there aren’t the same efficiency gains

b. Factors to look at in ONMIP – BE SURE party had full and fair opportunity to litigate

i. D wasn’t able to choose forum in F1 – was it unduly inconvenient?

ii. Ps motivations – is it “wait and see” behavior?  

1. We’d rather encourage efficiency in class actions

iii. Foreseeability – whether it was foreseeable to D the issue would come up again

1. Did D have incentive to litigate fully in F1

iv. Were the procedural rules of F1 more restrictive

v. Consistency – one or more inconsistent judgments may suggest unfairness

General rules of thumb 

1. Look to preclusive effects in F1 to determine if it’s issue or claim precluded in F2

a. Erie – fed court has to apply the state rule, because its considered substantive law

i. BUT there may be some exceptions, if fed interests play a strong role

b. Between states – must respect state sovereignty 

i. BUT states may be a little more relaxed

2. Nature of the tribunal making the decision

a. Rule: NO res judicata in crim and civil courts BUT there can be collateral estoppel

i. BUT no preclusive effect to guilty plea because no evidence submitted at trial

b. If one of the for a is a non Article III tribunal – NO Bright Line Rule – discretionary 

i. Ask whether there was a full and fair opportunity to actually litigate the issue

Summary Judgment Outline

Rule 56 

· A – P can move for sum judgment with or without affidavits
· B – D can move for sum judgment with or without affidavits
· C – If there’s no genuine issue as to any specific material fact, then the moving party is entitled to sum judgment as a matter of law

· Only has to prove it for one particular fact, not every material fact

· Specific material fact = issue which the nonmoving party must establish in order to prevail on its claim or defense

· All facts needed to establish Ps cause of action are material

· E – affidavits must be made on personal knowledge, and contain facts admissible at trial
· F – nonmoving party can ask for more time to respond
· Court can either give more time OR dismiss the motion for sum judgment

1. Lay out claim and determine the material facts P must use to prove her cause of action 

a. These will all be P’s burden

2. Adickes standard

a. D must foreclose all possibilities that P could prove a material element of her complaint

b. A very difficult standard to meet – enormously difficult to ever dismiss on sum judgment

3. Celotex – Rehnquist  

a. Movant’s burden – must inform the court of the basis of motion by going through the record and identifying the absence of evidence to support a material fact

i. Sufficient to just say “Prove It”
ii. BUT if record is filled w/ evidence, can’t just say record is lacking, must identify where

4. Celotex – White 

a. Movant’s burden – must show that witness’ possible testimony raises no issue of material fact

i. Must depose witness in order to state there’s no evidence

5. Celotex – Brennan 

a. Movant’s burden – two possible ways 

i. Affirmative showing, (i.e.deposition) w/ evidence disproving material element of claim

ii. OR affirmatively demonstrate the insufficiency of P’s evidence

1. May involve deposing non-movant’s witness

2. If  no evidence, must go thru discovery record and show why each item fails

6. Movant’s 3 options on making a motion:

a. A prove it motion – not allowed by White / Brennan

b. Try to negate a material element of the complaint

i. White / Brennan – D’s responsibility to follow up on discovery leads

c. Show that P can’t prove a material element at trial due to lack of evidence

i. In Celotex, D doesn’t have to show P wasn’t exposed, just that P hasn’t developed evidence that shows exposure

ii. White / Brennan – D’s responsibility to follow up on discovery leads

7. If movant has met his burden, nonmovant can respond in one of three ways

a. Show that movant didn’t make an adequate showing / overlooked evidence in discovery record

i. Rehnquist would not support this due to a “Prove It” motion being ok in the first place

ii. White / Brennan think it’s OK

b. Produce more evidence – either in Rule 56 form or not

i. Rehnquist – so long as the info can be reduced in the future to an admissible form, non movant can rely on materials non-admissible in form

1. Make sure  info comes from people with personal knowledge, hearsay not ok

c. Ask for more time under Rule 56

