A. DUE PROCESS

a. FQ: How much process is due?

i. WHITE: HIGH risk/cost of error = HIGH PROCESS DUE
ii. A low risk/cost of error does NOT justify costly/inefficient Due Process

b. Historical/Foundational Background

i. Goal: Justice system that is equitable and efficient
ii. Courts initially tried using a checklist of DP Elements
1. Notice

2. Hearing (both parties present)

3. Neutral judge/arbiter

4. Timeliness (prompt hearing)

5. Right to counsel

iii. BUT – there were exceptions to the rule…

1. Necessary for public interest (tainted meat or bank failure)

a. Time is of the essence! Lengthy DP would compromise public welfare

2. Necessary for prompt action (seizing a yacht full of drugs)

a. Giving notice here would allow drug owners to hide drugs before seizure, defeating the purpose

3. Monopoly of force

iv. Justice WHITE (Fuentes Dissent): List of exceptions is incoherent, and inconsistent… cannot use this framework to predict other cases

1. High DP is “not worth the candle” when risk of error is low (like in Fuentes)

c. Current Framework – Mathews Test
i. Balancing test – NOT checklist subject to exceptions

ii. PRIVATE INTEREST (Defendant – being subject to state action)

1. What is HIGH Private Int (form highest to lowest)?

a. Life

i. Ex: Death penalty

b. Liberty

i. Ex: Going to jail?

c. Actual deprivation of property

i. Ex: Fuentes losing stove, Goldberg losing welfare, Mitchell losing fridge

d. Non-actual deprivation of property

i. Ex: Di-Chem frozen bank account, Doehr attachment of house

ii. NOTE: Frozen bank account can move up to actual deprivation – it can cause a company to shut down, or a person to be unable to buy things day-to-day, etc

iii. GOV’T INTEREST
1. What is HIGH Gov’t Int (from highest to lowest)?

a. State acting for public welfare

i. Physical welfare (ex: tainted meat)

ii. Property welfare (ex: bank foreclosure)

iii. Gov’t $ or efficiency (ex: Goldberg welfare)

1. On behalf of public taxpayers?

b. State acting on behalf of private party with prior stake in property

i. Ex: Fuentes’s stove, Mitchell’s fridge

c. State acting on behalf of private party with NO prior stake in property

i. Ex: Di-Chem $, Doehr house
iv. RISK OF ERROR (ROE)/VALUE OF ADDITIONAL SAFEGUARDS
1. Framework for Reducing ROE – Justice White’s Checklist
a. Specific allegations

b. Bond

i. Acts as a deterrent from parties bringing false claims

c. Judge (a REAL one!)

d. Post-deprivation remedies

i. Components:

ii. Prompt ex post hearing

iii. Attorney’s fees

1. Without British-style loser-pays system here, lawyers will never cases for just one-third $ of a fridge/stove!

iv. Damages for erroneous seizure

1. Separate from bond 

e. NOTE: This is NOT a checklist to run through rigidly – it is a general framework to evaluate ROE

2. Evaluating Value of Additional Safeguards
a. Cost/Benefit analysis

i. Does the cost of additional safeguards outweigh the benefit of reducing risk of error?
d. Relevant Cases – PRE-MATHEWS
i. Fuentes v. Shevin – FLORIDA STOVE CASE
1. SCOTUS 1972 – PRE-MATHEWS
2. Seizure of stove and stereo by creditor (Firestone Co) from debtor (Fuentes) in accordance with FL/PA statute

3. Only requirements for FL/PA statute:

a. 2x bond

b. “Conclusory statements” of right to property

4. Majority: FL/PA statute UNCONSTITUTIONAL

a. Does NOT meet requirements of functional DP

5. Dissent (J.White): this is FINE!

a. Risk of error is too LOW to justify requirement of DP components

i. 2x bond is effective deterrent in creditor/debtor relationships, no incentive for creditors to file false claims

b. High DP here is “not worth the candle”

6. This case does not give us a useful framework for applying to other cases

ii. Mitchell v. WT Grant – LOUISIANA FRIDGE CASE
1. SCOTUS 1974 – PRE-MATHEWS
2. Seizure of refrigerator by creditor from debtor, in accordance with LA law

3. Requirements for LA replevin statute:

a. Specific allegations (documentary evidence)

b. Bond

c. Judge

d. Prompt post-deprivation hearing process + attorney cost and damages for false claim

4. Majority (J. White): LA statute is CONSTITUTIONAL
a. Sufficient safeguards in place for risk of error, therefore constitutional

5. Basically, Majority here (White) is overturning Fuentes – because White wrote Dissent for Fuentes saying how even Fuentes’s safeguards were sufficient… a fortiori in Mitchell!

iii. North GA Finishing Co v. Di-Chem – GEORGIA FROZEN BANK ACCOUNT CASE
1. SCOTUS 1975 – PRE-MATHEWS
2. Froze bank account for alleged debt, in accordance with GA statute

3. Claimant had no prior interest in the actual money in account besides for alleged debt

4. Requirements for GA statute… NONE!
5. Clear incentives for parties to screw each other over

a. Much lower safeguard than Mitchell, Fuentes, where there were deterrents: bond, and c/d relationship

6. Majority (J. White): GA statute is UNCONSTITUTIONAL
a. NOTE: J. WHITE strikes this down – shows that he draws a line where sufficient safeguards do and do not exist
iv. Goldberg v. Kelly – NYC WELFARE CASE
1. SCOTUS 1970 – PRE-MATHEWS
2. Terminating welfare payments, in accordance with law

3. Applicable statute only requires: ex post hearing
4. Majority: UNCONSTITUTIONAL
a. Result of terminating welfare (many people’s only source of income) justifies higher DP

e. Relevant Cases – POST-MATHEWS
i. CT v. Doehr – CONN. BAR FIGHT HOUSE CASE
1. SCOTUS 1991 – POST-MATHEWS
2. Guy attaches Doehr’s house alleging Doehr hurt him in bar fight, in accordance with CT statute

3. Attachment: prevents homeowner from selling, borrowing against house… can still live inside, still owns it

4. CT statute requires only basic non-specific statement… basically NOTHING
5. Holding: UNCONSTIUTIONAL – Does NOT satisfy Mathews Test

6. See MATHEWS Table below
ii. Van Harken v. Chicago – PARKING TICKET CASE
1. 7th Circuit 1997 – POSNER (POST-MATHEWS)
2. Economic Approach to DP (what else!)

3. Law for hearing process for parking tickets is a joke…!

4. BUT – cost of error is SO LOW -  it is a parking ticket!

5. Holding: CONSTIUTIONAL
a. See MATHEWS Table below 
b. The low cost of parking tickets DOES NOT justify high cost DP

6. PN: This case shows some irony… LOW DP is justified when there is grave danger (public welfare) but also when it is extremely low danger (parking ticket)

7. PN: I call this “cost of error”… different from “risk of error”

a. Risk of error: Prob of error occurring

b. Cost of error: Given error occurred, what is the cost? 

iii. Hamdi v. Rumsfeld – POST-9/11 CASE – WA1
1. SCOTUS 2004 – POST-MATHEWS
2. Post-9/11 – Hamdi detained on charges of being an enemy combatant

3. NOT able to challenge allegation, not granted right to counsel, hearing, etc

4. Holding (O’Connor): UNCONSTIUTIONAL
a. Gov’t interest: VERY HIGH (preventing terrorism – public welfare)

b. Private interest: HIGH – liberty

c. Risk of error: TOO HIGH
i. Good example of HIGH VALUE of additional safeguards!
ii. Hamdi’s allegations were based on shaky hearsay affidavit from someone who never met him

d. Even though it is tough time for US, cannot abandon BASIC DP
i. Basic hearing (even with hearsay or whatever available) must be required, for example

e. Quote: “We must preserve our commitment at home to the principles for which we fight abroad.”
f. Summary – Cases as Data Points – Mathews Test
	Case
	Private Interest (D)
	Risk of error factors
	Gov’t Interest (P)
	Result

	Fuentes (FL/PA)
	Stove/stereo taken by creditor

Medium-high – actual dep of prop
	Only bond required – White: that is enough (with c/d relationship)

Majority: not enough 


	Medium: On behalf of creditor (private party) with previous int in prop; enforcing c/d relationships in general as policy matter
	Unconstitutional (White disagrees)

	Mitchell (LA)
	Fridge taken by creditor –Medium/high, actual dep of prop
	LOW ROE – almost all of JWC satisfied
	Medium: On behalf of creditor (private party) with prev int in prop: enforcing c/d relationships in general as policy matter
	Constitutional (J. White)

	Di-Chem (GA)
	Frozen bank account – Medium/high – non-actual dep of prop, but can paralyze a business
	HIGH ROE – no requirements from JWC…
	Low: on behalf of private party with no prior int in prop besides for alleged debt (not a c/d relationship like Fuentes/Mitchell)
	Unconstitutional



	Doehr (CT)
	Attachment of real estate/home (to secure $ for bar fight)– Low – non-actual dep of prop, can still live in house
	HIGH ROE – only “basic statement” required, no bond, etc
	Low: on behalf of priv party with no prior int in prop… 
	Unconstitutional

	Van Harken (Posner)
	Low – real prop BUT… its only a Parking ticket
	Low Risk/Cost of Error No incentive to give out parking tickets, cost of false parking ticket very low (therefore, value of additional safeguards very low)
	Medium… Saving taxpayer $, efficiency enforcing the law 
	Constitutional (the less that’s at stake, the less process that’s due) 

	Goldberg
	High - Welfare payments terminated
	High ROE - Ex post hearing only!
	Medium - Saving taxpayer $ paid to ineligible welfare candidates
	Unconstitutional




B. PLEADING
a. Fundamental Concepts
i. Decide cases equitably and efficiently (R1: “just, speedy, inexpensive”)
1. Chrysler case (SI Book): Use filters like MTD wisely, or else cost of appeal makes filters not worth it!
ii. Pleading standard is function of who has access to the information – is there asymmetry of info? Usually, YES…
1. P = access to harm/damage
2. D = access to liability
3. Low pleading standard, then move cases down the funnel and filter out frivolous ones as facts are discovered
4. Key term: cheapest cost provider (CCP)
iii. Cases should be decided on their merits
1. Strict rules make strategy > merits (formalized old English system)
2. Standards allow for courts to use discretion when necessary
iv. Twombly ruined everything
1. “Retired” Conley test for MTD and heightened standard
b. Relevant Rules
i. Rule 1: Overall purpose: equity & efficiency
1. “just speedy and inexpensive”
ii. Rule 3: Commencing an action: file a complaint with the court
iii. Rule 7: NO overly formalized pleading
1. Complaint/answer system
2. Need MOTION for court to take action
iv. Rule 8(a): Claim must contain “short and plain statement”
1. Notice Pleading – purpose: Put D on notice of nature of claim
2. Includes: (1) jdxn, (2) claim for relief, (3) relief sought
3. Conley Test: should NOT dismiss claim unless “no set facts” can be proven to which “entitle P to relief”
4. Twombly “retired” Conley – new test: “plausibility”
v. Rule 8(d)(2): Plead in the alternative (think McCormick drunk driving case)
vi. Rule 9(b): Heightened pleading standard than 8(a)…need particularity – just for cases of fraud
1. Tellabs (below) Test: “reasonable person would deem the inference of scienter cogent and at least as compelling as opposing inference”
2. Q: Why just for fraud?
3. A: Fraud = false statement made to P… in fraud, P has access to info of fraud, expected to know nature of claim
4. Claims of fraud (even fake ones) can ruin reputations
5. D’s state of mind can be alleged “generally”
a. This is because P does not have access to info inside of D’s brain… usually, only D does!
vii. PSLRA – Another heightened pleading standard just for securities fraud – 9(b) PLUS “intent” must be strong inference
1. See Tellabs below
2. Similar reasons to 9(b) for heightened pleading standard
a. Curb frivolous litigation (investors suing ex post every time stock drops)
b. Prevent extortionist “negative value” suits (D forced to settle because of possible harm)
viii. Rule 10 – each factual/legal claim should be in separate paragraphs
1. Makes D’s answer more specific to determine disupted/undisputed facts
2. Think Zielinski’s mistake
ix. Rule 12(b) – Defenses, Motion to Dismiss (MTD)
1. “The first gatekeeping mechanism”
2. 3 categories
a. Technical
i. Waived if not brought in answer, or R12 Motion
ii. Personal jurisdiction/improper venue
iii. Failure to provide service
b. Addressing P’s Claim
i. NOT waived if not brought early on
ii. Failure to state sufficient claim
iii. Failure to join required parties
c. Lack of Subject Matter Jurisdiction (SMJ)
i. Can be raised at any point
x. Rule 12(b)(6) – MTD for failure to state a sufficient claim
1. Conley: “P can prove no set of facts in support of his claim”
2. For 12(b)(6), we assume that facts are TRUE…
a. Basically: “EVEN IF the facts are all true, P still has no legal claim”
3. Chrysler (SI Book): 12(b)(6) should be used wisely, because cost of appeal process, etc will outweigh benefit of 12(b)(6) cost-saving filter
4. Twombly retired Conley rule: MTD can be used when claim not “plausible”
5. SI: Twombly blurred the separation between factual and legal determination
xi. Rule 12(e) – Motion for more definitive statement
1. SI Book: a possible method D can use to if 9(b) does not apply
a. BUT – not so effective, because R8 has low burden for definitiveness
xii. Rule 15 – Amend Complaint
1. This is allowed even to include another party
2. 15(c): this is allowed as long as the D is “functionally on notice” of claims within SoL (liberal standard)
3. Purpose – to decide cases on the merits
a. As new facts about case/parties develop, P should be allowed to amend complaint, as long as D can answer
c. Cases
i. U.S. v. Board of Harbor Commissioners – Oil in the Water Case (DE 1977)
1. Gov’t sued ~10 oil companies on the harbor for polluting the water with oil
a. Did NOT specify which Ds responsible, amount of oil, actions causing discharge
2. Court DENIES Ds’ 12(e) motion for more def statement
3. Q: How can gov’t sue 10 Ds, with no specificity? What’s too many? 8? 5,000? (“Sayyah Standard”)
4. A: Companies are the cheapest cost providers to the information of oil in the water
a. Have recordkeeping methods in place to see if oil is missing – not burdensome to produce info
b. Cost is very burdensome on gov’t to privately find out who spilled and who did not
ii. McCormick v. Kopmann – Drunk Driving Case (IL 1959)
1. Ms. McCormick (P) sues truck driver who hit him, AND bar who supplied him alcohol and let him drive (Dram Shop Act)… only one party can be guilty
2. Pleading in the alternative – alternative PARTIES
3. Questionable if Ds are really CCPs here (how can we find out what really happened? Not like Harbor Comm companies with record keeping)
a. Strategic move by P – pit Ds against each other and make them produce the info, NO COST to P
4. Ex: P could have had autopsy to find alc in his system
a. Court did not question to see if P could have obtained more info on her own before pleading alt
iii. Mitchell v. A&K – “Premises” Case (7th Cir 1978)
1. IL Law requires liability when P is on D’s “premises”
2. Mitchell’s lawyer claims that they were “off premises” – no legal claim … he could have said “constructive premises” and tried it out
3. Court granted 12(b)(6) MTD because no facts can be shown to entitle Mitchell
4. Note: 12(b)(6) is a “threshold” question – pre-screeing the legal question (does not engage the merits of the underlying dispute so much)
5. Strategic move by Mitchell’s lawyer here:
a. He brought the legal decision to the front of the litigation… screen his claim now instead of later, so he does not waste time
b. He is a contingency lawyer, and an appeal + loss regarding “constructive premise” would be the worst possible scenario
iv. Tellabs v. Makor Issues & Rights – Stock Fraud PSLRA Case (SCOTUS 2007)
1. Court, on R9(b): “reasonable person would deem inference of scienter cogent AND at least as compelling as any opposing inference”
2. R9(b): must plead with particularity, but malice/intent/knowledge may be alleged generally
3. PSLRA: heightened pleading standard for securities fraud
4. In this case, we had against Tellabs:
a. Pattern of statements made contrary to facts of stock movement (more than once or twice)
b. Private actions contrary to statements made (selling stock despite “confidence”, etc)
c. Confidential sources from within the company
d. SI describes Settlement Zone
e. P = prob of π winning, A = π’s award, C = cost of litigation to party, EV = exp value, EC = exp cost
f. EV(π) = (P x A) – C
g. EC(∆) = (P x A) + C
h. Settlement: when both parties are economically better off settling
i. Example: EV(π) = $70K; EC(∆) = $130K
i. π will take anything more than $70K, will go to trial for anything less than $70K (“indifference point”)
ii. ∆ will pay anything less than $130K, will go to trial if asked to pay more than $130K (“indifference point”)
iii. Settlement Zone = $70K (( $130K
j. Why do parties ever wish to go to trial?
k. Trial: parties disagree over P and A, different calculations
5. Priest/Klein: Steep bell curve for probability of winning in cases that go to trial
a. It is about 50% both ways in trial! (repeat players have slight advantage)
6. Frivolous lawsuit: when EV(π) is negative
a. π has negative value, but ∆ has MORE negative value… ∆ is stuck settling to avoid losing more
b. π is imposing cost on ∆ that is unrelated to dispute
7. In securities fraud cases, there is an EXTRA cost to the defendant – stock falling (and rep harm)
a. ∆’s cost higher ( larger settlement zone ( ∆ stuck having to settle for more money in stock fraud cases
v. Swierkiewicz v. Sorema NA – French/Polish Work Discrimination Case (SCOTUS 2002)
1. Court: 9(b) heightened pleading standard NOT extended to employment discrimination
a. Expressio unis: if it is not explicitly stated in the rule, it intentionally excluded (unless it says it is not all-inclusive, like Aff Def)
2. FQ: Who has access to the info? Swierkiewicz does not have employment file – the company does!
C. THE DEFENDANT’S ANSWER
a. Fundamental Concepts
i. Cases should be decided on their merits
1. FQ for Default Judgment: did party act to abuse the system (in bad faith)?
2. We do not want to punish clients for having a bad lawyer, unless client would be gaining advantage NOT on the merits
ii. D’s Answer is an important part of the fact-finding process – not knowing key info/not honestly cooperating can be punishes severely
1. Ex: PPI not admitting that they don’t own forklift (Zielinski)
2. Ex: C&K not knowing if they are liable, finding out too late (David v. C&K)
b. Relevant Rules
i. Rule 4 – Creates the summons
1. 4(m): Time limit for service, within 120 days or court must dismiss
ii. Rule 6(b) – Extending time
iii. Rule 8(b) – Defenses; Admissions and Denials
iv. Rule 8(c) – Affirmative Defenses
1. Ex: Res judicata, accord and satisfaction (“I already paid”), contributory neg, etc
v. Rule 10(b) – Each claim/defense must be in numbered paragraphs
1. Each limited as far as practicable to a single set of circumstances
vi. Rule 12 – Defenses and objects (12(a)(1)(A)(i) – answer to complaint due within 21 days
vii. Rule 15 – Amended and Supplemental Pleadings 
viii. Rule 55 – Default Judgment (think Shepard Claims vacation lawyer)
1. 55(b)(1) – Clerk MUST enter a default judgment if other party fails to appear
a. Note: MUST = technical RULE
b. Notice to other party NOT required
c. For other party to reverse a 55(b)(1), other party needs to bring 60(b)(6), which would relieve party from final default judgment for whatever reason
d. 60(b)(6) is AFTER the judgment is made
2. 55(b)(2) – Entry of default; requires hearing by Court before judgment
a. Notice to other party REQUIRED
b. Other party can prevent default judgment by bringing 55(c), which sets aside entry of default
i. 55(c) is after the hearing, BEFORE the judgment – not an ex post reversal like 60(b)(6)
3. NOTE: entry of default ≠ default judgment
a. Default judgment: party can collect (it’s a judgment!)
b. Entry of default: administrative part of the process before judgment is ruled
4. When should Default Judgment be granted?
a. United Coin test: (see Shepard Claims below for more details)
i. Is P prejudiced?
ii. Does D have meritorious defense?
iii. Culpable conduct by D led to default
c. Cases
i. Shepard Claims v. Darrah Associates – Vacation Lawyer Case (6th Cir. 1986)
1. Parties had an agreement outside of court to extend date to answer complaint – miscommunication, and D’s lawyer is late…
2. D’s lawyer submits “Notice of Retention” before after they enter default judgment, basically saying “I exist”
a. Wants to avoid a 55(b)(1) which would be a final judgment (“must”; requires a reversal with a 60(b)), and stay in the area of a 55(b)(2), which is just an entry of default subject to a hearing (“may”; just requires setting aside entry with 55(c))
3. See Rule 55 above for details
4. Rule 55(c) – The court “may set aside an entry of default for good cause” – What’s “good cause”??
a. Court uses United Coin test:
i. Is P prejudiced?
1. Prejudiced = “worse off” independent of the merits of the case (not enough to be “worse off” because D has new life by avoiding DJ)
ii. Does D have meritorious defense?
iii. Culpable conduct by D led to default
1. FQ: Is D trying to abuse the system, or just a stupid lawyer?
2. Culpable = willful
3. SI: When D has nothing to gain by delaying, than lawyer is probably just a screw-up, and not trying to abuse the system… (like the lawyer in Shepard Claims)
5. Takeaway – We don’t want to punish the client for his lawyer’s wrongdoings, unless P would be benefitting non-meritoriously – let cases be decided on the merits!
ii. Zielinski v. PPI – Not My Forklift Case (E.D. Pa. 1956)
1. P mistakenly sued wrong company, not knowing PPI had corporate shield for forklifts, etc.  D avoided answering if they were correct defendant.  SOL passed by the time P knew who to sue
2. Wrongdoing by P
a. Not doing proper investigation into the true employer, could have been more thorough
b. Not following 10(b) so closely (each claim in separate paragraph), by stating multiple factual claims in one paragraph, making it hard for D to affirm/deny specific facts
3. Wrongdoing by D
a. Violating Rule 8(b) – not affirming/denying each paragraph “precisely and in good faith”
b. Violating Rule 8(c) – Affirmative defenses (“we do not own the forklift”) – did not set forth aff def right away
4. Court punishes D for trying to scheme the court, by making PPI the employer for the litigation
a. Q: Why so harsh? P was also sloppy…!
b. A: In general, D’s answer to P’s complaint is the first step in the funnel to get down to the real factual dispute – if a D is dishonest with answer, it undermines the entire complaint/answer system… therefore, courts punish D’s harshly for schemes like this
i. D has superior access to information, cannot withhold it
ii. Si Book: In one extreme case, a court entered judgment for the other side as punishment
c. SI Book: “The entire…system depends on its ability to resolve disputes on the factual merits…the failure to abide by the obligations of factual production may be dealt with severely.”
5. Takeaway: D’s Answer is an essential step to filtering the case down to the factual merits.  Therefore, D can be punished severely for not complying the right way
iii. David v. Crompton & Knowles – Machine Liability K Case (E.D. Pa. 1973)
1. P alleges D’s liability for design/manufacture/sale of defective shredding machine.  D unsure if they are liable because they bought the company a few years before and did not know if company’s K transferred liability or not
2. D then tried amending complaint (15(c)) to deny allegation outright – court denied motion because it would penalize P (SOL would run out by the time P can sue the right party)
3. D alleged “lack of information” (8(b)(5)), which is equal to denial under 8(b)
a. P wrongdoing: not investigating by asking for D’s company purchase K, etc
4. Q: Why do we punish D, if P acted sloppy too? (similar to Zielinski)
a. D’s answer is important part of the funnel – cannot prejudice P by not knowing easy information
b. A: It’s about access to information – D has such superior access to information, cannot hold P liable for not figuring it out (even if they were a little sloppy)
5. This is a misuse of 8(b) – it is D’s responsibility to produce quality info
a. It is not burdensome to ask D to know what was in their K with the company they bought out!  Can’t put your “head in the sand”
6. Takeaway – D can be held responsible for not producing information that it should know
D. CLAIM PRECLUSION – RES JUDICATA (RJ)
a. Fundamental Concepts
i. FQ: Have you had your day in court? (Zimmerman Rule)
1. SI: Asking this question will get you through 90% of preclusion questions.
ii. RJ requires mutuality of parties
iii. RJ = cannot bring claim in later suit that was brought or should have been brought in first suit
1. “should have” = “transactional” definition... definition unclear
2. Exceptions: RJ does NOT apply when there is intervening change of fact or law
3. Purposes:
a. Finality of judgments! – this is essential to the system
b. Efficiency – don’t want to waste resources re-trying case after case…
iv. Compulsory counterclaims are subject to RJ if NOT brought in counterclaim of first suit
1. “Transactional” definition is not clear – difficult for D to know whether a counterclaim is compulsory or not
2. Practical concern: D compelled to bring any counterclaim in the first suit, to avoid possibly losing it to RJ (in case it is deemed compulsory) “use it or lose it”
a. SI Book: This may create more inefficiency than it tries to prevent
v. NOTE: Exceptions to RJ (intervening change of fact/law) do NOT CHANGE the outcome of the first trial – they simply do not preclude a future trial 
b. Relevant Rules
i. Rule 8(c) – RJ is an affirmative defense
ii. Rule 13 – Counterclaims
1. 13(a): Compulsory = related to P’s claim - “transactional” test
a. Use it or lose it! RJ precludes bringing compulsory claim in future suits
2. 13(b): Permissive = unrelated to P’s claim - not compulsory
a. Not precluded from RJ for not being brought in first suit
iii. Rule 18 – Allows Joinder of Claims
1. SI Book: R18 allows joining claims, RJ requires “use it or lose it”
c. Cases
i. Wigglesworth v. Teamsters – Thug Union Case (E.D. Va. 1975)
1. This case discusses how to determine compulsory vs. permissive counterclaims (Rule 13(a)/(b))
2. P brings suit against D for violating federal union rules, free speech, etc…  D brings counterclaim for libel and slander (because of P’s press conference)
3. D’s counterclaim does NOT have federal jurisdiction, unless it is a compulsory counterclaim (which would allow supplemental federal jurisdiction, because related to initial federal claim)
4. FQ: Is D’s counterclaim compulsory or permissive?
a. Text of the rule says “transactionally related”
b. Court raises 4 questions to determine what “transactionally related” means
i. Same issues of law and fact?
ii. Would RJ bar the next suit, if D did not bring up this claim here?
1. SI: This is circular! You are using RJ to figure out if RJ would apply.
iii. Same evidence for P’s claim and D’s counterclaim?
iv. Logical relationship between claim and counterclaim?
5. Court: Counterclaim is PERMISSIVE
a. Large temporal lag between union meetings (source of P’s claim) and press conference (source of D’s counterclaim)
b. Not same evidence
i. Evidence of P’s claim: hospital bills, records of union meetings, witnesses etc
ii. Evidence of D’s counterclaim: unreliability of P’s statements, etc
6. SI: This is a BAD opinion… at the end of the day, both claims arose out of Teamsters being thugs
a. This is a very broad definition or “transactionally related”
ii. Rush v. City of Maple Heights – Motorcycle Accident Case (Ohio 1958)
1. P won judgment against D for $100 for property damages… P tries to bring suit for personal damages, and win automatically because of prior judgment (only relevant question is damages)
2. Is P precluded (RJ) from bringing personal damages claim, for not bringing it along with initial property damages claim – was it a claim that she “should have” brought already?
3. FQ: Are the property and personal damages transactionally related?
a. Court: YES Related
i. “Same tort” = both claims arise from D’s negligence
ii. Policy concerns:
1. Strategic move by Rush: D won’t defend themselves too hard (small judgment, very low court, bad lawyers), and then she can use easy win to secure judgment for personal damages
2. Parties want finality of judgment!
3. Efficiency: put all related issues in one suit
4. Allowing separate actions may lead to “vexatious litigation”
4. SI Book: “Transactional” test is nice for Rush, but difficult to apply to other types of cases
iii. Manego v. Orleans Board of Trade – Disco Roller Rink Conspiracy Case (1st Cir. 1985)
1. P (African-American) denied liquor and entertainment licenses for disco in Orleans, Mass
2. Loses first suit (alleging civil rights conspiracy)… Brings second suit alleging anti-trust violation (Sherman Act), with more evidence to support it, etc
3. Is P precluded (RJ) from bringing second claim (anti-trust)?
4. FQ: Is the Anti-Trust claim transactionally related to the Civil Rights claim – should P have brought it in the first suit?
5. Court: YES RJ – claims are transactionally related
a. Anti-Trust allegation arises from same people, same denial of licenses, etc… therefore, transactionally related
b. DESPITE the fact that P may not have reasonably been able to bring Anti-Trust claim in first suit (did not have evidence)
6. Takeaway: Use it or lose it! This is scary for plaintiffs – must bring any claims possible in first suit to avoid being precluded by RJ in the future.  Sometimes Ps don’t have enough evidence!
iv. Taylor v. Sturgell – Airplane FOIA Case (SCOTUS 2008) 
1. Herrick (Taylor’s best friend) sues gov’t for not allowing access to public info of old warplane (under FOIA) – Herrick loses… Taylor brings same exact suit in different jurisdiction
2. FQ: For Taylor to be precluded we need to ask: Has Taylor had his day in court?
3. Lower court: “virtual representation”… SCOTUS: there is no such thing as “virtual representation”
4. Justice Ginsburg sets forth 6 categories where you can be bound by judgment (and therefore precluded)
a. P agrees to be bound by the determination in an action between others
b. P has “Substantive legal relationship” with first P (ex: assignee/assignor, preceding landowner)
c. “Assumed control of the original litigation” – basically already had day in court by controlling the first case
d. Agreed to be designated representative (acting as agent of the precluded party)
e. Statutory scheme “expressly foreclosing successive litigation by non-litigants” (assuming consistent with DP)
f. You had “adequate representation” in the first case
i. PN: What does this mean at this point?
5. Court: NO RJ here – Taylor was NOT adequately represented by the first suit, therefore not bound.
6. SI: 9-0 ruling, and reference to “common sense” shows that SCOTUS missed the real issue
a. this is a publicly held right (challenging FOIA) being treated like a privately held right
7. Answer: Taylor has NOT had his day in court!
a. Think Obama Birther suits – over and over…
E. ISSUE PRECLUSION

a. Fundamental Concepts
i. FQ: Have you had your day in court? (Zimmerman Rule)
1. SI: This question will answer 90% of preclusion questions.
ii. Mutuality of parties NOT required (it was under common law…)
1. If you were a P in the first suit, and lost, you CANNOT bring the same claim against other Ds (Blonder-Tongue)
a. Logic: P chose the forum and claims in the first suit
2. If you were a D in the first suit, and lost, you CANNOT defend yourself against the same claim from future Ps (Parklane Hoisery)
a. This is despite the fact that D did not choose the forum, and not allowed to relitigate facts against D.
iii. Purpose of Issue Preclusion – efficient factual determination, resolution through actual adjudication (making the high cost of trial worth it)
1. NOTE: Different purpose from RJ (preventing re-litigation of same issue)
2. Issue Preclusion – WHAT a party is bound to (NOT who)
3. NOTE: Motion to Dismiss does NOT Issue Preclude future suits – there was no adjudication of facts!
iv. Policy Concerns:
1. Wait-and-see Plaintiffs – P can now sit on the sideline and see if D loses, and then bring suit – no risk
2. Asymmetric Litigation – D can lose infinite amount of times (because precluded against all future Ps), but P can lose only once
a. This causes D to spend more money to defend itself, making it more inclined to settle… incentives are not aligned between P and D
3. Vexation Litigation – As long as a person has not had their day in court, they can bring suit against a D who already defended himself (like in Taylor)
v. Policy Solutions
1. No wait-and-see Ps/asymmetric litigation: Court tried to qualify issue preclusion against a losing D does NOT apply when P should have been part of the original litigation, or has a strategic advantage by not joining the original suit
a. SI: This is too little too late… effects of Parklane Hosiery expansion already made its mark
2. Ps do not have economic incentive for vexatious litigation
a. Stare decisis prevents other Ps from being identical claims (like Taylor) against a winning D, if they know they are going to lose – kind of like a substitute for preclusion for parties who are have not had their day in court
b. “Humans have a tendency to not waste money”
c. BUT – Obama birther story shows that not all people shy away from this type of litigation… can argue this policy argument both ways on exam.
vi. Issue Preclusion is NOT a subset of RJ – they are different categories with different purposes!
1. EX: Jones sues Smith at T1 for violating Jones’s patent for widgets.  Jones’s loses in trial because Court finds that he does NOT hold the patent.  Smith then opens up a second factory with a variation of original widget.  Jones sues for new factory (T2).  Jones would be precluded, because trial already found that there was no patent.  (RJ would not preclude this, because there is intervening change in fact, with new factory)
b. Cases
i. Blonder-Tongue Labs v. U of Ill. Foundation (SCOTUS 1971)
1. Patent suit
2. Abandoned mutuality of parties requirement for Issue Preclusion
3. To be precluded against someone not in the initial litigation
a. P must have had a full and fair opportunity to assert his claim, AND
b. Factual determination was necessary to outcome of the case
4. Basically – if P loses, he loses that claim against everyone
5. Q: Why?... A: P had his day in court!
ii. Parklane Hosiery v. Shore (SCOTUS 1979)
1. Expanded Issue Preclusion to preclude losing Ds from winning against future Ps (who had not yet had their day in court) on same issue
2. Issue preclusion requires a trial de8termination
a. SJ, settlements, etc, work with RJ, but not wit Issue Preclusion
3. Policy concern: “Wait-and-see P”
a. Court tries to qualify language to limit the expansion to cases where P did not have the chance to join the initial suit
i. SI: This qualifying language is too little, too late…
F. PARTIES AND JOINDER

a. Fundamental Concepts
b. Relevant Rules
i. Rule 10(a) – Names of Parties
1. Releasing your own name is a mechanism to prevent frivolous lawsuits – forces Ps to put money where their mouth is
2. Subject to limited exceptions (think SMU case)
ii. Rule 17(a) – Real party in interest
1. This is prevent the Plaintiff from being the “gatekeeper” to the litigation, when another party (insurance company, bank that holds defaulted assets) is the real party in interest of the case… P becomes indifferent to the outcome, making it inappropriate that P has a say (P can take money from D to not bring the suit, since P is indifferent) 
2. BUT – there are other mechanisms in place to prevent “gatekeeper” problem, making R17 useless
3. R17: “Barnacle on the federal practice ship” – it is kind of useless
iii. Rule 19 – Joinder of Parties
1. 19(a) – Who is a required party?
a. If complete relief CANNOT be granted in their absence
b. If practical effect of judgment will implicate their rights or interests
2. 19(b) – Should the case be dismissed if unable to join required party (ex: it would destroy jdxn) – “indispensable” – Balancing Test (Pulitzer)
a. P’s interest
b. D’s interest
i. Risk of inconsistent obligations? NO, if:
1. Not for injunctive relief, OR
2. Not a fixed pot of money
c. Absentee’s interest
i. Will the absentee lose out on recovering if he does not join?
d. Public interest
i. Efficiency argument?
3. Courts gloss over 19(a) rule, to go to 19(b) balancing test to determine whether or not a case should be dismissed
a. 19(a) is more narrow than 19(b), making the rule backward
b. 19(b) is a more practical BALANCING TEST of the interests of the parties involved
4. Rule 12(b)(7) – MTD for failure to join a required party under R19
iv. Rule 20 – Permissive Joinder of Parties
1. P can join co-plaintiffs or co-defendants IF:
a. Claims arise from same transaction or series of transactions
b. Common question of law or fact
v. Rule 21 – Misjoinder and Non-joinder of Parties
vi. Rule 42(b) – Courts can allow two suits together for the sake of convenience/efficiency – note, efficiency is sole purpose here
1. NOTE: Cannot join suits in different venues, cannot add parties
2. For R42(b), must show ALL:
a. Efficiency gain
b. Commonality among claims
c. Lack of potential jury confusion
3. MDL (Multi-District Litigation) is consolidated for pre-trail activities only – NOT for trial, because not allowed to consolidate claims in different venues like that…MDL simply for more efficient discovery, fact-finding, etc
c. Cases
i. SMU Women v. Wynne & Jaffe – No-Name Plaintiff Case (5th Cir. 1979)
1. SI uses this case to show how an argument should be structured
a. Start with what the TEXT says (R10(a) and Title VII in this case)
b. Then see what CASES said (exceptions for intimate situations in this case) – does it apply here?
c. Look at POLICY REASONS (potential discrimination vs. protecting reputations)
2. Individuals filed anonymously along with SMU Law Women Association as named plaintiff.  Claim that if they present their names, they will not be hired by law firms in the future.
3. R10(a) requires naming party
a. This serves as a filter: prevents P from brining potentially harming D’s reputation without putting their own name on the line
4. Title VII does not explicitly give plaintiffs right to proceed anonymously – does this mean Congress intentionally meant to leave it out?
5. Case law shows exceptions to R10(a) when there is intimate information at stake, (abortion, birth control, homosexuality)
a. D arg: P’s concern is not on this list of exceptions
b. P arg: The list is NOT all-inclusive…they all arise out of the same policy concern
6. Court: This case does NOT qualify as an exception to R10(a)… Q: Why not?
a. They had the chance to do it without their names, through associational standing of SMU Women
i. Actual individual P is irrelevant to the litigation – it is an industry-wide litigation, so bring case as SMU Women
b. Whether each women will get hired is irrelevant – they are seeking injunctive relief in the industry, not to be placed in that exact job
i. Structural goal, NOT compensatory goal
ii. Kedra v. City of Philadelphia – Philly Police Brutality Case (E.D. Pa. 1978)
1. Kedras alleging conspiracy by police beating up family members over a 15-month span
2. D motions to sever the individual cases because they are NOT transactionally related according to R20
3. Conspiracy seems to satisfy R20 easily! It’s a soft requirement (time, space, “Star Wars” rule)… there is an extra concern here…
4. Policy Concern: Potential prejudice (disadvantage outside of the merits) on both sides
a. D’s arg - Equity: Having 100 police officers dressed the same in the courtroom – jury will either think all are guilty or none are guilty… individual officers will not have fair chance
b. P’s arg - Efficiency:
i. Efficiency – Courts don’t want repetitious litigation over and over
ii. Kedras cannot afford repetitive litigation, and will priced out of the system
iii. D’s can point fingers at each other in each case, making NOBODY liable
iv. Potential preclusive/SOL problems
c. It boils down to: EQUITY v. EFFICIENCY
5. Court: Wait until after discovery to make a more informed decision
a. Take depositions of each police officer in one discovery, no potential for jury prejudice… then see if prejudice weighs on one side or the other
6. SI: This is the exact right solution – no prejudice yet, wait and see if there is and make informed decision, instead of guessing
a. R42(b) – allows severing cases as late as the eve of trial
7. Takeaway: Court does not want to make the decision without sufficient information to back it up
8. SI: When a procedural decision like this affects the outcome of the case, Court must make sure they have the information to make the decision (like in Insolia below)
iii. Insolia v. Philip Morris – Tobacco Company Case (W.D. Wis 1999)
1. Three smokers bring case against tobacco companies – each smoker has different smoking history, brands, etc
2. Ps want to join parties together
a. Save costs of individual litigation
3. Ds want to sever cases (not join parties)
a. Raise cost for Ps
b. Ds will spend as much as possible on any individual claim, to avoid preclusion effects of losing
4. Court: SEVER claims to separate cases
a. Court makes threshold decision that there is sufficient information to make decision (unlike Kedra)
i. Ps already failed class certification for not being homogenous enough… this info is used to make this judgment too!
ii. Joinder of parties would confuse jury, waste resources, prejudice D (differences of individual smokers’ cases)
5. Takeaway: Example of court making threshold decision, because it has information to back it up (not like Kedra)
6. SI: When a procedural decision like this affects the outcome of the case, Court must make sure they have the information to make the decision
iv. Pulitzer-Polster v. Pulitzer – State Court Too Slow Case (5th Cir. 1986)
1. Carol is in suit in Lou. state court with co-Ps mother and sister against uncle Samuel (D) over breach of duty as office of jointly held company, etc… 
2. State court taking too long, so Carol sues Samuel (D) in federal court by herself
a. Joinder would defeat diversity jurisdiction in Fed Court and then defeats Carol’s purpose of coming to Fed Court (to get out of State Court!)
3. D files 12(b)(7) – failure to join required parties (Carol’s sister and mother)
4. R19(a)(1)(B)(ii) – concern for D incurring inconsistent obligations if cases are not joined (injunctive relief or fixed pot of damages cannot be done in two opposite ways)
a. This does not apply here – no fixed pot of damages, no injunctive relief
5. Court: Sister and mother are indispensable, cannot bring case here because of lack of jurisdiction
a. NOTE: Hypothetically, Carol could have waited and then had sister and mother intervene, and stay in federal court for “pendent jurisdiction”
b. The court is saying between the lines that they don’t want Carol using Federal Court as a tool when State Court is too slow
6. R19(b) – Balancing Test
a. P’s interest
i. Using federal court because state court too slow… not such a strong claim
b. D’s interest
i. Litigating in multiple forums
c. Absentee’s interest
i. Not so strong – not prejudiced by Carol’s relief in their absence
d. Public interest
i. Waste of judicial resources
7. SI: Court glossed over 19(a) (saying that they are indispensible parties) to get to 19(b) (saying that they cannot be because of balancing interests) – court needed justification for dismissing the suit because Carol was abusing federal court
8. Note: Cannot get to 19(b) without satisfying 19(a) – BUT 19(a) is too narrow, and 19(b) is much better framework than 19(a)… So, courts gloss over 19(a) to get to use 19(b) as the practical framework to join or not, balancing all parties’ interests
v. VEPCO v. Westinghouse – Local Energy Company Case (4th Cir. 1973)
1. INA (Pa. Crop) is VEPCO’s (Va. Corp) insurer – agrees to litigate on VEPCO’s behalf against Westinghouse (Pa. Corp)
2. VEPCO sues instead… Westinghouse claims R17(a) that INA is real party in interest, NOT VEPCO… INA is required party under R19
a. INA joining would destroy diversity jurisdiction
3. Westinghouse wants INA joined because without INA, local Virginia jurors will favor VEPCO as local power company, who can raise prices on them if they lose the case
4. Issue #1: Is INA real party in interest (R17)?
a. Westinghouse’s interest for INA in the suit is illegitimate (avoiding Va. local bias)
b. Inconsistent obligations is not applicable here (no fixed pot, no injunctive relief)
c. Court: there does not need to be ONE real party in interest – VEPCO ok here
5. Issue #2: Is INA a required party (R19)?
a. Court skips over 19(a) for 19(b) for no practical purpose (Pulitzer court at least had a reason to kick Carol out)
b. R19(b): D’s interests to have INA in the suit are not strong enough
i. NO risk of inconsistent obligations
ii. NO risk of adverse preclusive effects/wait and see P by INA because INA will be bound by initial judgment by contractual privity (insurance obligation!) – Think Taylor exception!
iii. Therefore, INA is not required party – not having INA in the suit does NOT prejudice D
G. IMPLEADER (Rule 14)

a. Relevant Rules
i. Rule 14 – Impleader – 3rd Party Claim
1. “If I’m liable, then this 3rd Party is liable to me”
2. Impleaded party can claim defense, counterclaims, and other claims arising out of same transaction or occurrence
3. Original P can assert claims on impleaded party
ii. EX: Insurance companies – company is sued, and then impleads insurance company for the money
b. Fundamental Concepts
i. Purpose for Impleader – for FAIRNESS to P and D
1. P – not fair to wait for money while D sues 3P (if we let D wait until 3P suit to pay)
2. D – not fair that he is out the money while he waits for the 3P suit to finish (if we make D front the money after the original suit with P)
ii. Practical Concerns
1. Original P may not want wealthy D to implead poor 3P… D may escape liability altogether, and P is stuck collecting from poor 3P (Clark)
a. BUT – this is NOT a relevant concern for the court. (Clark)
iii. Impleader is NOT meant for EFFICIENCY
1. If it were for efficiency, then we would not bother suing 3P without first knowing if P even wins or not…
2. P v. D and D v. 3P are two suits, with different evidence (insurance K)
3. Impleader is inefficient, but FAIR
c. Cases
i. Clark v. Associates Comm. Corp – Operation Repo Break Legs Case (D. Kan. 1993)
1. ACC (creditor) repos tractor from Clark1 (debtor) for defaulting on payment.  Clark2 (employee of ACC) breaks Clark1’s legs in the process of repo
2. Clark1 sues ACC.  ACC impleads Clark2 – ACC: “If we are liable, then Clark2 is liable to us”
3. Clark1 (P) Arg AGAINST impleader: Clark1 does NOT want ACC impleading Clark2.. Why not?
a. ACC is wealthy company, Clark2 is poor employee… if ACC escapes liability altogether, then Clark1 is stuck having to recover from poorer party
4. Court: this is a PROPER IMPLEADER R14
a. Clark1’s practical consideration NOT relevant to whether impleader is proper or not
ii. Klotz v. Superior – Hot Dog Case
1. Student alleges she got sick from hot dog in college dining hall, sues the company (Superior) who makes the hot dog cooking machine
2. Superior impleads the College, saying that she got sick from something she ate there the day before (pork)
3. Court: this is NOT A PROPER IMPLEADER… Why not?
a. This is a defense of “I didn’t do it!”
b. NOT a case of “if I’m liable, you’re liable” like insurance company or negligent employee (Clark)
H. INTERPLEADER – Rule 22
a. Relevant Rules
i. Rule 22 – Interpleader
1. Join parties with claims that may expose the D to double or multiple litigation
2. Clear fixed pot that is incapable of satisfying all claimants (State Farm)
a. EX: Fixed pot – cannot pay one party without knowing if other parties also deserve piece of the pot
3. NOTE: Requires meeting criteria of Diversity Jdxn (complete diversity)… unless under 28 USC 1335 (below)
ii. 28 USC 1335 – Federal Interpleader Statute
1. Provides jurisdiction where amount is >$500 (R22 requires $75,000) AND diversity is present between two or more of the claimants ad between the named claimants and the party on the other side
b. Fundamental Concepts
i. Purpose of Interpleader R22
1. SI Book: “efficient, aggregate resolution of conflicting claims to finite goods in which no property interest may be recognized conclusively until all claims are resolved”
2. Some suits can have effect on other parties – (in cow hypo, there might be multiple plaintiffs demanding that they own the cow)
ii. R22 NOT for D who simply does not have enough money to pay all claimants
a. Bankruptcy system deals with this
iii. R22 NOT MEANT as “Bill of Peace” closure for D
iv. R22 NOT MEANT as mechanism to bunch together claims from different courts into a giant proceeding
c. Cases
i. State Farm v. Tashire – Greyhound Crash Case (SCOTUS 1967)

1. Greyhound bus collides with truck, several deaths and many injuries.  State Farm is insurer of truck driver for $20K for the incident.
2. State Farm submitted the $20K to the court and filed statutory interpleader (28 USC 1335, for jdxn reasons)
3. Court: this is NOT PROPER INTERPLEADER… Why not?
a. Interpleader when fixed pot pre-exists litigation (fixed pot cannot be created by the litigation)
i. PN: Not sure of an example of a pre-existing pot
b. State Farm is a small player – only responsible for truck driver, and $20K is well below amount in question here
i. Making this a “bill-of-peace” would be unfair, because there are more Ds in question, and not enough $
ii. This case is much bigger than State Farm’s part of it
c. Court: cannot let a small player (State Farm) in the case dictate the venue and proceeding of the whole case… “tail wagging the dog”
4. Greyhound also files interpleader – this is NOT a proper impleader
a. If case pushes Greyhound into bankruptcy, then bankruptcy system is designed to deal with this
b. BUT – tort claimants usually do not recover under bankruptcy system
5. Court: NO INTERPLEADER here is not ideal… but this case is NOT the purpose of interpleader
6. SI: Not clear why interpleader isn’t actually the right tool here… what’s better??
I. INTERVENTION – Rule 24
a. Relevant Rules
i. Rule 24 – Intervention
1. 24(a): Required Intervention (“Right of Intervention”)
a. Court MUST permit
i. 24(a)(1) by statute, OR
ii. 24(a)(2) 3 requirements:
1. Interest in action
a. Not an abstract fixed concept – depends on the type of case
b. Look at FQs for what “interest” really means
2. Risk of impairment without intervention
3. Not adequately represented by parties in the litigation
a. This is a minimal burden to show (Trbovich)
2. 24(b): Permissive Intervention
a. 24(b)(1)(A): By conditional right by statute. OR
b. 24(b)(1)(B): There must be a common question of law or fact
c. 24(b)(2): Gov’t officer of agency if by or within statute or executive order
d. 24(b)(3): Court uses discretion to consider if intervention will unduly delay or prejudice the adjudication of the original parties’ rights
e. FQ for R24(b): Does the benefit of this party’s intervention outweigh any potential prejudice to the original parties in the case?
3. NOTE: Intervention does NOT mean full rights in litigation
a. Stringfellow Doctrine: intervention ≠ full rights… may be limited ability to conduct discovery, cross-examine, etc
b. Rights of intervener is conditional, reflecting upon upon the specific grant of right to intervene
b. Fundamental Concepts – Framework of Analysis
i. FQ: Is this a PRIVATE or PUBLIC case?
1. Public cases more appropriate for parties to intervene… public cases affect more parties, people, etc
2. Private cases do not let outsiders have a good claim to participate… private cases are more like the simple cow hypo
ii. Next FQ: If case is PUBLIC, is intervener’s interest within the “contemplation zone” of the issue at hand?
1. EX: Is the statute in question being decided with intervener’s interests in mind?
a. Real Estate Assoc. from NRDC Hypo – probably not
b. Environmental Council from NRDC Hypo – probably yes
iii. Next FQ: What does the intervening party ADD to the litigation?
iv. NEXT FQ: Is the intervener already adequately represented?
1. NOTE: It is a minimal burden to show that an intervener is not adequately represented (Trbovich)
c. Cases
i. NRDC v. NRC – New Mexico Nuclear Organizations Case (10th Cir. 1978)
1. NRDC (self-appointed watchdog), suing NRC (federal regulatory agency) over NRC’s right to avoid filing environmental impact statements in states where NRC is subcontracting
2. United Nuclear – permitted to intervene (already has New Mexico license for uranium mill)
3. Kerr-McGee (has pending license renewal), American Mining Congress (represents smaller miners in the area) trying to intervene also
4. Issue: Are Kerr-McGee and AMC adequately represented by United Nuclear (who is a big company, competitor of Kerr-McGee)? (Assuming there is a real interest, and they could be impaired by decision if absent)
5. This case discusses other important intervention cases:
a. Cascade – allowed party to intervene just for economic interest
i. Example of BROAD definition of “interest”
b. Donaldson (Tax Form Case) – did not allow person to intervene to prevent his OWN tax forms from being released
i. Example of NARROW definition of “interest”
c. Allard (Birds Case) – court did not allow group’s care of birds into the litigation
i. Example of “not in contemplation zone”
d. Trbovich – MINIMAL BURDEN to show inadequate representation
J. CLASS ACTIONS – Rule 23
a. Relevant Rules
i. Rule 23 – Class Actions
1. Rule 23(a) – Prerequisites (MUST satisfy this step)
a. “Why a class action?”
b. (1) Numerosity
i. Is it numerous, making traditional joinder rules impractical?
ii. NOT a fixed minimum – cases have been as low as 8…as high as millions
c. (2) Commonality (CQLF)
d. (3) Typicality
i. Is the named P typical of the class?
e. (4) Adequate Representation
i. Is the class’s COUNSEL adequate to represent the class?
ii. NOTE: In Class Actions, the reality is, the lawyer controls the litigation, NOT the named plaintiff
iii. SI Book: Adequacy of Rep is very important on a larger scale – justifies the extreme measure of Class Actions that takes away power from people bound from the litigation
2. Rule 23(b) – Types of Class Actions
a. 23(b)(1) – Limited Fund Class Actions (“Fixed Pot”)
i. ONLY for Class Actions seeking money from limited fund (like State Farm $20K)
ii. PERSON CANNOT OPT OUT
1. In order for R23(b)(1) to work, must include (and therefore bind) ALL possible claimants…so it can extinguish all possible future claims for the money (what it is trying to prevent)
iii. R23(b)(1) ONLY applies when Fixed Pot pre-exists litigation (Ortiz v. Fibreboard)
1. Bankrupt company… use bankruptcy system!
iv. Purpose: Equitable distribution of the limited fund… prevents a “Rat Race” system for giving out a fixed pot
b. 23(b)(2) – Injunctive Relief Classes
i. D alleged to have “acted or refused to act on grounds that apply generally to the class, so that final injunctive relief… is appropriate respecting the class as a whole.”
ii. Emerged for Civil Rights reasons
iii. For Injunctive Relief, it is logically impossible to satisfy ONE person without satisfying ALL 
iv. PERSON CANNOT OPT OUT
1. Makes no sense to let one person to remove from class for injunctive relief
2. Not fair to D to be vulnerable to litigation from non-precluded parties for the same relief
v. What if class wants injunctive relief AND monetary damages?
1. Wal-Mart Test: NOT R23(b)(2) if monetary damages portion is individualized… that is for 23(b)(3) (below)
c. Rule 23(b)(3) – Damages Class “CATCH-ALL”
i. SI Book: This is the category for anything that is not in (b)(1) or (b)(2), but should still be a class…
ii. Requirements:
1. CQLF > individual questions, AND
2. Class Action > better methods
iii. Considerations:
1. Members’ individual interests in controlling the litigation
2. The extent/nature of litigation already begun by or against members
3. (Un)desirability of concentrating claims in the particular forum
4. MOST IMPORTANT – Potential difficulties managing the class action
iv. Purpose: EFFICIENCY (“Extended Joinder”)
1. Should be individual, if it were not for the individual transactional COST 
v. MORE DUE PROCESS REQUIRED for 23(b)(3) (because it is for efficiency purposes)
1. Notice REQUIRED (Think Mullane)
a. Established clearly who is bound and who is not
b. NOTE: Notice sometimes not practical… confusing letter in the mail, thrown out, etc (but benefit > cost)
2. PERSON CAN OPT OUT
a. B/c only for efficiency… not for fairness to members
b. Not a fixed pot! No risk to D of unfair endless non-precluded litigation
vi. Settlements
1. Court must give notice to members who will be bound by proposal
2. Settlement must be approved by Court for fairness, reasonableness, adequacy
b. Fundamental Concepts
i. Upstream vs. Downstream (SI Book)
1. Upstream – focuses from the bottom-up to D’s conduct
a. EX: Product defect, company discrimination
b. MORE likely to be certified as Class Action
2. Downstream – focus from the top-down to what happened to an individual subjectively
a. Unlikely to be suitable for Class Action
ii. Policy Purposes
1. Makes litigation possible when otherwise financially impractical on individual basis
a. Prevents companies from doing whatever they want knowing that individuals can’t do anything about it…
2. Binds parties in CQLF cases, to prevent D from being vulnerable to non-precluded relitigation
3. Necessary exception to the traditional “cannot bind someone who was not in personam in litigation” rule
4. Big Step for Modern Litigation
a. Our traditional rules are based on bipolar, A v. B, cow-hypo type of litigation
b. R23 Class Action (aka “Representative Litigation”) is important step forward into modern litigation
iii. Mass Torts – Not Appropriate for Class Actions
1. Our system is not so optimal for mass torts at this point… Class Action is not necessarily the vehicle for Mass Torts
2. Usually includes individual damage awards that are high, so absence of Class Action will not stop individuals from bringing claims
c. Cases
i. Hansberry v. Lee – Raisin in the Sun Case (SCOTUS 1940)
1. NOTE: This is before Modern Rule 23 – Hansberry inspired R23
2. Are Hansberrys bound by racial covenant on the land that was previously owned by a white person because of earlier  action with previous owner (Burke)?
3. Court: NO Adequacy of Rep
a. Cannot say that Hansberrys, who are a black family against the racial covenant, were adequately represented by a white family in support of covenant
b. Not enough procedural rigor in Burke to ensure fairness of adequacy to all parties (it was informal process)
4. Practical Concern: Court had to find a way to NOT bind a black family a racist covenant signed by a white person – it is just not fair!
ii. Mullane v. Central Hanover Bank & Trust – Trust Fund Unknowns Case (SCOTUS 1950)
1. Mullane is designated to represent beneficiaries (see what bank is doing, types of investments, admin costs, etc)
2. Bank has to settle the account every year and declare details of the trust… named beneficiaries do not receive actual notice…
3. Court: NOTICE REQUIRED for known beneficiaries (no notice violates DP)
4. This case shows the importance of individual notice in class actions
5. Practical Concern: These trust funds are very small… by making bank mail notice to every known beneficiaries who really don’t care is raising the admin costs, hence losing beneficiaries’ money…they would prob rather no DP and just save the money!
iii. Holland v. Steele – Georgia Jail Case (N.D. Ga. 1981)
1. Holland (represented by GA Legal Services) wants to certify a class of all current and future detainees
2. Seeking injunctive relief to let them call their lawyers
3. Q: Why does he want to certify as a class?
a. Lawyers want him to be a class, so the lawyers can control the litigation
b. If Holland were in charge of litigation as an individual, he would be willing settling for a selfish reward (“Vodka Bottle Problem”), not something that satisfies his right to relief
c. If Class Certified: If D wins once, they win against the world because class would bind all current and future
4. R23(a): Numerosity (about 40 people, but it is ok), Commonality (all in jail, so ok), Typicality (yes), Adequacy of rep (yes because of GA Legal Services)
iv. In the Matter of Rhone-Poulenc – Blood Solids Case (7th Cir. 1995) - POSNER
1. Suit against maker of blood solids by hemophiliacs who were exposed to HIV after taking blood solids
2. R-P had already won 12 out of the 13 individual cases that had been decided (SI: this is useless… not a random sample… cases who did not have a good chance to win probably settled)
3. Can Ps certify as a (R23(c)(4) “Issue Class”?
a. Posner: NO CLASS CERTIFICATION
i. Different state law applicable (Esperanto problem)
ii. Cannot certify “issue class” with individual varying HIV exposure, damage amount, etc
iii. Dangers of mass tort – “judicial blackmail” for D companies compelled to settle in the shadow of a fake class
iv. Regarding cost, the claims are big enough to be brought individually
4. How is this different from R23(c)(4) Asbestos Mass Tort Claims??
a. There are NO future Ps here… blood solids done – no endless relitigation risks for D for non-precluded parties
b. In Jenkins, the R23(c)(4) Issue Class was certified: it was regarding D’s “state of the art tech” defense… had nothing to do with P’s characteristics
5. NOTE: The settlement proposal went down $800 MILLION after this decision was handed down… shows how important Class Action is!
v. Asbestos Cases - Background:
1. Jenkins v. Raymark (5th Cir.) – 23(c)(4) Issue Class Certified, regarding availability of D’s “state of the art technology” defense… breakthrough case in Mass Torts Litigation…
a. But, still too many cases… So, the court had the idea of doing “bellweather trials,” that would have preclusive effects on Ps and Ds in the Court
b. 5th Cir then REVERSED this…
2. Cimino I – SI’s idea to predict how it would play out in litigation by putting everybody currently in court in groups based on factors that effect settlement price (exposure, time, trial date, etc)… 
a. Court said NO
b. Also Ds did not want it – helps for the 3,000 cases in court, but that is NOTHING the grand scheme of finality of asbestos
vi. Amchem v. Windsor – Asbestos Case (SCOTUS 1997)
1. Attempting to certify R23(b)(3) – Settlement Class
2. Court: NO CLASS CERTIFICATION – NO ADEQUATE REP
a. Cannot settle anything without settling everything… we need finality to this chaos!
b. How do we balance future and present claims?
c. Expanding present claims will reduce future ones
d. No rigor of fairness if you will bind absent parties
3. SI: The way the lawyers were, they were not scared and had the ability to go to trial at any point (against Ginsburg’s point that Ps had no leverage, and therefore not fair)
4. Breyer Dissent: We need to act… time is running out! Can’t let the procedure kill the substance
5. SI Takeaways from Amchem:
a. Adequate Rep is important for building a class
b. Work Rule 23 to make predominance the main concern in settlement cases
c. This is a structurally fair opinion, but tragically wrong given the human aspect of this
vii. Martin v. Wilks – Birmingham Firefighter Case (SCOTUS 1989)
1. White firefighters (WFF) brought suit against Birmingham Fire Dept (BFD) challenging that BFD’s remedy with black firefighters (BFF) violated WFF’s employment opportunities (by giving black minimum jobs and promotions that whites were entitled to from beforehand)
2. Are WFF precluded by BFF v. BFD case? They weren’t a party in the first suit, technically.
3. Court: NO PRECLUSION – WFF not adequately represented by BFD
a. BFD was really on the side of BFF giving them the recourse they deserved… did not have WFF incentives in mind
4. Takeaway: Burden to join parties is on the PARTIES, not the court… parties did not join WFF, therefore cannot preclude WFF
a. Stevens Dissent: WFF should have intervened
i. PN: This is bullshit dissent because WFF tried intervening and were denied
K. DISCOVERY
a. Relevant Rules
i. Rule 16 – Pre-trial conference
ii. Rule 26 – General Discovery Rules
1. Rule 26(a)(1): Initial disclosure of “standard” materials typically sought in litigation
a. Purpose: to get the ball rolling!
2. Rule 26(b): Discovery over any (non-privileged) matter that is relevant to any party’s claim or defense
3. Rule 26(f): Conference for Discovery Plan
iii. Rule 27 – Depositions to Perpetuate Testimony
iv. Rule 28 – Persons Before Whom Depositions May Be Taken
v. Rule 29 – Stipulations About Discovery Procedure
vi. Rule 30 – Oral Depositions
vii. Rule 31 – Written Depositions (cheaper, but useless because lawyer will just answer for the client… like texting a girl with all of her friends helping instead of just calling her)
viii. Rule 32 – Using Depositions in Court Proceedings
ix. Rule 33 – Interrogatories to Parties
1. Limited to 25 (kind of arbitrary)
2. Rule 33(d) – Option to Produce Business Records… you could force the seeking party to go through the records themselves
x. Rule 34 – Document production or the inspection of physical evidence (like going to property and measuring, etc)
xi. Rule 35 – Physical and Mental Examinations
xii. Rule 36 – Requests for Admissions
1. This can be used in court, and is a good way to filter further down to what the disputed facts are
xiii. Rule 37 – Failure to Make Disclosures or to Cooperate in Discovery; Sanctions
b. Fundamental Concepts
i. Important step to get to the CORE OF THE ISSUE, further down the funnel… which facts are in dispute, and which are not in dispute?
ii. Discovery is done by the PARTIES… little direct supervision by the court
iii. Broad/liberal Discovery rules in American system is unheard of in other systems like in Europe
iv. Information is cheaper to ASK for than to PRODUCE
1. This is a Moral Hazard… Negative Externality
v. Lawyer forced to represent client AND cooperate with both sides
1. When information is already obtained, the marginal cost to produce it is NOTHING… BUT, there is no incentive to do fact-finding if you are going to have to have to hand it over anyway (see below)
2. Exception for Attorney Work Product (on top of Attorney-Client Privilege) – this creates incentives for lawyer to work for client without thinking it will have to be turned over to the other party anyway
c. Cases
i. In re Convergent Technologies – Out of Hand Discovery Case (N.D. Cal. 1985)
1. This case is an example of excess possible under our broad/liberal discovery rules
2. Court: “total breakdown in what is supposed to be a self-executing system”
3. Common sense questions to ask during discovery:
a. What info do I really need?
b. What is the cheapest way to get it?
4. Parties used Discovery for strategic, tactical advantages
a. Parties must act in good faith and common sense
ii. Davis v. Ross – Diana Ross Income Case (S.D.N.Y. 1985)
1. Diana Ross’s assistant was suing Ross and wanted Ross to release her annual income
2. Practical Concern: Ross did not want to release this information because of another suit going on with The Supremes where she is resisting giving up that information
3. Court: This info is IRRELEVANT (annual income, attorney fees, etc), private fact that need not be disclosed
iii. Coca Cola v. Coca Cola – Secret Recipe Case (D. Del. 1986)
1. CC Bottling (CCB) sues CC for producing Diet Coke outside of CCB’s exclusive right to produce Coke, claiming that Diet Coke is similar enough to Coke… demands for CC to produce top-secret recipe for Coke for discovery
2. Issue: Do we make CC give up the recipe for discovery here?
3. Court: YES – the recipe for Coke is relevant to the similarity with Diet Coke
4. The case immediately settled – CC would rather settle then give away its most important trade secret!
iv. Kozlowski v. Sears, Roebuck & Co. – Fire Pajamas Bad Database System Case (D. Mass. 1976)
1. P burned himself from flammable pajamas sold by Sears… files R34 “request to produce” record of all the previous complaints and communications regarding similar deaths and injuries
2. Sears’s customer communications system is horrible – all index cards only organized by name, not type/subject of complaint, would take years to find the info
3. Issue: Is the burden of Sears to have a good system to produce the info, or is it not fair for P to ask for something like this?
a. Maybe this is the cost of doing business – corps should organize themselves so they are in a position to produce information efficiently at a time like this
b. Lawsuits force businesses to make good products… companies can do whatever they want as long as they know they are accountable after the fact (litigation = “ex post regulation”)
v. McPeek v. Ashcroft – DOJ Email Test-Run Discovery (D.D.C. 2001)
1. P alleging improper retaliation under employment laws in DOJ… wants DOJ to search backup files for potentially relevant materials – years and years of emails, expensive process
2. Issue: Do we make DOJ spend all the money producing it for the chance of something coming up, or do we let P go without a chance to look into it because its too expensive?
3. Note: When courts make managerial decisions like this, they must keep cost-benefit analysis in mind…
4. Court: We’ll do a TEST RUN… we will search for only a certain relevant period of time… if the search is fruitful, we will continue… if not, then we will stop
a. This is a very creative, good idea… it balances the opportunity for P to find the information with the cost-consciousness to not make D front such a high cost
L. SUMMARY JUDGMENT
a. Relevant Rules
i. Rule 56 – Summary Judgment
1. Comes AFTER discovery when factual record is closed… BEFORE jury is compiled
ii. Rule 50 – Motion for Directed Verdict
1. SI: R56 SJ = “Pre-trial” R50 MDV
b. Fundamental Concepts
i. SJ = “no genuine issue of material fact”
1. R56 SJ = judgment as a matter of fact… (R12(b)(6) MTD = matter of law)
a. R12(b)(6) = whether facts could be established?
b. R56 SJ = HAVE any facts been established?
ii. Purpose
1. FQ: If this factual record is sufficient for a R50 MDV, then why waste time and go trial? “Pre-trial R50”
2. If there’s no genuine issue of material fact, no point of going to trial
iii. Policy Concern
1. The divide between matter of law and matter of fact is blurry now… what should be R12(b)(6) MTD and what should be R56 SJ is not so clear…
2. 7th Amendment – Right to Jury Trial… SJ has to be careful not to violate 7th Amendment, by determining factual disputes
iv. Burden Shifting
1. If you are changing the status quo, you carry the “ultimate burden of proof”… in our system this is the P who is bringing the suit, changing the status quo
2. Burden of Proof (Ultimate)
a. P carries Burden of Proof permanently to show D is guilty
b. Standard for Civil Cases: “by preponderance of the evidence” = 50% + 1
3. Burden of Production (aka Burden of Going Forward)
a. Intermediate Burden that can be shifted to the other side.  D carries this burden when moving for SJ, then can discharge to P to show why SJ should not be granted
4. D’s Burden of Production for SJ - Standards
a. Adickes = 100% Standard… must foreclose every possibility… this is impossibly high!
b. Currie = 0% Standard… Movant’s burden of production is EQUAL to movant’s ultimate burden of proof… For D, this is ZERO!
i. can shift burden to P basically by just moving for SJ
c. Louis = “50%” Standard… Movant bears limited burden of production… Movant must show either:
i. Affirmative evidence NEGATING essential part of other sides’ claim, OR
ii. Lack of evidence in the record by other party
iii. Purpose: If not for this minimum threshold, P
c. Cases
i. Adickes v. S.H. Kress – Civil Rights Lunch Counter Case (SCOTUS 1970)
1. Adickes (white schoolteacher) with 6 African-American students were refused service in Miss. lunch counter… then arrested outside for “vagrancy”
2. Adickes sues Police under 42 USC 1983 (for discrimination by state actors)… needed to show that Police acted in conspiracy with Kress to arrest them outside restaurant
3. Court: SJ Movant must AFFIRMATIVELY prove that there P has NO possible evidence
a. To win, D needed to foreclose every possibility that someone in the store communicated with police
4. Adickes Standard: 100% Burden of Production
a. This standard is impossibly high! It is asking D to prove a negative… not possible…
b. SI/student compared this to “Bertrand Russell’s cat”… cannot prove what’s not there
ii. Celotex Corp v. Catrett – Asbestos SJ Case (SCOTUS 1986)
1.  Wife bringing suit for husband’s asbestos death
2. Court (Rehnquist): Currie 0% Standard
a. D simply needs to inform the court of the motion for SJ (“Hey, court… there is an absence of genuine issue of material fact”)
b. NO requirement to actually negate opponent’s claim
3. Policy: This gives incentive to D to invoke a motion for SJ for FREE… putting the cost on P to produce information. 
a. BUT, in reality Ds end up putting more evidence to support the motion for SJ (even though none is necessary)… because it gives a better chance to win!
b. Not a major concern in practical reality
iii. Matshushita v.  Zenith Radio Corp. – TV Price-Fixing Case (SCOTUS 1986)
1. American TV manufacturer sued Japanese manufacturers for illegal predatory pricing
2. There were experts showing economic theories on both sides of the argument
3. Court: SJ GRANTED… no genuine issue of material fact
a. Court said that Ps economic theory “did not make sense”
4. This case gives the judge more power to examine the WEIGHT of the factual record – never seen before
iv. Anderson v. Liberty Lobby – Defamation SJ Case (SCOTUS 1986)
1. P claims D defamed him… D moves for SJ
2. Court: SJ GRANTED
a. Anderson Standard: SJ should be granted when “no reasonable juror could conclude in the party’s favor”
i. Same standard as R50 DV – “only one reasonable conclusion”
b. This result makes sense when you view SJ as a “pre-trial” R50 MDV… so, have the same standard for both
M. FACTUAL REVIEW/PLEADING
a. Fundamental Concepts
i. Liberal pleading standard from Conley in question now… courts assuming larger role examining the plausibility of claims
b. Cases
i. Markman v. Westview Instruments – Dry Cleaners Patent Case (SCOTUS 1996)
1. Patent case regarding the definition of “inventory” in Dry Cleaning (does it include cash inventory, or just clothing inventory?)
2. Court reserves the right to make decision for “patents and terms of art” because they are more qualified than jury
a. “Trained in exegesis” – SI likes this quote
b. To assure consistency, uniformity, predictability, in major markets, like patents
3. Policy - Does court really have better expertise defining “inventory” in dry cleaning than a jury?
a. Why have a jury at all, ever, if courts are more qualified?
4. Markman is an example of a court taking jury role to decide factual dispute
5. Markman is limited (for now) to patents and terms of art… Court declined to extend Markman further
ii. Bell Atlantic v. Twombly – Baby Bell Anti-Trust Case (SCOTUS 2007) 
1. Class Action of phone customers against Baby Bells for conspiracy to keep prices stable... D brings R12(b)(6) MTD
2. Evidence of price stability is equally consistent with innocent corporate strategy to not invade boundaries and undercut industry
3. P has lack of evidence of conspiracy… only public records… discovery would be extremely expensive and broad
a. BUT – conspiracy members don’t publish their communications!
4. Court: MTD GRANTED – (despite possible dispute of material fact)
a. Court determines “comparative plausibility”… not plausible when compared to other possible innocent theories
i. Think R9(b) Tellabs!
b. SI: Souter justifying it that a discovery will not lead to anything, not cost-justified… 
c. Ds put forward better claim with info that was available to public
5. SI: What is “comparative plausibility” when P does have opportunity to look into evidence? What are you comparing? Only one side of the story…
6. Policy:
a. Does Twombly kill Conley? Is pleading standard required to hurdle “plausibility” requirement...?
b. OR is it limited to anti-trust cases like this with a lot of public information available?
iii. Ashcroft v. Iqbal – Post 9/11 Detainment Case (SCOTUS 2009)
1. Iqbal detained for being “high interest” on account of race/religion/nationality… suing Federal Gov’t for subjecting him to harsh conditions
2. D moves for R12(b)(6) MTD
3. Court: MTD GRANTED… pleading insufficient to show plausible claim (Twombly standard)
4. Iqbal shows that Twombly is extended outside of anti-trust!
a. Court: Twombly will be applied “transsubstantively” with no regard to the area of law…
5. Policy Concerns
a. No more strict divide between determinations of law or determinations of fact
i. R12(b)(6) MTD was granted in Twombly and Iqbal for lack of plausibility… is that a review of facts or law?? Seems blurry
b. Is Conley liberal pleading standard dead?
c. SI: Consequences of this are still a work in progress… we shall see what these cases do in reality
N. PERSONAL JURISDICTION (jx)
a. Fundamental Concepts
i. General Jurisdiction
1. ANY litigation with regards to that specific party can be brought in that forum (NOT dependent on transaction)
2. EX: Corporations (HQ or Inc. Forum)
ii. Specific Jurisdiction
1. Depends on nature of dispute (transactional)
2. 3 types of Specific Jx
a. In personam (jx over the person)
b. In rem (jx over real property interests in land)
c. Quasi in rem (suing person’s property to enforce judgment over that person)
iii. Framework of Analysis
1. Are there any of the three categories by in Pennoyer (as reaffirmed by Burnham?
2. If not, and and it is transactionally based (NOT general jurisdiction), are there MINIMUM CONTACTS/FPSJ of Int’l Shoe, as articulated by Asahi?
a. NOTE: O’Connor different MC test than Brennan in Asahi
b. Analyze FPSJ, regardless of MC (Asahi 2B)
3. NOTE: Nicastro is tough to reconcile with Asahi.
b. Cases
i. Pennoyer v. Neff – Oregon/California Case (SCOTUS 1877)
1. Neff entered into K in Oregon and then moved to California… Pennoyer suing him over K dispute, but cannot find him… posts notice on his property in Oregon (which is sufficient)
2. Issue: Can Or. have jx to enforce a judgment against Neff even though he is not an Or. citizen?
3. Court: THREE ways to satisfy personal jx
a. Domiciliary
i. Citizen of that jx
ii. This is regardless of transaction… you are a citizen of that forum!
b. In-State Service
c. Consent
i. D consenting to the forum
ii. EX: Forum Selection Clause (D can also consent in a regular way too)
4. This case basically says… sovereignty = territorial borders
5. Takeaway: The Pennoyer Model does NOT work in modern times!
a. Mobile population – we are a mobile population now, and we are not tied to our land like we used to be
b. Corps in commercial market place – Goods move freely to many customers all over the country… where does the transaction happen? How can we establish specific personal jx?
c. Value of Sovereignty – Either state in this case will have diminished sovereignty (Cal for not protecting citizens, Or. for not protecting local Ks)
ii. Hess v. Pawloski – Mass. Driving Case (SCOTUS 1927)
1. Hess sues Pawloski (Pa. resident) for injuries sustained in car accident that occurred in Mass.  Jx based on Mass. statute that by driving through Mass, you automatically agree to have Mass registrar receiving notice on your behalf 
2. Issue: Does Mass. lawfully have jx over Pawloski?
3. Problems with Mass. Statute
a. How can non-residents know about this statute?
b. Is Mass. “Registrar” equivalent to in-state service or consent as required by Pennoyer?
4. BUT – the accident occurred inside Mass…!
5. Takeaway: We need to balance holding people responsible for their actions with having states overreaching boundaries.
iii. International Shoe v. Washington – One-Shoe Salesman Case (SCOTUS, 1945)
1. Int’l Shoe (De. Inc, Mo. HQ), does business all over country… no offices in Wash, but sells shoes there… Wash. Gov’t suing Int’l Shoe for tax issue, serves Int’l Shoe salesman in-state… salesmen have one shoe each, poor, low-level employees
2. Issue: Does Wash. have personal jurisdiction over Int’l Shoe?
a. Court: NOT sufficient for in-state service of corporation
3. This case introduces transactional approach
a. Minimum Contacts (MC) – “threshold question” = must be met as a requirement…
i. continuous/systematic economic activity with the forum (as opposed to casual, irregular activity)
1. Agents in the state
2. Continuous business
3. Reaping benefits of the state’s laws
ii. FQ: What’s the transactional relationship between the activity giving rise to the lawsuit and the forum?
iii. NOTE: Lawsuit has to be RELATED to the type of contact the company has.
1. Here, Wash is suing over company’s tax for Wash state… related.
b. Fair play and substantial justice (FPSJ)
i. FQ: If you’re here a lot, reaping the state’s benefits, then you must be liable to the State’s jx…
ii. Balancing test:
1. Burden on D
a. Not so high, big company
2. Burden on P
a. Different here, State is both Forum AND P
b. Not fair for P to have to chase D around the country to vindicate itself
3. Forum State Interest
a. It is Wash’s laws that Int’l Shoe allegedly broke
4. Court interest
iii. This is a fall-back for MC… if MC is expanded too broadly, then we still have to satisfy FPSJ!
4. SI: This case can be viewed as adding a 4th category to Pennoyer…
iv. McGee v. International Life – Life Insurance Claim Case (SCOTUS 1957)
1. McGee (Cal. resident) enforcing Cal. judgment against Int’l Life (Tex. corp) for life insurance policy
2. Court: YES Jx
a. MC: YES… ONE K is sufficient for MC
i. This is a very broad interpretation
b. FPSJ: YES… does not violate notions of fairness
3. Takeaway: High point of expansive PJx
v. Gray v. American Radiator – Transported Dangerous Machine Case (Illinois)
1. Machine constructed elsewhere, brought into Ill., caused harm in Ill…. Ill. has pointless “long-arm” statute (jx over anything Constitutional)
a. SI: These laws essentially (theoretically) put people on notice of possible jx. (similar to Hess?)
2. Issue: Can Ill. have jx over manufacturer?
3. Result: ?
vi. World-Wide Volkswagen v. Woodson – Oklahoma Accident Case (SCOTUS 1980)
1. Robinsons buys can in NY, leaves residence in NY to move to Cal. On the way to Cal., they car gets into accident in Okla. Robinsons sue Ds in Okla. court.
2. Issue: Can Okla. court have jx over WWVW and Seaway (NY local dealership)?
3. Court: NO PJx – NO MC… (no evaluation of FPSJ)
a. Court: There must be PURPOSEFUL AVAILMENT
b. Evaluation is solely based on DEFENDANT
i. Main factor for the court is foreseeability for D to face liability in that forum
ii. Court does NOT weigh competing interests of the state, etc
c. Court: Chattel-driven movement (like cars) is NOT sufficient for foreseeability
d. NARROWER than McGee
4. Dissent (Brennan): ANY stream of commerce… YES Jx (they bought a car to drive it around the country)
5. What would make a forum foreseeable? SI: presence, advertising, legal status, assets, business etc
a. Here, local dealership does NOT have any of this contact with Okla.
b. These are D-based… not transactional
vii. Calder v. Jones – Fla-Cal National Enquirer Case (SCOTUS 1984)
1. National Enquirer (Fla. Corp) published story about Shirley Jones (works in Cal., lives in Cal.)… had sources and phone calls with Cal. for story, and a visit or two regarding the story.  Jones sues for libel in Cal. state court.
2. Issue: Can Cal. have jx over National Enquirer?
3. Court: YES PJx – YES MC
a. NE was directing activity to Cal. (foreseeability!):
i. Ds knew the effect of their conduct would be felt in Cal.
ii. Selling many magazines there 
4. Calder MC Test
a. Intentional actions
b. Expressly aiming at forum state
c. Causing harm, which D knows is likely to be suffered in forum state
viii. Keeton v. Hustler – SOL NH Case (SCOTUS 1984)
1. Keeton sues Hustler Magazine for defamation in New Hampshire court, because that was the only state still had unexpired SOL
2. Hustler sells 10,000-15,000 copies per month in NH in 1984
3. Court: YES PJx
a. Continuous, systematic business (# of copies) (Int’l Shoe?)
b. State interest in seeking redress for citizen subscribers harmed for misleading story
4. NOTE: Defamation is tricky because it deals with the effect your info has on OTHER people… people in NH were exposed to defamatory info
5. Where do we draw the line? What is a lot of copies to sell in a particular forum? Examples:
a. Daily News Case: Only 13 copies sold!
b. Harry Reams Pron Star Case: Small conservative town in Tenn. sues Harry Reams for being in porn film, etc-00ol.,../;
i. How can Reams be liable in Tenn.? He does not control distribution?
ii. How can we let a small town in Tenn. decide what we get to watch around the world? (If Reams stops making pornos to avoid being brought into a forum like Tenn.) 
c. Problem: WWVW does NOT consider critical question of forum state’s interest in jx? By focusing JUST on D, we lose sight of whether it makes sense to have this case in this forum
ix. Walden v. Fiore – Pro Gamblers Georgia Airport Case (SCOTUS 2014)
1. Couple comes through Georgia airport on their way to Las Vegas with large amounts of cash. Couple claims they are pro gamblers, airport security thinks it’s a drug run. Security confiscates the money. Couple goes to Las Vegas without the money, sues officer in Nev.
2. Issue: Does Nev. have jx over officer in Ga. airport?
a. Court: NO PJx – NO MC
i. It WAS foreseeable that harm would be felt in Nev… but that is not enough
ii. NO DISTINCTIVE connection between officers and Nev… 
1. The same would have happened if it were ANY state… nothing with Nev. specifically
2. NO purposeful availment.. NO tangible, ongoing relationship with the forum (Int’l Shoe)
3. Takeaway: This further emphasizes that just D’s foreseeability (WWVW) is NOT sufficient… D must have REAL connection with the forum state
x. Asahi Metal v. Superior Court – Motorcycle Subpart Case (SCOTUS 1987)
1. Zurcher gets into accident on Honda motorcycle, sues Honda and Cheng Shin (R18 alt pleading) in Cal. court.  Cheng Shin impleads subpart manufacturer Asahi (R14).  Zurcher settles case with Honda and Cheng Shin… now Cheng Shin has case with Asahi to recover for bad parts.
2. Asahi sells about 100,000 quantity parts to Cheng Shin, obviously knows they are being resold as part of the motorcycle.
3. Issue: Does Cal. have PJx over Asahi?
4. Court: NO PJx – many different opinions in this case
a. Minimum Contacts (Part IIA)
i. O'Connor: “purposeful availment-plus”; no minimum contacts here b/c no agents, no sales, no offices, no advertising
ii. Brennan: entering the stream-of-commerce sufficient to satisfy minimum contacts if party aware that its product could reach forum state (SOC + foreseeability)
iii. Stevens: minimum contacts gets subsumed in FPSJ, so doesn't really address; though, if he were forced to, he would've found minimum contacts
b. Fair Play & Substantial Justice (Part IIB) – PJx over Asahi VIOLATES FPSJ
i. Burden on defendant of having to defend in the forum
1. VERY HIGH here as Asahi is a foreign corporation
2. less than, say, insurance company in McGee
ii. Interest of the state in the subject matter
1. Pretty LOW here – what does the state care about this indemnification?
2. Lower than in International Shoe where state of WA a party
iii. Plaintiff's interest
1. LOW – original P (Zurcher) out, foreign corp., NOT a resident of the state
iv. Systemic interest/efficiency
1. LOW – do we want to subject this foreign claim to CA court? Foreign law issues b/w foreign parties
c. NOTE: FPSJ analysis might've come out differently had Zurcher (original P) still been in the suit
5. Takeaway: Court reverts back to FPSJ Balancing Test to evaluate PJx…
a. We saw this in Due Process! Mathews Balancing Test > Checklist
6. SI: This opinion is as good as it could be… not perfect, but perfect may not be possible.
7. Problems/Solutions with this Case:
a. Asahi is scary for foreign entities… can be a small company in one place of the world, and still be liable in the US
b. Minimum contacts YES… PJx will be decided by FPSJ of each particular case
c. Solutions
i. Forum selection clause in K (this does not help when consumer sues subpart manufacturer directly)
ii. Liability insurance (hard to price)
iii. Companies have to know ex ante that they can be liable
xi. J. McIntyre v. Nicastro – Machine Cut Off Hand Case (SCOTUS ___)
1. McIntyre UK sells expensive machines, has US distributor (double-breasted corp shield) McIntyre US (Ohio company, which is bankrupt).  Nicastro (NJ resident) cuts his hand off on McIntyre machine.  McIntyre UK’s only ties to US (not counting the distributor) are a couple trade shows.
2. Issue: Does NJ have PJx over McIntyre UK (US distributor aside)?
3. Court’s FQ: Did McIntyre UK purposefully avail itself to NJ?.... NO PJdx!
a. Kennedy: Stream of commerce to Ohio distributor sufficient for MC in US, but not in any particular state… therefore, PJx in US, BUT nowhere in particular
b. Breyer: Only ONE machine is not enough
c. This opinion makes NO sense…
4. Problems with this Case:
a. Quantity of machine should not matter… it is expensive machine, and quantity of sales are low
b. Company introduced this product in stream of commerce, targeting anywhere in US… shouldn’t they be liable anywhere in US?
5. Implications: NO MC, unless DIRECT contact (or through an agent) with the forum (no stream of commerce)
a. SI: This is archaic, brings us back to Pennoyer
6. Takeaway: We have to balance the evils of P’s inability to recover with the D being liable anywhere at any time.
7. SI: This opinion is INCONSISTENT with Asahi… NARROW…VERY BAD
a. This case compromises state ability to protect its own citizens
8. Context: Court has Internet looming in the background…trying to narrow the MC
c. Pavlovich v. Superior Court – Cal. Internet DVD Decoding Case (Cal. 2002)
i. Pavlovich (lll., Tex.)posts website allowing people to download software to illegally decode copyright software on DVDs.  Movie companies sue Pavlovich in Cal.  Pavlovich admits knowing that his actions would probably cause harm to movie industry in Cal.
ii. Issue: Does Cal. have PJx over Pavlovich?
iii. Court: NO JDx – mere knowledge of harm not sufficient
1. Zippo Test for Internet Cases:
2. Active (in anticipation of a commercial transaction) vs. Passive web sites
3. If exchange of info is possible on site, need to evaluate the nature of and extent of the exchange to determine PJx…
4. Zippo Test: 
iv. Dissent: This passes Calder test, should be PJx: (1) intentional actions, (2) express aiming, (3) causing harm
v. Takeaway: Internet poses a big problem, because information is EVERYWHERE and NOWHERE at the same time… where can we establish PJx?
vi. SI: There should be PJx here… cannot distinguish from Calder
1. This case compromises state ability to protect its own citizens (Cal.’s movie industry)
d. Daimler AG v. Bauman et al – Argentina Human Rights Cal. Mercedes Case (SCOTUS 2014)
i. 22 Argentines suing Daimler AG (Germany HQ, Inc, Mfg) alleging human rights violations by Mercedes-Benz Argentina during war in Argentina.  Own Mercedes-Benz USA (Del. Inc., NJ HQ), who has independent distributors around the country.
ii. Argentines sued in Cal… Jx based on independent distributor being in Cal.
iii. Court: NO PJx
1. Daimler AG – NO general PJx at Cal (not their “home”)
2. NO Specific PJx, because Daimler’s connection to Cal. (independent distributors, sales, etc) NOT related to the allegation (Argentina War Human Rights Violations)
e. Burnham v. Superior Court – Cal. In-State Service Divorce Case (SCOTUS 1990)
i. Mr. Burnham (NJ resident), gets served process while in Cal. for business (after brief visit to his children, who moved to Cal. with ex-wife). 
ii. Issue: Does Cal. have PJx over Burnham?
iii. Court distinguishes this case from Shaffer (Del. stock certificate case, PJx denied), saying that Shaffer only applied to in-rem, and not in-personam.
iv. Court: YES JDx… upholds Pennoyer category for in-state service
1. Abiding by traditional PJx standards (Pennoyer) is in-line with traditional FPSJ
v. Scalia uses lofty ideas of state sovereignty, etc… interesting take on the situation
O. SUBJECT MATTER JURISDICTION (SMJx)
a. Relevant Rules
i. 28 USC 1331 – Federal Question Jurisdiction (FQJx)
1. All civil actions arising under the Constitution, laws, or treaties of the United States
2. Basically, it deals with Federal Law, therefore justifies Federal Court
3. 2nd Judiciary Act of 1875
ii. 28 USC 1332 – Diversity Jurisdiction (DJx)
1. MUST have Complete Diversity (all parties on one side are diverse from all parties on the other side of the “v”)
2. MUST have amount in controversy $75,000+
a. Claimed by P in good faith
3. Determined by party’s domicile
a. Domicile = last permanent in which he resided with an intent to return
b. If unsure, can also look at the technical domiciliary characteristics: license, taxes, house, etc
c. This is tricky for: students (Mas), temporary workers, athletes being traded (Randy Moss Colin), etc
b. Fundamental Concepts
i. FQJx - Framework of Analysis (in this order)
1. 1) “Four corners” – is Fed Q on the face of the complaint? (Mottley Rule, aka Well-Pleaded Complaint Rule)
2. 2) Is there an EXPRESS right of action? (Holmes)
a. Congress expressly included a right of action when that specific Fed Law was enacted
3. 3) Is there an IMPLIED right of action?
a. Congress did not expressly include a right of action, but really mean to… we have to look at Legislative Intent
b. EX: Title VI (Housing) is identical to Title VII (Employment)… Title VII has RoA, Title VI does NOT… Title VI would be useless without a RoA… we can infer that Title VI has implied right of action
c. Merrell Dow 4-Part Test - Implied Right of Action
i. 1) P is intsended beneficiary of the federal statute
ii. 2) Legislative intent to have private RoA
1. NO Legislative Intent to have private RoA here… meant as FDA regulation, not for individual recovery
iii. 3) Statutory purpose/goal is furthered by private right of action
iv. 4) NOT an area of traditional state interest (tort, family, criminal, contracts, etc)
4. 4) If no right of action, is there a FED INGREDIENT? (Grable)
a. FQ: Does state law claim turn indispensably on interpretation of Federal Law (making it basically a federal claim)?
b. Framework of Analysis: 3 PART TEST
i. Does this case deal with a construction of Federal Law?
1. We want uniformity (we don’t want state courts interpreting federal law)…
2. BUT, we do not want flooded fed courts (if we allow this case to be removed to Fed Court, will a ton of other cases be removed to Fed Court too?... Merrell Dow)
ii. Is this claim colorable?
1. Federal issue must be substantial – we do not want a Fed Q thrown in just to create FQJx
iii. Did Congress intend to preclude RoA?
1. We make inferences from Congress inaction
2. Must be that Congress “did not contemplate including an RoA”
ii. Courts are trying to keep DJx out of Fed Courts, because they don’t deal with Fed Q, they are only there because of the parties
1. Legislature keeps raising and raising the minimum amount (now $75,000+)
c. Cases
i. Mas v. Perry – Creepy Landlord Case (5th Cir. 1974)
1. Ps are marries couple, husband from France, wife from Miss, both living as grad students in Lou.  Suing D landlord (Lou. resident) in Fed Court under DJx.  Couple intends to leave to Kan. for work
2. Issue: Is Judy Mas a domiciliary of Louisiana (therefore destroying DJx)?
3. Court: YES DJx – Judy Mas domicile of Miss., NOT Lou.
a. Miss. was her last permanent residence with intent to stay, although she has not lived there in a while
b. Modern ways to find domicile: taxes, voter registration, drivers license, bills, etc
4. Amount in controversy was also met by good faith (it was less than $75K back then)
ii. L & N RR v. Mottley – Free Train Tickets for Life Case (SCOTUS 1908)
1. Mottley family injured on RR, settles with RR to get free tickets every year for a really long time.  Many years later, while still getting free tickets, Congress passes a law making free train tickets federally illegal.  RR stops giving free tickets.  Mottley sues for breach of K.
2. Issue: Is there FQJx here?
3. Court: Look at the “four corners” of the complaint – if Fed Q not on face of complaint, then no FQJx…
4. What if Fed Q MIGHT come up over the course of the case?
a. Court: Anticipatory Fed Q NOT SUFFICIENT… must be on complaint
5. SI: Mottley is the best case of the semester… an easy rule that is easy to apply, fair, no problem.
iii. Merrell Dow Pharma v. Thompson – Pregnancy Medicine Foreign Ps Case (SCOTUS 1986) – Quoted in Grable v. Darue
1. A lot of different Ps suing Merrell Dow (Ohio Corp) in Ohio state court under state negligence claim in US (because tort system is more pro-P in pharma cases, and Merrell Dow is Ohio domiciliary), using negligence per se against FDCA Fed Statute as basis. Many foreign Ps being told to sue in home country instead of in US, based on forum non conveniens.  Merrell Dow trying to remove case to federal court based on federal ingredient.
2. Issue: Is there Fed Ing FQJx here?
3. FDCA does NOT have express right of action (designed for FDA regulation, not individual recovery)
4. Merrell Dow 4-Part Test - Implied Right of Action
a. 1) P is intended beneficiary of the federal statute
b. 2) Legislative intent to have private RoA
i. NO Legislative Intent to have private RoA here… meant as FDA regulation, not for individual recovery
c. 3) Statutory purpose/goal is furthered by private right of action
d. 4) NOT an area of traditional state interest (tort, family, criminal, contracts, etc)
e. Court: NO implied right of action here
5. Court: NO Federal Ingredient here
a. Court balanced factors: uniformity, state ability to rule on state law, federal expertise in federal law… balancing test later overruled by Grable (below
6. Practical Risks of removing case to Federal Court
a. Flooding Fed Courts: If we allow Merrell Dow cases to be federalized, then we are basically federalizing a whole new area of law, which will flood the federal courts
b. States Deciding National Issues: We do not want states deciding cases of national importance
c. Weighing: State sovereignty vs. Fed Regulation based on National Market 
iv. Grable v. Darue – IRS Seizure Fed Law Case (SCOTUS 2005) 
1. Claim for state “quiet title” depends on interpretation of Federal Law of IRS seizure.
2. Issue: Can D remove to federal court, based on Fed Ingredient?
3. Court: Grable 3-Part Balancing Test – CURRENT Framework of Analysis for Federal Ingredient
a. Government interest in federal forum
i. HIGH – collecting taxes of federal importance, fed judges know tax law
b. Effect on the division of labor between State and Fed courts
i. LOW – “Quiet title” seizure cases are rare, no risk of flooding Federal Courts (like we saw in Merrell Dow)
ii. Basically: are we going to be flooding the federal courts by letting this case in?
iii. When we are not concerned with flooding federal courts, we have more room to make exception to Merrell Dow
c. Substantial Federal Issue
i. HIGH – all depends on interpretation of federal law
d. This Balancing Test is a classic Souter “common sense” approach
P. SUPPLEMENTAL JURISDICITON (Supp Jx)
a. Relevant Rules
i. 28 USC 1367 – Supplemental Jurisdiction
1. (a) Except for (b), Fed Dist Courts have Supp Jx over all other claims that are so related to claims in the action, that they form part of the “same case or controversy”
a. INCLUDES claims involving joinder, intervention of parties
2. (b) IF Jx is based ONLY on Diversity Jx, District Courts do NOT have Supp Jx over claims by PLAINTIFFS against parties who were brought in by:
a. R14 Impleader (EX: Owen)
b. R19 Required Joinder
c. R20 Permissive Joinder
d. R24 Intervention
e. OR, over claims by PLAINTIFFS who propose to be joined under R19 Req Joinder, or R24 Intervening, when exercising Supp Jx would defeat Diversity Jx (?)
3. (c) District Courts MAY decline to exercise Supp Jx IF:
a. Claim raises a novel or complex issue of State Law
b. State claim substantially predominates over the Federal Claims over which the District Court has original Jx
c. District Court has dismissed ALL federal claims which it has original Jx (making Federal Jx therefore baseless)
d. In exceptional circumstances, there are other reasons for declining Jx (this seems like a catch-all, when there are practical concerns lurking)
b. Fundamental Concepts
i. Court can sua sponte raise SMJx concern at any point, unlike PJx, which is governed by the parties
1. Supp Jx was created by the courts, later codified into 28 USC 1367.
c. Cases
i. United Mine Workers v. Gibbs – Secondary Boycott Union Case (SCOTUS 1966)
1. Now codified as 28 USC 1367(a) (above)
2. Gibbs (P) claims UMW (D) engaged in related unlawful activities.  There is one federal claim (secondary boycott), and two state claims (tortious interference with K).  No DJx, because Unions have personhood in all Jxs where members are present.
3. Issue: Does Federal Court have Jx to hear all the claims, state and federal?
4. Court: YES Pendent Fed Jx, when claims arise from “common nucleus of operative fact”
a. Fancy term for transactionally related – we want efficiency, and transactional completion (one Constitutional case)
5. Jx over Federal Clamis = Jx over all related claims
6. Considerations for Pendent Jx
a. One Constitutional case
b. “Common nucleus of operative fact”
c. Substantive federal claim
d. State issues do NOT predominate
e. Discretion – courts MAY exercise Pendent Jx, not MUST
7. NOTE: 28 USC 1367(a) is codification of UMW v. Gibbs
ii. Owen v. Kroger – Iowa/Nebraska Border Dispute Case (SCOTUS 1978)
1. Now codified as 28 USC 1367(b)
2. Kroger (Iowa resident) sues OPPD (Neb. corp) in Fed Court under state law cause of action (Diversity Jx)… OPPD impleads Owen (initially a Neb. corp).  Kroger amends complaint and sues Owen directly R18.  They find out a little later on that Owen is actually Iowa corp, because of confusing state border situation.  Kroger loses against OPPD, and wants to proceed in Fed Court against Owen, who is NOT diverse.
3. Issue: Is there Fed Jx over Kroger v. Owen (state claim, with non-diverse parties)?
4. Court: NO Fed Jx
a. Supp Jx IMPROPER when original basis for Fed Jx was Diversity… not Fed Q Jx
b. Although claims are transactionally related, and separating claims would be inefficient, we want state law in state court and federal law in federal court
c. Willing to forgo efficiency to keep state/fed balance ok
5. Idea of D who is “passive victim” dragged into federal court
a. Cannot allow P to choose the federal forum for state claims
b. SI Book: “Court showed that the P cannot manufacture Diversity jx by waiting for D to implead a non-diverse party”
d. Class Actions AND Supp Jx
i. Class Actions Fairness Act (CAFA) – 2005
1. Extends Fed Jx to ANY class where:
a. Amount in controversy is $5M+
b. Less than 2/3 of the class members are from Jx where case is being conducted
c. The idea is that these cases are of national concern, and therefore should have Fed Jx.
2. This overrides Zahn v. Int’l Paper (1973) which held that EACH class member had to meet the controversy $ requirement
Q. CHOICE OF LAW (Erie Doctrine)
a. Fundamental Concepts – Framework of Analysis
i. Governed by Erie, as articulated in Hanna (Warren/Harlan)
ii. Hanna v. Plumer Questions:
1. Is there a federal rule on point?
2. If not, look at Twin Aims of Erie: prevent forum shopping, and inequitable administration of the law
3. How do we examine Twin Aims?
a. Harlan’s Concurrence, regarding Procedural vs. Substantive rules: How does this rule/law affect daily conduct?
i. EX: Statute of Limitations (although it seems procedural) affects how we act… legal insurance, peace of mind of not being liable forever… therefore, substantive (according to Harlan)
ii. EX: Color of paper of brief does NOT change how we act… therefore, procedural (according to Harlan)
iii. Gasperini tried to throw away the great analysis of Hanna in favor of “outcome determinative” nonsense test from York (Frankfurter), but Shady Grove reverted back to Hanna, and restored faith in humanity.
b. Relevant Rules
i. Rules of Decision Act (Section 34 of Judiciary Act of 1789) – RDA
1. Federal Court with Diversity Jx should use State Substantive Law in the state where the Fed Court is sitting
ii. Rules of Enabling Act of 1934 (REA)
1. Federal Court should use Federal Procedural Law for both Diversity Jx and Fed Q Jx
c. Cases
i. Swift v. Tyson – Justice Story Choice of Law Case (SCOTUS 1842)
1. Issue: Do Federal Courts, in cases under Diversity Jx, use Federal Law or State of Law?
2. Court: Federal Courts should follow State STATUTORY Law, but NOT STATE COMMON LAW.
a. This was still early U.S. history… states were gaining statehood every day, and had no common law… Justice Story did not want Federal Courts giving up power for nonexistent State Common Law
b. Story had vision of national market, that needed National Common Law
3. Practical Risks:
a. Outcome of cases will be different depending on if the party is Diverse or not… that should not matter to the merits of the case!
b. Gives Federal Courts a lot of power to create federal common law (political reasons behind why this might be a risk)
ii. Black & White Taxicab v. Brown & Yellow Taxicab – Taxi Tennessee Incorporation Scheme Case (SCOTUS 1928)
1. Brown had exclusive K to service a certain railroad station in Kent. Kent. State Common Law did NOT allow exclusive K.  Fed Law DID allow exclusive K.
2. Brown disbanded, and reincorporated over the border in Tenn., allowing for Diversity Jx to apply.  Under Swift, Federal Law applies over State Common Law, and Brown would be allowed to keep exclusive K.
3. Brown was able to get different outcome on the same facts, simply by being diverse
4. Takeaway: This is a clear (yet extreme) case of the main risk that Swift poses – same facts, different results… simply because of citizenship of parties.
iii. Erie RR v. Tompkins – Pennsylvania Train Door Case (SCOTUS 1938)
1. Justice Brandeis
2. Tompkins (Penn. Resident) hit by protruding train door from Erie RR (NY corp) while walking on platform in Penn.  Penn Common Law = NO recovery (on platform = “trespasser” under tort law).  Federal Common Law = YES recovery (“invitee” under tort law).
3. Issue: Which law do we use? Federal or State?
4. REA of 1934: Gives judicial branch power to create FRCP
5. Court: State Substantive Law INCLUDES COMMON LAW, should be used above Federal Law in Diversity Jx cases (therefore, Penn. Common Law applies, no recovery for Tompkins)
a. Rejecting Swift v. Tyson, by saying that State Common Law controls over Federal Law
6. SI Book: “Erie indicated that while Diversity Jx may control the forum… it should NOT control the outcome.”
a. Basically, trying to preventing a B&W v. B&Y situation
7. Result: Unclear what the difference is between SUBSTANTIVE and PROCEDURAL LAW??
iv. Guaranty Trust v. York – Outcome Determinative Frankfurter Nonsense Case (SCOTUS 1945)
1. Justice Frankfurter
2. This case tries to define substantive from procedural
3. Class action brought in Federal Court based on Diversity Jx… SOL is different depending on NY State or Federal Law
4. Issue: Is SOL substantive or procedural?
5. Frankfurter: If the difference between State and Federal law in the case is outcome determinative, then it is Substantive…
a. All aspects of Diversity Jx case should emulate what would happen in State Court.
b. SI: This is NONSENSE: isn’t every case like this going to be outcome determinative? Or else there would not be an issue.  This ruling basically means that everything is substantive, and therefore State Law will always apply
i. This heavily compromises the REA, because now all Fed Proc Rules take a back seat to State Rules in Diversity Jx cases
v. Cohen v. Beneficial Industrial (SCOTUS 1949)
1. Follows York, and applies O-D test (St/Fed law regarding bond posting for derivative actions).  Rules that state law holds
vi. Ragan v. Merchants Transfer & Warehouse Co – Kansas SOL Case (SCOTUS 1949)
1. Issue: Use Kan. SOL rule or Fed SOL rule (regarding timing of service of process)?  P would be barred under one, allowed under the other.
2. Follows York, applies O-D test
a. Court: P should not be allowed to follow thorugh with case in Fed Court that would have been dismissed in State Court (SOL expired)
vii. Byrd v. Blue Ridge Electric – DID NOT READ IN CLASS, ONLY IN SI BOOK (SCOTUS 1958)
1. Goes to the total opposite direction of rigid York rule, and says that Choice of Law should be determined by a Balancing Test
a. State Law interest in applying its own procedures, with
b. Federal uniformity and efficiency interest
2. Balancing Tests are nice (we know from DP and PJx), BUT this gives no ex ante predictability to the parties and gives too much flexibility to the courts.
3. Takeaway: York TOO RIGID… Byrd TOO FLEXIBLE… We need middle ground
viii. Hanna v. Plumer – Mass. Executor Service of Process Case (SCOTUS 1965)
1. Chief Justice Warren (Majority)
2. Mass. has special rule for service of process to be done in person for executor, so they are aware of all litigation against them, for public policy reasons.  Case would be dismissed under one law, not dismissed under the other.
3. Issue: Should Federal Court follow State Rules regarding Service of Process?
4. Warren: If there is a Federal Rule on point, USE FEDERAL RULE
a. Warren gets to this conclusion by a flow chart-like questioning:
i. Is there a federal rule on point?
ii. IF yes, is there a conflict with state law?
iii. IF yes, is it within the REA?
1. If FRCP, then it IS within the REA… apply Fed Rule
b. The answer to Warren’s Flow Chart is ALWAYS APPLY FED RULE… the only way that it could be no is if Congress, Supreme Court, and Rules Committee all acted unconstitutionally (since FRCP are a result of all those groups’ contributions)
c. If NO federal rule on point, think about Twin Aims: avoid forum shopping, and inequitable administration of laws
5. Justice Harlan (Concurrence) – SI LOVES THIS OPINION, SAYS IT IS THE CLEAREST AND BEST OPINION IN THE TOPIC… SAVES THE DAY
a. Harlan: we determine substantive and procedural law by asking: does this change how we act on a daily basis, ex ante?
i. EX: SOL may seem procedural, but it changes parties’ conduct (liability insurance, peace of mind, etc), and is therefore substantive
ii. EX: Color of brief paper requirement does NOT change behavior ex ante, therefore purely procedural
b. There is a gray area between substantive and procedural, but Courts should use this as a guide in determining which way to go
6. Takeaways
a. Warren and Harlan are preserving state’s ability to enforce laws of primary conduct, that traditionally belong to states (torts, property, contracts, etc), regardless if state laws are common law or statutory law.
b. SI Book: Hanna resolves policy concern of Erie, while providing easily applicable rule for the lower courts.
ix. Gasperini v. Center for Humanities – Photographer Lost Slides Case (SCOTUS 1996)
1. Center lost slides for photos taken by Gasperini. Jury awards Gasperini $450K… NY has law that Court can review jury award if “materially deviates” from the norm… Federal Law for jury award review is “shock the conscience” standard, higher than NY law.
2. Issue: Use NY Law or Federal Law?
3. Court: USE NY Law
a. Ginsburg: “outcome effective” test for procedural vs. substantive…
i. This is outcome effective, therefore substantial, therefore use State Law..
ii. Ginsburg also tries to evaluate State interest
b. This erases Gasperini, and goes back to York nonsense!!
c. Under Hanna, this would be procedural (and therefore federal law would apply) under both Warren AND Harlan (Federal Law on point, AND does NOT change behavior ex ante)
i. PN: It could be potentially argued that runaway jury awards can dampen commercial contracts, but this is not as strong as other ex ante daily actions examples
4. Takeaway: This is a MAJOR step backwards in this area… Ginsburg totally skips Hanna and goes back to the nonsense of York…
x. Shady Grove Orthopedics v. Allstate Insurance Co (SCOTUS 2010)
1. SG files class action in diversity to recover interest Allstate owed on its insurance claim.  NY Civil Practice Law 901(b) precludes class action to recover a penalty such as statutory interest, while FRCP R23 does NOT have this rule.
2. Issue: Use NY CPL or FRCP here?
a. Scalia: USE FRCP R23 – there is Fed Rule on point, therefore use it!
i. This is following Hanna…!  This case restores faith in humanity by using sensible evaluation (not York)
b. This rule may be firm, but adverse consequences have not been realized yet… if it becomes too much of a problem, we can fix it then.  But for now it works.
i. BUT: If there are a small set of cases where there is high state interest in applying State Law, should we just do a Balancing Test? For now, no (maybe do not want to open the door too wide, slippery slope argument), but is a factor to think about.
3. Takeaway: Shady Grove brings us back to Hanna, and is currently governing law.
a. SI Book: Whatever the cost of inflexibility is… there is great gain in procedural clarity for federal litigation.
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