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· I. INTRODUCTORY CRAP

· A. Definitions

· Trespass is a direct interference with property; 

· trespass on the case is an indirect interference with property. 

· Bilateral monopoly – when there is one buyer and seller and both become so caught up on haggling that a deal is difficult to make

· Property-rule protection – gives the owner of the resource/right the absolute right to determine exclusion

· When would you want to use this?

· items that have value are not reflected in market price

· where owner has a special relationship with the resource

· where there are religious, moral, or other privacy concerns

· Liability-rule protection – cannot get equitable relief (specific performance, injunction); can only get compensated for damages

· When would we want to use this?

· Where there is a monopoly over a resource and this resource is of immense value to society

· Subject to open

· II. WHAT CONSTITUTES POSSESSION?

· A. Physical Occupation Required

· Pierson v. Post (N.Y. 1805) – fox case

· mere pursuit is not enough

· Rationales: 

· precedent

· create certainty to reduce disputes and make them easier to resolve

· the dissent wants to encourage fox hunting and would make the standard as long as someone is in pursuit and has a reasonable expectation of killing the fox

· B. Custom Determines Possession

· Ghen v. Rich (D. Mass. 1881) – whale case

· No reason to deviate from a functioning system of custom

· Rationales:

· custom may reflect the best method as it’s made by the people who know best

· Problems with Custom:

· Who is affected by this rule and who is included in the custom decision?

· The whalers (included)

· The finders (probably included)

· The consumers (probably not included)

· The city (maybe not included)

· It can be ambiguous. May not be written.

· C. Rationales for Different Definitions of Possession For Different Animals

· Different customs for hunting different animals.

· Investment differs.

· Changes cost/benefit analysis.

· Labor—larger investment should be rewarded with property rights.

· Fairness—the one who sows should reap.

· Different purposes for hunting (pleasure vs. business).

· The process might be the reward.

· Incentives.

· Extent to which pursuit “gives notice” to others varies. 

· Expectations – the law usually wants to not go against common expectations. 

· Society’s goals vary (do we want the animal killed?). 

· D. Whatever Leads to the Best Result

· Popov v. Hayashi (Ca. trial court 2002) – Bonds baseball case

· Facts: P caught the Bonds 73rd homerun ball in his glove, although it was not clear whether or not he actually was in complete control of the ball or would’ve been able to maintain complete control. Before this could be determined, other spectators jumped in and basically attacked P, and eventually the ball was dropped. D was able to pick up the loose ball and show it to the camera before placing it back into his pocket. 

· Holding: Both have equal claims of ownership to the ball. P did achieve full possession, but he did have a right to attempt to achieve possession and therefore has a pre-possessory interest in the baseball. On the other hand, D did everything necessary to claim possession, and is only hampered by P’s pre-possessory interest, of which he had no knowledge. The court awarded an undivided joint interest in the ball. The ball should be sold and the profits split between the two.

· E. Possible schemes to resolve possession disputes

· Elites win (“might makes right”)

· Certainty of kill

· Proximity/jurisdictional boundaries

· Share

· Labor/dessert

· Custom

· Keeble v. Hickeringill

· Queen’s Bench, 1707.

Facts: P owned and operated a duck decoy pond on his land. D on multiple occasions came to the pond and fired a gun to scare away the fowl in the pond. It appears that D may have owned a competing decoy pond on his own land, close by. P sues for trespass on the case. 

Issue: Is there a cause of action?

Holding: Yes, because D maliciously interfered with P’s livelihood. 

Notes:

· Does it matter that no one took the duck? (as opposed to Pierson)

· Competition is good and leads to cheaper ducks

· Attention to the nature of the interference rather than the ownership of the animal

Constructive Possession

· I. THEORIES OF PROPERTY
· A. Locke
· a person owns their own body 
· the earth, nature, is owned by human kind in common
· a person comes to own something else by mixing it with his own labor, whether that be tilling the land, picking apples, hunting, etc.
· one owns only what he rightfully can enjoy—anything else is more than his share and has therefore not been consented to by mankind
· because of money, mankind has consented to a disproportionate and unequal distribution of land where one may own more than his share
· B. Radin, Property and Personhood

· Property exists on a scale from completely fungible to very personal
· The importance afforded to these property rights seems to very with its position on the scale—more personal and irreparable property is considered more important to protect.
· People become bound up with “things” that, to some extent, determine their personhood or self.
· Property and personhood are intertwined

· Personal Property – property whose replacement would not be worth the same amount to the individual as the original piece of property

· Fungible Property – property held mainly to be exchanged for other property (i.e. money)
· II. EXPLAINING PRIVATE PROPERTY

A. Rose

· The property narrative gap: Why would anyone set up a civil society to regulate property rights if they were unwilling to put in the effort to till without guarantee of protection? (basically, free-rider problem)

· Why is the profit-maximizing man the default character? 

· Demsetz’ answer to Rose: systems of property evolve; they are not spontaneous creations from the people

· B. Demsetz

· When a society needs to takes externalities into account, they move towards a system of private property
· Communal vs. open access – communal implies a community that jointly owns the land, whereas open access land/resources anyone who happens by can utilize the resource
· Tragedy of the commons refers to both open access and communal ownership systems
· C. Other explanations for the formation of a private property system:

· Instinct (like animals carving out territories)
· Order (protection)
· To protect the elite (elite gain property and find that private property reduces protection costs)
· D. Problems with moving to a private system (transaction costs)

· Hold-out
· Negotiation
· Free-riding
· Continuing disputes
· Enforcement
· ID Costs
· Illegality 
· Fish hypo – communal system with 100 community members
· Person A catches 1 fish. The person gains 1 fish, and loses 1/100 of the undivided community interest in the fish.
· The rest of the community loses 1/100 each of the undivided interest in the fish or 99/100 total (and gains nothing). 
· If the other 99 people offer money to Person A to stop fishing, and Person A rejects that offer, is it still an externality?
· No, because now Person A has been forced to take into account the cost imposed on others. 
· Why will the present community-members not take into account the value of the fish to future generations?
· Because even if each community member individually realizes the value of leaving fish for future generations, no one person is able to stop all the other people from over-fishing, and must fish to make sure they can eat now.
· A private market theoretically takes into account the future value of a property, but this is impossible in a communal system because exclusion is not possible.
· Negative externalities – lead to overconsumption
· Positive externalities – lead underproduction 
· How does private property solve communal problems?
· Internalization of costs - interest in conservation; resale value
· Allows for bargaining between owners (fewer people negotiating)
· Still externalities (e.g. pollution)
· When could private property exist when the costs to society are greater than the benefits?
· When there are private actors who would be greatly benefited by private property who can convince the gov’t and impose the costs on the rest of the society.
· The anti-commons

· Too many people have the right to stop another from using that resource
· Patents—must buy licensing rights for every part of your invention
· Why might distributing IFQs through auction be inefficient?
· Anti-competitive/monopoly if one person buys all
· Distributive problems could result in transaction costs being too high to actually move to an IFQ system
· I. Rights of the Finder

· A. Against the rest of the world

· Armory v. Delamirie (Britain 1722) – chimney sweep case

· “A finder has a claim to such property as against all of the world except the rightful owner. “

· B. Against the property owner where it was found

· Hannah v. Peel (Britain, 1945) – valuable broach in never-occupied house

· Finder has rights over the owner of the house as the item was not “attached to or under” the land of the owner, nor did the owner ever actually have possession of the broach.

· McAvoy v. Medina (Mass. 1866) – purse found in barbershop

· The barbership owner has rights over the finder because the item was mislaid by a customer, not lost, and this result leads to a greater possibility that the original owner will recover the item.

· Arguments for giving it to property owner:

· Discourages trespass

· Increases likelihood of return to original owner

· C. Special Cases

· Treasure trove 

· at English common law treasure trove (must be buried) belonged to the king

· Shipwrecks 

· the US passed a law that finders’ rules did not apply to shipwrecks, but that the US retained possession to all shipwrecks found in its waters and turned possession of them each over to the individual states. 

· Johnson v. M’Intosh (1823)

· U.S. Supreme Court 

Facts: P claimed the land under purchase from Indians and D claimed land based on a later grant (“patent”) from the United States.

Issue: Do they Indians have the right to sell or grant land to an individual?

Holding: No, the government of Britain, the US, and the states have maintained the exclusive right to take Indian lands through purchase or conquest once they have discovered it. The Indians did not “own” the land because they were “savages,” and the land was therefore considered to belong to no one.

Notes: 

· Would it have mattered if anyone was actually in possession of the land?

· Probably not, by the court’s argument.

· The court’s main argument is institutional competency—the court can’t say the rules are illegitimate because then the court is illegitimate

· Some basic rules about rights of creation

· Copyrights and patents under the common law
· International News Service v. Associated Press (U.S. 1918 - pg. 51)

· Holding: AP has no property right in the news as against the public—it is the history of the day—however, they have a property interest against their competitors that remains after first publication, but only so long as it takes to get the news out to their clients. 

· Rationale: Policy reasons: the judge felt that protecting the interests of the news gatherer was important as this was a contribution to society and INS’ behavior, if condoned, could render the service cost-prohibitive. 

· Cheney Brothers v. Doris Silk Corp. (2d Cir. 1929 - pg. 55)

· Holding: There is no common law system of copyright protection. INS v. AP holding is limited to the facts of that case, as a broader reading would seem to say that the court mean to create a common law patent system which would conflict with Congress’ system and makes no sense. 

· Acceptable uses of copyrighted material

· Smith v. Chanel, Inc. (9th Cir. 1968 – pg. 56)

· One company can use the trademarked named of a non-patented product of another company. Leads to better competition.

· Nichols v. Universal Pictures Corp. (2d Cir. 1930 – pg. 59)

· D’s use of P’s play did not constitute copyright infringement as all work builds off other work, and the themes and characters fall into the public domain.

· White v. Samsung Electronics America, Inc. (9th cir. 1993) – Vanna White robot

· There is a parody exception to federal copyright law.

· MGM Studios, Inc. v. Grokster (U.S. 2005 – pg. 65)

· When one distributes a device with the object of promoting its use to infringe copyright, it is liable for resulting acts of infringement by third parties. They are not liable if there is only the mere understanding that the device may be used for copyright infringement, but only if they have taken steps to encourage it and not discourage it, as in this case.

· Patentable or Not?

· Diamond v. Chakrabarty (U.S. 1980 – pg. 60)

· D can patent a bacterium that he created since it does not exist naturally.

· Rights in One’s Own body

· Moore v. Regents of the University of California (Cal. 1990 – pg. 69)

· No ownership interest in cells after removal. 

· Policy reasons support not allowing Moore to sue for conversion—do not want to create barriers to research and can create patient rights by other means.

· Policy Crap:

· Why is copying unfair?

· Profiting from another’s investment and labor

· People deserve a reward for their labors 

· People may not invest if they cannot be assured for their reward

· Why might we want to allow imitation?

· Competition leading to efficiency

· So basically, fairness vs. efficiency

· Right to exclude:

· Jacque v. Steenberg Homes (pg. 87)

· Wisconsin Supreme Court, 1997

Facts: D needed to deliver a mobile home and the easiest route was through P’s fields. P refused, at any cost, to allow them to do this, and repeatedly said they did not want them on their property. They plowed a path through the field and moved the mobile home through it anyway. The jury awarded $1 nominal damages and $100k punitive, but the circuit court set aside the punitive damages, saying punitive damages are not allowed in the case of nominal damages. Court of appeals affirmed. 

Issue: Should the punitive damages be allowed?

Holding: Yes, punitive damages may allowed in the case of nominal damages awarded for intentional trespass. Society has a strong interest in protecting landowners and deterring trespassers, and property owners who have faith in the legal system are less likely to take matters into their own hands.

· State v. Shack (pg. 88)

· NJ Supreme Court, 1971

Facts: P is a farm owner who employs migrant workers and houses them on his land. He had had a previous run in with one defendant, who worked with an org. providing assistance to migrant workers. The first defendant talked to the second defendant (with an org. providing legal services) and they decided to go to the living quarters together to see 2 migrant workers who needed their assistance. P refused to let them talk to the worker in private and asked Ds to leave, which they did not. The sheriff did not force them to leave until P filed written order. P sued for trespass and Ds defended on constitutional grounds.

Issue: Is the claim of trespass valid?

Holding: No, because the right of ownership does not include the right to bar access to government services available to migrant workers, and therefore there was no trespass. 

Notes: 

· Why didn’t the court decide this based on landlord/tenant relations?

· Didn’t want to go give migrant workers tenant status

· Wanted to provide rights that would be relevant in broader situations

· Is that different from above because of necessity?

· Is it actually a necessity?

· I. ELEMENTS OF ADVERSE POSSESSION

· A. An actual entry giving exclusive possession

· Use in the manner that an average true owner would use it under the circumstances

· B. Open and notorious

· such that neighbors would regard that occupant as exercising exclusive possession 

· normal use of land as owner (similar to above)

· C. Adverse and under a claim of right

· claim of title is a state of mine that falls into 3 types required by different states:

· state of mind is irrelevant 

· state of mind is “I thought I  owned it”

· state of mind is “I thought I didn’t own it but I intended to make it mine”

· rationales:

· Protects against, for example, tenants claiming adverse position

· Protects owners in cases where they have given permissions to the user to use the land

· Also sort of a notice requirement

· D. Continuous for the statutory period

· Are there any exceptions to the statute of limitations? i.e. the original property owner is a minor or otherwise incompetent to manage the property

· II. TYPES OF ADVERSE POSSESSION

· A. Boundary mistakes 

· These kinds of cases are driving the definitions of adverse possession

· Can be resolved by agreed boundaries, acquiescence and estoppel

· Mannillo v. Gorski (N.J. 1989)

· Hostile possession is not required for boundary disputes. However, this is not dispositive as it is not clear whether the possession was “open and notorious” as another owner cannot be expected to constantly survey the land for small encroachments. 

· B. Aggressive trespasser (squatters, etc.)

· Taxes

· Out west, the person trying to claim adverse possession must’ve paid taxes on the land during the SOL period

· Not required in the East, but aggressive trespassers are not as common

· C. Color of title mistakes 

· Refers to a claim founded on a written instrument or judgment/decree that is for some reason mistaken of invalid

· Actual possession under color of title of only a part of the land covered by the defective writing is construction possession of all that the writing describes

· D. Prescriptive easement

· like a limited adverse possession doctrine; you obtain a right to use a piece of land in a particular way

· Van Walkenburgh v. Lutz (pg. 115)

· Court of Appeals of NY, 1952

Facts: D bought one lot of land in a new subdivision in 1912 and utilized another unoccupied lot (lot 19) to travel to his land. D built a home for his brother, Charlie, and a garden on Lot 19. Ps bought another lot, and later there was bad blood between them and Ds. In 1947 they bought Lot 19 on auction from the  city without notifying D. D claimed the right to travel on the land and sued, and won an injunction to keep Ps from blocking his travel on the land. P then sued for removal of D’s possessions from the land. Trial court found for D, finding that he had established quiet title to the land.

Issue: Has D established title to the land by adverse possession? 

Holding: No, the Ds failed to adequately “improve” the land as required for adverse possession. They did not occupy the premises “under a claim of title,” as both Ds knew at all times that the land was not theirs and even admitted such in the earlier suit to enjoin P from blocking his travel. In addition, D basically used the land to store rubbish which does not count as improvement and did not take up the entire lot.

Dissent: The fact that Lutz knew he didn’t have the record title to the property is of no consequence so long as he intended to acquire and use the property as his own. His occupation took up almost all of the property, and he cultivated vegetables—enough to sell to many neighbors and support himself for 20 years.

· Actual Entry – did not use entire piece of land or substantially improve the land

· Why would the use of the land need to be total? What does this have to do with the rationales of adverse possession? 

· Reasons for not giving the adverse possessor just the part they have cultivated

· Concerned about fragmentation of land and land rights (goes along with anti-commons problem)

· Quieting title – you’d have to create a new title for the one portion or do an easement, etc.

· III. Special Situations

· A. The estate changes hands during the SOL

· An adverse possessor’s trespass is against the original owner; however the new owner assumes the land with however many years of adverse possession have started to run. 

· B. Against the Government

· In general, there is no adverse possession against the government.

· Rationales:

· Because where the gov’t owns lots of land, it would be very difficult for the gov’t to inspect its lands periodically

· In general, the government cannot be estopped due to this misfeasance of ones of its agents. (for example, if you get incorrect tax advice from the government, you’re not off the hook)

· Some states do allow it, and states are moving in the direction of allowing adverse possession 

· C. Adverse Possession of Limited Estates

· If an adverse possessor takes possession of a life estate, they only can take the life estate

· O’Keefe

Three requirements for inter vivios gifts

1. Intent (on behalf of donor)

2. Acceptance (on behalf of donee)

· presumed when the gift is some of value (Gruen v. Gruen)

3. Delivery

· constructive or physical

· Gruen v. Gruen (N.Y. 1986) 

· Physical delivery not required when a life estate is retained and the donee has no right to present posession.

Donatio causa mortis

· Same requirements but construed narrowly

· Newman v. Bost (N.C. 1898)

· The court holds that in this jurisdiction delivery can be either actual ("manual") or constructive, but not symbolic. Constructive delivery is acceptable in any case where the object is not present or manual delivery is not possible. The doctrine is construed strictly to protect the purposes of the statute of frauds and the statute of wills.

· I. DEFINITIONS & GENERAL RULES

· A. Definitions

· Intestate – without a will

· Subject to Open

· B. Heirs

· only matter when owner dies intestate 

· modern statutes of descent usually prefer: first issue, no issue then parents, if none, then collaterals

· issues are descendants; not just children but further descendants as well

· ancestors - parents

· collaterals - brothers, sisters, nephews, cousins, etc. everyone not ancestors or issues.

· escheat - property of the heirless goes to the state

· C. numerus clausus principle

· a man cannot create a new type of inheritance, except for limitations that create a fee tail, any land he devises is a fee simple, with no limitations on inheritance.

· Owners can create only legally recognized property interests which hav ea standardized form

· II. TYPES OF ESTATES

· A. Fee Simple Absolute

· a fee simple estate is as close to absolute ownership as our law recognizes; it may endure forever

· it is not a thing, but rather a bundle of rights; 

· estate is a word denoting legal relations between people in relation to a thing

· there is no 'fee simple' in personal property, only in land

· B. Fee Tail

· Created by a conveyance “to A and the heirs of his body”

· Descends to A’s lineal descendants, generation after generation, and expires only when A’s descendants are all dead

· A could alienate his possessory interest during his lifetime, but could  not affect the right of his heirs to succeed to the land upon his death (so he could only transfer for an estate the length of his life)

· Bar the entail – by bringing a collusive lawsuit known as a common recovery, the fee tail tenant in possession could obtain a court decree awarding him a fee simple

· Today the fee tail can be created only in DE, ME, MA, RI; in these states the fee tail tenant can convert a fee tail into a fee simple by a deed executed during life, but cannot bar the entail by will

· 2 states still have fee tail conditional

· most states got rid of them because they could be converted into fee simples by collusive lawsuits, as the court would convert it into a fee simple in order to satisfy a judgment

· What does the language “to A and the heirs of his body, and if A dies without issues to my daughter B and her heirs” mean w/o fee tail?

· Option A: A gets a fee simple and B’s interest is invalid

· Option B: A gets a fee simple, but B will take the fee simple if, and only if, at A’s, A leaves no surviving issue

· C. The Life Estate

· the grantor of a life estate controls who takes the property at the life tenant's death

· trust management for the life tenant developed

· a conveyance "to A for life" gives A a life estate that he can transfer to B, but B's ownership is measured by A's life, not his own. If B dies during A's lifetime, the life estate passes to B's heirs or devisees until A dies

· every life estate is followed by a future interest, either a reversion in the transferor for a remainder in the transferee 

· tied up in the historical context of women’s lack of property rights; marital relationship, etc. (men who got the land through their wife, would have a life estate for his wife’s life or his child’s life)

· created in several different ways:

· by words “to A for life”

· D. Leasehold estates

· Term of years

· Periodic tenancy

· Tenancy at will

· E. Fee Simple Dertiminable 

· Ends automatically when a stated event occurs 

· Advantages of allowing fee simple defeasibles: 

· Encourage charitable contributions

· Windfall to charities

· Disadvantages:

· Administrative costs

· Inefficient land use/waste

· Sanctions limitations?

· Courts will construe a purported limitation as a mere declaration of the grantor’s purpose or motive for making the grant (i.e., as precatory language) whenever possible

· F. Fee simple subject to a condition subsequent

· Does not end automatically, but may be divested a transferor’s election when a stated condition occurs

· Leaves transferor (grantor) with a ‘right of entry’ if the condition occurs

· Fee simple does not end until and unless grantor exercises right of entry

· III. FUTURE INTERESTS IN TRANSFEROR

· A. Reversion

· reversion is the interest left in an owner who gives a lesser estate (i.e. a life estate) and does not provide who is to take the property when the lesser estate expires

· a reversion may or many not be guaranteed to become possessory at some point in the future

· B. Possibility of reverter

· when an owner creates a “determinable estate,” the possibility of reverter is the interest he retains

· determinable estate is when the estate is conveyed based on a happening (i.e. “to B, so long as X occurs)

C. Right of entry

· when an owner transfers an estate subject to a condition wherein the owner retains the right to cut short or terminate the estate if the condition is violated (i.e. “to B, but if X occurs, O has the right to reenter and retake the premises)

· IV. FUTURE INTERESTS IN TRASNFEREE

· A. Remainder

· Vested remainder – a future interest that is sure to become possessory at some point in the future

· 1. Given to an ascertained, living person who is capable of taking immediate possession; AND

· 2. It is not subject so a condition precedent

· a vested remainder is indefeasibly vested if it cannot be divested

· Contingent remainder – a future interest that may become possessory based on condition X

· 1. Given to an unascertained person or one who is currently incapable of taking possession; OR

· 2. It is made continent upon some event occurring other than the natural termination of the preceding estates

· Anytime you have a contingent remainder, there MUST be a reversion

· Remainders only become possessory when the prior estate ends; they do not divest a prior owner 

· requirements:

· be in a third party (not O or prior estate)

· can’t divest prior estate (but can divest O’s reversion)

· must be capable of becoming possessory automatically when prior estate ends

· prior estate must be particular (less than fee simple absolute)

· prior estate and & remainder must be created at the same time, otherwise it’s a transfer of O’s reversion

· B. Executory Interest

· Unlike a remainder, they divest the prior estate

· In order to become possesory it must:

· 1. Divest or cut short some interest in  another transferee (shifting); OR

· 2. Divest the transferor in the future (springing) 

· fee simple subject to an executory limitation - a fee simple that, upon the happening of a stated event, is automatically divested by an executory interest in a transferee

· if it takes away a vested interest, it is divesting, even if the vested interest 

· exception: when it divests a reversion in O 

· C. Recognizing the Difference

· If the contingency is before the comma (on the left), then it's a contingent remainder. If there's a contingency after the comma (on the right), then it's an executory interest.

· V. RESTRAINTS ON ALIENATION 

· A. Types

· Disabling restraint – withholds from the grantee the power of transferring his interest; any attempt to transfer will be null and void (generally impermissible on all estates, even lesser states)

· Forfeiture restraint – provides that if grantee tries to transfer his interest, it is forfeited to another person (upheld for lesser estates)

· Promissory restraint/covenant – grantee promises not to transfer his interest (enforceable under contract law with inunctions or damages)

· B. Validity

· In general, these are void everywhere for fee simple absolutes

· The Restatement provides that a forfeiture restraint is valid on a life estate

· May be enforced for a very short period of time when it’s needed to give time to sort out dissolution

· Other than above, any restraints of alienation on a fee simple absolute is void

· C. Balancing Current & Future Interests
· current possessor must pay taxes, must perform normal maintenance

· permissive waste – negligence, failure to take reasonable case of property

· affirmative waste – acts that substantially reduce the value of property create liability

· ameliorative waste – current tenant changes the nature of the land, even if it makes the land more valuable (often an attempt to force historic preservation)

· Baker v. Weedon (Miss. 1972)

· Facts: John Weedon married Anna while she was quite young, after a former marriage that produced two children. At John’s death, he gave a life estate in their farm to Anna, and then the property went to Anna’s children. If she died without issue, the property went to the grandchildren. The highway department wanted to build a highway through the property, and contacted the grandchildren, who had no idea they had a future interest. Anna sued to have the land sold and the proceeds distributed accordingly. The grandchildren think that if they hold onto it a few more years (as they build the highway) the land will be worth much more.

· Issue: Should Anna be allowed to sell the land?

· Holding: Maybe—reversed and remanded. The court should not only look at necessity of selling the land to pay taxes (waste theory), but also the interests of all the parties. The parties should try to work out a solution to support Anna for the rest of her life. If they are unable, the lower court should make a decision.

· Problems with the court’s reasoning: 

· May split up land (inefficient)

· The current price, by definition, incorporates the future value of the land (so it’s silly to argue that it will be worth more later)

· Need to assign rights before bargaining

· O’s intent—he didn’t give a shit about the grandkids

· The grandkid’s future estimate is not discounted (future value)

· Balance of life tenant vs. future interests (reverse waste, for example)

· Mahrenholz v. County Board of School Trustees (pg. 208)

· Appellate Court of Illinois, 1981

Facts: In March 1941, The Huttons conveyed 1 ½ acres of a 40-acre parcel of land to D with the words: “this land to be used for school purpose only; otherwise to revert to Grantors herein.” In July 1941, they conveyed the remaining 38.5 acres to the Jacqmains. The deed also purported to convey to them the reversionary interest the Huttons held in the school land. In 1959, the Jacqmains conveyed the land to Ps, also purporting to convey the reversionary interest. In May 1977, Harry Hutton, sole heir of the Huttons, conveyed to Ps all of his interest in the Hutton School land. Then, in Sept. 1977, Harry Hutton disclaimed and released his interest in the property in favor of the defendants. Ps filed suit, seeking quiet title to the school property.

Issue: Was the original conveyance a fee simple subject to a condition subsequent (giving an inalienable right of entry) or a fee simple determinable (giving an inalienable possibility of reverter prior to condition)?

Holding: It was a fee simple determinable. Since when the original deed to Ps was executed, the school was undoubtedly being used for school purposes, the possibility of reverter could not be conveyed to Ps. The intent of the grantors, as demonstrated by the word “only” was to give the land for school purposes, only as long as and no longer as it was used for such purposes. It was a limited grant, not a full grant subject to a condition. If the land was no longer used for school purposes (broken condition), the land immediately reverted to Hutton, who would’ve been able to transfer it to P. However, this issue is for the trial court to decide upon remand. 

· In modern times, the possibility of reverter and the right of entry are transferable inter viveos, although a few states still follow the common law rule and only allow a “release” to the owner of the possessory fee.

· Lodge No. 82, Independent Order of Odd Fellows v. Toscano (pg. 215)

· Court of Appeals of California, 1967

Facts: Ds are administrators and trustees of Toscanos’ estate. The Toscanos conveyed a parcel of land to P with the following words:

“Said property is restricted for the use and benefit of the second party, only; and in the event the same fails to be used by the second party or in the event of sale or transfer by the second party of all or any part of said lot, the same is to revert to the first parties herein, their successor, hers, or assigns.”

Issue: Did the language create an absolute restraint on alienation (void under law) or valid conditions as to use?

Holding: Everything after the semi-colon is a restraint on alienation and is void. However, the beginning phrase is a valid condition on use, giving rise to a fee simple subject to a condition subsequent. While the condition may have the effect of limiting alienability, the common law distinguishes between conditions limiting use with this effect and covenants against alienability. 

Dissent: The condition has the exact same effect as the restraint on alienability that they held to be invalid. When two different terms affect the same result, they should be treated the same in law. 

· VI. CONDEMNATION OF DEFEASIBLE FEES

· Majority view: when a defeasible fee is condemned, the holder of the fee takes the entire condemnation award and the reversionary interest takes nothing

· Restatement takes the view that the above should happen as long as the defeasible fee would probably not end within a reasonably short period of time. 

· City of Palm Springs v. Living Desert Reserve (1999): McCallum Desert Foundation conveyed land to P to be used as site of a Desert Reserve & Equestrian Center. The deed was a fee simple subject to a condition subsequent, which gave D a right of entry if the land was not used for the reserve. The city decided it would rather build a golf course, and entered condemnation proceedings against thel and. They argued that they were entitled to all reimbursement, as the possibility of breach was too remote without taking into account the condemnation proceeding. The court held that since the present possessory interest was held by the city, they were themselves violating the condition by instituting condemnation proceedings. 

· Ink v. City of Canton (1965): Ps conveyed a parcel of land to D on the condition that it be used as a public park. The state highway dept. then condemned all but 6.5 acres. Rather than awarding the full value of the land condemned land to the city, the court awarded it only the value of the land as restricted to use as a public park. The Ps were awarded the difference between that amount (value of use as public park) and the value of the land in fee simple absolute (value if unrestricted land). They were also give a reversionary interest in the proceeds awarded the city, in case the city did not use its proceeds to maintain the park. 

VII. THE RULE AGAINST PERPETUITIES

· A. Common Law Formulation

· all remainders, executory interests and class gifts MUST vest within the lifetime of a person in being at time of the instrument plus 21 years

· If it is at all possible (not matter how remote) that the interest will vest after the statutory period, the interest is invalid

· Does not apply to remainders and reversionary interests in grantor

· The person whose lifetime is used to measure is called the “validating life,” in situations where the future interest is valid. The validating life can be in person alive at the time of the instrument (testator’s death for will, time of transfer for inter vivos transfer)

· Seemingly absurd chains of events can invalidate the interest

· A class gift is not vested in any member of the class until the interests of all members have vested for purposes of the RAP

· Can destroy a contingent remainder but not a vested one

· B. Options and right of first refusal

· Subject to RAP in most states

· USRAP abolishes the application of RAP to options and other commercial transactions

· The Symphony Space, Inc. v. Pergola Properties, Inc. (N.Y. 1996)

· Applies to all options, but not certain rights of first refusal.

· With corporations, the statute of limitation is just 21 years.

· When the intention to allow an option longer than the statutory period is clear, the Court will not rework the contract to fix the problem.

· Rescission is inappropriate as it leads to the same result as allowing the contract. 

· C. Reform

· Early:

· Focusing on actual rather than possible facts in existence at the time of the end of the estate preceding the future interest in question. (i.e., at end of life estate, is it still possible the remote interest will not vest?)

· Specific statutory repairs designed to avoid purely technical violations (i.e., fertile octogenarian, unborn widows, etc.)

· Authorizing courts to reform a transaction in a way that avoids perpetuity violation while effectuating intent as closely as possible.

· Wait-and-see test, which allows the transaction if it actually vests during the permissible period

· USRAP (Uniform Statutory Rule Against Perpetuities) 

· Wait-and-see with a flat 90-year permissible vesting period

· Enacted in 24 states

· Abolition and perpetual trusts

· ¼ of states have abolished the rule in cases of trusts containing a power of alienation in trustee

· Perpetual trusts are created less for dead-hand control and more for avoiding estate and generation-skipping taxes

· I. TYPES OF CO-TENANCIES 

· A. Tenants in common

· Separate but undivided interest in the property

· Interest in each is descendible and may be conveyed by deed or will

· No survivorship rights between tenants in common

· Each holds a share, not the whole

· In general, a grant or devise to two or more persons creates a tenancy in common unless an intent to create a joint tenancy is expressly declared

· In many cases simply stating “as joint tenants” is not enough to overcome the presumption of tenancy in common (you have to also mention rights of survivorship—JTROS)

· B. Joint Tenancy

· Joint tenants together are regarded as a single owner

· When tenant dies, nothing happens, the survivor just now has ownership rights free of that of the decedent

· Common law insisted on 4 unities:

· Time – interest must be acquired or vest at same time

· Title – must acquire title by the same instrument or by a joint adverse possession 

· Interest – must have equal undivided shares and identical interests measured by duration

· Possession – each must have a right to possession of the whole

· Each holds the whole, not a share

· hypos:

· to W for life, then to each of any children who graduate form NYU law

· would not be a joint tenancy because they would not all graduate at the same time, so their interest would not vest at the same time (violates time unity)

· O to A and then to A & hubby in joint tenancy (not valid, as A already had title – violates title unity)

· law is softening in regards to joint tenancy bank accounts

· Riddle v. Harmon (Cal. App. 1980) – wife conveyed an undivided one-half interest to herself

· Court held that strawman no longer required, since the law favors a tenancy in common anyway.

· Harms v. Sprague (Ill. 1984) –  brother allowed friend to mortgage land

· Mortgage of the land by a joint tenant does not sever the joint tenancy, but the mortgage does end at the death of the joint tenant.

· C. A tenancy by the entirety

· Can be created only in husband and wife (except for in Hawaii)

· Has the 4 unities of joint tenancy plus marriage

· Right of survivorship 

· Neither husband or wife acting alone has the right to judicial partition, nor can they unilaterally convey their interest to a third party

· Similar to a devise to: W&H for life, with remainder to survivor (this is what the court uses to fix a botched tenancy by the entirety, for example, if they’re not married yet)

· II. RIGHTS OF COTENANTS

· A. Partition

· In-kind

· preferred

· Delfino v. Vealencis (Conn. 1980) – rubbish removal business

· In order to deviate from the presumption that an in-kind partition is preferred, the Ps have the burden of showing that the physical attributes of the land are such that a partition in kind is impracticable or inequitable AND the interest of the owners would better be promoted by a partition by sale.

· By sale

· disfavored

· B. Right to recover rents from a tenant in possession

· A cotenant is required to pay rent to a non-occupying cotenant only when there is either ouster or agreement to pay.

· Spiller v. Mackereth (Ala. 1976) – cotenant demanded rent or vacation

· Demanding that the cotenant vacate is not sufficient; the cotenant must actually try to take possession and be denied.

· Ouster must include exclusion, refusal to share, and assertion of total ownership; or refusal to engage in third-party rental arrangement

· C. Right to lease his interest

· A cotenant has the right to lease his interest in the estate without the consent of the other cotenant(s). 
· He is obligated to pay an appropriate portion of rents collected to the other tenants.
· Swartzbaugh v. Sampson (Cal. App. 1936) – boxing arena
· The cotenant who wishes entry may request it from the lessee, and only when they have been excluded may they bring a suit to oust or collect from the lessee.
· The cotenant not joined in the lease may not sue to cancel the lease.
· Whey shouldn’t both parties be required to consent?

· Decreased marketability(leads to decreased efficiency

· Flexibility

· Individual liberty

· I. TYPES OF LEASEHOLD ESTATES

· A. Term of years

· lasts for some fixed period of time (or for a period computable by a formula that results in fixing calendar dates for the period)

· at common law, no limit to the years permitted

· some American states now limit the duration of terms of years

· can be terminable earlier upon the happening of some event of condition

· no notice is necessary to end the estate (at the end of the term)

· B. The periodic tenancy

· lease for a period of some fixed durations that continues for succeeding periods until either the landlord or tenant gives notice of termination

· under common law, half a year’s notice is required to terminate a year-to-year lease, and for any other periodic tenancy the notice required is equal to the length of the period (but not more than 6 months) (nor can it terminate in the middle of the period)

· some states have shortened this period or allow it to terminate at any time with 30 days notice

· C. The Tenancy At Will

· lease for no fixed period that endures so long as both landlord and tenant desire

· end when one parties terminates it or dies

· modern statutes normally require a period of notice

· II. OTHER CHARACTERISTICS OF A LEASE

· Both a conveyance and a contract

· Historically favored the ‘conveyance’ idea, but now courts are stressing contract and bringing in contract law principles to reform property law

· Statute of frauds provides that leases for more than one year must be in writing

· Most jurisdictions permit oral leases for a term less than a year, others hold that an oral lease plus payment of rent creates a periodic tenancy not subject to the Statute of Frauds

· Form leases are not necessarily contracts of adhesion

· III. RIGHTS OF THE TENANT

· A. Delivery of Possession

· American rule

·  the landlord is bound only to put the tenant in legal possession at the beginning of his tenancy, not actual possession 

· Corresponds to the general law wherein the tenant is required to protect themselves from wrongdoers or trespassers during the tenancy

· Protects the innocent landlord from the actions of third parties outside their control

· Tenant has sufficient legal and equitable remedies available to protect himself against the third party wrongfully in possession and a greater incentive to use them the landlord would have (Restatement)

· Hannan v. Dusch (Va. 1930) – landlord is not at fault and should not be held responsible for the tortuous actions of a third party.

· British rule

· the landlord is required to arrange for the tenant’s actual possession of the land, once, at the beginning of the tenancy

· Tenant has no way to foresee problems with holdover tenants

· Landlord is in the best position to prevent and/or foresee holdover

· Protects the tenant who would not have entered into the lease had he known he was unable to take possession of the land

· American jurisdictions remain divided, with substantial support for both

B. Quiet Enjoyment & Constructive Eviction

· Under common law, any promises to keep the premises in repair was a separate contract from the actual lease, and so the tenant’s only right was a cause of action for damages
· The exception to this was that the tenant’s obligation to pay rent was dependent upon the tenant’s having possession undisturbed by the landlord
· therefore, if one could characterize a problem as unlawful disturbance by the landlord—as a breach of the implied covenant of quiet enjoyment—and the disturbance was so substantial as to amount to eviction, and the tenant then vacated, then it was as thought the tenant had been evicted and did not have to pay rent
· abandonment by the tenant is not the only remedy for disturbances of quiet enjoyment (many do not rise to the level of constructive eviction)
· Reste Realty Corp. v. Cooper (N.J. 1969) 

· Periodic basement flooding was sufficiently permanent to constitute a substantial and intolerable deprivation of the use of the premises and a violation of the express covenant of quiet enjoyment. 

· C. Implied Warranty of Habitability

· Hilder v. St. Peter (VT 1984)

· There is an implied, non-waivable warranty of habitability. The standard contract remedies are available under a breach. The tenant need not abandon the building before withholding rent (i.e. constructive eviction no longer a needed defense). Punitive damages are available for willful or wanton actions. Reversed and remanded to determine compensatory damages other than rent.

· Arguments in support of the implied warranty of habitability

· No longer an agrarian society—we rent houses, not land

· Landlord in a better position to know about and correct defects

· Tenant is in an inferior bargaining position (depending on the market)

· Waivers—when should we allow tenants to waive this right?

· Should we bring landlord/tenant law completely in line with contract law?

· When is there a breach? Factors to consider:

· Violation of housing code (with the exception of de minimis violations, etc.)

· Nature of the defect

· length of time

· effect on safety

· sanitation

· amount of rent (note that this provides a backdoor waiver—if the rent is so low, you effectively waived)

· age of structure (also may allow backdoor waiver)

· effect on neighbors

· whether it resulted from negligence

· Tenant must give notice and time to correct

· Can landlords be responsible for defects created by third parties?

· In some instances (see: doorman strikes in Manhattan)

· Possibly in areas of crime (i.e., lock is broken, not fixed; failure to install bars on window) (these are more likely to be tort cases, not contract cases)

· Remedies

· Tenant can vacate & terminate the lease (as long as responsibility to pay rent is dependent on the warranty—as it is in most jurisdictions)

· Tenant can remain in property but withhold rent (basically wait for the landlord to bring an eviction proceeding, use the warranty as a defense)

· In some jurisdictions, landlords are still entitled for SOME rent (discounted, obviously)

· D. Discrimination in housing

· Fair Housing Act

· Prohibits discrimination in rental or sale of housing based on race, color, religion, sex, familial status, handicap national origin

· Also prohibits discrimination in services/terms/conditions of sale/lease and prohibits use of words expressing discriminatory preference in realty ads

· Exempts most single-family homes rented out by one person or buildings with 4 units or less when the landlord lives in one unit

· Proof of discriminatory effect is sufficient for proving a prima facie case

· Attorneys fees can be awarded to the winning tenant

· 42 U.SC. § 1982

· Jones v. Alfred H. Mayer Co. held that this bars all racial discrimination, private and public, in the sale or rental of property

· E. Doctrine of illegal lease 

· Brown case (notes)

· If you have a house that is violating the housing code standards, then housing that doesn’t meet these standards is illegal and hence unenforceable

· Tenant is no longer protected from eviction by a lease

· Liable for rent under the doctrine of unjust enrichment

· IV. AFFORDABLE HOUSING

· Chicago Board of Realtors, Inc v. City of Chicago (Seventh Cir. 1987)

Facts: The City of Chicago passed an ordinance reforming tenant law that included provisions requiring landlords to keep security deposits in local banks, codified the warranty of habitability, limited penalties for late rent to $10, and allows a tenant to deduct the cost of reasonable repairs from rent. 

Posner’s Concurrence: This legislation is politically motivated and will not help the poorest tenants. The requirement to keep interest in local banks simply transfers wealth from landlords to tenants and from out-of-state banks to in-state banks. Limiting late fees makes taking on marginal tenants riskier, and they will raise rent to compensate for this added risk. Similarly, the other provisions raise costs to the landlord and will result in higher rents and reduced supply.

· Marketable Title

· There is an implied condition in the contract for a sale of land that the seller must convey to the buyer a “marketable title” that is not subject to such reasonable doubt as would create a just apprehension of its validity in the mid of a reasonable, prudent, and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value

· If the seller cannot convey marketable title, the buyer is entitled to rescission of the contract

· Lohmeyer v. Bower (pg. 479)

· Supreme Court of Kansas, 1951

Facts: D conveyed to P deed for a property that guaranteed the title of the property, “free and clear of all encumbrances…subject to all restrictions and easements of record.” It turned out that the title contained a restrictive covenant requiring a 2-story house on the property—the house currently there was one-story. Moreover, the city required that no building could be erected within 3 ft of a side of a lot line, but the building was erected within 18 inches. D offered to buy 3 additional feet and convey it to P, but he refused. He sued to rescind the contract and have his money returned.

Issue: Is the property subject to such encumbrances as to make the property unmerchantable and if so whether they are excepted by the provision of the contact? 

Holding: Yes and no. The property is subject to encumbrances, based not on the existence of the restrictive covenant or the regulation, but based on the fact that they have already been violated. Since they have already been violated (and this is what causes the unmarketability), the contract’s exception does not apply. 

· Want to make sure all parties are before the court in a nuisance suit

· The named plaintiff may not represent everyone who has an interest

· Liable nuisances:

· Must be either:

· Intentional AND unreasonable; OR

· Unintentional AND negligent/reckless/or abnormally dangerous

· Theories of unreasonableness:

· Threshold—says conduct must meet a threshold level of interference as to be unreasonable

· Balance of the equities—does the gravity of the harm outweigh the utility of the conduct?

· DETERMINING UNREASONABLENESS

· Estancias Dallas Corp. v. Schultz (Tex. App. 1973 - pg. 646)

· Ps had lived in a house for a long time. D built a large apartment complex next door and installed an incredibly loud air conditioning unit on the back side of the property, immediately adjacent to plaintiff’s property. The unit reduced the property value and prevented the Ps from even carrying on a normal conversation with the doors closed. Trial court issued an injunction and damages. Appellate Court upheld award, stating that the trial court addressed the balance of equities implicitly. 

· Morgan v. High Penn Oil Co. (N.C. 1953 - pg. 639)

· Ps owned a house and trailer park; D operated an oil refinery that “emitted nauseating gases and odors in great quantities” enough to render people uncomfortable and sick. The trail court entered damages and enjoined the D. D appeals that there is insufficient evidence. The evidence interpreted in the light most favorable to Ps supports a finding that the company intentionally and unreasonably caused noxious gases and odors to escape.

· DAMAGES vs. INJUNCTION

· Boomer v. Atlantic Cement Co. (NY 1970 - pg. 649)

· Overrules New York’s previous rule that injunctions are issued in any case in which there is substantial damage. Considering the vast disparity and economic consequences between the parties, it makes more sense to issue permanent damages to the plaintiffs, but not issue an injunction. This makes sense when the permanent damages recoverable are small compared with the cost of the removal of the nuisance. 

· Basically, threshold for damages and balance of the equities test for injunction. 

· Spur Industries, Inc. v. Del E. Webb Development Co. (Ariz. 1972 - pg. 656)

· An injunction can be granted in a “coming to the nuisance” case. This nuisance was an enjoinable public nuisances to the residents of Sun City (not to Del Webb alone), but Del Webb was not blameless. While Webb is entitled to the injunction, they are not then free of any liability to P if they were the cause of the damage. Remanded to determine damages. 

	
	Remedy

	Entitlement to:
	Property
	Liability

	Plaintiff
	Injunction against Defendant
	Damages

	Defendant
	No liability; No injunction
	Compensated injunction/option (Webb)


Public nuisance

· Unreasonable interference with a right common to the general public

· Factors include public health, safety, peace, comfort, etc.

· At common law, you had to suffer a special injury to have standing to suit on behalf of the public (officials could also bring abatement suits)

· This has been loosened; the Restatement allows for standing for “any person who has standing to use as rep. of he general public, as a citizen in a citizen’s action or as a member of a class in a class action.”

· Restatement Torts § 826: Unreasonableness of Intentional Invasion

“An intentional invasion of another's interest in the use and enjoyment of land is unreasonable if

(a) the gravity of the harm outweighs the utility of the actor's conduct, or

(b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.”

(b) only applies to actions for damages, not to injunctions

· Restatement Torts § 822: General Rule

“One is subject to liability for a private nuisance if, but only if, his conduct is a legal cause of an invasion of another's interest in the private use and enjoyment of land, and the invasion is either

(a) intentional and unreasonable, or

(b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities.”

· Easements

· Affirmative easements – give the neighbor the rght to enter or perform an act on the servient land

· Negative easements – forbidding one landowner from doing something on his land that might harm a neighbor

· Appurtenant – gives a right to whomever owns a parcel of land that the easement benefits

· Unclear cases are construed to be easements appurtenant

· Requires a dominant and servient tenement or estate

· Usually transferable 

· Easement in gross – gives a right to some person without regard to ownership of land

· No dominant estate

· Can be alienable or inalienable

· Covenants

· real covenant – a promise respecting the use of land that runs with the land at law

· horizontal privity – privity of estate between the original covenanting parties

· not required for the running of the benefit under R3d, but many states still require privity

· vertical privity – privity of estate between one of the covenanting parties and a successor in interest

· traditional law

· vertical privity required for both the burden and benefit of a real covenant to run

· the burden side, the covenant is enforceable only against someone who has succeeded to the same estate as that of the original promisor

· on the benefit side, the covenant is enforceable by a person who succeeds to the original promisee’s estate or to a lesser estate carved out of it

· Restatement (Third) of Property

· No vertical privity requirement for burden or benefit

· Negative promises are treated the same as easements

· Affirmative covenants are treated differently

· Lessees – the benefit of covenants to repair, maintain, or render services to the property run to lessees; so do benefits they may enjoy without decreasing the value of the land; the burden of covenants will only run to the lessee if they can more reasonably be performed by a person in possession

· Life tenants – both benefits and burdens run to life tenants, but their liability is limited to the value of the life estate

· Adverse possessors – burdens run, but benefits only run in the same circumstances as lessees, above

· Tulk v. Moxhay (England 1848 – pg. 746)

Facts: P owned several houses in Liecester Square and sold the garden in the center with a covenant that the owner maintain the garden and allow all inhabitants of the square, on payment of a reasonable rent, to have access to the garden. D now owns the garden and asserts the right to build on it if he wishes. P filed for an injunction, which was granted. 

Issue: Is D bound by the covenant?
 

Holding: Yes. Otherwise a buyer could buy for a reduced price and then resell it for greater price in consideration of the assignee being allowed to escape the covenant. Also, if a successor in interest to the purchaser could avoid the contract, it would be impossible for an owner of land to sell part of it without incurring the risk of rendering what he retains worthless.
Reciprocal negative easement – an owner of two or more lots sells one with restrictions of benefit to the land retained. The servitude becomes mutual and the owner of the lots retained can do nothing forbidden to the owner of the lot sold. It must start with a common owner

Sanborn v. McLean (Mich. 1925 – pg. 751)

Facts: Ds own a house in a subdivision. They have a house in one part, and want to built a gas station at the rear end of their lot. Ps claim there is a reciprocal negative easement, but Ds claim that no restrictions appeared in their chain of title, and that they purchased without any notice of an easement. 

Issue: Was there a reciprocal negative easement attached to the D’s land? Did the Ds have actual or constructive knowledge?

Holdings: Yes. The owner of the lots deeded many of the lots with a restriction that nothing but residences could be constructed on the lots—this restricted the lots still in their possession, one of which was D’s lots. Yes. The fact that the other 97 lots were used solely as residences should’ve been enough to induce D to inquire about restrictions beyond asking the Grantor. If he had done so he would’ve quickly found out that his lot was subject to a reciprocal negative easement. 

· 3 requirements for enforcement of covenants in equity:

· intent that the benefit and/or the burden of the covenant run to successors of the original parties

· notice on the part of purchasers of the original promisor

· the covenant must touch and concern the land

· assessment covenants in common interest communities

· generally enforceable today

· Neponsit Property Owners’ Assoc. v. Emigrant Industrial Savings Bank (N.Y. 1938 – pg. 755)

Facts: Neponsit Realty Company developed a residential community and sold all the lots with a covenant that required the parties to pay dues to a Property Owners’ Association. P bought one of the lots from the Realty Co. 

Issue: Does this covenant touch and concern the land? What about the requirement of vertical privity?

Holding: Yes—the improvements to be made with the money benefit the owners of the land. While the P isn’t technically in privity with D, it was organized by the realty co with the sole purpose of collecting the dues. Rather than focus on the corporate form of the P, we look to the fact that the owner’s association was formed as the medium through which the property owners enjoy their common right. In substance, if not in form, there is privity between the P and D.

Western Land Co. v. Truskolaski (Nev. 1972 – pg. 786)

Facts: D brought suit to enjoin P (original D) from constructing a shopping center within a subdivision. The lots are subject to restrictive covenants which limit the use of the lots to single-home dwellings, but P contends that enforcing these covenants is inequitable/oppressive  because the neighborhood has changed so radically as to nullify their purpose.

Issue: Is enforcement of the covenants inequitable or oppressive?

Holding: No—the covenants are still of considerable value to the homeowners in the subdivision. As long as there is still a value to the homeowners and the subdivision still maintains its residential character, it doesn’t matter that the property would be more valuable if used for other purposes. 

· Rick v. West (N.Y. trial ct 1962 – pg. 790)

Facts: 

· I. TYPES OF REGULATORY TOOLS

· A. Legal entitlements

· makes the good excludable

· appropriate for underprovision of public goods

· where the good involved is quasi public (parks, ideas, etc.)

· B. Governmental Provision

· The government directly provides the underprovided good

· C. Subsidies

· For Production: Forces people to pay for the good; government can charge for the good through taxes

· Can subsidize the production process or the development of new technology or many other ways

· Can be through direct payments, tax credits, etc.

· Can also subsidize limitation of externalities (i.e. subsidize installation of pollution controls)

· D. Command and Control Regulation

· Can order the government to control their externalities

· Can be numerical standards (get pollution under a certain level) or technology-based standards (must install a certain technology)

· E. Marketable Pollution Permits / Transferable Development Rights

· These work when performance is easily measurable and there are a fairly large number of sources or a significant variation in costs of control across sources. 

· F. Deposit and Return Schemes

· Deposits for maintenance on building or for the safety of hazardous materials

· E.g., rather than zone very specifically, you can provide general guidelines and then evaluate in specific instances

· G. Screening

· Administrative use of a general criteria to decide on a case-by-case basis whether to allow particular behavior

· II. WHEN REGULATORY INTERVENTION IS WARRANTED

· Perfect information doesn’t exist

· One side lacks information available to the other

· One side is less able to understand information

· Firms do not act as rational profit maximizer

· Lack of a sufficient number off buyers and sellers

· Sellers have colluded

· Barriers to entry

· Products are insufficiently fungible

· For collective goods (to fix free-rider problem)

· External costs or negative externalities

· Very limited set of circumstances where there is a societal consensus that cultural forces have wrongly shaped individual preferences

· Initial distribution of wealth keeps certain preferences from being heard

· Society as a whole has a different preference than the aggregate of individual preferences

· III. CONSIDERATIONS IN CHOOSING BETWEEN TOOLS

· A. Efficiency in Achieving goal

· Market may be more efficient than command and control

· B. Cost of administering, enforcing the regulation

· Policing costs

· C. Information Costs

· Cost, accessibility, and manageability of the info needed to use a particular regulatory tool

· Command and control schemes need logs of info and foresight

· D. Certainty of outcome

· C&C you know what the outcome is

· With taxes and subsidies, you may not be able to predict the outcome

· E. Susceptibility to change

· You may need to revise levels of taxes and subsidies to meet gaols

· Change is costly and politically difficult

· F. Flexibility

· Marketable pollution permits are more flexible

· You may need geographic flexibility

· G. Effect on innovation

· C&C may limit innovation

· Marketable pollution permits provide incentives for innovation

· H. Antitrust concerns

· Some devices may lead to entry barriers

· May grant monopolies by grandfathering in non-conforming uses

· I. Potential Distortions

· Rent-seeking behavior

· Corruption

· Entry and exit from the market

· J. Structural/Moral Arguments

· In line with principles of constitution?

· Effect of commodification of rights

· Concentration of power

· Freedom of choice

· K. Fairness and equity concerns

· Interpersonal equity

· Working against existing inequities

· Transition problems

· Interregional equity

· I. EMINENT DOMAIN

· A. Defining “Public Use” for Eminent Domain

· Kelo v. City of New London (U.S. 2005 - pg. 945)

· Facts: The city condemned many lots in a large waterfront area to build a new marina, shopping, restaurants, office space and more in a town that was severely economically depressed. Plaintiffs consists of nine property owners who owned 15 lots in the condemned areas. The area was not accused of blight, and the land taken through eminent domain would eventually be turned over to private companies to develop.

· Issue: Does New London’s planned use of the land constitute ‘public use’ as required by the takings clause of the 5th amendment?

· Holding: Yes. The definition of public use is a broad one, and encompasses generally any “public purpose.” The fact that the state will transfer the properties to private owners is not dispositive, nor is the city’s public purpose: economic development. This court continues a longstanding policy of deference to legislative decisions. Since there is no evidence of foul play or poor motivates, the court defers to the city’s judgment about the use of the land.

· What should the test be for public use?

· Legislative process

· Strict scrutiny

· Intermediate

· Rational basis scrutiny

· Benefits to public > costs to private owners

· II. REGULATORY TAKINGS

· A. When does a regulation become an eminent domain taking?

· Anytime there is a physical occupation – Loretto v. Teleprompter Manhattan CATV Corp. (U.S. 1982) – cable on roof

· When the regulation completely eliminates all viable economic uses UNLESS the proposed regulation common law nuisance (and therefore was not a right that the owner ever actually had) – Lucas v. South Carolina Coastal Council (U.S. 1992) – P bought beach lot to build home on, regulation prohibited building

· NEVER if the regulation is limiting a nuisance – Hadacheck v. Sebastian (U.S. 1915) – brickyard case, held that the state can prohibit “noxious” uses of the land without providing compensation under its police powers

· Outside of the categorical rules above, regulatory takings involved fact-specific inquiries—there is no set test to apply – Penn Central v. City of New York (U.S. 1978).

· Compensation provided by the government (i.e., TDRs) can be considered when evaluating harm to the property owner of the regulation – Penn Central
· Diminution test – a regulation that goes too far is a taking – Pennsylvania Coal Co. v. Mahon (U.S. 1922) – about subsidence, applied conceptual severence

· Diminution test upheld in Palazzolo v. Rhode Island (U.S. 2001)

· B. Other Stuff

· The idea of “conceptual severence” has been rejected by the Supreme Court, regardless of whether it is temporal or spatial – Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (U.S. 2002).

· Succession of title does not eliminate the right to challenge a regulation as a taking – Palazzolo v. Rhode Island
