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MAIN TOPICS

1.
Is government regulation more efficient than private systems?

2.
Tools that government regulators have.  Advantages and disadvantages of the different types of tools.

3.
Particular failures of the market:


A.
Externalities, and free-rider, and hold-outs;


B.
Transactions costs to private negotiation;


C.
Decreasing marginal utility of income,  poor will accept lower compensation;


D.
Informational Asymmetries


E.
Land is not completely fungible / less competitive market;

1
THE NATURE OF THE LAND DEVELOPMENT PROCESS
A
The Setting


1
Population Trends: Suburbanization and seeking to form homogenous communities.


2
The Supply and Ownership of Land: Only 1.8% of 48 states area is urbanized.  69% of real property value is residential.

B
The Industry: Lots of small, localized, fragmented businesses.

C
The Product: 


1
Housing and other Structures: Housing Stock is 3/4 SFD.  28 yrs old.  Increasing % of mobile homes. 


2
The Dynamics of Neighborhood Change: New developer. affect older neighborhoods: neighborhood evolution.  

D
The Regulators:
Local Governments: The Gen’l purpose of local government.

Local government only has the powers its state delegated to it (used to be some uniformity, but now, more home rule.)

2
MARKETS AND PLANNERS: WHY & WHEN IS REGULATION NECESSARY?
A
ECONOMIC ANALYSIS OF LAND USE CONFLICTS


1
The Potential of De-Centralized Decision-making - The Intelligence of Democracy



Note: Coordination from below


2
The Possibility of Coasian Bargaining



Note: Coase Theorem and Bargaining Among Neighbors



Note: Economic rationales for Zoning


3
Evidence of Externalities



Note: Research on Externalities

B
COMPETING CONCEPTIONS OF LOCAL POLITICS

C
PLANNING, PLANNERS, PLANS


1
The Planning Process


2
The Comprehensive Plan


3
Criticisms of Comprehensive Planning



Can planners obtain adequate information?



Do Planners have Appropriate Incentives?



Can Planning Be Reconciled with Democracy?

A. Introduction to Public Choice Theory: Lawmaking and Economics

  Public choice theory has been defined generally as the application of economic principles to political institutions. [FN100]  Public choice theorists postulate that lawmakers [FN101] are rational decisionmakers who are motivated by the desire to maximize their personal benefit or "utility." [FN102] In economic shorthand, they are "rational maximizers."  Lawmakers seek to maximize their reelection chances, since their office is the font from which all other benefits flow.  Reelection requires money and approval, and lawmakers will try to arrange their activities to get the most of both. [FN103]

  Not surprisingly, theories based on this rational maximization premise lead to less than exemplary group behaviors. [FN104]  The economic perspective *804 on the legislative process rests on the assumption that legislators and those who seek legislative help are all trying to maximize benefits.  Thus, they will not support a given legislative action unless the benefit to them exceeds their cost. [FN105]  This search by individuals and interest groups for special benefits is known as "rent-seeking." [FN106]

  Cost-benefit analysis provides insight into the most profound flaw in the lawmaking process, known as "minority capture" or "minoritarian bias." [FN107]  Minoritarian bias describes situations in which cohesive minorities are able to influence lawmakers to pass legislation they favor.  Although everyone has preferences and seeks to maximize utility, not everyone will seek to influence legislative choice every time.  The decision to exercise political influence is predicated on the same analysis as all other individual decisions: whether the benefit will exceed the cost.  Legislative influence is costly; it takes time and effort, in addition to cash.  At a minimum, there are the costs associated with gathering and disseminating information, as well as organizing individuals into groups.  There may be costs for lobbying lawmakers directly, including campaign contributions.  As the size of the group increases, the costs increase as well. [FN108]

  Legislative rent-seeking also unavoidably suffers from a "free-rider" problem.  With any public measure, it is impossible to limit the benefit to the people who actually organized and contributed or lobbied for it.  For example, if a sales tax rebate for prescription drugs *805 was championed by a senior citizens organization and passed, the rebate would not be limited to the organization members.  Everyone who bought a prescription drug would benefit, whether or not they worked for the legislative change.  As group size grows, the temptation to "let someone else do it" also grows. [FN109]

  Using cost-benefit analysis, minoritarian bias is easier to understand.  Any legislation with costs limited to a small group and widely dispersed benefits or, similarly, with highly concentrated benefits and widely dispersed costs, will spur the concentrated group to take action. [FN110]  Since their payoff is big and their organizing cost relatively small, the concentrated interest group will coalesce.  Their dispersed opponents, however, will not; the higher organizing costs and increased free-rider problems mean no one will find it worthwhile to mount an organized opposition. [FN111]  Thus, an organized, cohesive minority can "capture" the legislature, to the detriment of the general welfare. [FN112]

  Public choice also offers a new slant on an old evil: the tyranny of the majority. [FN113]  Domination and exploitation of the minority by the entrenched majority form the dark cloud that lurks always on democracy's horizon.  In light of the insights of public choice into the legislature's susceptibility to minoritarian capture, it seems incongruous to speak of majoritarian exploitation.  How could the same entity be controlled by the minority and the majority?

  Public choice explains away the anomaly by focusing once again on cost and benefit. [FN114]  The majority, by definition, has a numerical advantage, but that numerical advantage is worthless unless the majority members get information about the issue, organize and enter the political fray.  The lower the per capita benefit, whether relative to the cost or in absolute terms, the less likely the majority will become active, which leaves the field wide open for minority interest groups whose members have a higher per capita stake in the outcome. [FN115]  The *806 recognition that costs and benefits are distributed differently for different issues and at different times [FN116] makes it understandable that sometimes numerical minority groups will prevail. [FN117]

B. An Illustration of Minoritarian Bias (With a Majoritarian Response): Washington's Property Rights Initiative

  The state of Washington's foray into property rights legislation offers an example of the virtues and vices of the legislative process.  In Washington, conservative property rights activists, a well-organized minority funded by the state farm bureau, home builder and realtor groups, and several timber companies, [FN118] drafted an initiative measure [FN119] mandating compensation any time property was taken for public use or its use limited for any reason except the prevention of a public nuisance. [FN120]  They gathered sufficient signatures to present the initiative to the legislature, which approved it. [FN121]  Opponents of the measure successfully gathered signatures in favor of a referendum [FN122] on the bill. [FN123]  Their primary weapon was the astronomical cost to taxpayers of compensation for every government action, which the University of Washington's Institute for Public Policy projected to be in *807 the billions. [FN124]  Based largely on fears of high cost, it was defeated at the polls by a wide margin. [FN125]

  The Washington experience is a good public choice illustration of the forces at work in the political process.  Initially, the minority was able to "capture" the legislature and win approval of a measure which afforded its interests large tangible benefits (but widely dispersed the costs).  Once the law was passed and more information about it became public, catalytic subgroups in the majority were able to mobilize opposition by focusing on a simple message--catastrophic cost--and convincing voters that their stakes in the outcome were high. [FN126]  Moreover, although the Washington experience can be read as a cautionary tale of the difficulty of crafting a workable, palatable regulatory takings statute, it also illustrates the relative flexibility of the legislative process in that the majority was able to force a change in course comparatively quickly.

C. Single Institutional and Comparative Institutional Analysis

  Interestingly, commentators critical of the legislature because of minoritarian bias, as well as those who fear the tyrannical majority, typically advocate the same solution: the judiciary.  Their advocacy of judicial review includes judicial protection of property rights. [FN127]  John Hart Ely, for example, advocated the judiciary as the protector of discrete, politically powerless minorities. [FN128]  In Ely's view, a primary judicial function is to scrutinize the content of and legislative process for a bill to determine whether all sides participated or some groups were shut out. [FN129]  He interpreted the Just Compensation Clause as "yet another protection of the few against the many." [FN130]

  Richard Epstein advocated stricter judicial scrutiny of legislation from a different perspective.  Based on his views that much economic legislation involves forced redistribution of wealth from those who *808 have property to those who do not, he suggested that a judge should routinely review legislation, particularly those regulating or redistributing property (broadly defined), to invalidate rent-seeking legislation. [FN131]  Others have made a similar argument, that the judiciary should raise its level of scrutiny for economic rights to one equal to the level of scrutiny for civil rights. [FN132]  In their view, the rent-seeking abuses of legislatures can only be cured with increased judicial review. [FN133]

  The difficulty with this approach is the implicit assumption that the judiciary's virtues are sufficient to overcome not only the flaws of the legislature, but its own flaws as well.  Because the legislative option is unacceptable, the judiciary must step in.  The critics of expansive judicial review, however, use the same process to conclude that the flaws of the judiciary undermine its putative superiority.  Judges are no better placed--and may be worse so--to identify, understand, and balance increasingly complex property rights and harms in a growing society. [FN134]  Neil Komesar notes that wrongs would go without redress because the courts must wait for cases to come to them and people who are harmed will not always sue. [FN135]  The courts lack the capacity to handle the massive volume of cases that would arise if they reviewed every legislative or executive act for compliance with the Just Compensation Clause. [FN136]

  Einer Elhauge offered a detailed critique of the arguments favoring increased judicial review. [FN137]  He pointed out that the description of interest group influence as "disproportionate" was inextricably bound up in a normative judgment about a political outcome. [FN138]  He also noted that there was no basis in public choice theory to exclude judges from the population of rational maximizers, and no guarantee that they would behave any better than their legislative colleagues. [FN139]  He found the cost-benefit arguments for increased judicial review lacking as well.  Even if judicial review made minoritarian capture more costly by adding a judicial hurdle to the legislative one, he argued, the increased cost would not necessarily discourage a special interest group.  Given that a judicially vindicated law would be more likely to stay in *809 place, it would become even more valuable and could be worth more than the extra cost to the interest group. [FN140]

  Ultimately, the flaw in the analysis has nothing to do with inaccuracies in the description of the institutional defects; rather, it comes from assuming that if the legislature is a bad choice, then the judiciary must be a good one.  Komesar described this as a flaw of "single institutional analysis," and advocated comparative institutional analysis. [FN141]  In a sense, comparative institutional analysis simply asks the follow-up question.  The first question, the one which public choice answers readily, is "What is wrong with this institution?"  This single question cannot end the inquiry, however, because all institutions are flawed.  The next question should be "Which institution is the 'best'--the least flawed--for the purpose?" [FN142]  Only a comparison of the structure and operation of given institutions against each other in the context of a given problem, such as regulatory takings, can yield insight into the appropriate institutional arrangement. [FN143]

  Comparative institutional analysis offers tremendously valuable insight into the wise use of institutional analysis, but it is still unsatisfying, at least in the regulatory takings realm, because it is difficult to escape the conclusion that there are no good institutional choices.  The difficulty with comparative institutional analysis, as well as single institutional analysis, is that both frame the question of the appropriate decisionmaker as an absolute "either-or" choice.  The implicit assumption that one institution must be picked over--i.e., to the exclusion of--another is contrary to the American constitutional structure.  Certainly, the single institutional inquiry and the comparative institutional inquiry must be made.  The analysis remains incomplete, however, until a third question is answered: "Is there a mode of interaction between the legislative and judicial institutions that will produce a better result?"  The third question encompasses comparative institutional analysis, but moves a step further; a more descriptive term, perhaps, would be "complementary institutional analysis."

  Complementary institutional analysis is consonant with the American structure, in which the arrogation of power to a single decision maker is rare.  The real question is who is going to take the first shot at the problem.  There is no question about who gets the last shot, at least in the American constitutional system--the judiciary does.  It is *810 solely the province of courts to define the constitution. [FN144]  Until now, the courts have had the only shot; if the legislature took on the property rights problem first, would legislation assist in meeting the goals of fairness and clarity? That is the question from a complementary institutional perspective. The remainder of this part will use findings from positive political theory to describe the proper role of the legislature; to resolve basic regulatory takings questions through specific guidelines, and help narrowly frame the remaining issues for the courts.

3
ZONING & THE RIGHTS OF LANDOWNERS & DEVELOPERS


Local governments typically use 4 main tools to regulate developers and builders:


1.
Comprehensive Plans:
a) Statement of Goals










b)
maps to establish density guidelines


2.
Zoning Ordinances:
a) Building bulks










b) Size and shape of lots










c) Placement of buildings on lots










d) Uses to which land and buildings can be put.


3.
Subdivision regulations: Control location of streets, sewers, other infrastructure...


4.
Building and related codes: Regulate materials and designs.

A
THE EVOLUTION OF ZONING


1
Zoning Before Euclid:  Historical Background: Nuisance law has limitations as population grows more urban.  Early on had single purpose land use controls.  Then NYC in 1916.  Then US Dept of Commerce under Hoover promulgated the SSZEA: Standard State Zoning Enabling Act to assist states in authorizing their cities to zone.   Empower local government to:

1) Regulate & restrict height, size, density, uses; :for the purpose of promoting health, safety, morals, general welfare of the community.




2) Divide municipality into districts and regulate by district (everything in this district must be...)




3) Permissible goals: must be in accordance with comprehensive plan....

Dividing a city into zones from which harmful uses are excluded, zoning purports to prevent one landowner from harming his neighbor by bringing an incompatible use.  Zoning is nuisance law made predictable by declaring in advance what uses are harmful and prohibited in the various zones.  “Highest” use SFD allowed anywhere; “lowest” use industrial restricted.  Now often residential is restricted from “industrial parks.”  


2
Village of Euclid v Ambler Realty: US 1926 3-5 Sutherland:  Court reviews this facial challenge as though it is a due process claim-police powers.  Refers to nuisance law to say it’s always been ok to regulate land.  Also leaves open the door when says if more value had been “taken, might consider a taking claim...


1)
Facial or as applied?  Ambler didn’t have any plans yet, so couldn’t be as applied.


2)
What clause is the  proceeding under? Unclear. Seeking compensation, but not yet ripe for “taking” because no plan to build yet.


3)
What clause is the court proceeding under?  US frames it as a due process claim.


4)
Why is  pursuing that theory? (Ripeness, Remedy, ...)


5)
Why did  choose to be in this court (federal rather than state)?

FACTS: Town set up a comprehensive cumulative zoning with no mention of a comprehensive plan per SZEA.  6 use districts, 3 height districts, 4 area districts - too comprehensive to just be nuisance control.  Really a density issue.  Real estate developers , dealers, and realty boards were opposed to the development of zoning everywhere, and set this up as a test case, the challenge the constitutionality.   who owned 68 acres in Euclid wants to be compensated when the town enacts comprehensive zoning which  says devalued his land.   says this is a “taking.”  Court says no, zoning is a valid thing to do.


  said the zoning is FACIALLY unconstitutional because:

Devalued ’s land by 75%;

Interferes with natural expansion of Cleveland; interferes with natural expansion means an inefficiency;

Something else . . . . 

HELD: Upholds the facial validity of a zoning ordinance; court holds this comprehensive zoning ordinance constitutional and not “taking;”.  A zoning ordinance is unconstitutional only if:

its provisions are clearly arbitrary and

unreasonable, 

with no substantial relation to the public health, safety, morals, or general welfare.  

REAS: Court points to law of nuisance allows us to restrict/limit property.  Apartments are parasite which impede light and generate too much traffic (personal animosity!)  Also defers generally to institutional authority of the legislature to do this.

Zoning is held facially constitutional, but it may depending on the facts, be “invalid as applied” to individual lots; that was not the test here.

Constitutional limitations on zoning:

[

a. Due process: Procedural and Substantive.  Legislative and administrative actions.

b. Equal protection clause: Must prove discriminatory purpose or intent.  Landowners who are similarly situated must be similarly treated.





(i) Rational relationship to a permissible state objective.

(ii) Compelling State Interest, strictly scrutinized: If the zoning operates by reference to a suspect classification (race....)burden is on the state to justify the legislation by showing it has a compelling state interest in the legislature’s objective.

c. Takings clause: 5th Amendment, “nor shall private property be taken for the public use without just compensation.”

Editorial: Segregation of uses by direct government regulation.  Ordinance may have a bias in favor of SF Dwellings, which may result in economic segregation and exclusion.  This is government sponsored stratification of society.

Houston has no zoning, regulates through private land use: Covenants.]

Note: Euclid: Setting up a buffer zone to protect SFD from RR.  Sutherland before this had been a free-marketeer, constitutional conservative.  


3
The Modern Zoning Ordinance:

Note: 

Evolution of zoning from a static to a dynamic system.  Noncumulative zoning.  Separation of uses. g Flexibility devices include: (1) Variances; (2) Rezoning; (3) Special exception/conditional use; (4) overlay zoning (to vary regs within a zone); (5) Planned Unit Development; (6) Transferable Development Rights (allows some market interaction).


Note: Sanctions Imposed on Violators of Local Land Use Regs: Fine, or remove or modify.

B
CONSTITUTIONAL RIGHTS OF LANDOWNERS & DEVELOPERS AS CONSTRAINTS ON ZONING REGULATIONS


1
Inefficient Zoning Measures Constraints



a.
Substantive Due Process Challenge: Judicial Review of REASONABLENESS of Legislative Line Drawing Through Cost/Benefit Analysis

Nectow v City of Cambridge: US 1928 3-27 Sutherland 


1)
Facial or as applied?


2)
What clause is the  proceeding under?  asks for invalidation, not compensation, so Substantive Due Process? 


3)
What clause is the court proceeding under?  Substantive Due Process.  Court doesn’t look at values, a signal of takings inquiry, but looks at the hallmarks of Substantive Due Process: 




1
Legitimacy of government ends;




2
Fit between means and ends.  Efficiency.  Cost Benefit Analysis explicitly.  


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal rather than state)?

FACTS:  Action to enjoin enforcement of a zoning ordinance (as applied). Zoning through the lot creates a sliver of residential next to the majority space industrial.  Difficult to use that sliver.  (?Buffer?)

HELD: Ordinance is invalid on Substantive Due Process grounds.  The Health, Safety, Morals, General Welfare of the inhabitants of the community will not be promoted by the ordinance as it applies to this location.  There is no necessary basis to support the serious and highly injurious invasion of property rights.

REAS: Court looks to see if the government had a legitimate goal and means in mind, looks at the actual facts and record.  This test is tougher than merely the rational basis test wherein the court looks to see if it can conceive of any rational basis the legislature might have had, which test is typically used in a due process inquiry.  (For takings, the stricter test is used, and Scalia in Nolan wants to move due process test regarding property in that stricter direction.  The confusion/blending is beginning here?

“Administrative Rational basis test” - Record must show the reason, rational basis.  In an administrative proceeding there would be a record.

“Legislative Rational basis test” - Legislature may not have a record, so it becomes “Can I (the court ) come up with concoct, any rational basis?  (Due Process Inquiry)

“Strict Scrutiny Test” - Is this necessary to achieve a compelling state interest?  “Not indispensable to the plan...”

“Fairness Test” - often thought of as the Takings question: 

1) 

Is it efficient? (Rational)

2) 

Is it fair? (to this individual to bear the cost....)

“Property Rule Protection” - protects the property itself.

“Liability Rule” - allows interloper to take, just specifies damages.

Generally use property rule protection except against the government, which gets liability rule, just has to pay compensation.


(Modern day Nectow:


Coniston Corporation v Village of Hoffman Estates:  7th Circuit 1988 3-30 Posner: 


1)
Facial or as applied?


2)
What clause is the  proceeding under?   waived takings claims.  Substantive and Procedural Due Process.  §1983 Claim:


3)
What clause is the court proceeding under?


4)
Why did  waive Takings claim? Maybe:



1. May not have believed he could win & be paid just compensation.



2. Thought compensation would not be “just” (enough)



3. Couldn’t show all value hd been destroyed, or under variety of factors test...



4. §1983 damages might be better.



5. Not “ripe” yet - have to go through state courts...



6. Value of property may have actually appreciated over time,  difficult to determine value.


5)
Why did  choose to be in this court (federal rather than state)?  Maybe prefer federal because state courts tend to be biased in favor of local governments.


FACTS: Site plan for land development was denied, with no reasons given.


HELD:   fails to state a claim (T1 affirmed).  

REAS:  Posner criticizes Substantive Due Process claims generally because they ask the judgement of courts to substitute and replace federal and state legislative judgement.  Local government violation of state laws (assuming that even happened) is not inherently a denial of Substantive Due Process; that is politics and a matter for state courts.  A decision can be said to deny Substantive Due Process only if it is irrational.

This decision was by the governing body of the Village, and that there was no criteria suggests this was a legislative decision rather than an administrative one;  NO FULL FLEDGE HEARING IS REQUIRED. 


Note: Substantive Due Process Challenges in the federal courts.
1. 
Substantive Due Process claims of “irrationality”/“arbitrary and capricious” distinguished from takings claims “so much value destroyed that “fairness” requires compensation.  

2. 
Substantive Due Process claims distinguished from 1st amendment challenges.

3. 
The “Property” interest: Court may refuse to consider Substantive Due Process challenge for denial of discretionary permit because “Developer has no property interest in receiving a permit unless there is either a certainty or very strong likelihood they would have received the permit absent the alleged denial of due process.”

4. 
Legislative v Administrative Decision making:

5. 
Protections of the Democratic Process: Should nature of judicial scrutiny depend on how many people are affected?


Note: Role of State Courts in Land Use Cases:  States vary greatly in their attitude.  Illinois is very pro landowner/developer, California is very pro local government.  


Twigg v County of Will:  


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?


FACTS:  seeks injunction to have re-zoned to allow 2 ½ acre lots (rather than 10).


HELD: Court sides with  Landowner and allows zoning exception.  


REAS: 8 Factor test:

1. 
Existing uses nearby: there are a lot of other non-conforming uses.

2. 
Extent to which Property values are diminished by the zoning restriction: Neighbors won’t be hurt.

3. 
How much ’s decrease in value promotes HSM & GW.

4. 
Relative gain to public compared to hardship on individual; support favoring the .

5. 
Suitability of the property for the zoned purposes: Perfect farmland.

6. 
Length of time the property has been vacant as zoned: has been actively farmed

7. 
Care the community has taken in land use planning: here arbitrary.

8. 
Community need for proposed use: no community need but  has no other choices...

IMPORTANT:
ILL




CA

A) Who bears the burden of proof:
Party challenging the zoning ordinance.

Same

B) What level of the burden of proof? By clear and convincing evidence.
“If validity is fairly 

.












(not as strict proof req’d of )
debateable, thenconstitutional” tougher


C) What level of review of the court below? “T1 not contrary to the manifest
“A1 is not bound by















weight of the evidence”
T1 if the record shows

the question is debateable”


(LOOK AT BOTH OF THESE CAREFULLY, SEE THE DANGER)


Cormier v County of San Louis Obispo: CA court of Appeals 1984 3-40:


1)
Facial or as applied?


2)
What clause is the  proceeding under? Substantive Due Process.


3)
What clause is the court proceeding under? same 


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal rather than state)?

FACTS: ’s lot was re-zoned from commercial/highway to rural/residential.   challenges as applied because “arbitrary, discriminatory, capricious” (Substantive Due Process)


HELD: Ordinance is valid and constitutional.  

REAS: Exact same 8 issue test as above. Differing in how much the state court trusts local government.  



b.
CONSTRAINTS ON THE USE OF ZONING TO LIMIT COMPETITION:


Sprenger, Grubb & Assoc. v City of Hailey Idaho: Idaho 1995

FACTS:12.6 acres had been zoned “Business District” and got re-zoned “Limited Business District” because it was so close to the downtown business district which the Mayor wanted to protect.  Zoning Commission refused twice, but then administrator appealed the decision to the City Council, which approved the down-zoning.   says invalid exercise of police powers

HELD: Deciding where particular business uses shall be allowed is an appropriate exercise of police power.  Preserving aesthetic values and economic viability of a community downtown business core CAN be a proper zoning purpose.  NOT “protection from competition” because they are allowing new businesses, they just have to be in or around downtown.


1)
Facial or as applied?


2)
What clause is the  proceeding under? Substantive Due Process - not legitimate government ends.


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Note: Legitimate Purposes for the Exercise of Zoning Power: An ordinance whose sole purpose is to suppress  competition should be held to violate the due process clause because suppressing competition impairs economic efficiency.


Note: Determining Mixed Legislative Motivation:

1. How should mixed motives be analyzed?  1) Comprehensive cost/benefit analysis;  2) Inquire about extent to which bad motives influenced the decision, and invalidate after some threshold;  3) If the bad motive was not a “but for cause” for the re-zoning, then allow the rezoning..  Sprenger did this.


2. Proving Anti-Competitive Motives


Note: Zoning Techniques that Raise Red Flag About Anti-Competitiveness:


1. Protecting downtown stores from suburban shopping centers.


2. Need-based determination: “Prove a need exists for such use before the use is allowed.”


3. Cost/Benefit analysis:


4. Quotas: “No more than X # of restaurants...”


5. Minimum spacing requirements: gas station must be X distance apart.


6. Total exclusions of commercial uses: If exclude only new, then allowing a monopoly.


7. Preventing established enterprise from abusing the land use control process.


City of Columbia v Omni Outdoor Advertising:  US 1991 3-53 Scalia:

FACTS: COA had 95% of the market and was friends with the political powers.  Newcomer, Omni () came in & started erecting.  COA sought and received changes in zoning (re: inter alia, spacing), which helped COA to Omni’s detriment.  Omni sues COA and city in federal court charging violation of Sherman anti-trust Act.  

HELD: Any action that qualifies as a state action is ipso facto exempt from the anti-trust laws.  Court rejects any interpretation of the Sherman Act that would allow s to look behind actions of state officials to base claims on “perceived conspiracies to restrain trade.  


REAS: Anti-trust laws are tailored for the business arena, not political.  Scalia’s view of politics is pure public choice-legislature is free market, fair to do almost anything.


1)
Facial or as applied?

2)
What clause is the  proceeding under?  Sherman Act. 


3)
What clause is the court proceeding under? Clarify the application of the Sherman Act to municipal governments.


4)
Why is  pursuing that theory? No taking, and controlling the # of billboards would be found generally to be a legitimate purpose.


5)
Why did  choose to be in this court (federal rather than state)?  ?Less bias?


Note on the Application of Anti-Trust Laws to Zoning: 

1. Decreased threat of anti-trust liability.

2. Parker made a 2 prong test.  1st is “authorization prong” - the state legislature must have authorized the municipal activity (SZEA).  “Home rule” provisions would not be exempted by state action exemption.  

2nd prong: State legislature must have intended to authorize the municipality to displace competition.  More troublesome than 1st prong.  


3. The conspiracy exception. Prior to Omni, was allowed in some places.

4. The Local government Anti-Trust Act of 1984. s can’t recover damages, so less scared of suits.

5. Noerr Pennington Doctrine: lobbying or democratic activity can’t be used to show conspiracy.

6. The state action exception as a window on views of local politics.  


2
CONSTRAINTS ON ZONING MEASURES WHICH IMPOSE UNFAIR BURDENS (Unfairly burdensome or disruptive of settled expectations.)



a.
Arbitrary Wealth Redistributions: Zoning for Purely Fiscal Purposes: Local government imposes a land use regulation for the sole purpose of decreasing the value of the land the local government plans to acquire later by eminent domain.  Always struck down.  Usually also stuck down if sole purpose is to protect the tax revenues. 



b.
DISCRIMINATORY LINE DRAWING - EQUAL PROTECTION


Layne v Zoning Board of Adjustment: Pa 1983 3-62: 

FACTS: Zoning Board denies  request to use property she leases as a boarding house (also serves meals) in R4 when rooming houses (no meals served) were allowed in that district. 

HELD: Legislature’s purpose in making a distinction tween rooming and boarding was to exclude commercial institutions from residential areas.  Meal service regulation is related to HSM & GW.  That’s valid.

REAS: “Zoning power is a tool of government which must not be subjected to judicial interference unless clearly necessary.”


DISSENT: 2: 1 says this is an equal protection challenge.

The other says the scope of judicial review of zoning ordinances must be sufficiently strict to constitute a meaningful inquiry.  


1)
Facial or as applied?


2)
What clause is the  proceeding under?  “could not be rationally excluded”  Substantive Due Process?  NO,   “Equal Protection” says the book.


3)
What clause is the court proceeding under?  Same - rationality.


4)
Why is  pursuing that theory?  Not her property.  Probably little change in value.


5)
Why did  choose to be in this court (federal or state)?


Note: Equal Protection: Lines drawn based upon who is housed.


2. Political protection: if can’t turn to courts for relief, what can a  do?


3. Boundary lines: Courts hesitate to 2nd guess line drawing.



c.
THE TAKING ISSUE: CONFISCATORY ZONING CLASSIFICATIONS:

i.
Original Focus on Physical Takings:

[5th Amendment provides: “nor shall private property be taken for public use, without just compensation.”   must be for a public purpose else it is not allowed.

What is a taking?

a)
Taking title: Government formally exercises power of eminent domain to take title, the government takes property and must pay for it.

b)
Physical invasion: If the government invades property (“permanent physical occupation”) without taking title, it has taken property per se and must pay for it no matter how trivial the invasion.  (Loretto).  Minimal impact on the owner doesn’t matter, nor does whether the action achieves an important public benefit.

Conditional physical invasion: If state regulatory action imposes a permanent physical occupation on the landowner as a condition to development of the land, the owner can challenge the action as a taking.  (requiring easement to beach in order to get building permit.)

c)
Regulatory Takings:  

1)
Some jurisdictions say a prevention of harm or nuisance is legitimate exercise of police power but if the purpose is to extract a public benefit, its an exercise of eminent domain which requires compensation.

2)
Property may be regulated to some extent, but if diminution in economic value goes too far, it will be a “taking”.  It’s a matter of degree to be evaluated on a case by case basis. (Pennsylvania Coal v Mahon).  Certainly if there is a complete economic deprivation, that’s a taking. (Lucas).

a)If the prohibited use falls within the traditional analysis of nuisance doctrine, then the economic test does not apply.  (Hadacheck: brickyard; Keystone Bituminous)

b)There must be a nexus between an exaction and the public goal impacted by the development.  And if there is a nexus, there also must be a “rough proportionality” between the exaction and the projected impact of the development.]



1.
Rules of decision (before 1987):


(Mugler v Kansas: US 1887 3-68 Harlan: Kansas passed alcohol prohibition laws to prohibit the manufacture and sale of liquor, then sought to have this brewery declared a nuisance and to enjoin its use for the sale of liquor.  Suit was dismissed.  State appeals.

HELD: Legislature has the power to regulate whether the manufacture of a drink will injuriously affect the public.  

Owners’  defense that this is an excessive use of police power which devalued their property so much they deserve compensation is flatly rejected as inadmissable.  Court focuses on takings jurisprudence as being about physical conversion of property.

REAS: Court defers to the institutional competence of the legislature, which has the power to determine what measures are appropriate for the protection of the public morals, health, or safety.  Regulations under police power are not burdened by a requirement of compensation.


This case is decided on police powers, not takings jurisprudence.


1)
Facial or as applied?


2)
What clause is the  proceeding under?  is defending based on takings.


3)
What clause is the court proceeding under?  What are “Police powers” of the state.  Substantive Due Process.  Degree of loss is not relevant.


4)
Why is  pursuing that theory?  Only chance he has....


5)
Why did  choose to be in this court (federal or state)? State suing, state appealed,  federal court.


Note: Mugler:


1. The physical - regulatory distinction.


2. A “nuisance” exception. Preventing “noxious use of property.

3. The harm/benefit distinction.  “Not compensate if preventing harm, but should compensate if granting benefit.


4. Variations on the harm/benefit theme:

5. Judges or legislators?  Should there be a judicial finding of nuisance first, before required closing, as the Kansas law required?  If so, is this what obviates need for compensation?

6. Exception to the Takings Clause or satisfaction of due process clause?  The latter i think.  (see Lucas.)

ii.
“Going Too Far”:  Expansion of Takings clause to include Regulations.


Pennsylvania Coal Co v Mahon::  

The general rule is that, while property may be regulated to a certain extent, if regulation goes too far it would constitute a taking.  How far it could go is a matter of degree to be evaluated on a case by case basis.

(Pennsylvania Coal v Mahon: US 1922 Holmes 3-73:  received land from  wherein  reserved all the mineral rights in the coal underneath and  got the surface.   expressly reserved the right to mine the coal and  agreed to take the premises with the risks and never to claim for damages that might occur from mining out the coal.  Pennsylvania passed statute “Kohler Act” which forbids the mining of coal in such a way as to cause the subsidence of any structure used as a residence. This requires them to mine in a way leaving subterraneous support.  ’s sought an injunction to prevent s from mining under the house when the coal company announced they were going to.   claims this Kohler Act  is a taking because he should be allowed to mine this coal which the regulation prohibits him from mining.

HELD: “The Act cannot be sustained as an exercise of police power, so far as it effects the mining of coal where the right to mine such coal has been reserved.”  For , this goes beyond police powers and is a taking, so the act is invalidated.

REASONING: It is not justified as a protection of personal safety.  And the extent of the taking is great.  Looks at diminution in value. Destroys an estate in land. No average Reciprocity of advantage. General rule: “While property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”  It is a question of degree.

The case, and so the court focuses on not public but single family dwelling who bought the surface rights only while waiving any claim for damages due to mining.  Says that individual surface owner should not be afforded this public protection.  Enforcing the private contract.

Dances around how to define the property unit affected: the “conceptual severance” or “denominator problem.  Dissent disagrees a lot with majority on this.  


1)
Facial or as applied?  ? Not seeking compensation, it was raised as a defense to a private claim.  Viewed as for this particular case, which is how court rules; enforcing private contract.  


2)
What clause is the  proceeding under?  is defending based on takings? - invalid police power if not compensated.  But not seeking $ from state.  Might say takings language of the court was metaphorical.  Really a Substantive Due Process case. 


3)
What clause is the court proceeding under?  Takings? Due Process? Both? Neither?  “To make it commercially impracticable to mine has the same effect for constitutional purposes as appropriating or destroying it.”  “Upon whom should the loss fall??(at end) The ’s here bought only surface rights, that is all they should be allowed...After this, the court takes cases as Substantive Due Process cases, not viewed as takings cases (Euclid, Nectow


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?


Note: Pennsylvania Coal

A lot of private contracting tween individuals and coal companies was going on before this (so why need to pass the law which led to this? Unfair bargains?) and continued after this.


1. What about Mugler?


2. Property as things was vision during time of Mugler.  Became more “Property as Rights” later on.

3. Balancing: Is a balancing required (compare diminution to government interest)? Or is stepping over a specific line threshold the issue?  Generally, Holmes thought judges should defer to legislature in economic matters.  (Dissent in Lochner).


4. Options available to Penn. Coal.  Penn. Coal could have mined and pay a 2% fee.


5. Regulation v Taxation: What if the state had simply imposed a tax?


6. The Original assignment of rights.

7. Redistributing rights.  Protection of the political process.  Private Ordering.  Aftermath of the decision.  

GOOD CLASS NOTES ON WHY REGULATE HERE WHEN THERE WAS PRIVATE ORDERING ALSO.

GOOD CLASS NOTES ON WHY WE HAVE COMPENSATION CLAUSE

Same regulation found valid: different measure of denominator, and emphasize public good:

(Keystone Bituminous Coal v DeBenedictis: 1987 p1157: Legislature similar to that in Mahon above is found to be legitimate.  2 apparently key differences:

1) Public interest is found to be more important because the legislature put it in the preamble to the statute talking about public safety, roads caving in; and

2) The scope of the intrusion was found to be not large because only 2% of the ’s coal would be unmineable.

Finds this result by making up an answer to the denominator problem.

iii. JUSTIFICATIONS FOR THE COMPENSATION REQUIREMENT FOR REGULATORY TAKINGS: p3-80



Utilitarian Theory: When demoralization costs exceed settlement costs, should compensate that difference. 


Fairness:  Unfair to force 1 person to bear full costs when lots others benefit.  



Political Process Theory:  When we think the political process has failed to protect everyone fairly.  (but hard to say when this has happened.  If local can appeal to state, then...


Ethical Foundations of “Just Compensation Law”


Note: Utilitarian and Fairness Theories of Compensation


Compensation for Takings: an Economic Analysis


Note: Using compensation to reduce risk: (have takings insurance?)


The Original Understanding of the takings clause and the political process.


Note on  Political Process Failure Theories

iv. Ad Hoc Balancing Test
Landmark designation:

(Penn Central v City of New York: US 1978 Brennan 3-92:

FACTS:   could make proposals to build above their landmarked property but the approval board indicated they would never approve anything as big as their air rights would allow.   says that makes the landmark status a taking.  A mix of facial attack and as applied.  

HELD: Not a taking.  Valid exercise of police power.

REASONING: Court has no set formula; essentially ad hoc decision making process.  But court tries to be more concrete than Penn. Coal  Here:   FACTORS P3-95

No physical taking;

(1) 
Economic impact on the claimant, relative seems to matter (not huge impact because has a lot of value remaining)

(2)The extent to which the regulation interfered with “investment backed expectations”: this was meant to be a RR and still is, still profitable as expected;

Diminution in value is not huge.  Air rights can still be traded, and choose a really huge denominator by comparing any potential loss to ALL property Penn Central owned in the general area.

(3)Character of governmental action: not physical invasion, but just adjusting benefits and burdens of economic activity.

“Economic impact of the regulation on the , and . . . the extent to which the regulation has interfered with distinct investment-backed expectations” are keenly relevant to takings analysis.


1)
Facial or as applied?


2)
What clause is the  proceeding under? Takings, & whether TDRs are just compensation 3-95; and at T1, Due Process.


3)
What clause is the court proceeding under? Takings - focuses on diminution in value so much.  


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal rather than state)?

v.
Exception for Permanent Physical Takings:
A permanent physical invasion, no matter how minute the invasion and how huge the benefit to the public interest, is per se a compensable taking.

(Loretto v Teleprompter Manhattan CATV Corporation: US 1982 p1124: A statute authorizing private cable TV companies to install cable in apartment buildings, over the Landlord’s objections, is a physical invasion and a taking.  

REASONING: Any permanent physical invasion is a taking; no balancing necessary.

DISSENT: Nonphysical government intrusions on private property, such as zoning ordinances and other land-use restrictions, have become the rule.  The majority’s distinction between “temporary physical invasions” and “permanent physical occupations” is stupid....


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal rather than state)?

vi. EXCEPTION FOR TOTAL TAKINGS:
Unless it’s a nuisance, regulation that results in complete deprivation of property’s economic value is a taking that requires compensation:

(Lucas v South Carolina Coastal Council: US 1992 p1198:  owned 2 vacant beachfront lots on an island off the coast.  2 years later, a new statute passed had the direct effect of prohibiting him from building on the lots, which the trial court found to make the lots “value-less.”  SC appeals court found that because the regulation was designed “to prevent serious public harm,” no compensation was due, regardless of the regulation’s effect on the property’s value. Reversed

HELD: Only nuisances can be regulated out of existence without compensation.  So if the State can prove a nuisance, then it can regulate to the point of the  retaining “valueless” property; otherwise it should compensate when the ’s property becomes completely valueless due to regulation

REASONING: It’s true there has been no set formula for determining “how far” is too far in determining if a regulation constitutes a taking; that we typically engage in ad hoc factual inquiries.

A. There are 2 discreet categories of regulatory action that are compensable without looking at “public interests advanced.”



1) Permanent physical invasion, no matter how small the invasion and how big the public interest;



2) Where regulation denies ALL economically beneficial or productive use of the land.

B. The historic line of analysis saying that “since one is not allowed to create a nuisance, (to regulate a nuisance into oblivion without compensation is fine), is the progenitor of the more contemporary statement that:

C. “Land use regulation does not effect a taking if it substantially advances legitimate state interests” (Nollan quoting Agins) BUT this must be within limits, as Mahon said.  (“Mahon’s affirmation of limits to the non-compensable exercise of the police power.”)

DISSENT: That’s wholly arbitrary! Somebody who loses 95% of value gets no compensation?!?!


1)
Facial or as applied?


2)
What clause is the  proceeding under? 3-108: Taking without compensation, at T1,  was ordered to pay.


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal rather than state)?


Note on Lucas:

1. Aftermath:

2. Effect:  

3. Regulations that diminish less than all value of the land:  

4. The Temporal Dimension:

5. Limitations inherent in title  











6. Common versus Positive Law: 

7. The early bird gets to build:  

8. Rights in land vs. personal property: 

9. Per Se Rules versus  Ad Hocery:  


Note: Distinguishing Total Wipeouts From Lesser Infringements: 

THE DENOMINATOR PROBLEM:


Palm Beach Isles Assoc v. United States: Federal Claims 1998 3-121: 

FACTS:  bought 311.7 acre parcel in 1956 for $380M; sold 261 acres in 1968 for $1MM.  Of the 50.7 acres that remain, 49.3 is lake bottom and 1.4 acre is mangrove/shoreline.   was denied a permit to dredge and fill the 50.7 acres.   says denial of permit effectively prohibits them from making any use of the property.   says the only land at issue is the 50.7 acres.   says the whole 311.7 is the denominator.  

HELD: 1) 49.3 acres is subject to navigational servitude which is an inherent limitation on title,  denial to fill that is not a taking.


2) The 1.4 is not a per se taking when the entire 311 or 50.7 is considered.  The  had no reasonable investment backed expectation of the value of this 1.4 in the context of the whole 311.

REAS: The property sold after the regulatory structure was imposed, the 261 acres, should be included in the denominator for the purposes of assessing the critical property at issue.  


1)
Facial or as applied?


2)
What clause is the  proceeding under? Takings.


3)
What clause is the court proceeding under? Takings

4)
Why is  pursuing that theory? 


5)
Why did  choose to be in this court (federal or state)?

Note: The Denominator Problem:

1. Conceptual Severance:

2. Advantages and disadvantages of a narrow definition of property.

3. Conformity with state law. State law doctrine often gives broad definition of property, as when considering zoning issues, state laws often say to look at all contiguous lots.  But that may not be consistent with inherent limitations on title.

Note: Level of Scrutiny to be Applied in Takings Challenges: 


For takings, US has required that the “regulation substantially advance the legitimate state interest”, not that the State could have rationally decided that the measure might achieve the objective.” in Nollan.

Note: Relationship Between the Takings Clause and the Due Process Clause:  p3-126:


GET THIS

vii
The Special Problem of Non-Conforming Uses and Vested Rights:


Village of Valatie v Smith: NY 1994 3-128:

FACTS: Law terminates the non-conforming use of a mobile home (not within a park) upon the transfer of ownership of either the mobile home or the land upon which it sits.   inherited the mobile home from her father.  Law affects 6 mobile homes.

HELD: Amortization period terminating non-conforming use on sale/transfer (of the mobile homes) is valid.  The right to continue a non-conforming use granted at the time the law was passed does not run with the land.

REAS: Issue is whether amortization period that uses the transfer of ownership as an end point is valid.  Validity of amort. period depends on “reasonableness.”  It was rational for the law to consider a nonfinancial interest of the individual owners - interest in not being displaced from home involuntarily.


1)
Facial or as applied?


2)
What clause is the  proceeding under? “Unconstitutional.”  Facial.  Not “Taking.”


3)
What clause is the court proceeding under?  “Rational”, 


4)
Why is  pursuing that theory? didn’t want to pursue as taking because does not want to be paid.


5)
Why did  choose to be in this court (federal or state)?

Note: Non-Conforming Uses: 


Valley View Indus. Park v City of Redmond: Wash en banc 1987 3-134:  

FACTS: 27 acre parcel zoning was changed from agric. to light industrial. in 1964.  Extensive hearing ‘77-‘79 re agric. preservation.  1979, revised back to agric.  In Sept. ‘78, developer submitted sight plan for approval.  City asks for more info, gets it, is silent for 3 months, then says it will require Env. Impact Statement.  Wastes a lot of time.  Developer sees new zoning on the horizon & submits building permit applications for 5 of 12 buildings on 5/22/79.  On 6/5/79 new zoning makes the parcel downzoned to agric.  City refuses to proceed with development, so developer sues.  

HELD: 1) Developer has a vested right to complete the 5 buildings for which it filed building permits because the developer had pursued diligently and in good faith but the City explicitly frustrated developers attempts.


2) The entire property must remain zoned light industrial. (Does analysis as though the 5 had been built.)  Had the 5 been built, the re-zoning would not have withstood scrutiny.

REAS: Due process requires gov’t to treat citizens fairly.   citizens must be protected from fluctuations of legislative policy.  This state does have early vesting - just building permit application has to have been filed.  Most places require substantial expenditure of money in reliance on the issuance of a permit.


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under? Vested rights, due process.


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Note: Vested Rights: 

1. Early v late vesting.

2. Source of protection: Due process, takings, non-conforming use.

3. Need for certainty v the need for Change.

Note: Development Agreements:

1. CONSTRAINTS ON ZONING MEASURES THAT THREATEN CIVIL LIBERTIES

a. FREEDOM OF RELIGION:  Traditionally, most state courts were skeptical of land use regs that excluded churches from residential neighborhoods.  In 1980's, some federal courts broke from that traditional view.  US in Smith said burdening a religious practice need not be justified by a compelling gov’t interest, but need only meet the usual rational basis standard.  Congress responded by passing a law which effectively overruled Smith and reinstated the compelling state interest test.  SEE CLASS NOTES!

Daytona Rescue Mission (DRM) v City of Daytona Beach: Federal Florida 1995 3-144:

FACTS: DRM filed application for semi-public use to use site for worship services and daily housing and feeding of homeless men.  Zoning code provided that homeless shelters and food banks are not considered accessory uses.  Application denied.  

HELD: Not violation of free exercise of religion.

REAS: Looks at wide variety of sources of law.  (constitutional, RFR, Est. clause...

Applies Grosz test: (A) Free exercise of religion:  Grosz test: 


(1) gov’t regulation must regulation religious conduct, not belief; 


(2) law must have secular purpose and secular effect, 

(3) if both met, then balance competing govt & religious interests.  Gov’t has strong interest in preserving it’s ability to regulate zoning.  


(B) RFRA: City’s interest is compelling, & the code furthers that in the least restrictive means.  Church just has to meet same zoning for homeless shelters as everyone else. 


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Note: Free Exercise of Religion:

b. Freedom of Speech:


City of Renton v Playtime Theaters:  US 1986 Rehnquist 3-151:

FACTS: In 1981, City banned adult theaters from within 1000 ft of any residential zone, resid dwelling, park, school or church.  (Passed law based on studies of nearby Seattle.)  Effect was to limit adult theaters to an area of 520 acres, 5% of the city.   bought 2 theaters in 1982 located in proscribed area, but intending to use as adult theater.

HELD: “Concentration” technique upheld. (This court expands local control over adult uses beyond that allowed in American Mini Theaters.  [Overturns court below which had relied on American Mini Theaters, focusing here on the fact that studies were of Seattle, not Renton, and “conclusory & speculative”.]

REAS: 1) (Though content based, court treats as content neutral because predominant intent was found to be directed at secondary effects of the message, not the message itself.)  As content neutral, it is constitutional if it serves a substantial gov’t interest & did not unreasonably foreclose other avenues of communication  (“5% easily does this”).


2) City meets its 1st amend. burden if it relies on evidence (Seattle) that it reasonably believes relevant to the problem against which it is legislating.


3) Method of regulation is fine: dispersing or concentrating - either is ok.  

DISSENT: Brennan&Marshall: Goes after theaters, not all adult businesses, T must be content based regulation.  


1)
Facial or as applied?


2)
What clause is the  proceeding under? Violated 1st & 14th amendments. Asking for permanent injunction.


3)
What clause is the court proceeding under? same


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Note: Adult Entertainment: 

C. PROCEDURAL & REMEDIAL ASPECTS OF LANDOWNERS’ AND DEVELOPERS’ CONSTITUTIONAL RIGHTS
1. JURISDICTION:  FEDERAL OR STATE MAKES A REALLY BIG DIFFERENCE.  Why would you want to be in Federal court?  Federal has less connection to community and therefore may be more impartial, perhaps.

1. RIPENESS:
Williamson County Regional Planning Commission v Hamilton Bank of Johnson City: US 1985 Blackmun 3-165:

FACTS: Developer got preliminary plat approval in1973 for cluster home development.  Developer then conveyed open space easements to the county, & began putting in roads & utility lines.  Then Zoning changed to allow fewer potential homes.   says: “Taking!”

HELD: ’s claim is premature:  claim is not ripe.

REAS: FOR CLAIM TO BE RIPE, NEED: 

1) Final Decision of government entity regarding the application of the regulation to the property at issue.  (Should have sought: (?) variance, or special permit, ?Rezoning? change in legislature?)


2) State Remedies:  Should go through state remedies (inverse condemnation procedures?) first.  


1)
Facial or as applied?  Could facial ever be ripe?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Dodd v Hood River County: 9th Cir 1995 3-176:

FACTS: Forest land.   bought to build house on later.  then laws changed - can’t build residence.  Applied for special permit and zoning relief changes which were denied.  Filed state claim under the Oregon taking clause, AND specifically reserved the right to bring the federal claims in federal court.  State Law claims went all the way up and  lost.  County and State continued to challenge the Federal claims in Federal court.  

HELD: 1)  Williamson “Final Decision” prong was met because tried to get special permit and zoning law changed.


2) State law remedies have been pursued.  Do not have to pursue federal rights in state court for the 2nd Williamson prong to be met. 

REAS: Federal takings remedies and state remedies are separate and distinct.

(More later?)


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

3. ABSTENTION:  When should federal court abstain and allow time for state court to resolve state law issues?  Various kinds of abstention (levels).

Sinclair Oil Corp v County of Santa Barbara: 9th Cir 1996 3-184:

FACTS: Changed zoning to “environmentally sensitive”  decreased the number of allowable homes from 300 to 70.   brings facial challenge in federal court saying (1) law did not substantially advance legitimate state interest; and (2) law denied  of economically viable use of his land.  ( not having submitted proposal for development nor seek compensation from the state.)

HELD: 1) Williamson ripeness requirements do not apply to the first claim.

2) Since facial rather than as applied, the “Final Determination” prong does not apply to 2nd claim.  BUT the STATE Remedies prong does apply and has not been satisfied.  ALSO:


3) The District court should ABSTAIN under the Pullman abstention doctrine.


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Note: Abstention:

1) The Pullman factors:


a)
Sensitive area of social policy which federal courts ought not to enter;


b)
Federal issue can be avoided if a definitive ruling on the state issue would terminate the controversy;


c)
The applicable state law at issue is unsettled

2) Claim & Issue Preclusion After Abstention:

3) Burford Abstention: Might endanger state policy if federal court resolves (TX oilfields)

4) Younger Abstention:

5) Colorado River Abstention: Where same controversy going on in state and federal court, federal court should wait.

6) Rooker-Feldman: If no others apply, use this.

5) Prevalence of Abstention

4. REMEDIES:  Until 1987 if a court concluded a zoning restriction deprived a landowner of federal constitutional rights, the court would remedy that violation by proclaiming the restriction to be “void” or “invalid.”  Or give injunctive relief against enforcement if it found it to be a taking.  Then pressure from landowners who said remedy for taking should be “just Compensation”.  Supreme Court signaled sympathy with this position in 4 person dissent by Brennan in San Diego Gas & Elec. v City of San Diego 1981.  Then after 4 false starts caused by ripeness problems, came:

First English Evangelical Lutheran Church of Glendale v County of LA: US 1987 Rehnquist 3-192: 

FACTS: Fire, then interim flood protection area with no end date on moratorium from rebuilding or expanding in the designated area.  Assumed to result in 100% diminution in value (for unknown period of time.)  

HELD: Compensation is a mandatory remedy for 5th amend. Takings, even if temporary.  Invalidation of the ordinance without payment of fair value for the use of the property during this period of time would be a constitutionally insufficient remedy.  (Remanded to see if actually a taking.)  Specifically excepts normal delays inherent in the land use regulation process.


1)
Facial or as applied?


2)
What clause is the  proceeding under?  Seeks damages,  taking.


3)
What clause is the court proceeding under? 5th 


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?  Was brought in State court. 

Wheeler v City of Pleasant Grove (Wheeler III): 11th Cir 1987 3-203:

FACTS: Was issued a biulding permit, then in response to citizen outcry, a law was passed that prohibited apartment buildings in the town  Eventually that law was repealed.  s seek damages for period of time during which they were unable to proceed with construction.  Court below said because land went up in value, no loss, no compensation for temporary taking.  

HELD: Compensation should be loss in income producing potential suffered over the 16 months that the law was in effect. (Remanded).  NOT differential in Fair Market Value. Different valuations possible.

REAS: 


1)
Facial or as applied?


2)
What clause is the  proceeding under? 5th amen. & 14th. 


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Wheeler v City of Pleasant Grove (Wheeler IV):

FACTS: 

HELD: Compensation should equal the proper rate of return on the difference between the equity value of the complex had it been built, and the equity value in the raw land (during the suit, under regulation later found invalid).

Determining Compensation for Temporary Regulatory Takings:

D. Legislative Initiatives To Increase Landowners & Developer’s rights

Private Real Property Rights Preservation Act:(Texas)

Private Property Rights Protection Act: (Fla.)

Takings Statutes:

Ch. 4 ZONING CHANGES AND THE RIGHTS OF NEIGHBORS: Inherent tension between local officials quest for flexibility and judicial concern about discretionary decision-making.  

Background Note on Government Structures:4-2: 

Problems posed by overlapping gov’t structures:








A. CONSTRAINTS ON ZONING CHANGES BY ADMINISTRATIVE BODIES

1) VARIANCES: Authority?  Use or Area Variance?  Standard for use or area.  Try to tightly cabin definition of when variance is allowed to give administrative flexibility without undermining power of regulation.  Not supposed to be easily allowed (then zoning must be too strict); [but a lot are allowed. ]  courts are very likely to disallow variances, because they are supposed to be the exception, not the rule, and side with neighbors when they are opposed.

Policy Issues:

1.
Self created hardships - can’t get a variance if you caused the problem.  But what if you bought knowing you want to change?

2.
How to deal with neighbors protesting a variance when the neighbors have the same variance already.

3.
Most variances are granted quite easily - so how does a court review if so many are granted?

Matthew V Smith: Mo 1986 4-5:  

FACTS: Area was zoned for SFD on one acre lots.  Owner bought with 2 homes on the 1 ½ plotted lots.  Rent out.  Sought variance to get in compliance at suggestion of town.(Density issue: later defined as use variance as opposed to an area variance.)  Board approved variance.  Neighbor then opposed.  

HELD: 

REAS: State delegates power to ZBA to grant variance when applicant establishes “practical difficulties or unnecessary hardship”.  For Use variance, applicant must prove unnecessary hardship.  Remand to allow applicant to try to prove unnecessary hardship.


4 Main Issues:



1
Authority:  Look to SSZEA.



2
“Use” or “Area” variance”



3
Standard for use variance is: Must match authority given in the state ZEA.  applicant must prove unnecessary hardship.



4
Standard for area variance is : dicta.

1) SPECIAL EXCEPTIONS:  Uses which are provided for in the code as flexibility devices, may say “X is allowed, as long as no other Xs are within 500 feet” or other special criteria are met.  Very general specifications have been allowed, with few jurisdictions requiring specificity (Maine).  Should be allowed more as of right if meet conditions, but often denied under discretion of Board of Appeals.   courts tend to want to allow, to enforce the regulations.


Gladden v. District of Columbia Board of Zoning Adjustment: DC 1995 4-17: 

ACTS: Applying for special exception to establish in his house a youth rehabilitation home.  Approved by ZBA with several special conditions (2 years).  Neighbors didn’t want.

HELD: As long as facility did not have another facility within 500 ft and there was no adverse impact on the neighborhood, the Board was bound to approve the exception.  Record shows it did meet those requirements. So OK approval.

REAS: Decision is to be upheld if there is a rational basis for it & if the facts found by the board have substantial support in the evidence.  Re-examines the findings re impact on neighborhood (abscondence).  And too many other similar facilities IS NOT reason to say no as long as other requirements (500ft and no neg. impact) are met.

Issue re: allocation of Burden of proof?  and

STANDARD OF REVIEW DIFFERS DEPENDING ON WHICH BODY MADE THE DECISION:  More deferential to legislative, more scrutiny to zoning board or planning commission, because seems more adjuticative.  UNCLEAR whether variances are adjudicative or legislative function.

A. CONSTRAINTS ON ZONING CHANGES BY LEGISLATIVE BODIES

In response to concerns that re-zonings are granted too frequently and for the wrong reasons, the courts and state legislatures gradually have developed doctrines to somewhat strengthen judicial review of zoning.  Judges are supposed to give great deference to legislative bodies (more than to adjudicative/administrative bodies.  BUT Maybe that deference should not be for some re-zonings:

1) Continue to espouse traditional deference to legislative decision-making (rational basis), BUT temper deference in certain cases presenting danger signals: spot zoning, absence of mistake in original zoning, contract zoning.

2) Reject the view that all re-zonings are legislative and therefor must be reviewed under a deferential standard.  Apply stricter “administrative decision” review for suspicious types of rezonings.

Note: DEALMAKING:  relaxation of an enforceable zoning restriction creates development rights that may be quite valuable.  (?windfall).  To obtain re-zoning, landowner might agree to comply with certain conditions which will transfer some of the financial gain from the landowner to others.


Community at large


Neighbors


Local Officials


Landowners who succeed and their agents.

Note: POLITICS OF RE-ZONING PROCESS:  When Planning Strategy versus Deal-making Strategy?  May depend upon size and homogeneity of the populace, and the number of issues the jurisdiction regularly decides.  Small: homogeneity.  Bigger, special interest groups have more sway - campaign contributions from read estate industry.  “Growth machine” model suggests whatever the politician thinks will increase tax revenues or decrease outlays will get support.  

Note: CORRUPTION:  General perception may be that corruption plagues the land use system.

1) TEMPERED DEFERENCE: 

a. SPOT ZONING: Permission to use an island of land for a more intensive use than permitted on adjacent properties.  


Griswold v City of Homer: Alaska 1996 4-32: 

FACTS: City amended zoning to allow for car sales and service on 13 lots in the Central Business District in order really to accommodate 1 existing user.  Griswold, who owns a competing  auto repair shop in the CBD and lives in the CBD opposes (thus gets to say the traffic will bother him - a disguide for anti-competitive sentiment.  

HELD: 

REAS: Court claims it gives traditional rational basis review, but not really true.  Looks at consitency with plan, looking for red flag of spot zoning.  Consider:


(1) Is the amendment consistent with the comprehensive plan?  Griswold doesn’t prove it is not.  


(2) Cost Benefit Analysis:  Benefits and detriments to the owners, neighbors, and community; Serves the general interests of the community rather than primarily the interests of the landowner.


(3) Size of the are re-zoned. 7.29 acres of 400 acres (1.8%)  13 of 500 lots (2.6%).  Does not prove the decision was the product of prejudice, arbitrary decision-making, or improper motives.  


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Note:

2. Other factors some courts consider: Spot versus Slop (same as adjacent as here); Neighborhood Character; Motive; Procedural irregularities.

1. ABSENCE OF A CHANGE OR MISTAKE: Allow piecemeal zoning change only where there is proven a change in the neighborhood since the original zoning, or that a mistake in the zoning was made.  Severely limits spot zoning. Adopted in MD, explicitly rejected in some states.  

1. “CONTRACT ZONING: Moving toward the bargaining table.  If imposition of conditions on development permission to mitigate harm to neighbors or protect the public generally happens during variance or special permit application, that’s ok.  If it happens during a “Re-Zoning” Application, that is “Contract” zoning, which is often seen to be bad or a signal of potentially bad:


Allred v City of Raleigh:  NC 1971 4-44:  

FACTS: Upon owners’ 3rd application for re-zoning in 3 years, to get zoning changed from R4 to R10 to allow for high-rise apartments.  City Council approved this time over the objection of the Planning Commission;  approved the change not generally, but specifically because it liked the specific plans of the applicant, the high rise apartments - not necessarily any use allowed under R10 zoning.

HELD: Invalid.  Re-Zoning may be valid only if & when its location and the surrounding circumstances are such that the property should be available for all uses under R10.

REAS: Legislative review but not given deferential rational basis review.  Actually looks at the record.


1)
Facial or as applied?


2)
What clause is the  proceeding under?


3)
What clause is the court proceeding under?


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Note:

2) Evils of contract zoning: Reasons some courts use to strike down contract zoning:


a. Procedural Due Process


b. Uniformity requirements of the SZEA


c. Corruption or the Appearance of favoritism toward a developer.


Chrismon v Guilford County: NC 1988 4-48: 
FACTS: Grandfathered non-conforming use of processing and selling agricultural chemicals  in agric. zone.  Owner expands and moves business to other land he owns across the street.  Neighbor dislikes.  City allows Rezoning of agriculturally zoned land to an industrial zone but limited the use of the property to the sale of chemicals used in agricultural operations.  Didn’t want other undesirable industrial uses.  Neighbor sues town for injunctive relief.

HELD: The re-zoning is not illegal spot zoning nor illegal contract zoning.  Properly applied conditional use zoning can be valid.  Be careful it is not abused.  Bi-Lateral contract zoning is bad.

REAS: Other courts have held:


1) Zoning legislation provides ample authority;


2) carefully tailored restraints advances rather than injures the interests of neighbors; 


3) The practice is an appropriate means of harmonizing private interests in land  benefitting the public interest.

HERE: (1) Unilateral, not Bi-lateral.  And (2)  Board did not abandon its position as an independent decision-maker.  See p4-53-54.

Note: EROSION OF THE PROHIBITION ON CONTRACT ZONING: 

Note: JUDICIAL REVIEW OF PERMITTED CONTRACT OR CONDITIONAL ZONING

Note: CLUSTER ZONING AND PLANNED UNIT DEVELOPMENTS: 4-56: A response to large residential developments replacing the process, rather than individual SF home development.

Cluster zoning: fora residential development, allow the homes to be closer together but require open spaces for recreation, so overall density remains same, but infrastructure demands are less spread out.  

Planned Unit Development: May allow mixed uses too.  

1)  “INCENTIVE” ZONING: Government stipulates in advance some basic terms of de-regulatory deals that it will accept, entitling landowners to “buy” their way out of regulation at preset “prices”.  “X sf of child day care equals 1 more floor of height.” Obtain public benefits or amenities from private developers.


Municipal Art Society v City of NY: NY 1987 4-60: 

FACTS: The Tri-Borough Bridge & Tunnel Authority offered property for sale, and in the Request for proposal said:  “The purchase price will be reduced by a specified formula if the 20% FAR Subway bonus is not granted, with such amount to be $57MM if no bonus is granted.   says the City illegally sold a zoning bonus because the price is reduced by $57MM in the event a subway bonus is not granted.  

HELD: Illegal.  Government may not reap a cash premium because one of its agencies bestows a zoning benefit upon a developer.  Zoning benefits are not cash items.  (Distributional problems.  tension over who gets the $.

REAS: If they grant the zoning bonus, they get $57MM more.  That’s a sale, an illegal payment.  

Note: Does cash inherently de-legitimize zoning in a way that in kind trades do not?  Will underlying building regulations get set too restrictively in order to force developers to give in kind trades to get more FAR?  How enforceable is it if developer doesn’t do what he promised?

1) ZONING WITHOUT, OR IN CONFLICT WITH, PLANNING:  By 1995, over a dozen states had adopted statutes requiring that a local zoning ordinance be “consistent” with or “implement” the comprehensive plan in force.  Re-zonings should comply.  What about variance, special use, sub-div. plans, initiatives...


Haines v City of Phoenix: Ariz, 1986 4-66:  

FACTS: Where Plan said buildings of 250 ft tall or less, re-zoning allowed 500 ft office tower.  Arizona had a statue which required consistency of “zoning ordinances or regulations” with comprehensive plan.

HELD: Valid.  “Consistent” with Plan because plan calls for open space, and commercial development.  This tall tower leaves more open space than 2 shorter towers; includes landscaping, and is commercial development feasible.

REAS: The proper standard for review is not rational basis, but “consistency with the general plan.” [Really, what is the difference here?] Review record before the city council, and see if the council could have decided that despite the deviation from the plan, there was consistency.  Burden of Proof is on the  to prove inconsistency. 

Note: PROCEDURES AND STANDARDS FOR DETERMINING CONSISTENCY:


Lesher Communication v City of Walnut Creek: CA 1990 4-69:

FACTS: Initiative measure limiting municipal growth conflicts with city’s general plan.  Is that an amendment to the plan?  If not an amendment, then does it conform with plns as required by state law?  

HELD: NO, not amendment nor consistent  Invalid

REAS: Court applies the consistency statute.

Policy: The effect of this is to make the plan a floor.  If plan says multi, then not allow SFD.  This interpretation encourages restrictive plans, but at same time encourages more ad hoc amendments to the plan.

Note: CHAMELEON POLITICS OF CONSISTENCY STATUTES: 

Note: BARRIERS TO PLAN AMENDMENTS

2) REJECTION OF DEFERENTIAL REVIEW: “Some re-zonings are quasi-judicial”


Snyder v Board of county Commissioners of Brevard County: Fla 1991 4-73 

FACTS:  

HELD: While comprehensive re-zonings that affect a lot of people are legislative in nature, some rezonings which entail application of general rules or policies to specific individuals, interests, or activities are quasi-judicial, and subject to strict scrutiny.


A land-owner seeking to re-zone property has the burden of proving the proposal is consistent with the comprehensive plan.  BUT, landowner not then presumptively entitled to such use.  Instead, the burden then shifts to the local government to demonstrate that maintaining the existing zoning accomplishes a legitimate public purpose.  (Not “fairly debateable” standard.)

REAS: “Some re-zonings are quasi-judicial”.  (Seems like variances etc are even more judicial than re-zonings.)

Impact is to make plan a ceiling, not a floor.  No presumption, no burden on government.

Costs of Snyder are high.  see class notes 10/20.


Board of Cty Comm’rs v Snyder: Fla 1993 4-79: 

Note: SNYDER

B. PROCEDURAL RIGHTS OF DEVELOPERS AND THEIR NEIGHBORS DEVELOPMENTS IN THE LAW- ZONING  4-86

OMITTED: 
1)
Fair Proceeding:
Buddhist

2)
Qualified Decision-makers: 1000 friends of Oregon.

3)
Informed Decision-makers: the EIR requirement
E.
CONSTRAINTS ON LAND USE DECISIONS BY NEIGHBORS.

1)
Neighbor consent requirements

2)
Initiatives and referenda

The Rights of Lot Purchasers

Stepanov v Gaverilovich: Alaska 1979; 5-41:

A sub-divider sold land and a contractor who purchased it built upon it a house.  The house subsided as a result of undetected perma-Frost melting in the ground.  

The Maze of Building Codes
Decisions for Sale:  Corruption and Reform in Land Use and Building Regulations 5-52:

C. government and official liability for overly lacks code enforcement

Dinski v Town of Framingham MA 1982 5-63:

Note:  Government and Official Liability for Lax Enforcement

3. Evaluation of Building Codes

d. Asserted Inefficiencies:

Note:  Costs and Benefits of Codes

CH. 7
FINANCING THE URBAN INFRASTRUCTURE



3.Rules of decision 1987 and beyond: Conditions and exactions may result in micro-managing.  In 
one of the most intractable, unruly areas of law, aggravated by change in the make-up of the court, there evolves less deference to the state, and an increase in the favoring of private property rights.  This may be going against genuine public policy concerns about development in sensitive areas.
Conditions/exaction must be sufficiently related to the original purpose of the building restriction (the impact of the requested building), and serve the same governmental purpose as the development ban.  Otherwise, it’s an extortion that requires compensation:


(Nollan v California Coastal Commission: US 1987 p7-34: Scalia: California Coastal Commission tried to make approval of a residential building permit to rebuild their house (new and larger) conditional on the owners granting an easement for the public to cross their land between the high tide line and their seawall.  Commission did have power to deny permit.   ’s bring a takings claim.  

HELD: Using a “reasonable relationship” test (which sounds looser than “substantially advances”of Euclid, but functionally isn’t.).  Generally, a government body can condition the grant of a building permit to a land owner on the land owner’s grant of an easement back to the government, provided that the condition substantially furthered the same government purposes as the development ban.  Can’t leverage and condition for benefits just because you can.  While upholding the condition, the court concluded that this easement in this situation would require compensation.  The government’s stated purposes here are pre-textual.


POLICY:  Allowing this would cause government to set artificially strict rules to be bargained away.  


Snyder implications:  administrative/legislative distinction; bargained for exactions are different from scheduled exactions.

DISSENT: Brennan: This is incorrect application of strict scrutiny.  Now governments will just give better reasoning.


1)
Facial or as applied?


2)
What clause is the  proceeding under?  takings

3)
What clause is the court proceeding under? It says takings.  Looks at the nature of how the government requirement is tied to the problem created by the proposed development -- whether it(requirement) advances the government’s ends.  This sounds like “substantially advances” test appropriate for SDP as used in Euclid.  (Not rational basis deference for legislative decision.)


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

Require “rough proportionality”, a tougher standard, less deferential to the gov’t:

(Dolan v City of Tigard: US 1994 p1186: Town conditioned the approval of ’s building permit on the dedication of a portion of her property for flood control and traffic improvements.  Court says Nollan only determined that there must be a nexus between the exactions imposed by the city and the projected impacts of the proposed development, here they need to determine what degree of connection there needs to be between the two.

HELD: (Not valid.) 


1) There is a legitimate public interest supporting some regulation of property, and


2)  there is a nexus between the public interest, the requested permit, and the exaction, BUT 

3)  there is no “rough proportionality.” The government must “make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development”.

REASONING: TEST:

1) 1st determine if there is a legitimate public interest.

2)
Nolan Prong: Then determine whether “the essential nexus” exists between the “legitimate state interest” and the permit condition exacted by the city.  If nexus exists, then (In Nollan it did not)

3)
Dolan Prong: Decide the required degree of connection between the exactions and the projected impact of the proposed development.  There should be a “rough proportionality.”  Gov’t has the burden of proof.

“Uniquely attributable” standard is too strict; generalized statements were inadequate

Here:

1)
There is a legitimate public purpose in wanting to control flooding and traffic congestion.

2)
A nexus does exist between:

a)
Preventing flooding and limiting development in the 100 year flood plan; and

b)
Attempts to reduce traffic and providing for alternative means of transportation

3)
The degree of exactions demanded by the city goes beyond the required relationship to the projected impact of the ’s proposed development.

a)  could just not build on the flood-plain; giving title to the city doesn’t help any more than that.

b) Making a bicycle/pedestrian path only “could” offset, not “likely to,” so that’s not enough reason for her to have to create this bike path.

DISSENT: Scorching.  Souter: inappropriate in light of traditional deference to municipal decision-making.


1)
Facial or as applied?


2)
What clause is the  proceeding under?  taking

3)
What clause is the court proceeding under?  talks about degree of relationship tween exaction and problems caused by proposed development.  Again sound like “substantially advance” test of SDP.  Says it is using reasonable relationship test and turns is into “rough proportionality.”.(?)   


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)?

POLICY:  Regulations (forbidding/limiting amount of development) are constitutionally safer than requiring a dedication of land.  New planning techniques such as dedications here, will require government to rely upon sound planning and to demonstrate its relationship to the tools the regulators use.  This seems to require Property rights impact statement.  Impact fees imposed may be easier and faster than this kind of exaction.  

a. EVOLUTION OF STATE LAW IN THE SHADOW OF FEDERAL DOCTRINE:

St. John’s County v N’east Florida Builders Assoc:  Fla. 1991 7-48:

Impact fees to be imposed on new developments to finance the construction of new schools challenged by Homebuilders Assoc.  

Ehrlich v City of Culver City:  CA 1996 7-53:

How impact fees should be analyzed in light of Nollan and Dolan, which were about possessory dedication of real property.  Tennis courts, closed down recreational facilities, request to build condos.

a. DEFENSES AND REMEDIES:

West Park Ave v. Township of Ocean:  NJ 1966 7-63: In 1959,  built model home, then was told it could not advertise for sales of new homes nor get permits unless it paid $300/home to the Board of Education.   did so “under duress” and proceeded.  Now wants the money back.  

HELD: Duress.   municipality must return money.  (Unusual finding.)

a. TYPES OF EXACTIONS AND THEIR EFFECTS ON URBAN FORM:

a. ON-SITE DEDICATIONS AND IMPROVEMENTS:






a. OFF-SITE ROAD AND UTILITY LINK-UPS:





a. IMPACT FEES

b. GENERAL TAXES ON DEVELOPMENT

Centex Real Estate Corp. v City of Vallejo: CA 1993 7-73:  Calling it an excise tax gets around the state law prohibiting “development Impact fees.”

• FAIRNESS AND EFFICIENCY OF EXACTIONS:  

C. MUNICIPAL DUTIES TO PROVIDE SERVICES

Hawkins v Town of Shaw: 5th Cir 1971 p7-76:  Racism in Mississippi.  Unpaved streets. no fire hydrants,  no sewers, no street lights on wrong side of the tracks.  None were to be financed by special assessment.  All paid for by general fund.

REAS: Court below incorrectly used standard equal protection test of “any rational basis.”  We think the  made a case for racial discrimination as a possibility,  Equal Protection and due process command a more stringent review.  

HELD: Municipality must present a program of improvements to remove the disparities.

Beal v Lindsay: 2nd Cir 1972 7-79:  Crotona Park in the Bronx was not maintained as well as other parks in the city.  Blacks and P.R.s say racism.  City says “we made it nice, they destroy it!”

HELD:  City has put in equal input, so its okay.  How much further to go beyaond equal in an effort to redeem Crotona Park is a matter of municipal policy.

Note: Equalization of Municipal Services.

2. `MUNICIPAL PRIVILEGES TO DENY SERVICES:

a. Costs of Extensions to Remote areas.

Moore v City of Harrodsburg [Moore I]: KY 1907 7-83:  Agricultural land with dwelling is within city boundaries and so pays taxes, but is too far out to get municipal water, paving, or street lights.  SO  doesn’t want to pay taxes.

HELD: Well settled law that situation is okay.  He has to pay.

Moore v City of Harrodsburg [Moore II]: KY 1907 7-83:  Same case as above, but here  seeks injunction to force city to install infrastructure since he lost on the tax issue.  Court: “In the absence of fraud, corruption, or arbitrary action, thejudgement of the city officials as to the management of the city is beyond judicial control.

Crowell v Hackensack Water Co: NJ Bd Pub. Util. Cmmsrs, 1968 7-84:   requests that the Public Water Co. be ordered to extend water service to him without cost of having to pay deposit.   argues there will be enough other people signing on over time that it will be cost justified.   wants  to pay deposit to finance the pipes.

HELD: Water Co. is not going to be building on speculation to benefit a developer, this is an existing homeowner.  Others will come.  A Public Utility has a duty to serve within its franchise area where such duty can be reasonably performed.    must extend facilities at no cost to the property.

(skipped some)

CH.8 DISCRIMINATORY LAND USE CONTROLS:

Local governments may ignore, or actively seek to harm, the interests of the various groups in their land use policies.  In jurisdictions characterized by:


MAJORITARIAN POLITICS, groups that have a minority of votes will be dis-favored unless they can form coalitions with other groups to augment their power.


INFLUENCE POLITICS, a group will be disfavored if it’s organizational abilities (including its ability to form coalitions) and its access to resources to contribute to local politicians election campaigns fall short of those of other groups.  See chapter 2B and chapter 4B.


In either type of jurisdiction, someone inevitably will be a loser in the process.  The courts typically provide no solace for the losers.  The courts may show more concern when the losers are the victims of racial or other discrimination.  Land Use regulation provides ample opportunity for discrimination.

A.
DISCRIMINATION AGAINST RACIAL AND ETHNIC MINORITIES:

Buchanan v Warley: US 1917 p8-3: Ordinance in which prohibited blacks from moving to city blocks that had white majorities, and whites from moving two city blocks that have black majorities, was held un-constitutional, based on the Due Process Cause to be free from unreasonable restraints on selling his property.  After Buchanan, zoning ordinances could not explicitly segregated by race, but some cities ignored Buchanan.  Other cities developed more indirect land use controls two can find racial and ethnic minorities to certain areas of town.

Residential segregation in the 1990s:

Nancy Denton, The Persistence of Segregation:  Links Between Residential Segregation and School Segregation: 1996 8-4:


Hispanics and Asians have not experienced the same pattern of extreme residential segregation as have African Americans.  Darker skinned Asians from the Indian sub continent are more residentially segregated the than the lighter skinned Chinese and Japanese.

TOOLS available to lawyers challenging land use controls a that have the intent or effect of creating or maintaining racially segregated neighborhoods:

1. CONSTITUTIONAL CHALLENGES: Though Buchanon was decided under the due process clause, explicit racial zoning classifications would be struck down today as violations of the equal protection clause.  However the equal protection clause ceased to be a viable weapon against exclusionary, but not explicitly racial, land use controls.

Village of Arlington Heights [I] v Metropolitan Housing Development Corp: US 1977 8-6:

FACTS: Religious order owns land surrounding its school and novitiate. The Order decided in to devote some of its land too low and moderate income housing.  The land was zoned single-family residential and was surrounded it bought a single family homes.  The Order hired MHDC which designed some town homes and applied for rezoning to multiple family housing.

HELD:  Where official action results in a racially discriminatory impact, proof of racially DISCRIMINATORY INTENT as a (but not nec. sole) motivating factor in the decision is required to show a violation of the Equal Protection Clause.  FHA not ruled on because court below failed to address.

REAS:  Disproportionate impact is not irrelevant, but is not the sole touchstone of an invidious racial discrimination.  Other things to prove intent:  pattern, departure from normal procedures, legislative history...[Proof of discrimination as a motivating factor would not be final, but would shift burden to city to prove same decision would have resulted even had the impermissible purpose not been considered.


1)
Facial or as applied?  Seeking declaratory and injunctive relief. 


2)
What clause is the  proceeding under? Denial was racially discriminatory and violated the 14th Amend and the FHA of 1968.  


3)
What clause is the court proceeding under?  


4)
Why is  pursuing that theory?


5)
Why did  choose to be in this court (federal or state)? Federal.  Denial was racially discriminatory and violated the 14th Amend and the FHA of 1968.  

Note:  Racial Motivation:  This represents the demise of Equal Protection challenges.  Also, recall that courts are hesitant about inquiring into decision-makers motives when developers challenge anti-competitive zoning (3B1b) or1st Amend zoning decisions(3B3b). Can the requirement that s challenge exclusionary zoning prove intent be reconciled with those rules?  

Note:  Expulsive Zoning: 

Note:  Standing and the Role of Federal Courts in Discriminatory Zoning Cases


1.  Federal law of standing:  Warth v Seldin: 1975: A lot of parties (builders, tax payers, interested non-profits) brought suit, but US said they had no standing and ONLY if low income minorities could prove that absent the city’s restrictive zoning practices, there is a substantial probability that they would have been able to purchase or lease in the city - But for” causation. AND s must show possibility of redress through court action. (need a specific project, and a tenant who would have lived there, but the project got rejected only because low income.


Lujan: US 1992: s must allege a concrete and particularized injury and show that it is likely as opposed to merely speculative that the injury will be redressed by a favorable ruling.


2.  State Law of Standing: Standing is more up liberally granted in the most state courts.

1. THE FAIR HOUSING ACT: 
MHDC v Arlington Heights[II]: 7th Cir US cert denied 1978 8-14:  Under some circumstances a violation of FHA can be established by a showing of discriminatory effect without a showing of discriminatory intent.  This FHA statute is different from an Equal Protection challenge as the US pointed out in precedent.  

Note: FHA:

B. DISCRIMINATION AGAINST THE POOR:  Cities often impose regulations that drive the price of housing beyond the reach of those the government deems too poor.  Poor not seen as suspect classification (?always? p8-19).  Poor do not enjoy protections of FHA.  

B. DISCRIMINATION AGAINST UNCONVENTIONAL HOUSEHOLDS:

Village of Belle Terre v Boraas: US 1974 8-20:  not allowed to rent to 6 college students because “family” in zoning ordinance can be no more than 2 living together unrelated by blood.  Majority says no fundamental right is involved, so rational basis review is appropriate.  Frat houses and boarding houses do present problems re: more traffic, noise.   permissible goal of police power under Berman v Parker. 

DISSENT: This is issue of freedom of Association and right to privacy.  Should be stricter scrutiny.

Moore v City of East Cleveland:  US 1977 8-22: Definition of “family” is very limited and excludes some related by blood if not part of traditional nuclear family.  Grandmother, son that son’s son, plus a dead daughter’s son illegal according to regulation.  Challenge on due process clause.

REAS: When the government intrudes on choices concerning family living arrangements, this court must EXAMINE CLOSELY the importance of the government interests and the extent to which they are served by the challenged regulation.  

Note: Untraditional families and households:  GET READING 8-25.

B. DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: One of the most common ways is to note mention group homes but to limit the # of unrelated people living together.  Or, require a special use permit for group homes.  TOOLS TO OVERCOME LOCAL OPPOSITION:

1. CONSTITUTIONAL CHALLENGES:

City of Cleburne v Cleburne Living center:  US 1985 8-28:  Home for mentally retarded denied special use permit. Challenge under Equal Protection Clause.  Majority says this is not a quasi-suspect class and so is not entitled to higher scrutiny, just normal rational basis test as for economic and social legislation.  

C/D: Majority says it is using rational basis test, but that doesn’t seem true.  Truth is this is heightened scrutiny and we should articulate why.

Note: Rational basis with teeth.  Is Cleburne limited to the mentally retarded?  The Special use requirement.

1. STATUTORY PROTECTIONS

Smith & Lee v City of Taylor: 6th Cir 1996 8-34:  Alzheimers group home must apply for rezoning so that 12 rather than just 6 unrelated people can live together.  City denies, claiming inconsistent and it would be “spot zoning.”

HELD: Allowing no more than 9 residents is reasonable, (not 6 nor 12).

Note: Smith & Lee
Note: Fair Housing Act Amendments: 

Note: Rehab Act of 1973 and ADA of 1990: 

CH 9
REGIONAL OBLIGATIONS OF MUNICIPALITIES:  get great intro: 9-1.

A. NEGATIVE EXTERNALITIES FORCED ON OTHERS WHEN USES ARE NEAR MUNICIPAL BORDERS:

Borough of Cresskill v Borough of Dumont: NJ 1954 9-3 

Note: Private Challenges to Parochial Decisions: 

City of Del Mar v City of San Diego: CA 1982 9-6:  

Note: Local Governments as Litigants Against Other Local Governments:

A. OBLIGATIONS TO CONSIDER REGIONAL NEEDS FOR LULUs: 

1. Siting LULUs: Don Munton: Introduction: The Nimby Phenomenon and Approaches to Facility Siting:
a) Decide, Announce, Defend Approach

b) Preemption: Eliminate local authority

c) Public Education

d) Public Participation

e) Override: 

f) Negotiation:  

g) Compensation and Incentives: 

h) Cost & Risk Sharing

THE VOLUNTARY CHOICE PROCESS: The best.  Allow locals to self select

Note: Siting Strategies: 

Judicial:

Beaver Gasoline v Zoning Hearing Board of the Borough of Osborne: Pa 1971 9-21:  

Note: Municipal Duties to Allow the Full Spectrum of Non-residential Uses:

2. SPECIAL PROBLEMS POSED BY GOVERNMENT FACILITIES:

City of Crown Point v Lake County: Ind 1987 9-24:  

Note: Governmental Immunities from Municipal Land-Use Regulation:

2. ENVIRONMENTAL JUSTICE and OTHER OBJECTIONS TO THE SITING OF LULUs:

Note: 

Vicki Been, Conceptions of Fairness in Proposals for Facility Siting: 9-32: 

5 major legislative strategies for preventing discriminatory siting of LULUs:

1) Dispersion

2) Impact statement approach

3) Fair share approach: NJ

4) Hybrid fair share and impact statement approach: NY City

5) Suspect class approach: Identify certain communities in which any attempt to site a LULU will receive increased scrutiny.

C. OBLIGATIONS TO ALLOW (OR PROVIDE)LOW AND MODERATE INCOME HOUSING:

Michael Schill:  Assessing the Role of Community Development Corps in Inner City Economic Development.22 NYU Rev L & Soc Change 753: 

Southern Burlington County NAACP v Township of Mt. Laurel [Mt. Laurel I]: NJ 1975 9-38:

Note:  Motivations for Exclusionary Zoning 9-45: 

Mt. Laurel II: NJ 1983 9-49: 

Note: Mt Laurel II: 

Hills Development Co. v Township of Bernards: NJ 1986 9-58: 

Note: Fair Housing Act:  

David Kirp: Our Town: Race, Housing, and the Soul of Suburbia: 1995:

Note: Mt Laurel Trilogy:

Note: Other Courts’ Treatment of Exclusionary Zoning: 

Note: Legislative Attempts to Curb Exclusionary Zoning: 9-74:

1) The Very Specific Plan Model: CA: Must include housing needs of the region in planning process at local level (Bottom up.  Ineffectual).

1) State Goals Approach: OR: Top down: Statewide land use goals and local plans must be in accordance and must be “acknowledged” by state administrative agency.  

1) Procedural Approach: Conn.: 

1) Beaver Gasoline Approach: Mich: 

Note: Challenges to Specific Types of Exclusionary Measures:  

D. MUNICIPAL OBLIGATIONS TO ACCOMODATE PRESSURES FOR REGIONAL GROWTH
1. JUSTIFICATIONS FOR GROWTH MANAGEMENT:


Optimal Size, and Optimal Pattern.  No known optimal size.

Nelson and Duncan: Growth Management Principles and Practices: 


Effects of Urban Sprawl: 

(1) Inefficient development pattern to serve with public facilities.

(2) Loss of valuable agricultural land.

(3) Lowers land values and amenities due to conflicting land uses.

(4) Intensification of residential segregation by race and social class.

Note: Sprawl: An alternative is New Urbanism.  Pedestrian is at the core.  But consumers may not prefer what new age planners promote.  But social and fiscal effects of sprawl.  

Note: Danger of Monopolistic Control of City Size:  Current owners will, if political, economic, and legal conditions permit, induce their local officials to prevent construction of new housing to drive up the market price of their own units.  

Ellickson: Suburban Growth Controls: An Economic and Legal Analysis:  


If no close substitutes, try to be monopolistic homeowners by limiting supply.

Note: Monopolistic Homeowners:  More homeownership (vs rental) should lead to more support for growth control, but evidence is mixed.  

1. MORATORIA

Assoc. Home Buildersv. City of Livermore:  CA 1976 9-89:  Total ban on residential construction until public facilities reach specified standards: educational facilities, sewage, water supplies.

HELD: Municipal growth controls must be reasonably related to the regional welfare, (not just the municipality -- “judicial deference is not judicial abdication, must have a real and substantial relation to the public welfare”). (Not compelling state interest test of strict scrutiny.)  

REAS:(1) Indirect burden on right to travel imposed by the ordinance does not call for strict scrutiny(b/c merely makes it more difficult, does not actually penalize.

(2) The proper constitutional test is inquiring whether the ordinance reasonably relates to the welfare of those whom it significantly effects.

Note: Moratoria and Interim Zoning:  Various types:  

1) Public facilities moratoria

2) Planning moratoria

Note: Other Legal Challenges to Moratoria:

1. Authority Challenges:

2. Compliance with Statutory Mandates:

3. Due Process:

4. Takings: 

5. Equal Protection: 

6. Vested Rights: 

Note: Ballot Box Growth Control: A growth mgm plan passed by initiative may be vulnerable to the challenge that it is inconsistent with the jurisdiction’s comprehensive plan.

3. GROWTH PHASING PROGRAMS:

Golden v Planning Board of Town of Ramapo: NY 1972 9-98: 

FACTS:  Any proposed development is prohibited unless a special permit is obtained, which permit will be granted only if land qualifies for certain # of points.  Get points based on: Sewerage, Drainage, Park/public schools, Roads, Firehouses.  Some plots unlikely to get enough points for 18 years based on towns development/ capital plan. Owners can install public improvements at their own expense in order to obtain points.

HELD:  If it is clear that the existing physical and financial resources of the community are inadequate to furnish the essential services and facilities required, There is a Rational Basis for “phased growth” And  the ordinance does not violate state nor federal Constitutions.

Note: Phasing Controls: Fails because randomly applied unfairly.  ??Possible temporary takings challenge?  Exclusionary zoning?  

3. ADEQUACY OF PUBLIC FACILITIES PROGRAMS: (APF)Detailed standards to determine whether facilities are adequate. New development cannot drain facilities to below a certain minimum (# kids in school, parks, roads, sewers, solid waste facilities, mass transit). “Concurrency.” Increasingly common.  

Note: Adequacy Requirements:  Will Dolan promote APF requirements?  “Race to the Bottom?”  

3. RATE OF GROWTH OR QUOTA PROGRAMS: 

Construction Industry Assoc. v City of Petaluma: 9th Cir. 1976 9-104:  

FACTS:  5 year plan: no more than 500 dwellings (when grouped in 5 units or more, not affect 1-4) per year.  Those allowed according to point system of accordance with comprehensive plan, environmental friendly, good architecture, some low income, recreational.  s challenge on SDP and Commerce Clause.

HELD: SDP: Not arbitrary or unreasonable.

Commerce Clause: Where there is reasonable basis on social welfare grounds, and does not discriminate interstate commerce, it’s valid.

Note: Quotas:

3. URBAN EXPANSION LIMITS: OR state establishes land use goals ad requires that local governments plan accordingly, including “urban growth boundaries.”  Local plan has to be “acknowledged” by state commission.  State limits allowing variances from plan.  Goal is to steer development toward the center city to infill underdeveloped properties and make efficient use of existing infrastructure.  

Nelson: Oregon’s Urban Growth Boundary Policy as a Landmark Planning Tool” 9-112: Exception lands (not rural nor urban, so granted exception, so less controlled) is resulting in low density residential ring outside the UGB.  Inside the UGB, more SFD than perhaps is planned (Wanted more multi-family).

Note: Urban Growth Boundaries: 

Note: Effect of Growth Management Programs:  Do growth mgm programs limit growth?  AT what cost?  To whom? 

CH 6
ALTERNATIVES TO PUBLIC REGULATION: NUISANCE LAW, FINES AND REWARDS, COVENANTS.

A. COMMON LAW RIGHTS OF NEIGHBORS: NUISANCE LAW

2. Private Nuisance the PF Case

Middlesex v McCue: Mass 1889 6-3: Man at top of hill is cultivating and manuring his own soil in the ordinary way.  A man has the right to cultivate his land in the usual and reasonable manner, as well upon a hill as in the plain, and that damage to the lower proprietor of the kind complained of is something he must protect himself against as best he may.  (Strict liability if doing abnormal activity.)

Rose v Chaikin: NJ 1982 6-4:  Noisy windmill 10 feet from ’s property line in residential neighborhood would be offensive to people of normal sensibilities.  The essence of a private nuisance is an unreasonable interference with the use and enjoyment of land, and Utility of the s conduct must be weighed against harm to the . Go through list of factors.  Here, benefits are small and irritation is substantial,  nuisance.

Ellickson, Alternatives to Zoning: Covenants, Nuisance Rules, and Fines as Land Use Controls: The proper tagging of an externality should change as normal conditions change.  Automobiles/horses.

Note: The Basis of Nuisance Liability:

1. Five approaches

a. Balance of utilities test

b. §826(b) Constrained Strict Liability

c. Strict Liability fora subnormal use that makes a neighbor worse off; (Middlesex)
d. Strict Liability for any use that makes a neighbor worse off.

e. List of factors. (Windmill)

2. Relevance of nuisance to takings law: Lucas.

Note: Rights to light, air, and view.



Solar Access

Falloon v Schilling 1883 6-13:  erects 2 room house and rent to blacks - “tenement - as spite” says .  Not a nuisance: If the improvement is legitimate and lawful, is not per se a nuisance, the law will not inquire into the motives with which he acts.

Note: People and low cost housing as nuisance


Governmental Activity as a Nuisance

1. Private Nuisance: Defenses:

Kellogg v Village of Viola: Wis 1975 6-16:  Mink farm moved next to village dump and seeks damages for harm done to his minks from smoke from burning done at the dump.  Town tries to say:

1) 
  came to the nuisance (agreed - relevant in injunction action but not indamage action as here. );

2) 
 he made representations which make him equittably estopped;

3) 
 mink are abnormally sensitive.  

HELD: For Mink farmer.

Note: Defenses: 

1) Private Nuisance: Remedies

Boomer v Atlantic Cement NY 1970 6-21: 

Monetary Damages only: “Balancing the equities” after it has been decided a nuisance: in assessing damages: Instead of Injunction, pay permanent damages:

FACTS:  ’s Cement plant located in industrial district is found to be a (public) nuisance with air pollution, dirt, vibrations (?intentional, unreasonable).

Location for cement factory is very unique: near quarry and river, so injunction would likely put them out of business.  Temporary injunction to allow time for technological advances to eliminate nuisance seems pointless here.  New precedent set here showing flexibility in remedy.

HELD; Nuisance found, but allow permanent damages instead of injunction :create Flexible remedy:

Balance the disparity in economic consequences of issuing injunction.  Here, that would be great, so instead,  must pay  permanent damages, imposing servitude on land.  (If  doesn’t pay, injunction will be imposed.  This overrules the general rule that such a nuisance will be enjoined despite disparity in economic consequence once you find a nuisance.

DISSENT:
This gives the  a license for continuing wrong, and 

There is no incentive to alleviate the wrong going forward.  

(P: maybe could give 10 yrs of damages, then reassess?  This highlights need for gov’t regulatory intervention. A permit system.)

Guido Calabresi  Melamed: Property Rules, Liability Rules, and Alienability: 

Rules:

1. Marshall may enjoin Taney’s nuisance - Taney may not pollute unless neighbor allows it;



Entitlement to be free from pollution protected by property rule.



If believe polluter could avoid or reduce costs more cheaply than pollutee.

1. Nuisance is found, but remedy is limited to damages;



Entitlement to be free from pollution protected by liability rule.

1. Taney’s pollution is not a nuisance - Marshall can only stop Taney’s pollution if Marshall pays Taney;



Entitlement to pollute, protected by property law



If believe pollutee could avoid or reduce costs more cheaply than pollutor.

1. MISSING - Entitlement to pollute, protected by liability rule. - Marshall may stop Taney from polluting, but if he does, he must compensate.

Note: Remedial Options: Realism about bargaining - people never do.  Rule 4 applied: retirement home comes to cattlefeeder.

4. PUBLIC NUISANCE:
People v Mason: CA 1981 6-29: Noisy bar adjacent to residential neighborhood can be a public nuisance.

4. GOVERNMENT ADMINISTERED EXTERNALITY FEES:
B. BENIFICENCE LAW (not assigned) 
C. COVENANTS AMONG NEIGHBORS

French, Tradition and innovation in New  of Servitudes:
Nahrstedt v Lakeside Village Condominium Assoc.:  CA 1994 6-50:  [Sounds like substantive due process.

Condo Associations “covenants, conditions, and restrictions” prohibit pets other than fish & birds.   wants to keep her 3 cats, saying the restriction is “unreasonable” since the cats stay within her unit.  Court says the reasonableness of a restriction is determined by reference to the common interest development as a whole, not the individual owner.  Presumptively valid.  Covenants would be struck down only if:

(1) Violates fundamental public policy; (??Could be arbitrarily enforced; “wholly arbitrary”??)

(2) Bears no rational relationship to the protection, preservation, operation or purpose of the affected land; or



(3)  Imposes burdens that substantially outweighs benefits.

That’s not the case here, so Enforceable.

Note: court mentions several times that there would be a litigation explosion if they allowed  to win!  Are they abrogating substantive rights for fear of more litigation?

Note:
Validity of Covenants

Note:
Racial Restrictions




Restrictions on Age and Household Composition




Other Controversial Restrictions

2. Running of the Burdens and Benefits of Covenants to Succeeding Owners
Lewis v Gollner: NY 1891 6-60: 

Note:
Core Requirements for thre Running of the Covenant Burdens and Benefits




Some Archaic (?) requirements for the Running of the Covenants

2. Tying Up a Subdivision with Covenants;

a. Doing It Right:



Homes Association Handbook
Note:
Restrictions Created by Recorded Declaration

b. Doing It Sloppily: Judicial Rescue via the “Common Plan”6-69:

4. Termination:
Cordogan v Union National Bank of Elgin: Ill  1978 6-71: Developer instituted covenant limiting land to SFD and sold most.  Covenant provided for possible dissolution periodically after 25 years and a majority. Also sold surrounding to commercial uses (so he knew what would happen.  Now can’t sell 3 lots within the restricted area on the border of commercial.  Wants to build multi-family.  Neighbors who bought covenanted lots want injunction to prevent.  

HELD: Covenant is to be enforced.  No change within the development.  The commercial development on edges is a s result of his sales activities.  He can just sell the plots for less money.  

Note:
Doctrine of changed Conditions:

Blakely v Gorin: Mass 1974 6-76:  Back Bay Ritz Carlton seeks declaratory judgement and is allowed to build bridge to hotel from condo’s.  Must pay damages, but not enjoined.

Note:
Statutory Limits on the Life of Covenants

4. Public Easements and Covenants:

D. RESIDENTIAL COMMUNITY ASSOCIATIONS
5. Functions and Structure:

Note: Private Governments: Functions performed; History; Legal Structure; Community wide associations; Shopping Centers.

1. Developer - Homeowner relations in a New community: Often difficult, disappointments, handover of control.
Tobin v Paparone Construction Co: NJ 1975 6-85:  Silence of developer to purchaser regarding construction by the adjacent purchaser from same developer of tennis court with exceptionally tall 10 foot fence 1 foot from property line gives rise to cause of action against developer, but not against neighbor.  

Note: Protecting Purchasers’ Expectations about Community Quality:

Krasnowiecki: Townhouses with Homes Associations: A New Perspective 6-88: 2 tier voting system.

Note:
Transfer of Control of a Residential Community Association from Developer to Residents:  Troubled Passage; Stacking Votes; Abuse of the Developer’s voting power;

Note:
Developers Retention of Discretionary Powers: Reasons for Continuing Developer involvement; Architectural review by a developer; A Developer’s Power to amend; A developer’s Power to veto amendments; An Over-arching legal approach?

1. Judcial Review of Residential Community Associations: 

b. 
Legal Bases for Judicial Intervention:  


Levandusky v One Fifth Avenue Apartment Corp.: NY1990 6-92:  Standard of review analogous to the business judgment rule applied to decisions made by corporate directors.  Different from reasonableness test.  This places burden on owner, and this is more limited - court does not review the merits or wisdom of the boards decision.  Will catch however, when challenger demonstrates the boards action has no legitimate relationship to the welfare of the cooperative, deliberately singles out individuals for harmful treatment, is taken without notice or consideration of the relevant facts, or is beyond the scope of the boards authority.

Note:  Bases of Judicial Review: Treating an Assoc. as a corporation, as a municipality (symbiotic relationship, or public function

b. 
Must an Association Have a Democratic Structure? 

c. 
Judicial Review of Board Rules and Decisions
1) Board Regulations Governing Member Behavior

2) Decisions on Maintenance and Alteration of Common Areas

3) Architectural review:

Town & Country Estates v Slater: Mont 1987 6-98: 1st community controlled design review rejected a proposal that met covenant restrictions, wanting a bigger house.  Size, then ‘harmony of external design.”  But the community itself had no consistent harmony of external design, so there is no mutuality of obligation central to the purpose of a restrictive covenant; so invalid

Note:  Private Architectural Review: Adequacy of Standards; Standard of Review (reasonableness or business judgement standard, or good faith and not arbitrary); Popularity of Stringent Controls; Remedies of Enforcers; Remedies of an applicant wrongfully denied approval; Relationship to municipal architectural Review.

b. 
Limitations on amendments to the Basic Governing Documents:
Harrison vAir Park Estates Zoning Committee: Tex 1976 6-102: Unsuccessfully opposed a change in the basic rules which now require construction of the home prior to construction of the hangar.  Modification was more restrictive, but enhanced rather than abrogated the original plan.

Note:  Declaration Amendments:  Occupancy Controls (“no kids” is ok); Amendments that impose new burdens on selected lots; Amendments that remove burdens from selected lots; Possible reforms; Recordation.

Note:  Limits on Majoritarian re-Shaping of Common Area: In Fla, need unanimous consent to build new pool, but in NY can compel dissenters to pay for rebuilding damaged pool.

4. Association Finances:  Assessments based on: equally per unit, equally psf, per $ of value; 

Thiess v Island House Assoc: Fla 1975 6-106:  Condo Assoc amends declaration so that assessments are made based on % value of unit compared to total value of all units (SFD villas vs apartments) and to make apartment dwellers pay for upkeep of washing machines on their floor.  State law...

Note:  Association Fiscal Policies:  Current Fla. law; Inequalities in services provided; Special fees and assessments; Assessment liens; Implied duties to pay assessments; Fines; Tactical refusals to pay assessments; Tax considerations.

4. Merits of residential Community Associations: p6-110: Good because they are private ordering, or bad because they are exclusionary, isolating....

4. Retrofitting an Association Onto a Previously Subdivided Territory: 

E. LAND USE IN THE ABSENCE OF ZONING
OPTIONS FOR  TO CHALLENGE A ZONING

1)
Substantive Due Process:


A.
Look at:  “Reasonableness”




1.
Legitimacy of Government Ends, Legitimacy of Government Motive




2.
Fit between Means and Ends “Efficiency”/ “Irrationality”/ “Arbitrary & Capricious”




3.
More explicit cost/benefit




4.
RATIONAL relationship between means and ends;




5.
Restrictions must be Reasonably related to legitimate government objective


B.
Level of Review:




1.
“Allow legislature a fair margin.”


C.
Remedy:




1.
Injunction, damages maybe, not “just compensation” .


D.
Other:




1.
This substitutes a judges view in place of the legislature’s.

2)
Takings:

A.
Look at:




1.
Total Loss of Value (Lucas)




2.
Values, Diminution, Ad Hoc Balancing (Penn Central)




3.
Permanent Physical Invasion: (and if req’d to do SRO: p3-106)




4.
Nuisance Law (Euclid, Mugler,)  Nuisance was always a balancing of interests




5.
Ripeness?




6.
Average Reciprocity of Advantage




7.
Not a weighing of costs and benefits- that is Substantive Due Process;




8.
Is it “fair” to the one affected?




9.
Inherent Limitations on title - another test of fairness, and Penn Coal.




10.
Reasonable Expectations (Mugler - prohibition coming; 




11.
See Reasoning of Penn Central 





a)
Economic Impact





b)
Impact on Investment Backed Expectations;





c)
Character of Government Action (physical? or could also relate to character of state property law as in Penn Coal.)




12.
4 Puzzles remain after Penn Central:






1)
How do you define property: denominator Q;






2)
How much diminution is too much;






3)
How define “Reas. Invest. backed Expectation”;






4)
TDRs




13.
Nollan, Dolan




14.
Temporary? First English




15.
Watch Federalism issue in Lucas: federal courts policing state court interpretation of state law and finding takings.


B.
Level of Review:  (Again, suspicion of locals)


C.
Remedy:




1.
Just Compensation

3)
Procedural Due Process   (may be intertwined with 1 &2)

4)
Equal Protection


A.
Look at:




1.
Line Drawing re: uses (boarding/rooming)


B.
Level of Review


C.
Remedy

5)
1st Amendment  See handwritten page

6)
Nuisance Law


A.
Costs v benefits of closing down


B.
Judges decide rather than Legislature


C.
Never precipitous, always evolution of common law


D.
Ex poste, not ex ante


E.
Case Specific to facts


F.
No compensation required

BARRIERS TO GETTING LU Case in to court:

• Coniston

• Williamson ripeness

• Claim/Issue Preclusion avoided in meeting Williamson

• Federal courts desire to abstain;  

• See procedural in outline

“Administrative Rational basis test” - Record must show the reason, rational basis.  In an administrative proceeding there would be a record.

“Legislative Rational basis test” - Legislature may not have a record, so it becomes “Can I (the court ) come up with concoct, any rational basis?  (Due Process Inquiry)

“Strict Scrutiny Test” - Is this necessary to achieve a compelling state interest?  “Not indispensable to the plan...”

“Fairness Test” - often thought of as the Takings question: 

5) 

Is it efficient? (Rational)

6) 

Is it fair? (to this individual to bear the cost....)

“Property Rule Protection” - protects the property itself.

“Liability Rule” - allows interloper to take, just specifies damages.

Generally use property rule protection except against the government, which gets liability rule, just has to pay compensation.

WHY DO YOU EVER LEGISLATE?




