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I. Basic Characteristics of Land Use Issues
a. Land Use Parties
· Government
· Neighbors
· Developer
· Buyer (does not usually have standing because does not own the property yet)
Characteristics of Land Use Litigation that Arises Among Land Use Parties

1) Developer v. Government

a. Issue:  Government denied the developer permit, rezoning, variance, or exception or imposed regulation that prevented developer from using land in profitable manner

2) Neighbors v. Government
a. Issue:  Government approved developer permit, rezoning, variance, exception, or regulation that adversely affects interests of the neighbor

3) Neighbors v. Developer
a. Issue:  Developer engages in course of activity that is public or private nuisance

Characteristics of Real Estate Industry / Housing Market
· Unique Qualities of Land as a Good or Product

· Not portable

· Unique, one piece of land is not like another – must deal with soil conditions, water tables, land-specific expertise required

· Location specific nature of regulations.  

· Economies of scale aren’t as pronounced as in many other industries

· Housing is very bulky, not amenable to factory production like other products

· Production processes tend to be local, centralization doesn’t save costs, may add costs

· Housing is very cyclical and responsive to local conditions; thus developers are smaller to deal with local business conditions

· Developers in Real Estate Markets

· Highly leveraged and thinly capitalized…this leads to local and smaller developers.  Also makes delay paramount to denial.

· Thin capitalization also leads to more involvement by landowner.  Landowner may have to support part of the risk.  

· Industry is highly fragmented

· Hundreds of subcontractors operate in a given market. 

· Repeat-player characteristic may lead to under-enforcement of developer’s rights because litigation would worsen the relationship with government.  

· Exit options are limited because of local qualities.  Cannot exit the market if it results are unprofitable, because exit costs are very high.  Would be giving up political contacts, local knowledge, and so forth.

b. Land Use Regulation Theory
Theoretical Justification for Land Use Regulation

· Utilitarian Ethics

· Externalities 

· Spillover

· Tragedy of the Commons

· Monopoly regulation

· Social Justice Ethics

· Paternalism

· Low-income housing
Economic Terminology
· Pareto Optimal – Utility of all actors in a given system is maximized.  Cannot make someone better off without making someone else worse off.

· Kaldor-Hicks – Actors may make trade-offs as long as the aggregated net social welfare improves.

· Hedonic Price Study – Study that attempts to decompose the value of the house along multiple variables and assess the impact of independent variables

Coasian Bargaining

· Assuming zero transaction costs, Coasian approach asks whether the cost of the externality is greater than the benefit to the individual.  

· In the example on pp. 41-43, the benefit to the landowner of constructing apartments is $6400, and the harm to the neighbors is set at $8000.  With zero transaction costs, the neighbors will pay the landowner between $6400 and $8000 in exchange for promise not to build apartments.

· Possibilities for legal intervention in the market
· Nuisance.  Neighbors might sue for nuisance and seek injunction.  If successful, neighbors could sell right to dissolve injunction to developer.  If landowner values apartment building more than neighbors value lack of apartment building, transaction will occur.

· Eminent Domain.  Government could take the land and pay just compensation.  If taxes collected from neighbors pay just compensation, then solution is similar to free market Coasian exchange, except that landowner presumably also pays taxes, thereby contributing to his own just compensation.

· Zoning.  Depending on which party the government favors, all of the benefit will accrue to one party or the other, given binary example where developer can either build apartment building or nothing.

Influence Model of Zoning

· Zoning decisions made by government with minimal information necessary to decision

· Agency makes decision on the basis of strength of arguments made by interested parties
· Strength of arguments is function of expenditures by interested parties on investigation, lawyers, economists, and other experts

· This model favors single party over large, dispersed group because single party doesn’t face coordination costs or free rider problem inherent in group

Problems with Coase Theorem:

· There are always transaction costs

· Large group coordination costs

· Bi-lateral monopoly inefficiency

· This could lead to the U-shaped transaction costs (high with many people and very few people, and somewhat lower with a medium-sized group of people)

· Hold-outs

· Free riders 

· Coase Theorem also ignores the existing distribution of wealth.  Assumes that pre-existing distribution of entitlements is just.  

· Ignores the “Coming-To-Nuisance” problem.

c. Models of Local Government Behavior
Theories of political decision-making
· Public interest model assumes that officials will promote public good – will balance constituency interests in a way that maximizes the good of the community.  [Under public interest model, good of the community is not necessarily the good of the entire community, since inevitably some interests compromise others, even in welfare maximizing state]

· Public choice model assumes that officials act as they would act in a private market.  They’re trying to realize some personal goal and make choices in rational relation to that goal.  As Michelman observes, the public choice model is an “unlovely” model because it discounts altruism and ideology to a large (or even complete) extent.  

Planning Theory

· Historically
· Planners aspired to channel growth of the urban area in an orderly fashion and would draft long term plans
· Planners believed that planning should be independent of the political process
· Today
· Planners draft short term plans on the recognition that growth is unpredictable
· Planners recognize that planning is intimately bound to politics
Comprehensive Plans
· About half the states compel localities to prepare comprehensive plans
· California and about a dozen other states require consistency between comprehensive plan and municipality’s land use decisions.  See also p. 70-71 for Florida’s Comprehensive Planning statute.

· Comprehensive typically includes verbal goals and schematic map

Markets vs. Planners:  Relative Advantages and Disadvantages

· Market is more flexible, and yet market has not embraced some principles that people like, e.g., New Urbanism.

· Might be easier to predict behavior of rational actor in economic market than political actor in political market.

· May trust planners more because they will entertain the needs of indigent actors

· Market assumes the pre-existing distribution of wealth

· Planners may be able to have longer-term view of development

· Market, on the other hand, discounts long-term externalities

· Market diffuses information or innovation quickly

· Planners cannot adapt changes in thought without democratic opposition from the community (in almost every case)

· Enormous opportunities for rent-seeking exist in governmental decision-making

II. Zoning and Rights of Landowners & Developers
a. Euclidean Zoning and Substantive Due Process
Rule:  A zoning ordinance is constitutional unless its provisions are clearly arbitrary and unreasonable and have no substantial relation to the public health, safety, morals, or general welfare.
1) Some provisions may be arbitrary and unreasonable as applied.
2) But where plaintiff seeks facial invalidation, as opposed to asserting specific right or individual injury, zoning ordinance will be considered as a whole.
· Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) (Ambler Realty sought facial invalidation of zoning scheme on substantive due process grounds).

Post-Euclid Substantive Due Process Claims

· Nectow v. City of Cambridge, 277 U.S. 183 (1928) (invalidating zoning ordinance as applied on substantive due process grounds).

· It is almost impossible to win a facial challenge to a land use regulation today.

· Plaintiffs can still argue substantive due process deprivation of property as applied

· Asserting deprivation of due process under Fourteenth Amendment enables litigants to avoid ripeness requirements of Takings jurisprudence 

· Standard of review for substantive due process claim will be extremely deferential unless plaintiff is able to invoke Footnote Four exception

Federal Courts and the Shock the Conscience Standard

· Coniston Corp. v. Village of Hoffman Estates, 844 F.2d 461 (7th Cir. 1988) (Posner, J.) (economic substantive due process is discredited doctrine; in order for claim to be successful on those grounds, behavior of government must shock the conscience).

State Courts and Substantive Due Process
Rule of Twigg:  Zoning ordinance will be deemed constitutional and its validity upheld if it bears a substantial relationship to the public health, safety, comfort, or welfare.
· Twigg v. County of Will, 627 N.E.2d 742 (Ill. App. Ct. 1994) (affirming trial court’s finding in favor of plaintiff seeking approval of permit on basis that existing uses and zoning of nearby property was similar to the proposed use of plaintiff).

Twigg Suggested Eight Factors for State Substantive Due Process Analysis

1) Existing uses and zoning of nearby property;
2) Extent to which property values are diminished by the particular zoning restrictions;

3) Extent to which the destruction of property values of plaintiff promote the health, safety, morals or welfare of the public;

4) Relative gain to the public as compared to the hardship imposed upon the individual property owner;

5) Suitability of the property for zoned purposes;

6) Length of time the property has been vacant as zoned considered in the context of land development in the area in the vicinity of the subject property;

7) Care that the community has taken to plan its land use development;

8) Community need for the proposed use.
b. Legitimate and Illegitimate Motives for Zoning
Rules

1) Competitor doesn’t have standing to oppose land use regulation on basis that land use would affect competition.   Sprenger, Grubb, & Associates Inc. v. City of Hailey, 903 P.2d 741 (Idaho 1995) (upholding decision to rezone land owned by plaintiffs as more restrictive on business uses, thereby preventing plaintiffs from constructing large retail buildings).
2) Local government cannot rezone land to improve bargaining position with the landowner.  Riggs v. Township of Long Beach, 538 A.2d 808 (N.J. 1988).

3) State cannot explicitly use zoning power to increase taxing power.  Mindel v. Township Council, 400 A.2d 1244 (N.J. Super Ct. Law Div. 1979).  Note:  Plaintiff must demonstrate that sole purpose of ordinance is to increase taxing power.
4) State governments are immune from federal antitrust claims under the Sherman Act.  Parker v. Brown, 317 U.S. 341 (1943).

5) Municipality entitled to Parker-immunity where restriction of competition is authorized implementation of state policy.  City of Columbia v. Omni Outdoor Advertising, Inc., 499 U.S. 365 (1991) (city’s restriction of billboard construction was prima facie entitled to Parker-immunity.

c. Equal Protection Claims
Differential Treatment
Rule: Classification that accords different treatment to different entities must justify differential treatment on grounds substantially related to health, safety, morals, and general welfare of the community.
· Layne v. Zoning Board of Adjustment, 460 A.2d 1088 (Pa. 1983) (affirming zoning law that distinguished boarding houses from rooming houses).

Class of One

Rule: Plaintiff has standing to assert claim under the Equal Protection Clause when plaintiff alleges that she has been intentionally treated differently from others similarly situated and that there is no rational basis for the difference in treatment.

· Village of Willowbrook v. Olech, 528 U.S. 562 (2000) (allegations that Village’s demand of 33 foot easement in exchange for sewer connection stated a valid claim under Equal Protection Clause).

d. Takings

Takings v. Due Process

According to Justice Kennedy, Takings Clause only applies to specific and identified property, but does not apply to regulations that impose monetary liability.  See Eastern Enterprises v. Apfel, 524 U.S. 498 (1998) (Kennedy, J., concurring) (plurality applied takings analysis to Act that required coal company to retroactively fund pension plans).

The Supreme Court has recognized several different kinds of Takings:

· Physical occupation of real property by the government constitutes a taking, even if it occurs for only a limited period.  Loretto v. Manhattan Teleprompter.

· Regulations that deny the owner of land all economically beneficial use of the land.  Lucas.

· Conditional approval of improvements to land, where the conditions are unrelated to the problems associated with the development, can constitute a taking.  Nollan.
· A taking also can occur when the conditions for approval relate to the development problems, but are disproportionate to the scope or degree of the problems that the proposed development will cause.  Dolan v. City of Tigard.
· Regulation of land might constitute a taking depending on the economic impact of the regulation on the landowner, the regulation's consistency with reasonable, investment-backed expectations, and the general "character" of the government's action.  Penn Central.
Early Regulatory Takings Cases
· Mugler v. Kansas, 123 U.S. 623 (1887) (upholding state determination that Mugler’s brewery was a nuisance that ought to be shut down).

· Hadacheck v. Sebastian, 239 U.S. 394 (1915) (ordinance restricting brick manufacturing decreased value of property by large percentage; no taking).

· Miller v. Schoene, 276 U.S. 272 (1928) (no taking where legislature authorized destruction of cedar trees growing within specified distance from apple orchard).
Conceptual Severance
Rule:  “If regulation goes too far it will be recognized as a taking.”
· Pennsylvania Coal v. Mahon, 260 U.S. 393 (1922) (invalidating Kohler Act, which forbid the mining of coal in such way as to cause the subsidence of any structure).  But see id., (Brandeis, J., dissenting) (diminution in value is measured against value of whole property).
· Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470 (1987) (no taking where Subsidence Act forbid mining of coal that would subside land; reasonable investment-backed expectations were intact).
· Penn Central v. New York, ("Taking" jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated).
Measuring Reasonable Investment Backed Expectations

· Compare:

· Regulated Monopolies:  Reasonable rate of return might be compared to rate of return regulated monopolies are allowed to earn
· Trust Beneficiaries:  Might compare rate of return to amount received by beneficiary of trust when trustee adequately performs fiduciary duty

· Market Returns:  Compare regulated vs. unregulated value of property.

· Should not use this test in highly regulated environment because the value of unregulated property in regulated environment would reflect value of surrounding buildings/uses.  Would want to compare alternative regulations, but completely unregulated value is unrealistic.

· Current Use:

· If regulation allows current use of property, while forbidding expansion, court less likely to find RIBE impaired.  Penn Central.

· Predominant use of land:  

· If surrounding land is used in a way similar to the way in which landowner proposes to use land, landowner has RIBE in proposed use.

· Notice & Coming-to-the-Nuisance:

· No RIBE where developer voluntarily built next to existing nuisance.  Spur;  but see Palazzolo, (existing regulation does not preclude takings claim).
· Highly regulated industries have constructive notice of regulation that would limit the value of their property.
· Personality interest:

· Focusing on RIBE probably severs any personality interest in the land from consideration.

· RIBE might also exclude gifts and inherited property

Public Good, Public Harm, & Common Law Nuisance
· As Miller v. Schoene illustrates, it is difficult to know if regulation is designed to promote the public welfare, or protect the public from harm.
· Distinction between "harm-preventing" and "benefit-conferring" regulation is often in the eye of the beholder.  Lucas v. South Carolina.
· Where regulation merely prohibits what would already be prohibited by common law nuisance and background principles of state law, there is no taking.  Lucas v. South Carolina.
· Regulation does not become background principle of state law by transfer of title.  Palazzolo.
Additional Considerations for Regulatory Takings Analysis

· Court may be more likely to find taking where regulation completely destroys an interest in the property.  In Pennsylvania Coal, regulation completely certain coal that supported the ground above it.

· If value of property taken as a whole is still substantial, then court will not find taking.  Penn Central; Palazzolo.

· If all or almost all value of the property is eliminated by the regulation, court will find a taking.  Lucas v. South Carolina.
· Average reciprocity of advantage.  Where regulation appears to merely adjust the benefits and burdens of economic life—where landowner gains and loses from regulatory scheme—it is less likely that court will find a taking.  Penn Central.
· Takings claim [not] defeated simply on account of the lack of a personal financial investment by a postenactment acquirer of property, such as a donee, heir, or devisee. Palazzolo, (O’Connor, J., concurring).

Defining the Denominator for Penn Central Analysis

· Horizontally – typical subdivisions

· Vertically – minerals, soil, surface, air

· Temporally – time 1, time 2, time 3

· Functionally – use 1, use 2, use 3

· Legally – sticks in a bundle of rights:  power to exclude, development as of right, etc.

The fewer of these dimensions we consider, the more likely it is that a taking will be found.

Eleventh Amendment Restrictions on Fifth Amendment Claims
Rule:  Litigant cannot sue state in federal court for money damages on Takings grounds.
· DLX, Inc. v. Kentucky, 381 F.3d 511 (2004) (Eleventh Amendment barred claim for monetary damages against the state).

Temporary Takings
Rule:  
· Temporary takings should be analyzed under Penn Central.  Tahoe Sierra.
· Once it is determined that taking occurred, no subsequent action by the government can relieve it of the duty to provide compensation for the period during which the taking was effective.  [In First English, Court began with presumption of taking and focused on remedy.]
· First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, 482 U.S. 304 (1987) (church buildings washed away by flood, and County forbid reconstruction).

Distinguishing Tahoe Sierra from First English

· Subject of Tahoe Sierra was moratorium, which by definition would expire, leaving some investment-backed expectation of value; subject of First English was regulation/zoning.  

· It appears that Tahoe Sierra overrules First English, but the court does not say so.
e. Remedies for Takings

Types of Remedies 

· Injunction

· Invalidation of regulation or statute

· Compensation (monetary damages)

· Permanent taking:  Fair market value of property 

· Temporary taking:  Lost profits and consequential damages

Measuring Duration:  Timeline of Takings Claim

· Time1:  Regulation imposed

· Time2:  Owner proposes development

· Time3:  City rejects proposal

· Time4:  Owner applies for variance or special permit

· Time5:  Variance or special permit rejected

· Time6:  Owner files state court inverse condemnation action

· Time7:  State courts rule on claim

· Time8:  Federal court / Supreme Court rule on claim

Beginning of the Taking

· In the timeline above, the most likely place for the taking to begin would be where owner files in state court, because at that point the administrative options would be exhausted.

· If timeline were different and the regulation interrupted a current use, then the taking would begin at the time of the incursion, not at the time of the filing.

End of the Taking

· Injunction.  Taking lasts until injunction is entered.

· Compensation.  Taking lasts until owner is compensated.

Measuring Lost Profits

Where taking is temporary, owner alleges that he lost profits that he would have obtained had the regulation not prevented him from using the property as he desired.  

For undeveloped property, would we measure lost profits in terms of developed rental value or undeveloped rental value?

· Herrington court argues that you should discount the amount you would pay the rental value, as the landowner hoped to develop it, but the risk that the development would never occur.  See Herrington v. County of Sonoma, 790 F. Supp. 909 (N.D. Cal. 1992)
Wheeler v. City of Pleasant Grove (Wheeler III), 833 F.2d 267 (11th Cir. 1987) (damages in regulatory takings case must include loss in income-producing potential).

III. Barriers to Filing Takings Claim in Federal Court
a. Subject Matter Jurisdiction

Challenging Federal Action:  The Tucker Act
Plaintiffs seeking to challenge a taking under federal law or by a federal entity must file their claim in the U.S. Court of Federal Claims pursuant to the Tucker Act, 31 U.S.C. § 1491.

Challenging State Action in Federal Court

· Plaintiffs challenging state action typically bring suit under 42 U.S.C. § 1983 in federal district court.
· Exhaustion is never required in § 1983 suit in federal court.  Williamson County.
b. Ripeness
Two-prong ripeness test of Williamson County

1) Rule:  Claim that the application of government regulations effects a taking of a property interest is not ripe until the government entity charged with implementing the regulations has reached a final decision regarding the application of the regulations to the property at issue.

2) Rule:  If state provides compensation remedy, then litigant must follow state procedure.

· Williamson County Regional Planning Commission v. Hamilton Bank, 473 U.S. 172 (1985). 

Determining Finality Under Williamson County

· Reasonableness of Plans.

· Rejection of exceedingly grandiose development plans does not logically imply that less ambitious plans will receive similarly unfavorable reviews.  MacDonald, Sommer & Frates v. County of Yolo, 477 U.S. 340 (1986) (developer only submitted one proposal).

· Agency discretion.  

· Where agency had no discretion over whether plaintiffs would be able to use their land, no occasion existed for applying Williamson County ripeness.  Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725 (1997).

c. Abstention

Abstention Doctrines

1) Pullman

2) Burford

3) Younger/Colorado River

Pullman Abstention

Rule:  Federal court will prudentially abstain from deciding issue on federal constitutional grounds where issue could be mooted or put into another posture by an application of state law.  

Criteria:
a. Claim has to touch a sensitive area of social policy that shouldn’t involve federal courts.

b. Federal constitutional issue must be avoidable, if ruling on state issue comes down.  That is, state ruling must really make a difference.

c. Question of state law must be unsettled.

· Sinclair Oil Corp. v. County of Santa Barbara, 96 F.3d 401 (9th Cir. 1996) (federal court abstained from hearing the case under Pullman doctrine). [Been: this case goes way too far in applying Pullman abstention].

Burford Abstention 

Rule:  Federal court will prudentially abstain from deciding issue where federal intervention might undermine highly complex regulatory scheme that is better managed by experts and specialized administrative agencies and quasi-judicial procedures.  [Been: Burford abstention is rarely good argument for federal dismissal.
Younger/Colorado River Abstention

Rule:  Federal courts will prudentially abstain from interfering with evidence in the middle of state court proceeding; will wait for habeas review.  Abstention may be justified if there are concurrent state proceedings in progress.
d. Res Judicata
Claim Preclusion
· To hold that a taking plaintiff must first present a Fifth Amendment claim to the state court system as a condition precedent to seeking relief in a federal court would be to deny a federal forum to every takings claimant.

· Consent or tacit agreement is clear justification for splitting a claim.

· A court may be able to reserve part of a plaintiff's claim for subsequent litigation by expressly omitting any decision with regard to it in the first judgment.

Issue Preclusion
· Under collateral estoppel, once a court has decided an issue of fact or law necessary to its judgment, that decision may preclude re-litigation of the issue in a suit on a different cause of action involving a party to the first case.

· Because collateral estoppel is dependent on operative facts, court must determine whether facts are sufficiently similar to those facts that would support a finding of Fifth Amendment taking.  [must compare state and federal takings law]
· Dodd v. Hood River County, 59 F.3d 852 (9th Cir. 1995) (remanded on issue preclusion basis because Oregon Constitution Takings clause could be sufficiently similar to federal Takings Clause so as to estop litigation).

IV. Zoning Changes
Two flexibility devices:

· Variances

· Area variance involves size or topography of the lot. 

· For example, zoning ordinance could specify that a home must be built on a lot no smaller than 50 x 25, but lot is tapered on one end.  Developer applies for variance in lot size.

· Use variance involves activity that occurs on the lot

· Owner applies for variance to operate a laundry, when lot is zoned for single-family housing

· Not all states allow use variances

· Density variance

· A minor variation in density could be treated as an area variance, such as two houses on one lot

· On the other hand, a request for a 10 story building instead of a one story building would be a use variance

· Board of Zoning Adjustment usually handles the granting of variances and special exceptions

· In NYC it is called Board of Adjustments and Appeals

· Special exceptions/use permits.  Want to retain control over the use because it poses special problems.
a. Variances

Theoretical Variance Standard

Theory of variances is that you only grant a variance where you have to in order to avoid a successful takings lawsuit.  Thus you must make an identical factual showing as to regulatory takings in order to succeed on the variance.  But this is not at all true in practice.  Variances standard is not as harsh as regulatory takings standard in practice.

Rules:

· To obtain a use variance, an applicant must demonstrate, inter alia, unnecessary hardship;

· To obtain an area variance, an applicant must establish, inter alia, the existence of conditions slightly less rigorous than unnecessary hardship.

· For finding of unnecessary hardship, record must show:

· Land in question cannot yield a reasonable return if used only for a purpose allowed in that zone;

· Plight of the owner is due to unique circumstances and not the general conditions in the neighborhood which may reflect the unreasonableness of the zoning ordinance itself; [area variance exempt from this requirement].
· Use to be authorized by the variance will not alter the essential character of the locality.

· Mathew v. Smith, 707 S.W.2d 411 (Mo. 1986) (owner purchased property with two houses on it, in violation of zoning, that had been occupied for 30 years).

Self-Created Hardship

Rule:  If the person seeking the variance played a role in creating the hardship, he or she may not be entitled to variance.  Self-created hardship can arise in three ways:

1) Applicant subdivides tract to create a lot that will be difficult or impossible to develop in conformity with applicable zoning restrictions.

2) Applicant develops property in violation of applicable zoning restrictions

3) Applicant purchases property knowing that it is not economically feasible to develop it unless a variance is obtained

a. In such cases, if original owner were entitled to a variance but did not seek one, it is reasonable to grant purchaser a variance

b. Special Use Permit

Theoretical Special Use Permit Standard

· Section 7 of the Standard State Zoning Enabling Act provides:  Board of Adjustment may … make special exceptions to the terms of the ordinance in harmony with its general purpose and intent and in accordance with general or specific rules contained therein.

· Presumption is that special permit will be granted.
· Gladden v. District of Columbia Board of Zoning Adjustment, 659 A.2d 249 (D.C. 1995) (upholding special exception for youth home).
c. Rezoning

Where the municipality has taken the “holding zone” approach to new development, the developer will need rezoning before he can proceed.  The question driving rezoning decisions is, “Who gets to keep the difference in value between different zoned uses?”

Participants in the rezoning process and those seeking zoning surplus

· Community-at-large

· Community can capture zoning surplus by taxing, or by developer exactions

· With taxes, you can tax away the zoning surplus and route the funds to the parks, improvements in streets, libraries, etc

· Developer exactions/impact fees are more often used because there are limits on taxation, such as Proposition 13 in California

· Could argue that community is disorganized, or has less intensity of preference as to proposed rezoning

· However, could argue that elite group in government secures benefits for the community, so that neighborhood overall doesn’t need to be organized

· Neighbors

· Local officials

· Can extract campaign contributions

· Or worse, could accept bribes

· Landowners

· Developers are well organized

· Repeat players

· Working with their land

· Zoning consultants

Spot Zoning

· Definition

· Spot zoning is the process of singling out a small parcel of land; 

· for a use classification totally different from that of the surrounding area;

· for the benefit of the owner of such property; and 

· to the detriment of other owners.

Considerations for Identifying Spot Zoning
· Size of land being rezoned (the more rezoned, the less scrutiny)

· Size is relative, couldn’t have an absolute number

· Relative percentage of the zoned area is more relevant

· Distinction between spot-zoning and “slop-zoning”

· Spot zoning would be defined as a zone inconsistent with ALL the surrounding areas

· Slop zoning is defined as extending an adjacent zone into another adjacent zone

· Consistency with surrounding area 

· Consistency with comprehensive plan

· Rezoning necessitated by change 
· If some major change in technology or otherwise provokes the desired change, then there is less reason to be suspicious

· E.g. cell phone towers

· Problem arises where courts say that they will not scrutinize rezoning because area is in transition

· However, transitional areas are precisely those in which developers are most active, and most likely to take advantage of rezoning at the expense of neighbors or public at large
· On the other hand, court might be least competent to examine transitional areas

Conditional Use Zoning
Differences between conditional use zoning and contract zoning

· Contract binds the behavior of both parties

· Conditional use district applies neutrally to anyone who wishes to meet the condition

· Conditional use does not bind the future behavior of the legislature

· Contract zoning is illegal because it binds the legislative body to future behavior in a legislative capacity

· Valid conditional use zoning features merely a unilateral promise from the landowner to the local zoning authority as to the landowner’s intended use of the land in question

Rule:  Generally speaking, Board of Zoning Adjustment must approve the zoning change, not the proposed use of the zoning change.  However, since Boards engage in contract zoning all the time, this rule is not very strict.

· Allred v. City of Raleigh, 178 S.E.2d 432 (N.C. 1971) (invalidating a rezoning to make way for a luxury high-rise apartment building; Board turned down previous proposal to rezone until it got the one it wanted, then approved rezoning).

· Chrismon v. Guilford County, 370 S.E.2d 579 (N.C. 1988) (conditional use rezoning valid; court found only unilateral promises by landowner and retention of independent authority by zoning authority).

Bonus Zoning

· Municipal Art Society v. City of New York, 522 N.Y.S.2d 800 (N.Y.Sup. Ct. 1987) (since purchase price would be $57 million higher if density bonus were approved, court held that city sold zoning bonus to the developer in violation of contemplated zoning scheme).  

· Conditions imposed by the city in return for approval of development must be rationally related to the burden imposed by the development—payment of $57 million is not guaranteed to redress the additional burden of a larger building

· Developer can make all sorts of promises about what they will do for the neighborhood, but cannot simply offer $57million.  

d. Comprehensive Plan Consistency

Question Checklist for Evaluating Consistency with Comprehensive Plan

1) Has the locality adopted a comprehensive plan?

a. Legislation in over 20 states makes planning mandatory.  But it is too simplistic to say that if you have a requirement you necessarily will have a plan—sometimes states will require counties but not smaller levels of governance

b. If the locality doesn’t have a plan, and the developer proposes construction, court might say that development can go ahead since it was city’s fault that no plan existed.  Alternatively, court might say, go develop a plan and come back in two years…not good for developer

2) Does the state require that zoning is in accordance with comprehensive plan?

a. As part of Standard Zoning Enabling Act, usually zoning must concur with plan.  Most states have adopted Section 3 of SZEA

b. Courts have also said that if there is no plan in place, then government loses its presumption of validity when zoning ordinances are challenged

c. So is there a statutory consistency requirement in your jurisdiction?

i. If there is no statutory consistency requirement, and you’re not in a jurisdiction that has adopted the Baker Rule, then all you may be able to say about the alleged inconsistency is that it is one of the factors that will lead to a finding of spot-zoning

ii. If you are in a jurisdiction with the statutory consistency requirement, then you may be able to use the statute to trigger heightened judicial scrutiny

3) Is rezoning decision consistent with the use that [you] are attacking or defending?

a. Is it consistent with the plan?
b. Can you just fix the inconsistency by amending the comprehensive plan? Why not just align the plan with the rezoning?  [states have started to limit the localities’ ability to just amend the Plan whenever they feel like it]
Rule:  Ordinance must be consistent with comprehensive plan.

· Baker v. City of Milwaukie, 533 P.2d 772 (Or. 1975) (upholding challenge to the grant of a building permit in an area zoned for more intensive use than the city’s comprehensive plan envisioned)

Rule:  Burden of proof demonstrating inconsistency of zoning change with comprehensive plan is on the plaintiff.

· Haines v. City of Phoenix, 727 P.2d 339 (Ariz. Ct. App. 1986) (affirming city council’s decision to rezone area to facilitate construction of 500 foot building).

Rule:  Rezoning does not amend the comprehensive plan.  Rather, rezoning that contradicts the plan is void at the time it is passed.

e. Standard of Review for Rezoning

The standard of review is different where a court reviews the action of the legislature from when it reviews the judicial act of an administrative agency.  Thus one step in the rezoning analysis is to determine whether the rezoning was a legislative or judicial act.
Determine whether Act is Legislative or Judicial

· Judicial
· Impacts limited number of people;
· Decision is contingent on a fact or facts arrived at from different alternatives presented at a hearing;
· Decision can be functionally viewed as policy application rather than formulation;
· Legislative
· Impacts broad range of people;
· Enactment is based on planning and policy considerations;
· Enactment is prospective.
· Fasano v. Board of County Comm’rs, 507 P.2d 23 (1973) (en banc) (formulating test for distinguishing judicial action by zoning board from legislative action; adequate record with finding of fact must support a rezoning decision).

· Board of County Commissioners v. Snyder, 627 So. 2d 469 (1993)
· landowner seeking to rezone property has burden of proving that the proposal is consistent with the comprehensive plan; 

· burden shifts to government to demonstrate that existing zoning classification accomplishes legitimate public purpose; 

· Board not required to make findings of fact, but nevertheless, on review must demonstrate that decision was based on substantial evidence.
V. Procedural Due Process
a. Quasi-Judicial Procedure
Consequences of Quasi-Judicial Label

· Individuals have right to modified Due Process:

· Personalized notice

· Review the record

· Present evidence

· Cross-examine witnesses

· Triggers conflict-of-interest regulations—once you start to call something quasi-judicial, previous statements by the official might work against official

· This could mean that local quality of quasi-judicial officials is impaired
· Voters cannot alter quasi-judicial decisions (usually).  Initiatives are only supposed to pertain to legislative matters.

Level of Procedural Due Process

Rule:  Strength of procedural due process owed to litigants in quasi-judicial proceeding is often determined by application of Mathews v. Eldridge balancing test.  [Been finds this test strange in land use context, however].

· Korean Buddhist Dae Won Sa Temple of Hawaii v. Sullivan, 953 P.2d 1315 (Haw. 1998) (plaintiffs built the temple too high, and city denied variance; plaintiffs not entitled to cross-examination or was harmless error).

Notice

· Normally the statute will define, in terms of number of feet from the property, who gets notice.

· Some jurisdictions leave the question of what is appropriate notice to Mathews v. Eldridge calculation.  This is inefficient because it leads to litigation.  A bright rule seems better here.

Transcript

· Trend in hearings seems to be towards preparing more transcripts, in part because of Snyder-like administrative review on the record.

Conflict of Interest
Rules:
· In quasi-judicial setting, the appearance of objectivity is not as important as the actual objectivity of the decision-makers.  

· An official’s failure to disclose a potential conflict of interest shall not lead to invalidating the official’s action by a court.  [Oregon law].

· Combination of legislative and judicial responsibilities of the Board members “leaves little room to demand that an elected Board member who actively pursues a particular view of the community’s in his policymaking role must maintain the appearance of having no such view when the decision is to be made by adjudicatory procedure.

· 1000 Friends of Oregon v. Wasco County Court, 742 P.2d 39 (Or. 1987) (en banc) (Commissioner sold cattle at inflated price to individual who had interest before the Board).

b. Environmental Impact Statements

Theoretical Basis for Environmental Impact Statements

· Notice

· People might not know what their interest is, and they can’t lobby if they don’t know that there is going to be an environmental impact that community cares about

· Market Failure

· Forces generation of information about environmental impacts that community can observe, and decide whether it wants to respond

· Community wouldn’t gather information on their own because it is costly, and there is a free-rider problem

· Market doesn’t account for the long-term interests of the environment very well

· Public choice 

· Model says that interests held by the public at large are under-represented

· Culture

· Statements might alter the culture of the administering or generating institution.  Some have suggested that Department of the Interior became more environmentally-oriented after it hired people interested in the environment to work on EIS

· Local organizational change may not occur, however, because locality is likely to outsource production of EIS

Questions for Environmental Impact Statements
1) Is an EIS required?

· See, e.g,. New York State NEPA

i. If private development is proceeding “as-of-right” no EIS is required.

ii. But if special permit or variance of some kind is required, this will trigger the EIS requirement

1. ‘Ministerial permits are exempted’—and building permits are ministerial

· Some state actors exempt from EIS requirements (not in New York or California, however)

2) When is the EIS that you have adequate?

3) What happens when an EIS that identifies negative consequences of the project?

Standard of Review for Environmental Impact Statements/Reviews

· Standard of Review

· Court must find that agency’s decision is supported by substantial evidence.
· Evidence must be considered as a whole, so imperfect particulars will not sink a project.
· Court may not set aside an agency’s approval of an EIR on the ground that an opposite conclusion would have been equally or more reasonable.
· Court’s task is not to weigh conflicting evidence and determine who has the better argument.
· Reviewing court must resolve reasonable doubts in favor of the administrative decision.
· Consideration of Alternatives

· EIR must discuss alternatives to proposed plan.
· Opponents of development do not bear burden of proffering alternatives to proposal.
· Laurel Heights Improvement Ass’n v. Regents of the University of California, 764 P.2d 278 (Cal. 1988) (finding discussion of alternatives legally inadequate under CEQA)
· Town of Henrietta v. Department of Environmental Conservation, 430 N.Y.S.2d 440 (App. Div. 1980) (Condition 18 monitoring air quality at the mall was arbitrary and unreasonable because too many unquantifiable or unpredictable variables would affect the analysis).

Reasonable Alternatives: Does the alternative require…
· Exercise of eminent domain power.
· Purchase of property.

· Rezoning property.

· Applying for variances and special use permits.

VI. Constraints on Land Use Decisions by Neighbors
a. Consent Provisions

Consent provision allows neighbors to approve zoning ordinances.  Neighbor consent, however, raises concerns:

· How do you define the neighbors?

· Subjects minority property holders to majority rule

· Raises problem of hold-outs and inefficient strategic behavior

· Consent not subject to judicial review

· Neighbors might not be in position to evaluate the implications of the use

· Not all of the neighbors are available to participate in the decision

· Political decision-making, as opposed to fact-finding could be the rule rather than the exception

· City of Chicago v. Stratton, 44 N.E. 853 (1896) (building ordinance allowed residents to consent to problematic use that was otherwise prohibited).

· Eubank v. City of Richmond, 226 U.S. 137 (1912) (if the owners of two-thirds of the property on any one street requested a set-back line, committee would establish the building line, and thereafter new applicants would have to comply with the setback line).

· Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 116 (1928) (invalidating statute that allowed homes for old people or children to be located within the neighborhood).

· Cary v. City of Rapid City, 559 N.W.2d 891 (1997)

· City passed rezoning, but neighbors could protest and block it from going into effect

· 40 percent of owners filed petition to block rezoning

· Court distinguished other cases where neighbors were able to waive legislative restrictions because here, neighbors reject legislative judgment

b. Referenda and Initiative

Differences between referendum and initiative

· Referendum involves electorate confirming or invalidating act of legislature

· Legislature passes a statute

· Electorate affirms or disapproves the statute

· Two kinds of referenda:

· Mandatory – all measures of a particular kind will be submitted to the people

· Voluntary – legislature passes something, and then makes its own determination about whether to submit to the people

· Initiative is initiated by the voters, and not by legislature

· In some cases, the categories are mixed where public proposes an initiative, and the legislature can take it off the ballot and consider it independently

Voter Referenda and Initiative:  Delegation of Power v. Reservation of Power
Rules:  

· Referendum cannot be characterized as a delegation of power; rather, the people may reserve the power to themselves
· If the substantive result of the referendum is arbitrary and capricious, bearing no relation to the police power, then the fact that the voters of Eastlake wish it were so would not save the restriction.
· City of Eastlake v. Forest City Enterprises, Inc., 426 U.S. 668 (1976) (Plaintiff complained that referendum requirement was unconstitutional standardless delegation of power).
Unconstitutional Delegation of Power Due Process Claim 

· Problems that arise when plaintiff frames complaint in this way:

· Is zoning a legislative function or quasi-judicial (this would affect delegation question)

· If this is quasi-judicial, then you shouldn’t be able to delegate it to the people at all

· Thus one of the costs of Snyder is that when you classify zoning procedures as judicial, they are taken outside the initiative process…people cannot “reserve” the power to adjudicate

· Circuits are split as to whether an individual has a right or claim to a discretionary procedure like a re-zoning.  In Second Circuit, you cannot bring substantive due process claim for denial of rezoning

Disadvantages of Voter Referenda and Initiative

· People don’t leave record of deliberative decision-making when they act at the polls

· Thus there is tension between Snyder and this case, because in those cases court said that decision-maker must leave record of its decisionmaking process.  

· If people act with discrimination, there will be no record of this—it would be impossible to improve discriminatory intent where public controls the rezoning through initiative

· Whether transfer of power is reservation or delegation, the problem of majoritarian rule still exists

· Legislative decision-makers are better informed, see how issue fits in to big picture, etc.
· If people block the rezoning, and complainant has legitimate takings claim, then against whom does individual file suit?

VII. Subdivision Regulation
a. Rationales and Standards

Theoretical Basis for Subdivision Regulation
· Network Externalities
· In order for neighborhoods to coordinate, they all have to work on the same system.  
· Streets and utility coordination.  
· Run-off water and garbage disposal.

· Government resolves the network externalities for the developer/government provides coordinating function like the IEEE governs cell phones

· Information asymmetry
Dangers of subdivision regulation
· Regulation costs money – developer has to spend money to comply with permitting process and completing applications

· Subdivision regulations give municipalities yet another lever for extracting developer exactions.  

· Gold-plating…sometimes subdivision regulation is purposively prohibitive to prevent lower-income families from settling in the neighborhood.  

· Existing neighbors have incentive to vote for more restrictive schemes because it will increase the value of all houses.  In a sense it creates a non-conforming use in the old neighborhood.  

· Could drive up cost of housing without increasing value
· For example, if people don’t care about wide right-of-way through neighborhood, then cost increases without correspondent benefit

· Some players in the construction industry have strong incentive to encourage wide right-of-way because they make more money

· Consumers don’t express their views with the same intensity as direct beneficiaries of the political process

· Aesthetic judgment of the City may not accord with the public interest or market
Alternatives to governmental subdivision regulation
· Free market

· Restrictive covenants

· Nuisance law/Torts

· Insurance market – if you want to get insurance for your house, then your house must meet the standards that the insurer specifies

· Insurance company is less likely to be pressured by trade unions

· Insurance has more financial incentive than government to match code to risks

· Insurance company probably has more information than anyone else about risk analysis

· Many European companies use the insurance system

· Inspections/Warranties

· State provision of infrastructure (as opposed to mere state regulation of private development)
Concerns with Alternatives
· Regulation has advantage of uniformity; insurance, covenants, and especially liability schemes do not bring uniform results

· When government funds regulation, benefits of regulation are available to everyone; when private actors must litigate their rights, poor people don’t have access to rights

· Judgment-proof defendants hamper efficacy of litigation regime

· Network coordination not possible with any of the alternatives

Uses of Power of Subdivision Review

1) Enforce lot-dimension requirements appearing in zoning ordinances

2) Obtain lands designated for public use

3) Apply standards for subdivision improvements

4) Exact contributions and design modifications from the subdivider

Benefits Parties Receive from Regulation of Subdivisions

· Lot-owners
· Forestall boundary disputes

· Enable easy reference to lots

· Buyers 

· roads will be wide enough to accommodate emergency vehicles

· Sewage capacity will be adequate

· Neighbors of subdivision

· Local streets connect with surrounding areas well

· Street names are not confusing

· Runoff from development is channeled properly

· Community-at-large

· Coordination of major transportation arteries

· Subdivision may raise tax revenue to benefit community

· Subdividers/Developers
· Forcing contractors to engage in city in certification process may act as barrier to entry and cement the developer’s market position by warding off potential competitors

b. Vesting of Rights to Subdivide

Government Discretion

Rule:  County lacks discretion under the Map Act to deny a final subdivision map if the application showed the development substantially conformed to the tentative map and its attendant conditions.
· Youngblood v. Board of Supervisors, 586 P.2d 556 (Cal. 1978);  City of West Hollywood v. Beverly Towers, Inc., 805 P.2d 329 (Cal. 1991).
Rule:  When a subdivision ordinance specifies minimum standards to which a preliminary plat must conform, it is arbitrary as a matter of law to deny approval of a plat that meets those standards.
· Richardson v. City of Little Rock Planning Commission, 747 S.W.2d 116 (Ark. 1988)

VIII. Special Assessments and Exactions

a. Generally

Contrasting Special Assessments and Exactions

· Special assessments

· Assessments not tied to development permission; instead, special assessments were imposed after a project was already built…but were not a condition
· Resemble a property tax

· Paid by eventual consumer of the house or development, not developer

· Exactions

· Conditions for development

· Paid up front by the developer, and passed on to the consumer in the price of the house (as opposed to consumer receiving separate bill for assessment)

· Exaction basically finds its way into the price of the house, becomes part of the mortgage, and therefore consumer might pay interest on the exaction

· Emphasis in exactions is how much cost the development will impose on the community

· Neither assessment nor exaction will allow entity to take deduction from income tax (unlike, possibly, a property tax)

· Traditionally, exactions were imposed for streets, parks, water, and sewer

· Today, exactions can be imposed for anything (e.g. child care, affordable housing, wetlands preservation, transportation)

Policy Questions Re Impact Fees & Assessments 

· Whether facilities or programs that are financed through assessments/impact fees should be provided by the government at all  [versus private market]

· If service should be provided, how should it be financed?

· Whether amenities at issue are appropriately financed through benefits financing (user fees), or general taxation (paying whether or not individual benefits – schools)

Public goods

If the infrastructure has the characteristics of a public good, then the market is likely to under-provide the public good/collective good.

· Characteristics of public good:

· Public good is non-rival:  

· One person’s use of the good doesn’t decrease another person’s use of the good

· Non-rival good – one individual’s use doesn’t diminish another individual’s use

· Air

· Street lights

· Highways, to a threshold limit

· In practice most public goods will reach a congestion point, become rival good

· Public good is non-excludable:

· It is impossible or impractical to limit enjoyment of the good to those who are willing to pay for it

· Air

· National defense

· Most goods are quasi-public, that is, they share attributes of private and “pure” public goods.  Might be public up to a congestion point

· Public goods raise efficiency issues

· If I’m paying for water from general taxation, then I will have no incentive to conserve water [water is quasi-public good, it has rivals and congestion limits]

· Underlying theory for why government should provide these things turns on public good characteristic

· How do we balance concerns of fairness and efficiency

· We want to engage in user-fee financing to increase efficiency where possible

Types of Exactions

· Dedications

· Requirement that developer gave title or easement to government for land on which street and sidewalk would be built

· This didn’t tend to work so well because each subdivision would dedicate one acre towards a park, leading to 5 one acre parks instead of 1 five acre park.  

· Communities responded by asking for money…

· “En lieu of” fees 

· (money instead of dedication, but money was tied to value of the land so that community could aggregate money and buy land)

· Impact fee

· Not tied to the value of the land, but instead the cost of the infrastructure that will be required as result of development

· Can be imposed as condition for

· Zoning

· Site plan approval

· Variance

· Building permit

· And of course, subdivision map approval

· Linkage fees

· Applied to commercial development

· Link retail development to residential development that is generated as the result of the retail development

· Theory is that workers in commercial space will need housing, water, sewer, etc, and it is fair to ask commercial owner to pay for systematic costs caused by employees

· Linkage fees are fairly rare…only the California cities in up markets get away with this

· Linkage fees are most vulnerable under Nollan and Dolan
Bearing the Cost of Impact Fees

· Net cost of the exaction (exaction – benefit) is not born equally by all parties to transaction

· Net cost could arise (impact fee costs more than benefit that it provides) where

· Construction is sloppy or corrupt

· Jurisdiction is using exactions for gold-plating just to exclude others

· Shifting revenue from impact fees to entire community (rent seeking) such that community benefits at the expense of subdivision
Three potential parties could pay

· Developer

· Landowners

· Consumers

Competitiveness of Housing Market and Elasticity of Demand (see handout)
· Fungible Jurisdiction

· Localized exaction

· In fungible jurisdiction, consumer will, all things being equal, prefer the jurisdiction without exaction fees…thus developer and consumer will split the fee.  Developer will pay fee in the short run, and consumer may pay fee in the long run.

· Widespread exaction

· With widespread exaction, consumer cannot escape exaction, and thus developer will be able to push fee to consumer

· Unique jurisdiction

· Unique impact fee

· Consumer will pay almost all or all of the fee

Free market and political market constraints on impact fees  

· Town wants to increase the number of residents

· Might increase general tax revenues, sales tax revenues (though usually this doesn’t make sense)

· Economies of scale…some amenities that city wants to support cannot be supported with existing population

· It’s hard to attract business if business is worried that its employees can’t afford housing…business might pressure city to ease impact fees

· Resident could challenge the waiver of impact fee to developer (as violation of local government’s obligation to treat entities equally)

· Ability of developer to exit the market could be constraint on ability of city to charge impact fees (competitiveness) but this claim is difficult to test

b. Rules
Proportionality of Special Assessment to Benefit

Rule:  Special assessment does not need to correspond exactly to the benefit to the property, since amount of benefit an improvement will confer upon the land is a matter of forecast left to the discretion of the legislative body.

· Louisville & Nashville Railroad v. Barber Asphalt Paving Co., 197 U.S. 430 (1905) (upholding special assessment applied to railroad that claimed that improvement for which special assessment was charged did not benefit railroad).

Rule:  Special assessment is presumed valid and landowner has burden of proving by clear and convincing evidence that special assessment is not in proportion to benefit to landowner.

· McNally v. Township of Teaneck, 379 A.2d 446 (N.J. 1977) (property owners challenged assessments for costs of paving streets and installing curbs).

Entrance Fees and the states pre-Nollan
Where community charges exaction fee or asks for dedication in return for zoning or construction permit.  In response to this, states began to develop tests…going into Nollan, there were three kinds of state tests:

· Illinois v. Pioneer Trust test – school fee, existing schools were near capacity and subdivider conceded that subdivision aggravated need for more schools, however, subdivider was not sole source of demand

· Court said that cumulative impacts could not be considered, and that partial impact of school increases could not be considered  (Unique and attributable test)

· Been:  This standard is silly.  Illinois courts have backed down since.

· California…Associated Home Builders v. Walnut Creek

· Even if development is not getting ANY benefit, it is ok for developer to pay exaction fee.  Even if neighborhood didn’t need a park, but neighborhood five miles across town needs one, then exaction was ok

· Rational Nexus [middle ground]

· Benefit didn’t have to be exclusive to subdivision, but reasonable proportional

· Cost didn’t have to be unique to the subdivision, but reasonable
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