Admin – Barkow, Spring 2003




I. INTRODUCTION TO REGULATORY AND ADMIN STATE

A. Historical Overview of Rise of Regulation
1. Rise of Admin Reg: common law decisions form basis of admin law, designed to control govn’t intrusions into private liberty and property interests, w/ 4 elements:

a. Leg must authorize admin sanctions through stds limiting agency discretion.
b. Procedures used by agency must ensure agency compliance w/ leg directives.
c. Judicial review must be available to ensure accurate and impartial decision making, compliance w/ leg directives.
d. Agency processes must facilitate exercise of judicial review.
2. New Deal: fundamental rethinking of constitutional structure, and conceptions of individual rights, federalism, separation of powers, including judicial review.

a. Individual Rights: “economic bill of rights,” to education, food, clothing, medical care, home, useful job, protection from fears of sickness, accident, unemployment.
b. Federalism: great increase in national authority, at expense of state govn’t. Pres given power to make law / adjudicate, agencies increased in size and importance.
d. Criticisms: bias, combined prosecutorial and adjudicatory functions, prejudgment problems, departure from disinterested decision-making.

e. Praises: effective performance, expert knowledge, discretionary mgmt analogous to business world; agencies think about all issues, courts only get what’s brought.

3. Modern Criticisms of Agencies: 
a. Agencies under thumb of regulated firms, decision-making too private; need increased participation of public interest advocates, more formal decision-making procedures, stricter judicial and congressional scrutiny, elimination of conflicts of interest by regulators w/ prior connections to industry.  
b. Public housing agencies, schools, other dispensers of public benefits previously not subject to admin law need similar procedural safeguards.

c. Economic critics want deregulation, greater attention to cost / unintended harmful consequences of regulation, consolidation of admin programs.

4. Modern Trends:

a. Deregulation shifted focus from price/entry controls in particular industries to more broad environmental, health, and safety regulation.

b. Interest in engaging in CBA; examining tradeoffs in terms of costs and unintended side-effects of regulation.

c. Interest in smarter tools replacing command-and-control regulation w/ info disclosure and economic incentives.

B. Why Regulate?

1. Problems Thought to Call for Admin Regulation: 

a. Market Failures: regulation to achieve public objective marketplace cannot provide.



i. Control of monopoly power


ii. Compensation for inadequate info
iii. Collective action problems: characterized by nonrivalous consumption and nonexcludability, like national defense.

iv. Correction for externalities, transaction costs



b. Less Secure Economic Grounds:

i. Control of windfall profits

ii. Elimination of “excessive” competition

iii. Alleviation of scarcity

iv. Agency problems

v. Redistribution

vi. Nonmarket / Collective Values

vii. Disadvantage and Caste
viii. Planning

ix. Paternalism
2. Efficiency Defined: measured in 2 ways:

a. Pareto Efficiency: at least one person is better off as result of deal made.


i. Example: A ( Tony $10, Carmela $12
B ( Tony $10, Carmela $14

B is Pareto superior to A.  If there is nowhere they could go where they could be better off, they are in Pareto optimal position, dividing 100% of possible pie. 

ii. Basically impossible to do b/c someone will almost always be worse off.
b. Calder-Hicks Efficiency: everyone is better of as matter of social efficiency.
i.  Example: T pollutes, but could stop it all w/ $1000 device; collectively, cost of pollution is $2000 to 100 residents. B/c litigation might not be effective (lawyer’s fees) and Ps may not be willing to negotiate together b/c of max $20/person damages, regulation may be good.

3. AT&T v. Iowa Utilities Board (US, 1999): Informal Rule-Making
a. Facts: Telecom Act of ‘96 ended monopolies, said LECs must facilitate competition by sharing network w/ competitors, such that (1) competitors can purchase phone service at wholesale rates, (2) lease elements of  network unbundled, and (3) interconnect its own facilities w/ LEC’s network.

b. Issue: Did FCC adequately consider “necessary” and “impair” stds when it gave blanket access to LEC network elements in Rule 319?

c. Test: Rule 319 requires incumbent to provide requesting carriers w/ access to min of 7 network elements, other elements made available on case-by-case basis, in consideration of whether access to such is necessary, and whether failure to provide would impair service. No req to look for available elements elsewhere.
d. Holding: SC finds for incumbent LECs b/c Act does not provide adequate limiting std on what elements of LEC’s network entrant must be granted access to. Interpretation of necessary and impair reasonable but not consistent w/ leg intent.
e. Reasoning: Rule must provide limiting std rationally related to goals, fails to do so.  Since entrant will request most efficient element available, hard to imagine when failure to have access would not impair function. Allows entrants, not FCC, to determine what elements are necessary.  Also, view that any increase in cost causes impairment is not in accord w/ fair practices, b/c it is not ipso facto that service has been impaired; not impairment when business making profit is denied greater one.

f. Dissent (Souter): Disagrees that interpretation of impairment was incorrect, agrees that it will allow entrant to gain access to any element it wants. FCC’s definitions of “necessary” and “impair” are reasonable, if not most common. FCC took into account Congress’s action, determined they would not have mandated economic inefficiency.

g. Dissent (Breyer): Congress left uncertain extent to which compelled sharing will be necessary to avoid waste, but objs are clear: introduce competition where practical to avoid waste. Act imposes limits on FCC’s power to compel unbundling, requiring entrant to give convincing explanation of need; sharing does not necessarily create competition, but surplus in regulation; present unbundling rules unlawful b/c do not take this into account.  More unbundling may decrease incentive to invest / compete.

C. Regulatory Tools:
1. Types of regulatory programs: 
a. Cost-of-service ratemaking,

b. Allocation as to public interest,

c. Historically based price-setting and allocation,

d. Screening / licensing,

e. Fees / taxes on harm-producing activity,

f. Provision of info,

g. Subsidies
h. Efforts to produce cooperation w/ moral suasion or political incentives.

i. Economic incentives (emission trading / bubble policy)

2. Constraints on regulatory program:


a. Regulator and regulated industry will have adversarial relationship,

b. Regulator operated by civil servants who may prefer rules they can admin w/ ease,

c. New regulatory programs usually copy old ones,
d. Regulatory decisions subject to reqs of admin law, usually including APA, so must justify decisions before court of law.

e. Impose large info demands on govn’t.
f. May allow concentration of harm-producing activity in limited areas.

g. May be inappropriate to allow people to engage in certain conduct so long as they are willing to pay to do it.


D. Who are the Regulators?



1. Federalist: Hamilton and Madison
a. Single exec w/ numerous leg: concerns about factions, responsibility, creation of deliberation, concentration of power.
b. Judicial independence provided by permanence of office and fixed income provision.  

c. Frequent election of Reps essential so govn’t has common interest w/ people. 
d. Appointment of senators by state legs gives state agency in formation of fed govn’t.

e. People should have proportional representation, sovereign states together should have equal representation despite size. 


2. Strauss, Place of Agencies in Govn’t: three approaches:
a. Separation of Powers: govn’t action characterized in terms of act performed; for safety from tyrannous govn’t, functions must be kept distinct.

b. Separation of Functions: concerned w/ individual fairness in particular proceedings rather than protection from tyrannical govn’t; allows that agencies perform all 3 functions, w/in web of judicial review, leg and exec oversight.
c. Checks and Balances: seeks to protect citizens from tyrannical govn’t by establishing multiple heads of authority which struggle; object being to deny any 1 or 2 from capacity to consolidate govn’t authority in itself.

3. Limited Constitutional Instructions About Place of Agencies in Govn’t: Constitution says little about how govn’t should work, describing only powers of elected officials. Congress left to do what is necessary and proper to create functioning govn’t.  Congress, however, only mandated to meet in Dec, implying exec function to be large.

II. LEGISLATIVE PROCESS


A. Case Study of Legislative Process: (notes from class)
1. Congress’s Constitutional Position:

a. Advantages to having Congress Legislate: representativeness, debate.

i. Committees: not provided for in Const; useful for expertise, specialization; may want to be on comm b/c it effects constituents, but may lead to more extreme positions by members.  

b. Disadvantages to having Congress Legislate: slow, expertise deficiency; danger of undue influence; lack of ultimate responsibility; no ability to monitor effects of reps; politics can overshadow actual leg; must legislate prospectively, paint w/ broad brush.

c. House represents local, Senate represents state, Pres represents nat’l interests.

d. Why hold hearing?  To bring in info.  Consumer opinion represented by research institutes / think-tanks.  Witness list created basically to support view of majority.  But, if group really wants to testify, would probably be allowed. Hearings generally not well-attended; speeches given, maybe Qs asked, but not generally educational.



2. Legislative History Addressing Spectrum Ownership Caps:

a. Purpose of Comm Act of ‘34: provide for pro-competitive, deregulatory nat’l policy designed to accelerate rapidly private sector deployment of advanced telecom and info technologies and services to all Americans by opening markets to competition.

b. Issues Addressed by ‘34 Act: long distance entry, phone entry into cable, competition for local service, entry of elec. utilities into telecom, broadcaster rights to provide add’l services, protection / advertisement of universal phone service.


C. Theories of Legislative Process

1. Pluralist Theory: Citizens organize into groups b/c they have different opinions, economic interests. Interest group politics result in pluralism, spreading political power across many actors, including private individuals and groups. Politics can be conceptualized as process by which conflicting interest group desires are resolved, resulting in moderation, hopefully policies in public interest, w/ more general interest prevailing over special interest.
a. Criticism of Pluralist View: not all views and interests adequately represented b/c of disparities in access to political system, often wealthy / businesses better represented.  Also, leg is public good, so rational person will not participate, preferring to free-ride.  Small groups have advantages over larger b/c will work for targeted benefits at expense of diffuse and unorganized public. Tyranny by smaller, not larger groups.
d. Formation of groups:
i. Large groups form for nonpolitical reasons, turn to political action later,
ii. By offering desirable selective benefits only to members (though this is unpersuasive b/c membership costs more than benefits obtained),
iii. For purposive benefits, pursuing ideological / issue-oriented goals best obtained by group action.
iv. For solidary benefits, like social rewards, including satisfaction of desire to be politically motivated.
2. Public Choice Theory: explains operation of processes by which legs are selected, take action / positions, and make collective decisions, applying econ models to political phenomena and decision-making, assuming politicians and voters are rational utility-maximizers operating in competitive electoral market.  
a. Demand Patterns in Political Markets: 
i. Consensual demand pattern: non-zero-sum situation, everyone wins
ii. Conflictual demand pattern: leads to zero sum, both winners and losers.

iii. Logrolling: cooperation of interest groups 
iv. Key to effectiveness in demanding leg is formal organization.
b. Supply Patterns in Legislative Markets: PCTs don’t believe legs vote in public interest, but instead w/ primary goal of re-election.
i. Majoritarian politics: distributed benefits/distributed costs; usually public goods, little group activity on either side; favors no bill / symbolic action.

ii. Entrepreneurial politics: distributed benefits/concentrated costs; organized opposition tries to derail bill, which will only succeed if public is roused to attention; leg drafts ambiguous bill, delegates, so everyone can claim they won.

iii. Client politics: concentrated benefits/distributed costs; strong interest group support and weak opposition, logrolling occurs; leg will distribute subsidies and power to organized beneficiaries at cost to public.

iv. Interest group politics: concentrated benefits/concentrated costs; both sides organized and active; leg will favor no bill or delegation to agency.




c. Criticisms of Public Choice Theory:
i. PCT oversimplifies political process, fails to recognize institutional richness, treats legislators as acting on behalf of interest groups.

ii. Views legs as only motivated by profit, allows explanation of every decision in terms of market model.  Money and org don’t always mean political clout.

iii. Contrary to PCT, legs are interested in more than getting re-elected, like gaining status in govn’t and making positive contribution to society.

iv. PCT neglects to take into account influence of political parties and Pres.
v. Kingdon’s theory: synthesizes prior political science scholarship and presents alternative to static PCT; de-emphasizes role of interest groups, argues that public officials play key role in setting agenda; interest groups are less visible and usually formulate and debate policy alternatives.
vi. Garbage Can Theory: Cong is organized anarchy w/ no linear process for identifying problems, defining alternatives, reaching decision.  Leg created when streams containing problem, solution, and push for change converge.

vii. Don’t like use of leg history b/c of concerns of agency / leg capture.

3. Proceduralist Theories of Legislation: big govn’t minimizes corruption, checks and balances, bicameralism, provides repeated review of leg.


a. Vetogates: Procedural Doors That Bills Must Pass Through: 
i. Consequences of Procedural Hurdles:

· Little legislation gets through,

· Ambiguous legislation results b/c people have to compromise,

· B/c it is hard to push through, tendency is to make leg long-lasting, 

· Allows minority to effect end result, give agenda setter great power,

· Allows for dilution of general purpose of legislation by compromise,

· Maintains status quo until majority can override.

ii. Positive Effects of Procedural Hurdles:

· More protection for minority views,

· More debate, deliberation on bills,

· Promotes stability,

· Ambiguous terms make legislation more acceptable to everyone.

b. Liberal Theory: Statutes Should Be Hard to Enact: favors private autonomy and free mkts, disfavors regulation. Framers thought reqs of bicameralism and presentment would result in little leg at all, therefore only proper laws. B/c we can’t require procedures to apply only to “good laws,” protection obtained from these constraints is over-inclusive.

c. Republican Theory: Deliberative Value of Process: instead of blocking leg, procedures can be used to shape public deliberation to better serve public good. Deliberation important to leg process, shaping and changing public preferences, allowing legs to modify, amend, discard proposals, developing civic virtue in citizens.  (Assumes all deliberation is enlightened.) But, studies show that public dislikes overly deliberative politics, too large and ponderous, open to disputes, slow-moving.
d. Social Choice Theory: political outcomes under majority-voting incoherent, not necessarily reflecting preferences of majority, and therefore lack legitimacy.

e. Majority Cycling: majority cannot resolve choice among 3+ mutually exclusive alternatives; solution is to intervene w/ procedures to limit pure majority rule, or legislators will respond on own by strategic rather than sincere voting.

f. Structure-Induced Equilibrium: emphasizes importance of structures/institutions to existence of political rationality, b/c unless decision structure exists, no reasoning or decisions are possible.

4. New Institutionalism / Positive Political Theory: influenced by game theory, PCT; emphasizes importance of institutional structures to constrain and shape behavior; characterizes outcomes in terms of “balance” and “equilibrium.” Political outcomes depend on actions of decision-makers, sometimes acting consecutively, sometimes simultaneously, aware of interdependence.  Also, actors act anticipating judicial, electoral, other chamber response.  Political players goal-oriented (not necessarily econ or self-interested) and act strategically in order to further those goals.
a. Criticism: preferences viewed as stable and unchanging; assumption that players have complete info about other’s preferences is over-simplifying

b. Article I, Section 7 Game: procedural reqs of bicameralism and presentment can be modeled as sequential game, where all players want to enact leg reflecting their preferences, but realize they may have to compromise to get cooperation of others. Game starts w/ status quo, where members have preferences departing from status quo, comms help chamber figure out policy to appeal to median legislator.  Comm will also take into account that policy has to be passed in Senate, signed by Pres, so also adjusted for Senate and Pres preferences.

D. Lobbying:
1. 1st Amendment: Congress shall make no law abridging freedom of speech or of press; or right of people peaceably to assemble, and to petition govn’t for redress of grievances.

a. Speech Clause: govn’t can’t limit speech, especially about political matters.

b. Petition Clause: reps should be open to viewpoints of constituents, who should be encouraged to present proposals and ideas to reps.

2. Direct Lobbying: direct presentation of POV to leg/staff, testimony at hearings, calling or writing, presenting research results, submitting drafts of proposed leg, making contributions.

3. Member-to-member Lobbying: if group has leg insider as ally, insider can do particularly effective job of selling group’s views.

4. Social Lobbying: lays groundwork for future when lobbyists / interests they represent will seek access to leg to influence policy outcomes; parties, poker games, raising campaign funds.

5. Indirect Lobbying: more circuitous, involves efforts by interest groups and lobbyists to stir up outside forces, like constituents, to bring pressure to bear.

a. Grassroots Lobbying: any action that attempts to influence legs by influencing attitudes / behavior of constituents; done by mobilization of members, talking to media, conducting PR campaigns, publicizing legislator’s voting record.

6. Access: does not necessarily ensure success, but by establishing regular relationship w/ policy maker, becoming “institutionalized” into policy process, acquiring formal rep on agency boards, lobbyist gains influence. Most effective lobbying groups have large, cohesive, dispersed memberships; skillful leaders; lots of money; ability to form alliances.
7. Lobbying Disclosure Act of ‘95: prohibits nothing, but requires extensive disclosure of lobbying activity, except for grassroots, widespread and immediate dissemination of info.

8. US v. Harriss (US, 1954):

a. Holding:  Constitutional req of definiteness violated by criminal statute that doesn’t give fair notice that contemplated conduct is forbidden by statute.

b. Reasoning: Act limits to whom it is applicable to those who solicit, collect, receive contributions of money, etc., then only if “principal purpose” is to accomplish passage / defeat of leg.  Govn’t wishes to extend this to persons who do not solicit, collect, receive contributions, but this would be against construction of Act, which makes clear purpose was to seek disclosure of direct pressures of lobbyists. Term “principle purpose” meant to exclude contributions having only “incidental” purpose of influencing leg, but shouldn’t be construed too narrowly so as to take teeth out of Act.  
d. Dissent: Interpret Act broadly, extended to those who may not communicate directly w/ Congress, or who may not fall into category of soliciting, collecting, receiving money.

9. Aftermath of Harriss: DOJ abandoned prosecution, and any serious effort to enforce FRLA; Congress expressed dissatisfaction w/ construction, post-Watergate, noting following defects:

a. Groups w/ funds not required to register unless solicited funds for lobbying efforts.
b. FLRA did not apply to those for whom lobbying was not primary purpose.

c. FRLA did not cover lobbying activity w/ no direct contact w/ Congress.
d. FRLA did not clearly cover direct contact w/ congressional staffers.
e. FRLA’s reporting reqs were so vague and ambiguous that lobbyists who did file often gave incomplete info or interpreted requirements differently.


E. Due Process of Lawmaking:
1.Structural Due Process: some kinds of actions should be taken only by entities w/ particular institutional features that enhance democratic legitimacy.

a. Constitutional Reqs for Procedures Followed in State/Federal Lawmaking:

i. Bicameralism: reduces manipulative power of agenda setter, protects status quo by making it more difficult to enact leg, provides exposure of misbehavior better than super-majority system would.
ii. Presentment
iii. Origination Clause: tax bills should arise in House b/c reps are closest to pop, bear responsibility for measures w/ greatest potential for oppression.

· US v. Munoz-Flores: D challenged conviction and fines on grounds that statute is revenue measure which did not originate in House; court held that statute did not violate origination clause b/c revenue bills levy taxes in strict sense of word, not bills which incidentally create revenue.

b. Requiring Lawmaking by Most Institutionally Competent Branch: structure of lawmaking put in place by constitutions, statutes, leg rules designed to ensure that legs discharge responsibilities as democratically accountable governance entities in rational and transparent way; therefore, leg is uniquely suited to make particular decisions.

i. Hampton v. Mow Sun Wong: Ps denied employment by several govn’t depts, challenging rule created by CSC barring non-citizens from employment in civil service on ground that it violated equal protection component of due process; when US govn’t asserts national interest as justification for discriminatory rule in violation of equal protection, due process requires there be legitimate basis for presuming rule would serve that interest; US says rule can give Pres ability to offer civil service jobs as reciprocal concessions, provides incentive for aliens to naturalize, is in accord w/ int’l law, protects nat’l interest in sensitive positions (one blanket rule for efficiency purposes); court holds that only concern of CSC is promotion of efficient federal service, and this is best served by removing unnecessary restrictions on eligibility of qualified applicants for employment. Govn’t reason cannot be evaluated by CSC, should be vetted by Congress/Pres, so CSC has deprived Ps of liberty w/o due process of law.

ii. Notes on Mow Sun Wong and Institutional Competence: 

· Kent v. Dulles: Sec of State denied passport to alleged communist; SC said Congress made no provision to w/hold passports based on political views, so State cannot employ that std.
· Univ. of CA v. Bakke: issue was whether program under state med school guaranteeing admission to specific number of students from minority groups violated equal protection; SC said affirmative action plan was unconstitutional, but more carefully tailored plan might not be; court said D was not appropriate body to determine that P was to be harmed so that victims of “societal discrimination” might be helped.
· Interpretation of Mow Sun Wong: posits right to procedural due process requiring leg actions be undertaken only by govn’t entity structured and charged to make reflective determination that action contemplated is fair, reasonable, constitutional. Remand to Congress/Pres appropriate.
· Judicial Minimalism: court says no more than necessary to justify outcome, leaving much undecided; makes errors less frequent and damaging, leaves things open to democratic deliberation.
· Lochner v. NY: SC said pornography does not violate civil rights of women, should receive 1st Am protection; legs reacted by saying SC’s law cannot stand b/c of popular needs and conviction.  Some, however, feel Congress should accept Const to mean whatever SC says, b/c this lends clarity / stability to statutes.

III. ADMIN PROCESS


A. Constitutional Position of Admin Agencies


1. Relationship b/tw Legislature and Agencies:
a. Nondelegation Doctrine: leg cannot delegate lawmaking power to agencies w/o providing specific stds to apply in administering delegation (“intelligible principle”). 

i. Fed Level: once admin state became more accepted, doctrine fell into disuse. No fed statute invalidated by doctrine since ‘30s, but ind. justices have invoked it.

· Yakus v. US: delegation of price control authority upheld, though only intelligible principle was for prices to be “fair and equitable.”
·  Economic Stabilization Act of ‘70: not even “fair and equitable” std, Pres to issue orders/regulations as he deemed appropriate, upheld over challenge. Stds to guide Pres implementation of Act were found in:
· Leg history, revealing purpose of law,
· Prior price control statutes, and
· Judicial power to elaborate on implicit statutory terms.
· Functions of non-delegation doctrine, according to Rehnquist:
· Ensures that important choices of social policy are made by Congress, branch most responsive to public will.
· Guarantees, to extent Congress finds necessary to delegate, intelligible principle to guide exercise of delegated discretion.
· Ensures courts reviewing exercise of delegated leg discretion will be able to test exercise against ascertainable stds.

ii. State Level: nondelegation doctrine alive in some states, like IL.

· Thygesen v. Callahan: IL court said leg delegation valid only if it sufficiently identifies:
· Persons and activities potentially subject to regulation,
· Harm sought to be prevented,
· General means intended to be available to admin to prevent identified harm.
· Why has doctrine survived at state level?
· Federal judges may have more respect for products of Congress than state judges have for products of state legs.
· Many statutes invalidated by state are licensing; state judges view these skeptically, these face substantive due process challenges.
· Federal courts typically resolve problem of excessive delegation by sophisticated interpretation, but state courts more oriented toward common law decision-making, have less leg history to work w/.

iii. Proposed Revival at Federal Level: while some think doctrine died w/ Schechter Poultry, others argue for its return.
· Legs concerned w/ reelection often avoid controversial issues, pawn them off to agencies. But some say this creates better policy-making, reducing rent-seeking by preventing vote-trading and deal-making.
· Perhaps purpose should no longer be to prevent delegation / require meaningful stds, but to protect against unnecessary and uncontrolled discretionary power.  Focus should be on procedural, rather than substantive, safeguards.  When stds aren’t supplied, courts shouldn’t find delegation unlawful, but should demand stds ASAP.

b. Nondelegation Doctrine in Federal Law: Const creates non-delegation doctrine by vesting all leg powers in Congress, but nothing suggests Congress cannot delegate.  

i. Pre-‘35: SC only used doctrine to invalidate 2 federal statutes, both in ‘35; prior to this, SC upheld federal statutes while acting as if doctrine did exist.
· US v. Grimaud (1911): upheld statute giving Sec of Ag broad authority to protect public forests from destruction by creating regulations which offered criminal penalties b/c it just gave Sec authority to fill up details.
· J.W. Hampton, Jr. v. US (1928): upheld statute giving Pres power to revise tariff duties when he determined necessary to equalize costs of production in US and competing country.  Court relied on filling up details rationale, as well as broader ground that Congress had laid out “intelligible principle” by which to adjust tariffs.
· Panama Refining v. Ryan (1935): challenge to Petroleum Code; challengers won most of case b/c unpublished, official version of Code, through mistake, did not make violation of oil quotas unlawful.  Pres had also issued exec order on quotas, which SC held as unconstitutional b/c it did not provide std as to when Pres was to use authorized power.

· ALA Schechter Poultry v. US (1935):

· Facts: Ds convicted for violation of Live Poultry Code req that wholesaler could not allow buyer to select particular chicken. Ds say Code unconstitutionally adopted, only “fair competition” std.
· Issue: Does “fair competition” refer to category established in law?  Is it designation for whatever industry proposes?
· Holding: Code-making authority is unconstitutional delegation of power b/w there is no std for application, simply allowing trade and industry to regulate themselves.
· Reasoning: Act does not define fair competition, and NIRA says whatever “may tend to effectuate” general purposes of Act may be included. Congress would not have delegated leg authority to trade assocs to enact laws to benefit themselves. Pres had to approve codes, w/ certain guidelines on inequitable restrictions, promotion of monopolies.  But, Sec 3 supplies no stds for any trade, activity; instead of prescribing rules of conduct, it authorizes making codes to prescribe; Act intended to end monopolies, but it creates cartels.
c. NBC v. US (US, 1943):

i. Facts: In ‘38, FCC investigated to determine whether special regs applicable to radio stations doing chain broadcasting were required in “public interest, convenience, or necessity.”  Research indicated dominance by 3 nat’l companies.  So, FCC passed rules so that public received advantages and benefits of chain broadcasting w/o adverse effects.  Ps attack validity of regs as going beyond powers granted by Comm Act of ‘34; that even if authorized, FCC misconceived scope of Act and application to anti-trust laws in radio industry; that regs are arbitrary and capricious; that if Act were construed to authorize regs, then Act is unconstitutional delegation of leg power; that regs abridge Ps right to free speech.

ii. Issue: Has Congress authorized FCC to exercise power asserted by CBR; if so, does Constitution forbid exercise of such authority?

Test: Criterion governing exercise of FCC’s licensing power is “public interest, convenience, or necessity.” 
iii. Holding:  Comm Act of ‘34 authorized FCC to promulgate regulations designed to correct abuses disclosed by investigation of chain broadcasting.

iv. Reasoning:
Purpose of Act is to regulate communication by wire and radio, to make available wide variety of rapid, nationwide radio.  FCC created w/ broad licensing and reg powers to make rules to carry out provisions of Act.  Act does not restrict FCC to mere traffic officer, but puts burden on FCC to determine composition of traffic; method must be devised for choosing among many who apply.  Congress left decision to FCC, under “public interest, convenience, and necessity” test, not conveying unlimited power. CBR represent particularization of FCC’s conception of “public interest.”  FCC’s long investigation provided adequate reason for reg, and they intelligently left themselves open to change if experience proved them wrong.  As far as constitutional problems, purpose of Act, reqs imposed, and context of provision are adequate delegation of authority.
v. Dissent: Court gives agency power which Congress did not intend it to have.  Act does not give FCC power to regulate contractual relations b/tw stations and networks, only power to grant / w/hold licenses, by judging submissions of qualifications to operate proposed radio station.  Power to control contracts and affiliations cannot be derived from implication out of std of “public interest, convenience, or necessity.”  While results of FCC studies may be true, they don’t have authority to act on this info / remedy conditions.  

vi. Different outcome than Schechter b/c regulator is FCC, not industry.




d. Amalgamated Meat Cutters v. Connally (DC, 1971):

i. Facts: Union challenged Econ Stabilization Act as excessive delegation.

ii. Issue: Does Act constitute excessive delegation of authority to Pres?

iii. Test: Std for determining whether given delegation is permissible: no forbidden delegation if “Congress shall lay down by legislative act an intelligible principle” to which official / agency must conform.

iv. Holding: Act is not excessive delegation b/c it is of limited duration, requires Pres to develop implementation stds, was passed in context w/ much similar leg.

v. Reasoning: Constitutional req is defined by control and accountability, so that courts and public can ascertain agency’s compliance. Party challenging delegation has burden of establishing absence of std. Act does have “intelligible principle” by which court could police implementation, by reading background, leg history, etc. Also, significance in limited duration of Pres’s authority. P, however, thought delegation was excessive b/c gave Pres blank check, w/o even “fair and equitable” std, but this is extremist reading, avoid constitutional question. Also, sufficient specificity in Act in both initial freeze and beyond.  Also req that Pres develop implementing stds, promoting fairness and equity, limiting latitude of subsequent Pres action.

vi. Note: One goal of doctrine is political accountability, but this is too simple, b/c in Schechter and AMC, Pres, subject to electoral control, is relevant authority. Generally, agencies implement policy, and are not subject to electoral control, only Pres oversight.  Political accountability sought is more likely sort that comes from requiring specific decisions from deliberative body, reflecting views of constituents; therefore, doctrine ensures deliberative democracy.  Doctrine also promotes rule-of-law values, by encouraging planning by those subject to law (giving sense of what is permitted / forbidden), by containing discretionary authority of enforcement officials, and generally serving as safeguard against self-interested representation and factional power.
e. Union v. American Petroleum (Benzene Case) (US, 1980): Informal Rule-making
i. Facts: OSHA responsible for developing stds for safe/healthful employment; where hazardous materials are concerned, stds must be set so as to avoid to extent feasible, that employee will suffer material impairment of health / functional capacity even w/ regular exposure over working life. Where toxic material is carcinogen, Sec decided that no safe level can be determined, requires lowest technologically feasible level.  W/ benzene, testing at 150-160 ppm determined this contributed to cancer, Sec set new level at 1 ppm (from 10 ppm), w/o asking for comments on whether exposure at 10 ppm caused cancer, only on whether 1 ppm was min feasible exposure limit, assuming that no safe level existed.  Industry challenged.

ii. Issue: Was decrease of benzene levels w/in powers granted in OSH Act?
iii. Holding:  Burden is on Agency to show that exposure to benzene at 10 ppm presents significant risk.
iv. Reasoning: 1st Sec must find that substance poses significant health risk and that therefore lower std is reasonably necessary/appropriate. Until found, not necessary to address question of whether there must be reasonable correlation b/tw costs/benefits. As presently formulated, OSHA std is expensive way to protect few, w/ costs in hundreds of millions. Benefit to employees is likely small b/c most not exposed to 10 ppm anyway.  Written explanation for decreasing limits primarily discuss much higher levels, suggesting 10 ppm is probably reasonable. OSHA concluded there would be some benefit from decreasing level, based on assumptions, not evidence. Purpose of Act was not to require risk-free workplaces when technologically feasible, but to require elimination of significant risks of harm. Therefore, before promulgating std, Sec should make threshold finding that employment is unsafe (risks present, can be eliminated/lessened).  If Sec were allowed to make sweeping declarations outlawing toxic substances w/o sufficiently quantifiable risks, this would be unconstitutionally too open-ended.

v. Concurrence-Powell: Record failed to establish that new std was reasonably necessary. Even if they did carry burden, also required to determine that benefits bear reasonable relationship to costs, b/c it is unreasonable to assume Congress intended to threaten economic viability of industry.

vi. Concurrence-Rehnquist: Have to decide whether statistical possibility of future deaths should ever be disregarded in light of costs of prevention. Reading Act literally, tells Sec to adopt most protective std if he can, but excusing him from this if he cannot, drawing no line on continuum of relative safety. Nothing in leg history to suggest that “to extent feasible” means anything, particularly tech / econ feasibility. Nondelegation doctrine serves 3 purposes: (1) ensure important social policies made by Congress, branch most responsive to public will; (2) provide recipient of delegation w/ “intelligible principle” to guide acts; and (3) ensure courts will be able to test exercise of power against ascertainable stds. “Feasibility” std renders judicial review impossible, fails on both other counts, and act could be determined unconstitutional delegation of power.

vii. Dissent: Plurality reading Act as std is not “reasonably necessary” / “appropriate” unless Sec can show that it is “at least more likely than not” that risk is significant. No reason to read like this. Sec found exposure above 1 ppm to contribute to serious health problems; does not matter that risk is unquantifiable. Court not permitted to strike own balance b/tw C/B of occupational safety stds.

viii. Reasons for Creation of OSHA: workers lacked info needed for informed tradeoffs b/tw health risks and other factors (wages); even if workers had all info, can’t be expected to use it well; desire to redistribute wealth from employers to employees; injuries to workers impose harms on others, like family and taxpayers.

ix. Consequences of OSHA regulation: depression of wages; increase in unemployment; increase in prices.




f. American Trucking v. EPA (DC, 1999):

i. Facts: Clean Air Act requires EPA to promulgate / revise nat’l ambient air quality stds (NAAQS) for each air pollutant identified as meeting certain criteria.  EPA sets “primary std,” concentration level required to protect public health w/ “adequate margin of safety,” and “secondary std,” level required to protect public welfare. In July ‘97, EPA revised levels for PM and ozone

ii. Issue: Was interpretation of CAA violation of nondelegation doctrine?

iii. Holding: Construction of CAA on which EPA relied is unconstitutional delegation of leg power.  No intelligible principle set by Congress or agency.

iv. Reasoning: EPA articulated no “intelligible principle” to channel application of factors used in determining reasonable levels.  EPA regards PM and ozone as having possibility of adverse health effects at levels above 0; for EPA to select 0 as level, it must provide degree of imperfection permitted. To assess health effects of pollutants, EPA looks at nature / severity of health effects involved, size of sensitive pop, health info available, uncertainties, etc. EPA sets levels, however, that are nothing more than saying that effects at lower levels of exposure are lower risks. In such situations, court often allows agency to adopt intelligible principle, to give court power of judicial review and keep agency from acting arbitrarily. EPA could use CBA / “more probable than not” std. 



g. Whitman v. American Trucking (US 2001):





i. Holding: EPA’s interpretation is not violation of nondelegation doctrine.

ii. Reasoning: Court has never held that agency may cure unlawful delegation by adopting principle at its own discretion, or by declining to exercise power. Act provides limits on EPA’s discretion, similar to OSH Act, and court has almost never felt qualified to 2nd-guess Congress. When it comes to air quality, there must be substantial guidance on setting stds, but, determinate criterion is not necessary, std of “to protect public health” is sufficiently defined, no CBA.

iii. Concurrence-Stevens, Souter: Power delegated is legislative, but delegation is constitutional b/c adequately limited by authorizing statute.  Court, however, pretends that authority delegated is not legislative power.

iv. American Trucking repudiates Amalgamated Meat Cutters, that agency can save unconstitutional delegation by narrowing construction, b/c point of nondelegation doctrine is for Congress to create intelligible principle.

h. Critics request rethinking of doctrine, saying Const does not permit Congress to give open-ended discretion to exec, doctrine could be used to prevent use of agency power for benefit of private groups, and legs should be forced to consider leg more carefully.  Some do not want revival b/c of absence of judicially manageable criteria to distinguish permissible delegations, and requiring Congress to write detailed commands in statutes would result in unsound and less responsible govn’t.



i. How to Address a Non-Delegation Doctrine Question:

Step 1: What does statute mean?

A: Intelligible principle articulated.  (Interpreted very loosely.)






B: No intelligible principle.

Step 2: If no intelligible principle, is there constitutional problem?  (Separation of powers, core legislative duty, etc.)

2. Relationship b/tw Exec and Agencies: 


a. Myers v. US (US, 1926):

i. Facts: P appointed postmaster; statute said postmasters should be appointed, may be removed by Pres w/ advice and consent of Senate. Wilson removed P w/o consent. P sued for back pay, govn’t claims removal lawful b/c unconstitutional to limit Pres’s power to remove exec branch official by requiring Senate consent.

ii. Issue: May Pres remove postmaster w/o approval by Congress?

iii. Holding: Power to remove subordinate is inherent in exec power. Congress can create civil service, w/ removal only for cause.

iv. Reasoning: Most important duties performed by Pres’s subordinates are where they act for him, in determining national public interest and directing action to be taken to protect it. When Pres loses faith in intelligence, ability, judgment, loyalty of staff, or in their interpretation of authorizing statute, he must have power to remove w/o delay.




b. Humphrey’s Executor v. US (US, 1935):
i. Facts: FTC created to enforce anti-trust, define/eliminate unfair competition. Proponents wanted nonpartisan org, free from interference of Congress/Pres. In early years, FTC brought few cases, FDR thought that predecessors deliberately appointed commissioners who did not believe in purposes, sought to replace Humphrey, nominated to 7-year term. After removal, Humphrey still insisted to be member of FTC, entitled to perform duties, and sued for back pay.
ii. Issue: Do provisions of FTC Act saying any commissioner may be removed for inefficiency, neglect of duty, or malfeasance limit Pres’s power of removal?  If so, is power of Pres to remove based on above restriction valid under Constitution?

iii. Holding: FTC Act does limit Pres power of removal, b/c Commissioner is leg/judicial employee, should not be coercively influence by exec.

iv. Reasoning: Myers does not bear on case b/c postmaster is different than FTC commissioner.  Postmaster performs only exec functions, no leg / judicial power.  Commissioners, however, occupy no part of exec dept, exercise no exec power.  FTC created to carry out leg policies, serve as leg / judicial aid. If Pres had power to remove Commissioners, this would be coercive influence that would threaten independence of FTC.  Myers is limited to purely exec employees; w/ others, Pres’s power of removal is limited to terms of statute.




c. Weiner v. US (US, 1958):
i. Facts: War Claims Act est. Comm to adjudicate claims for compensating internees, POWs, religious orgs who suffered PI/PD at hands of enemy during WWII.  Composed of 3 Pres appointees, w/ advice and consent of Senate, no removal provisions. P nominated, took office, removed after not heeding resignation request.

ii. Issue: Does Pres have ability to remove appointee w/ leg/judicial power when Congress provided no method of removal?

iii. Holding: No power of removal was given to Pres by Constitution, and none was conferred by statute, so Pres does not have removal power.

iv. Reasoning: Myers said Pres had power to remove exec employees, possibly quasi-judicial ones, from duty of seeing laws be faithfully executed.  Humphrey’s Executor confined decision to exec employees, marking separation b/tw exec and those who are members of body which can exercise judgment free from hindrance from exec. Here, Comm was established as adjudicatory body w/ finality of determination not subject to review by any official / court. Fact that Congress chose to create court shows they wished to preclude Pres from influencing claims; thus, Congress also did not intend Comms to be removable by Pres.




c. Notes:

i. Myers: unitariness of exec branch ensures coordination of leg and political accountability, and expedience of govn’t.

ii. Difference b/tw Myers and Humphrey: FTC Comms are policy-makers, not like postmasters; Myers, Congress did not only create independent officers, it reserved role in removal; FTC has quasi-judicial/leg functions, postmaster doesn’t.

iii. Notwithstanding embrace of Pres authority in Myers, SC leaves Congress w/ some residual authority. Civil Service Act is constitutional, adjudicative decisions can be insulated from Pres influence, and Congress is permitted to prevent Pres from overruling certain decisions vested by Congress in agency heads.




d. Mistretta v. US (US, 1989):
i. Facts: Congress created Sentencing Commission in judicial branch, w/ legal power to write guidelines binding on fed judges, and provided that Pres can remove members for “cause.”

ii. Issue: Does Act violate constitutional principle of separation of powers?

iii. Holding: USSC does not violate separation of powers b/c sentencing function is not more appropriately performed by another branch, closely resembles to setting procedural rules.  Also, judges will not be compromised from normal work, and Pres does not have too great influence over Comm.

iv. Reasoning: P argues Congress, in creating USSC, effected an unconstitutional accumulation of power w/in Judicial Branch while undermining Judiciary’s independence and integrity. Court feels that although composition and responsibilities of USSC give rise to serious concerns about disruption in appropriate balance of power among Branches, on close inspection, concerns do not compel court to invalidate scheme for resolving intractable dilemma of excessive disparity in criminal sentencing.

· Locating USSC: locating of USSC in judicial branch not unconstitutional unless Congress vested USSC w/ powers more appropriately performed by other branches or undermine integrity of judiciary.  SC has previously expanded activities of judiciary beyond cases and controversies, and no cases indicate rule-making is function that may not be performed w/in judicial, either b/c nonjudicial or exclusively committed to exec branch.  Sentencing always thought of as shared responsibility of all branches.  
· Composition of USSC: service of fed judges on USSC will not interfere w/ judges’ ability to carry out normal work.
· Pres Control: Pres may appoint all 7 w/ advice and consent of Senate, after considering list of judges recommended by Judicial Conf, and only has power of removal for neglect of duty / good cause. Does not give Pres too much control over judiciary, he has always had ability to elevate judges / tempt away w/ exec branch positions. Removal aspect also does not damage integrity of judiciary, b/c Pres cannot remove judges from judicial position, only USSC, only for good cause. Pres cannot affect salary or tenure, so judicial separation is not compromised.

· Test: will restricting removal impede Pres’s ability to perform constitutional duties?  

e. Note: Independent and Exec Agencies:
i. Independent: Congress limited Pres’s power to remove leaders, in order to create independence, and limit his ability to dictate policy to agency.

ii. Exec: even here, Pres cannot dictate policy that runs counter to statute under which agency operates. Also, for some agencies, Congress dictated that admins will be not be bound by or submit decision for approval to exec.

iii. Pres can often determine who will run independent agency when unfilled vacancies / resignations, and he may be consulted before agency appoints high-level personnel. Pres also exercises some control by introducing substantive legislation and reorganizing govn’t.

3. Relationship b/tw Judiciary and Agencies: Article III, Section 1, judicial power of US shall be vested in one SC and such inferior courts as Congress establishes.

a. Crowell v. Benson (US, 1932):

i. Facts: Agency ruled for employee in employment dispute; employer challenges on grounds that agency cannot adjudicate situation b/c it is case or controversy that should be heard by an Article III court.

ii. Issue: Was claim under jurisdiction of deputy comm?  Is Act constitutional?

iii. Test: In Murray’s Lessee, Court found Congress can neither take from judicial branch that which is subject of suit at law, equity, or admiralty, nor can Congress bring something under judicial power not subject to judicial determination.

iv. Holding: Act did not violate due process, is constitutional b/c commission is limited to finding facts, not making legal determinations, and b/c statute allows for federal courts to make independent evaluations of facts.

v. Reasoning:  Congress may establish leg courts for determination of matters dealing w/ many public matters.  Case is one of private right, but there is no req that in order to maintain judicial power, all determinations of fact be made by judges (can be by juries), and it is useful for commissions to serve as fact-finders b/c it relieves burden from courts.  Also, court finds this constitutional b/c statute allows court to determine anew existence of jurisdictional facts.

· Post-Crowell, Congress may delegate adjudicatory functions to admin agency iff there is judicial review to ensure agency has followed law and found facts in reasonable manner.
· “Private Right/Public Right” Distinction, Role of Article III Courts: pre-Crowell, SC held Congress may not grant court power to award radio license b/c it is admin function that Constitution does not authorize courts to perform, indicating constitutional separation of powers sometimes forbids de novo consideration of nonjudicial admin agency activities.
· In Murray’s Lessee, SC suggested nature of right at stake, “public” / “private,” mattered.  Apparently, Congress can grant adjudicatory power to nonjudicial body in instances concerning public rights.

b. Northern Pipeline Construction v. Marathon Pipeline (1982): (Plurality)
i. Issue: Can Congress constitutionally give non-Art III judges broad legal power to hear and decide all legal controversies “arising in or related to” bankruptcy cases?  (Case dealt w/ contract claim connected w/ bankruptcy.)

ii. Holding: Grant of power is forbidden by Constitution, as delegation of adjudicatory authority to non-Art III judges is allowed only in 3 cases: Congress may delegate power to (1) “territorial courts,” (2) “courts material,” (3) “legislative courts and admin agencies” power “to adjudicate cases involving public rights.”  (Public rights arise b/tw govn’t and others, are not limited to Art III judges b/c they were created willingly by govn’t.)  Art I can’t hear it b/c involves private rights, has insufficient Art III review.
iii. Reasoning: Contract claim in question was private right, so could not be heard by bankruptcy judges.  Crowell is distinguished by distinction b/tw kinds of private rights, those created by Congress and those created by common law / states.  When Congress creates private right, it can assign adjudication of that right to someone other than Art III judge. Also, in Crowell, commissioner only found facts, here bankruptcy judges find everything; agency in Crowell had to go to courts for enforcement while bankruptcy judges do not; judgments in Crowell could be set aside much easier. Basically, Crowell involves (1) private right created by Congress, w/ (2) greater Art III participation and supervision.
iv. Concurrence: Disagree w/ analysis, contract claim simply too judicial in nature for Congress to permit nonjudicial body to resolve it.

v. Dissent: Presence of appellate review and nonpolitical nature of claims means that separation of powers concerns were satisfied.




c. Commodity Future Trading Comm v. Schor (1986): Binding for Private Right
i. Issue: Can Congress constitutionally grant to agency power to adjudicate state law contract claims b/tw individuals?  (Congress made “reparations” proceeding; customer of commodities broker could claim for damages for broker’s violation of Act, but customer had right to go directly to fed court. Schor filed agency reparations proceeding, broker counterclaimed for money owed.  Broker won, customer argued agency could not constitutionally adjudicate contract claim.)

ii. Holding: Court, effectively repudiating Marathon, affirming Crowell, said constitutionality of given congressional delegation of adjudicative functions to non-Art III body must be assessed by reference to purposes underlying Art III, to protect role of independent judiciary and safeguard litigant’s right to have claims decided by judges free from domination by other branches of govn’t.  

iii. Reasoning: Schor waived right to Art III trial on counterclaim when he asked Conti to dismiss fed court suit and try claim before agency. Must examine if agency’s functions encroach on role of judiciary. Congress has not removed these matters entirely to agency, allowing parties to elect choice of forum, providing fast, expert, inexpensive method for dealing w/ such disputes.

iv. Dissent: Congress cannot take common law suit from courts, waiver not relevant, structural and individual interests served by Art III are inseparable.




d. Thomas v. Union Carbide Agricultural Products (1984):

i. Holding: unanimous SC found constitutional congressional delegation to EPA to adjudicate controversies b/tw pesticide makers about how much compensation-for-info one should pay another. Right is private, but created by statute, and need for scheme and degree of judicial supervision made delegation reasonable. Degree to which adjudicatory process was integrated into broader reg scheme important.

e. Evolution of New Due Process: Defn. of Interests Entitled to Procedural Protection: Goldberg unambiguously extended constitutional safeguards to advantageous relations w/ govn’t (privileges) and ordered govn’t welfare agency to provide welfare recipients w/ extensive admin hearing rights prior to termination of benefits on grounds of ineligibility.

f. Goldberg v. Kelly (US, 1970):

i. Facts: Complaint alleged officials administering welfare programs terminated aid w/o prior notice and hearing, denying due process, b/c absence of personal appearance before reviewing official for oral presentation of evidence, confrontation, cross-examination of witnesses.  Post-review, recipient does have opportunity to do all this, then has further option of judicial review.

ii. Issue: Does due process require that recipient be afforded evidentiary hearing before termination of benefits?

iii. Holding: Due process requires pre-evidentiary hearing b/c interests of recipient and state in not allowing wrongful terminations outweigh fiscal concerns. Min due processes reqs should be met, w/ recipient allowed adequate notice, ability to cross-examine and present evidence, ability to have attorney if desired. Balancing test, comparing interests of each side.
iv. Reasoning: Extent to which procedural due process must be afforded is influenced by extent to which one may be “condemned to suffer a grievous loss,” depends on whether recipient’s interest in avoiding loss outweighs govn’t interest in summary adjudication. Some benefits may be terminated pre-evidentiary hearing, but not welfare, b/c term. of aid pending resolution over eligibility may deprive eligible recipient of means by which to live while he waits. Govn’t interests furthered by affording recipients pre-term. evidentiary hearing (dignity, well-being of all people). Ds argue govn’t interest in saving time/money outweigh dignity/social welfare interests, but recipient’s interest in uninterrupted aid, as well as state’s interest in not erroneously terminating aid, outweigh state’s concern over fiscal matters. Pre-term. hearing need not be judicial trial, should function only to produce initial determination of validity of state’s grounds for term. Need for speed allow min due process reqs: notice, ability to confront adverse witnesses, put on evidence. Counsel need not be provided, but should be allowed. Decision should be based solely on legal rules and evidence adduced at hearing.  Pre-term hearings create dignity, legitimacy, accuracy.
v. Dissent: Too many on welfare, many unnecessarily. Due process does not prohibit govn’t from protecting against paying people not entitled to payment.  Majority view rests on moral beliefs, not Const.

vi. Application: 
Step 1: Does due process apply?  Is a liberty or property interest implicated? (Discuss in terms of entitlement.)
Step 2: If so, what process is due?



g. Board of Regents of State College v. Roth (US, 1972):

i. Facts: P hired for 1-year term, not rehired. Tenure acquired only after 4 consecutive years of employment; decision whether to rehire 1-year appointee committed to discretion of univ officials.  P sued under Civil Rights Act, saying failure to rehire violated 14th (retribution for exercise of free speech), and that univ’s failure to give reasons / hearing on decision violated proc. due process.

ii. Issue: Was P denied procedural due process by univ in not allowing hearing on decision not to rehire?

iii. Test: Reqs of procedural due process apply only to deprivation of interests encompassed in 14th’s protection of liberty and property.

iv. Holding: P not deprived of liberty or property, so does not receive protections of 14th amendment’s due process clause. 

v. Reasoning: Court must first look to see if interest at stake is w/in 14th’s protection of liberty and property. Liberty means freedom from bodily restraint, right to contract, engage in any common occupations of life, acquire useful knowledge, marry, establish home and raise children, worship according to conscious. Might be cases where refusing to re-employ implicates liberty, but not here, b/c State did not make any charge that might seriously damage his standing and associations in community or that might impose stigma or disability on finding work elsewhere. Protection of property is safeguard of security of interests that person has acquired in specific benefits.  To have property interest, person must have more than abstract need/want, but must have legitimate claim of entitlement. Here, terms of re-employment secured no interest in re-employment, and no statute / rule created legitimate claim for re-employment.
vi. Dissent: Every person who applies for govn’t job is entitled unless govn’t can establish reason for denial; this creates property right. Also, liberty to work is secured by 14th. Employment is one of greatest benefits offered by govn’t; govn’t should not be able to deny w/o demonstrating that actions are fair and equitable.




h. Perry v. Sindermann (US, 1972):
i. Facts: Teacher employed in TX college system, no tenure, for 10 years, under 1-year contracts. After public controversy w/ Board, they voted not to offer contract for following year, no hearing or statement of reasons. P brought suit, asserting that Board’s action was in retaliation for exercise of free speech.

ii. Issue: If decision based on P’s exercise of free speech, was it constitutional?  Despite no formal tenure system, was there informal system giving P property interest in continued employment, protected by 14th?

iii. Holding: Board could not make decision not to retain on basis of exercise of free speech. P should be given opportunity to show property interest from informal tenure system; if he can, must have hearing on grounds of non-retention.

iv. Reasoning: If failure to renew contract was in retaliation for exercise of free speech, action would be unlawful infringement of liberty regardless of lack of tenure / contractual right to renewal, b/c even though P had no right to benefit and govn’t could deny it based on many reasons, that is not one of them.  P has shown there may be reasons for him to have legitimate claim of entitlement to continued employment absent sufficient cause, and he should get opportunity to prove this. (Proof of property interest would not entitle him to reinstatement, but to hearing where he could be informed / challenge sufficiency of grounds for non-retention)


B. Procedural Requirements for Agency Decision-Making:
1. Rulemaking v. Adjudication: procedural dichotomy established in Const, APA, case law.


a. Procedural requirements that agency must follow have 5 basic sources:

i. Organic statute creating agency or vesting it w/ powers.

ii. Procedural regulations adopted by agency.

iii. APA reqs of general applicability.

iv. Federal common law, designed to facilitate judicial review.

v. Constitutional requirements of due process.

b. Hearing: many different procedural reqs, from leg hearings where persons are invited to express views orally and respond to questions, to informal appearance before decision-maker, to trial-type procedures w/ oral testimony, formal presentation of evidence.

c. Goals of procedural formalities: promote accuracy in fact-finding; secure agency conformance to statutory directives; enhance quality of agency policy judgments; permit persons affected by decisions to have a say; facilitate judicial review.




d. Londoner v. Denver (US, 1908):

i. Facts: Ps challenge tax assessment to cover costs of paving public street.  

ii. Issue: Do Council’s actions violate due process?

iii. Holding: Due process requires hearing only at time of assessment of tax, if that tax is assessed by group other than leg; taxpayer must have occasion to present evidence orally, not just written objections and complaints.

iv. Reasoning:  Proceedings, up through passage of ordinance authorizing work, did not require assessment, and may have been done w/o hearing, provided that hearing on assessment is afforded. When state leg, instead of fixing tax itself, lets another body do it, due process requires that at some point before tax is fixed, taxpayer must have opportunity to be heard, and must have notice of hearing.




e. Bi-Metallic v. State Board of Equalization (US, 1915):
i. Facts: Suit to enjoin State from putting in force order increasing valuation of all taxable property by 40%. P brings suit on grounds it was given no opportunity to be heard and therefore property will be taken w/o due process of law.

ii. Issue: Do all individuals have constitutional right to be heard before matter can be decided in which all are equally concerned?
iii. Holding: Citizens do not have right to be heard before leg passes general legislation, affecting large group. Election is the process due.
iv. Reasoning: When rule applies to more than a few, it’s impracticable that everyone have direct voice in its adoption; Constitution does not require all public acts done in town meeting / assembly of the whole. Rights of citizens protected only by power over those who make the rule.  Londoner limited to instances where relatively small number is exceptionally affected.

f. Notes: Prof Davis says key to determining whether trial-type hearing is required is whether controversy turns on “adjudicative facts” or “legislative facts.”  Adjudicative facts are those about parties, their activities, businesses, properties, kind of facts that go to jury, and ought not to be determined w/o giving parties opportunity for trial, b/c parties know more about their activities, can rebut or explain evidence. Legislative facts do not concern immediate parties but are general facts which help tribunal decide questions of law, policy, discretion; here parties are not given opportunity for trial b/c they have little to contribute.  Principle that Constitution does not impose any procedural requirements when either legs or admin agencies adopt general laws or rules is widely recognized.  In Community Colleges v. Knight (1984), SC said Constitution does not grant to members of public generally right to be heard by public bodies making decisions of policy, b/c it would be impossible by judicial definition and enforcement, and a massive intrusion of judiciary into state/federal policymaking.  Direct public participation in govn’t policymaking must be limited, disagreement or disapproval should be registered at polls.




g. Procedural Reqs of APA, Interplay b/tw Rulemaking and Adjudication:
i. Intro Note: procedural reqs often overridden / supplemented by statute, but APA does provide basic structure of procedures for fed admin agencies. Reqs geared to fundamental distinction b/tw rulemaking and adjudication.  Another distinction is whether organic statute establishing admin function in question requires that agency act on basis of “record” after opportunity for agency “hearing.”

ii. Organic Statute Req of Decision on Record After Opportunity for Hearing?







Yes



No

Rulemaking

Formal rulemaking

Notice-and-comment rulemaking






Sections 553c, 556-557
Section 553

Adjudication

Formal adjudication

Informal adjudication






Sections 554, 556-557

(no APA procedures)

iii. Adjudication: broadly defined, “whole or part of a final disposition of an agency in a matter other than rulemaking but including licensing.” Almost every admin decision other than issuance of rules/regs, from specific controversies b/tw adversaries, agency decisions not to spend money on given project, grant lease to private parties, authorize bank, enter into/rescind contracts; many mgmt / admin functions, not adjudication in typical sense, not entitled to due process reqs.

iv. Rule-making: no distinction b/tw general / particular applicability; deals w/ everything looking prospectively.

v. Formal On-the-Record Adjudication:

· If statute governing agency action in adjudication requires decision made on record after opportunity for agency hearing, 554 applies, invoking 556 and 557, together establishing trial-type procedures.
· If statute doesn’t explicitly require on-the-record adjudication, court interprets statute to mean this when agency is imposing sanction / liability.
· Agencies try to avoid on-the-record proceedings, courts are likely to agree, interpreting authorizing statute as over-ruling APA.
· Provisions of 554, 556, 557 establish admin equivalent of civil trial, w/ submission of testimony and evidence, notice required. No pre-trial discovery in APA, but sometimes statutorily.  APA imposes internal separation of powers on agency.

vi. Formal On-the-Record Rulemaking:
· Where relevant statute provides rules be made on record after opportunity for agency hearing, 553 invokes 556 and 557.
· Traditional understanding that formal rule-making was generally required in setting rates and similar reqs that determined revenues and profits of regulated firms, but FL East Coast severely restricted coverage of APA formal rule-making procedures by insisting relevant statute explicitly provide for “hearing” on record, for reasons of concern about delay and other dysfunctions of formal rule-making.

vii. Informal Notice-and-Comment Rulemaking:

· When relevant statute does not provide for “hearing” on record, basic procedure is notice and comment procedure, 553. Requires:
· General notice of proposed rulemaking in Fed Register, telling time/place of proceedings, legal authority relied on for issuance, and content of proposed rules.
· Opportunity for “interested persons” to comment on proposed rules by written submissions and, at option of agency, opportunity for oral argument.
· Issuance, when rules are finally promulgated, of “concise general statement of their basis and purpose.”
· Provision, in case of “substantive” rules, that they shall not be effective in less than 30 days after promulgation.
· Intent is to emulate model of legislative hearings, to enlighten decision-maker to viewpoints of interested persons.

· Under 553a, military/foreign affairs functions, rules relating to agency mgmt/personnel or to public property, loans, grants, benefits, or contracts are excluded from reqs of 553.  
· Under 553b, reqs of Fed Register notice do not apply to “interpretive rules, general statements of policy, or rules of agency org, procedure, or practice,” or when agency for “good cause” finds notice and comment procedure is impracticable, unnecessary, or contrary to public interest.

· Agencies have turned from adjudication to rulemaking to decide basic issues of policy, and when combined w/ FL East Coast view of formal rulemaking reqs, threatened to leave most important decision-making free of procedural reqs that would allow effective input of interested parties, so courts have reacted by fashioning new “paper hearing” procedure that creates record for judicial review, but is procedurally less demanding than formal rulemaking/adjudication.

viii. Informal Adjudication:

· When relevant statute does not require adjudicatory decisions be made on record after opportunity for hearing, APA provides no procedures; since adjudication is so broadly defined, this leaves vast number/variety of agency dispositions.  If there is not adequate record for review, courts will remand for this to be developed.


2. Rulemaking Process: Notice-and-Comment Rule-Making



a. Motor Vehicle Manufacturers Assoc v. State Farm (US, 1983):

i. Facts: Congress created Nat’l Traffic and Motor Vehicle Safety Act to reduce traffic accidents; directs Sec of Trans to issue safety stds that are practicable, meet need for safety, and are stated in objective terms. In issuing, Sec is to consider relevant available safety data, whether proposed std is reasonable, practicable, and appropriate, and extent to which stds will carry out purpose of Act.  In ‘69, Dept proposed requiring passive restraints; in ‘70, agency revised Std 208 to include such reqs; in ‘72, agency amended 208 to require full passive protection in front after ‘75. Effective date extended to ‘76. In ‘76, Sec extended alternatives indefinitely, suspended passive restraint req, b/c though techn. and econ. feasible, thought public resistance would be high. Successor issued Mod. 208, mandatory passive restraints, phasing in from ’82-‘84.  Then in ‘81, new Sec reopened rulemaking b/c of change in econ circumstances, difficulties of auto industry, postponed reg, then rescinded, saying agency no longer found automatic restraint systems to provide significant benefits b/c most planned to install auto seatbelts, not airbags, so benefits not as large as expected, might not justify cost.
ii. Issue: Did NHTSA act arbitrarily and capriciously in revoking req in Std 208 that new vehicles produced be equipped w/ passive restraints?

iii. Test: APA applies, reviewing court must set aside any rule found “arbitrary, capricious, abuse of discretion, or otherwise not in accordance w/ law.”  Agency must examine relevant data, articulate satisfactory explanation for its action including rational connection b/tw facts found and choice made.

iv. Holding: Agency failed to present adequate basis and explanation for rescinding passive restraint req and must either consider matter further or adhere to or amend Std 208 along lines which analysis supports.

v. Reasoning: Rescission arbitrary and capricious for several reasons. (1) NHTSA gave no consideration to modifying Std to require airbags once it determined most popular method would be detachable belts. Logical response to data would be to mandate airbags, since seatbelt system would not meet safety objectives of Std. (2) NHTSA was too quick to dismiss safety benefits of auto belts, as uncertainties about effectiveness were not supported in record or reasonably explained. It’s ok to consider cost of implementing stds, but safety is preeminent factor, and should be adequately assessed first.

vi. Dissent: Agree that since airbag and auto belts were approved in std agency was rescinding, they must explain why declined to leave reqs intact.  But, NHTSA did adequately explain view on detachable belts, articulating rational connection b/tw facts and choice made. Also, change in admin by election is perfectly reasonable basis for reappraisal of costs/benefits of programs and regulations.

vii. Arbitrary and Capricious Review: was decision based on consideration of relevant factors; has there been clear error of judgment?  If agency:

· Relied on factors which Congress has not intended it to consider,

· Entirely failed to consider important aspect of problem, 

· Offered explanation for decision that runs counter to evidence,

· Is so implausible that it could not be ascribed to difference in view or product of agency expertise.

· (Same std for rescission and promulgation of rules.)

IV. ROLE OF REVIEWING COURTS


A. Judicial Review of Questions of Fact: courts very infrequently overturn agency fact-finding.


1. Hush-A-Phone v. US (DC, 1956):

a. Facts: P sells device to quiet phone conversations. ATT filed tariffs w/ FCC forbidding attachment of any device not supplied by ATT, and for violation, claim right to suspend / terminate service, b/c of this, some distributors have already stopped selling. P filed complaint w/ FCC demanding order that ATT (1) stop interfering w/ Hush-A-Phone use, and (2) amend foreign attachment provisions to permit use. FCC held hearings, released initial decision toward dismissing complaint, then took case under advisement. 4 years later, FCC decided barring use would only be “just and reasonable” if device impaired service, but that upon study, device does impair service, no physical reason, just simple public detriment.

b. Issue: Should there be tariff on Hush-A-Phones?

c. Test: If device impairs phone service, tariff would be just and reasonable.

d. Holding: It is not just or reasonable to say that user cannot achieve same result w/ machine as he can w/ hand. Tariffs are unwarranted interference w/ phone user’s right to reasonably use phone in privately beneficial ways w/o public detriment.

e. Reasoning: FCC found no physical impairment of any phone company facilities, but still concluded use of device is deleterious and to public detriment.  No findings support this conclusion.  Findings suggest little impairment when device not used for privacy, though significant impairment when it is. Question is whether FCC has enough control over subscriber’s use of phone service to authorize phone company to prevent him from conversing in low and distorted tones. Answer is no.


2. Allentown Mack v. NLRB (US, 1998):

a. Facts: Under NLRB, employer who believes union no longer has support can…(3) conduct internal poll. NLRB held this is unfair practice unless employer can show “good-faith reasonable doubt” about union’s support. Mack began to operate as independent dealership, hiring most of original employees. Lots of evidence union lost support. Union requested bargaining, Mack refused, citing good-faith reasonable doubt, conducted blind poll, union lost 19-13.  

b. Issue: Is NLRB’s std for polling rational and consistent w/ NLR Act?  Are Board’s factual determinations in this case supported by substantial evidence?

c. Holding: NLRB’s “reasonable doubt” test for employer polls is facially rational and consistent w/ Act, but factual finding was not carried out in this view.  NLRB undervalued certain evidence that would have led rational jury to conclude Mack had reasonable doubt about union’s support.

d. Reasoning: NLRB believes polling is disruptive / unsettling, so limited circumstances under which it can be done; this is not arbitrary and capricious. Board said 20% of workforce is not enough to create reasonable doubt, but 50% would create reasonable certainty. Court will not say 20% creates reasonable doubt, but there was more evidence of suggestion of disfavor, which poll is to establish. Rational fact-finder would have to come to conclusion Mack had reasonable, good-faith grounds to be uncertain about union’s support. Mack contends NLRB does not follow announced std of good-faith reasonable doubt, but goes strictly by head count. Reasoned decision-making where rule announced is rule applied promotes sound results. Agency should not be able to impede judicial review. Board is free to adopt other rules that will exclude certain testimony, etc, but may not simply undervalue certain evidence.

e. Concurrence/Dissent: Majority overlooked words “based on objective considerations” in reasonable doubt std; if words construed properly, several opinions should not have counted in decision-making or should have been given less weight.

f. Substantial evidence review: could reasonable jury have come to same decision as agency from evidence presented?



3. Judicial Review of Agency Fact-finding:

a. Why should there be judicial review of agency fact-finding? Specialized fact-finding competence was one of reasons for creation. But, if agencies were free to find whatever facts they wanted, they could alter operation of statutes or legal rules to change their meaning, resulting in policy-making, not decision-making.

b. What factors should lead reviewing court to give more/less deference to fact-finding by admin agencies as compared to trial judges/juries? Generally, substantial evidence std is rule, but some judges give agencies less leeway than juries. Generally, judges defer to agency’s determination on credibility of witness, and the greater apparent importance of specialized agency experience in evaluation data, greater deference they will accord to agency factual considerations.

c. What std applies?
i. Formal rule-making / adjudication: 706 E, substantial evidence review.

ii. Informal rule-making / adjudication: (though APA doesn’t address informal adj); rest of 706 applies, arbitrary and capricious review.

iii. In practice, substantial evidence and arbitrary and capricious look very similar. Historically, substantial evidence meant more stringent, almost de novo review. Reading 706, arbitrary and capricious std also applies to formal rule-making and adjudication.


B. Judicial Review of Agency Exercise of Discretion:


1. “Arbitrary and Capricious” Std and Hard Look Doctrine:



a. Road to Overton Park and Origins of “Hard Look” Review:

i. Courts developed “hard look” review when there was no record to review on “substantial evidence” std.  This ensures agencies take hard look at problem as well as court, scrutinizing logical and factual bases for choices.

ii. Hard look approach requires agencies to develop evidentiary record reflecting factual and analytical basis for decisions, explain reasoning in considerable detail, give “adequate consideration” to evidence / analysis submitted by private parties.

iii. Procedural hard look: must consider alternatives, respond to counter-arguments, listen to affected interests, offer detailed explanation of conclusions.

iv. Substantive arbitrary and capricious: court judges alternative chosen by agency to be so irrational that it must be ruled out.

v. Under hard look approach, court doesn’t usually conclude policy choice as irremediably faulty, simply inadequately justified.  Remedy is remand for further proceedings where agency may buttress original policy choice.

vi. Overton Park: court stated ultimate substantive std of review under “arbitrary and capricious” is narrow, court must engage in “searching and careful inquiry” into agency’s “consideration of the relevant factors” and factual foundations for policy choice.




b. Scenic Hudson Preservation Conference v. FPC (2nd Cir, 1965):

i. Facts: ConEd to build hydroelectric plant on Hudson, opposed by conservationists. Needed license from FPC, granted after elaborate hearings.

ii. Issue: Did FPC adequately consider all evidence presented?

iii. Test: Under statute, FPC had to consider all relevant factors, also recreational and scenic, to make sure no alternative would be better adapted to development of Hudson for all uses, but if it determined plan was best adapted to comprehensive plan for improving / developing waterway, it should grant license.

iv. Holding: FPC must re-examine evidence on costs, public convenience, necessity, absence of reasonable alternatives, among other matters in order to fully develop record, show that decision was not arbitrary and capricious.

v. Reasoning: FPC record only had 10 pages refuting engineer’s testimony; although it came after grant of license / beginning of work, agency is allowed to accept add’l evidence if material. Agency should have taken testimony into account, especially b/c of public interest; failure to do so exhibits disregard of statute and judicial mandates instructing FPC to probe all feasible alternatives.




c. Scenic Hudson Preservation Conference v. FPC II (2nd Cir, 1972):

i. Facts: FPC held additional hearings, reviewed alternative projects in terms of reliability, cost, air, noise pollution, overall environmental impact, concluding there was no satisfactory alternative, b/c scenic impact minimal, no historic site disturbed, fish protected, proposal would enhance rec facilities.
ii. Issue: Has FPC now conducted complete investigation into proposal?

iii. Holding: Proceedings of FPC and report now meet objections from remand, and evidence supporting conclusion meets statutory req.

iv. Notes: project was approved, but never went forward. 




d. Citizens to Preserve Overton Park v. Volpe (US, 1971):

i. Facts: Ps contend Sec of Trans violated Acts by authorizing fed funds to build highway through public park. Route approved in ‘56 and ‘66, but passage of Acts prevented distribution of funds. Sec approved route, w/o issuing factual findings as to why no feasible/prudent alternative routes or no design changes to prevent harm to park. Ps allege Sec didn’t make independent determination of feasibility, other routes are feasible. Ds argue Sec did not have to make formal findings, did exercise independent judgment.

ii. Issue: Are Ps entitled to any judicial review?

iii. Test: Dept. of Trans Act and Fed-Aid-to-Highways Act prohibit Sec of Trans from authorizing use of fed funds to finance construction through public parks if “feasible and prudent” alternative route exists.  If none, statutes allow approval of construction only after “all possible planning to minimize harm.”

iv. Holding: Court agrees formal findings not required, but judicial review based solely on litigation affidavits is inadequate.  Forced deliberation.
v. Reasoning: APA 701 says authority of govn’t is subject to review except where there is statutory prohibition or agency action is committed to agency discretion by law; neither relevant here. D wants wide discretion, says “prudent” std requires wide-ranging balancing test of competing interests. But no wide-ranging endeavor was intended, b/c in most cases considerations of cost, directness of route, and community displacement will indicate parkland should be used whenever possible. Thus, if Congress intended factors to be on equal footing w/ preservation of parkland there would be no need for statutes. Ps want “substantial evidence” std, or else “unwarranted by the facts.”  Substantial evidence only for review of action based on public adjudicatory hearing. De novo only for adjudicatory actions when agency fact-finding procedures were inadequate. (1) Court to decide whether Sec acted w/in scope of authority, must be able to find that Sec could have reasonably believed no feasible alternatives existed or those involved unique problems. (2) Use “arbitrary and capricious;” court must consider if decision was based on consideration of relevant factors, whether there has been clear error of judgment, w/ searching and careful inquiry (hard look doctrine).  Court may not substitute its judgment for agency.  (3) Court must determine whether action followed necessary procedural reqs; here only error alleged is failure to make formal findings and state reason for decision. Remand for review of full record before Sec when he made decision, despite fact that record will consist of “post hoc rationalization.”  




e. Fox v. FCC (DC, 2002):

i. Facts: Ps challenge FCC’s decision not to repeal/modify nat’l tv ownership and cable/broadcast ownership rules as violation of APA and Telecomm Act.

ii. Issue: Was FCC decision to retain rules arbitrary and capricious?

iii. Test: Act contains presumption in favor of repeal / modification of rules.

iv. Holding: FCC’s decision to retain rules was arbitrary and capricious, b/c FCC has not adduced one reason to believe rule is necessary to safeguard competition or protect diversity, and contrary to law, b/c FCC did not attempt to link listed facts w/ decision to maintain nat’l ownership cap, and so remand NTSO rule to FCC for further consideration.

v. Reasoning: B/c Ps show rule does not promote competition, and FCC cannot refute w/ credible evidence, rule could be irrational. Also, FCC earlier said nat’l diversity is irrelevant, now back away, explanation is required. FCC’s reasons can’t justify decision, b/c (1) no obvious relationship b/tw relaxation of local ownership rule and retention of nat’l ownership cap, (2) neither reason given is responsive to FCC’s mandate to repeal/modify any rule not in public interest, and (3) insufficient evidence to support reasons.  FCC relies only on Congress’ long ago rejection of ‘84 proposal and statement made during leg hearing, and do not adequately explain reversal from ‘84 report.




f. Sinclair Broadcast Group v. FCC (DC, 2002):
i. Facts: In ‘96, FCC sought comment on tentative conclusion that common ownership of tv stations w/in single market should be permitted. Based on finding that broadcast stations reach large audiences, are primary source of news and entertainment, also b/c unresolved questions about extent to which non-broadcast alternatives are widely accessibly / provide meaningful substitutes, FCC determined that only medium to count for purposes of “8-voices exception” is broadcast tv, unlike exception in radio-tv cross ownership rule, where local papers and cable stations are counted. P claims “8-voices exception” is arbitrary and capricious, lacking connection w/ goal of diversity.
ii. Issue: Was FCC decision to retain exception arbitrary and capricious?

iii. Test: In reviewing arbitrary and capricious std, court examines whether FCC has considered relevant factors and has provided reasoned explanation for action that does not run counter to evidence before it.  Where issues are elusive and not easily defined, review is deferential, but rules must be w/in Congress’ mandate that they be in public interest (diversity, competition).

iv. Holding: FCC failed to demonstrate its exclusion of non-broadcast media in exception is not arbitrary and capricious or necessary in public interest, and so remand rule for further consideration.

v. Reasoning: FCC has wide discretion to draw admin lines, so court will reverse only for abuses in discretion, deferring to expertise. 8-voices std strikes appropriate balance b/tw permitting stations to take advantage of efficiencies of duopolies while ensuring robust diversity. But, FCC must determine definition of “voices” and numerical limit’s rationale. While in radio-tv and local tv ownership rules, FCC included papers, radio, cable in definition, they did not in cable, saying broadcast is primary source of news for most (discuss study, which does not differentiate b/tw broadcast and cable, so does not suggest conclusion) and there are unresolved questions about extent to which non-broadcast alternatives are widely accessible and provide meaningful substitutes.

vi. Dissent: FCC tries to read dicta from Fox v. FCC and avoid meaningful review, citing diversity. While FCC has wide discretion, it is not unfettered.  FCC should define diversity goal and explain distinctions b/tw programming diversity and viewpoint diversity, rather than relying on “elusiveness.”  Must also explain how rule furthers diversity, particularly in local market, so doesn’t join in IIIA.

C. Judicial Review of Questions of Law:


1. Chevron v. National Resources Defense Council (US, 1984):

a. Facts: EPA promulgated rule allowing states to define entire plant as single “stationary source,” so firm could modify one unit and increase emissions, or introduce new unit, w/o complying w/ rule, so long as total emissions didn’t increase (bubble plan). 

b. Issue: Is EPA allowed to define “stationary source” as bubble-like unit?

c. Test: Statute defines stationary source as: any stationary facility or source of air pollutants which directly emits, or has potential to emit, 100 tons/year + of air pollutant.  Another part of statute, not directly related, says stationary source is: any bldg, structure, facility, installation which emits / may emit any air pollutant.

d. Holding: EPA’s definition of “source” is permissible construction of statute which seeks to accommodate progress in reducing pollution w/ economic growth.  

e. Reasoning:  (1) Has Congress spoken directly to precise question at issue?  If statute is silent/ambiguous, then (2) is agency’s answer is based on permissible construction of statute? (Like arbitrary and capricious review.) Agency has discretion, so long as decision is not arbitrary, capricious, or contrary to statute. Court defers to action that represents reasonable accommodation of conflicting policies committed to agency’s care by statute.

Statutory Language: Language of statute does not compel any given interpretation of term “source;” common usage would allow it to connote entire plant. No way to elucidate congressional intent from parsing words of statute, but there is reason to believe that use of over-lapping, illustrative terms was meant to enlarge agency power to regulate.

Legislative History: Ps argue leg history forecloses D’s definition. Court finds history silent, but consistent w/ idea that EPA should have broad discretion. History indicates policy concern, allowance of reasonable economic growth, and EPA defn is consistent. Whether/not court believes EPA defn deals effectively w/ other goal of controlling pollution, court finds EPA has advanced reasonable explanation for conclusion.
Policy: Policy argument of Ps was lost in agency and 32 states adopting bubble rule, never waged in Congress. EPA interpretation represents reasonable accommodation of competing interests and is entitled to deference, b/c scheme is complex, agency considered matter in detailed fashion, and decision involves reconciling competing economic and environmental interests.  Judges are unable to make policy choices.

f. Notes: prevailing explanation of Chevron is that Congress has given agencies authority to resolve ambiguities in statutes, perhaps b/c agencies have political accountability and technical specialization relevant to interpretation. Or, can be viewed as judgment that rule of deference can reduce disparateness and balkanization of federal admin law by limiting number of circuit conflicts. Scalia thinks constitutional separation of powers requires holding, that when Congress leaves ambiguity that cannot be resolved by text/leg history, it is policy judgment, which cannot be addressed by courts but should be by exec branch. 


2. GTE Service Corp. v. FCC (DC, 2000):

a. Facts: FCC seeks to increase competition in mkt for interstate access services, so ‘92-‘93, issued orders requiring LECs to set aside portions of premises for occupation and use by competitors, relying on Comm Act provision empowering agency to order “physical connections” as necessary for public interest. But, this was rejected by court b/c nothing in ‘34 Act authorized FCC to order physical takings of LEC property.  FCC adopted new rules that gave option of virtual collocation. But, ‘96 Act provided explicit congressional authorization for physical collocation, so LECs are required to provide, on reasonable terms, physical collocation of equipment necessary for interconnection or access to unbundled network elements.  FCC ordered incumbent LEC to permit collocation of any equipment “used or useful” for interconnection or access to unbundled network elements.

b. Issue: Can FCC interpretation of ‘96 Act w/stand scrutiny?  Are agency’s constructions of “necessary,” “physical collocation” and “premises” authorized?

c. Test: Under Chevron, court must 1st use traditional tools of statutory construction to determine whether Congress has spoken to question at hand.  If this yields clear result, then Congress has expressed intentions and deference is not appropriate.  If not, permissible agency interpretation merits judicial deference.

d. Holding: FCC interpretations of “necessary” and “physical collocation” diverge from realistic interpretation of statute, b/c FCC has favored competitors in ways that exceed what is “necessary” to achieve reasonable “physical collocation” and that may result in unnecessary takings of LEC property.

e. Reasoning: Congress delegated to FCC authority to issue regs implementing Act; given complexity, no plain meaning can come from statute. Disputed terms have clear defns if taken out of context of statutory provisions, but w/in statute, no plain meaning. Court goes to step 2 of Chevron, deferring to FCC interpretation if reasonable and consistent w/ statutory purpose, but not upholding interpretations that diverge from realistic meaning.  Necessary: ‘96 Act requires LEC to provide physical collocation of equipment “necessary,” but FCC order ignores this, requiring LECs to collocate any competitor’s equipment that is “used or useful.” Order permits competitors to collocate equipment that may do more than what is required to achieve interconnection or access. FCC argues this outcome more efficient, but cannot blind themselves to statutory terms b/c of efficiency.

D. Politics of Judicial Review:
1. Environmental Regulation, Ideology, and DC Circuit, Revesz: DC Circuit central to development of environmental law b/c has exclusive venue over many challenges.




a. Positive Implications:  Study shows,
i. Judges employ strategic ideological approach, rather than either non-ideological or naively ideological. Judges vote less ideologically when sitting w/ opposing judges and when decision is more likely to be reviewed.

ii. Judges view SC as primary reviewer, as votes are less ideologically biased when review is likely.  If they saw Congress as reviewer, there would be less difference in ideological votes in procedural and substantive cases.

iii. Panel composition is better predictor of vote than ideological preferences.




b. Normative Implications: 

i. Large ideological division on procedural challenges calls into question benefits of hard look review, where agencies are required to explain basis and purpose of regs and provide detailed responses to comments. If judicial decisions are result of ideological prefs, agency may decide it is not worth resources to provide info.

ii. Alternatively, this could make agencies undertake even more extensive efforts in order to satisfy even most ideologically opposed judges.

iii. It may be undesirable for SC to abdicate review of procedural cases b/c this leaves results dependent on ideological composition of DC Circuit panel.

iv. Extent that judges are more influenced by ideology than those on other circuits, it may be undesirable to vest DC Circuit w/ exclusive venue over review of important environmental regulations.

2. Collegiality and Decision Making on DC Circuit, Edwards: purpose is to debunk myth that ideology is principal determinant in decision making on DC Circuit, and illustrate that it is principled enterprise greatly facilitated by collegiality among judges.

a. General Criticisms: Revesz’s study too narrow, methodology suspect, conclusions are questionable; also data is consistent w/ view that decisions are made collegially.

b. Criticism of Revesz’s Use of Ideology:

i. Doesn’t explain of usefulness of appointing party as basis for judicial ideology, and political party does not necessarily match sympathy towards greater/lesser degrees of environmental protection, 
ii. Never explains why supposed high political profile of DC Circuit would ensure close connection b/tw appointed Pres and ideology of individual judge.  
iii. Term “ideology” requires scrutiny to extent it has negative connotation in judging, b/c judge reviews for arbitrary and capricious std and there are limits to different policy outcomes judge can affect.

c. Criticism of Revesz’s Deliberation Theory: 
i. Relies on invalid assumption that deliberation operates linearly, so that the more judges holding one view, greater the impact of view on panel; ignores possibility that majority view may simply be more persuasive.

ii. If panel composition has “moderating” effect on judges’ voting, this is sign panel is behaving collegially, reaching mutually acceptable judgment.




d. Observations from working w/ DC Circuit:

i. Judges convinced that law requires certain result do not decline to take position simply to avoid registering a dissent.

ii. Judges in majority and convinced that law requires certain result do not moderate views b/c they fear dissent will draw attention to flaws in majority.

iii. Judges usually agree on correct result, working hard in deliberations.  Judges bring different expertise and experience to table, try to make decision in light of other’s views. Diversity in viewpoint is advantageous, if no one ever affected another’s view, that would be sign that discourse was not productive.

V. STATUTORY INTERPRETATION

A. Relationship of Statutory Interpretation to Implementation of Public Policy in Regulatory State:

1. Statutes as Principled Law (Legisprudence from Blackstone to Legal Process):



a. Formalism:

i. Blackstone: judges must decide cases by obj rules, known to all beforehand, not arbitrarily favoring one over another; judges do not “make” law, but “declare” existing law. Statutes formally, not functionally superior sources of law; should not be seen as sources for judicial reasoning, are not effective retroactively as are judicial decisions, should be narrowly construed.

ii. Law as Policy: Holmes, 1st critic of common law formalism, saw law as product of social struggle, recommended balancing of policy interests, particularly in labor cases.  Law is creation, elaboration of social policy.

iii. Institutional Responsibilities in Modern Regulatory State: Brandeis and Frankfurter developed affirmative theories of govn’t, especially institution of modern admin state; emphasized analysis of whether state policy would be advanced by decision to encourage socially productive activity (INS v. AP); recognition that courts were ill-equipped to make wide-spread policy decisions, however, as were legs, therefore agencies w/ expertise needed.

iv. Statutes and Reason: post-New Deal, law structured mkt and other private institutions, which could not operate w/o coordinating function of law; law depended on mkt b/c successful regulation could not easily occur if it did not fit into established private institutions or meet needs of private actors.




b. Legal Process Era:

i. Hart & Sacks: law as policy, incorporating idea of comparative institutional competence, eschewing conception bereft of substantive evaluation.

ii. Reasoned Elaboration of Purpose Law: people recognize interdependence, form into groups (state) for protection and advancement of common interests; in accord w/ this, law is purposive activity, striving to solve basic problems of social living. Judge interpreting statute must identify purpose, what policy it embodies, then reason interpretation most consistent w/ that.

iii. Centrality of Process: in govn’t of dispersed power/views about substantive issues, substance of decision cannot be planned in advance, but procedure can.  Procedure is important b/c:

· It is conducive to well-informed decisions, open to views of all affected persons, focuses on factual info subject to expert and critical scrutiny, and offers public deliberation where pros and cons are discussed.
· Interconnected institutional system works together smoothly, provides mechanisms for controlling discretion and for self-correction.

· Safeguards for admin process: procedures to be followed in exercising power; info which must be secured; people whose views must be listened to; findings and justification of decision to be made; formal requisites of action which must be observed.

· Safeguards for leg process: bicameralism and presentment; rules adopted by Congress; voting.

· Safeguards for judicial process: due process guarantees of notice, impartial decision-maker, right to appeal; prudential limitations of types of cases/controversies courts will hear.

c. Post-Legal Process Era:

i. Legal process assumes law is purposive and should be applied to subserve ultimate as well as particular purposes; court should be deferential to other branches and protective of institutional autonomy.

ii. Law and Econ Applied to Leg: assumes people are rational self-maximizers, form social contract to avoid mkt failures and solve collective action problems. Goal of state is to adopt measures that improve overall efficiency, often using ex ante criteria. (Criticize Moragne for considering only issues of coherence (ex post) and slighting issues of efficiency (ex ante).)
iii. Critical Scholarship and Legislation: critical scholars claim that all law, leg and judicial, is ultimately arational, subjective, political, and difference b/tw efficient law and rent-seeking is hard to divine, impossible to apply.

2. Moragne v. States Marine Lines (US, 1970):

a. Facts: Moragne killed working on vessel near SFL.  Wife sued for wrongful death on theories of negligence and unseaworthiness (SL). SC held that FL’s wrongful death statute, enacted before courts established tort of unseaworthiness, encompassed only traditional common law torts, requiring showing of fault, and was up to leg to change.

b. Issue: Can P pursue fed tort claim against D for unseaworthiness?

c. Test:  No FL wrongful death statute for unseaworthiness.

d. Holding: Congress has not given affirmative indication of intent to preclude judicial allowance of remedy for wrongful death to persons in situation of P.  
e. Reasoning: Court undertakes to determine whether Congress established policy favoring recovery in absence of leg direction to except particular class of cases.  Death on High Seas and Jones Acts extended protection to cover right of recovery for negligence resulting in injury or death marine league + from shore.  If Acts are not construed to offer general maritime remedy for wrongful death w/in territorial waters, 3 inconsistencies will occur. No policy supports such distinction, as leg history indicates Congress intended to ensure continued availability of remedy for deaths in territorial waters, and its failure to extend Act to cover such deaths primarily reflected affirmative desire to insulate such deaths from benefits of any fed remedy that might be available independent of Act.  Acts sought to achieve uniformity of admiralty jurisdiction.  Reason not to overturn precedent: stare decisis, and ability for people to predict legal consequences of their actions.



3. Lon Fuller, Case of Speluncean Explorers (Harvard LR, 1949):

a. Facts: Amateur cave explorers trapped, communication established on 20th day, were told another 10 days until rescue. Decide to roll dice, pick one to cannibalize.  Whetmore selected, though he tried to w/draw from game; after rescue, explorers indicted for murder, found guilty; judge and jury requested commutation of sentence.

b. Statute: Whoever shall willfully take life shall be punished by death.

c. Foster, Legal Process: It is against common sense that men be convicted b/c law, statute or precedent, is inapplicable, this is governed by law of nature, and as matter of political morality, D’s conduct was justified by agreement made. Even if above not so, while men did violate literal words of statute, they did not break purpose of law. Self-defense is recognized exception, reconcilable w/ purpose, not words, in that deterrence is not served by punishing self-defense. This is similar situation where outcome will not have deterrent effect on similarly situated parties. Judiciary has ability to correct obvious leg errors or oversights, and here court should recommend commutation of sentence.
d. Tatting: Disagrees w/ 1st argument b/c at what point did Ds find themselves governed by law of nature, how is law to be resolved?  Disagrees w/ 2nd b/c only one purpose of crim law is deterrence, others are retribution, rehabilitation. Self-defense fits w/ these, this situation does not. Foster’s argument also difficult b/c scope could be very broad. 
e. Keen, Formalist: Court should not intrude into realm of exec in recommending commutation. Question of whether men did right/wrong is outside scope of judicial duty. Function of judiciary: enforce written law, interpret law in accordance w/ plain meaning w/o reference to his own desires or conceptions of justice.  This may seem harsh in short run, but has certain moral value that it informs leg that law is ultimately their creation and so should be revised if counter to public morals.

f. Handy, Legal Realist: Situation should be viewed as individual case, not obscured by legalisms. Advantage is that this permits man to go about daily work w/ efficiency and common sense. Polls suggest public wishes to see men’s sentences commuted.
4. H & S, Legal Process: Basic Problems in Making and Application of Law (1994): function of court in interpreting statute is to decide what meaning to give to statute w/ respect to case in front of it. Court should respect position of leg as policy-determining body, in interpretation, should decide what purpose is and what meaning of words best carry out policy. Un-enacted intentions can’t be given effect of law, court must view words in context; permitted to correct clear mistake but can’t misuse words. Meaning can often be narrowed, not often broadened. Words which mark boundary b/tw crim and non-crim conduct should speak w/ more clarity. Court should not see leg as departing from generally prevailing principles unless it does so clearly. To determine purpose, whole context should be examined, including state of law before/after enactment, general public knowledge of mischief to be remedied, leg history that sheds light on purpose. Court’s prior interpretations should be followed, unless manifestly out of line. Interpretation by agency should be accepted as conclusive if consistent w/ purpose attributed to statute.

5. Concerns About Legal Process Theory, ‘70s-‘80s: legal process theory came into focus during WWII, time of econ growth, but in ‘60s, US was different society, consensus collapsed on war, family, and citizenship, growth faltered, govn’t came to be perceived as drain on productivity.  This created questions about statutory methodology.

a. Need more realistic view of leg process: legs not always reasonable, often rent-seek; even reasonable legs disagree, compromises made easier than purposive enactments. But H & S never said legs are reasonable, just that courts should assume they are.

b. H & S approach submerges substantive issues: LPT more armchair policy, ignoring real-world consequences; makes unarticulated value choices while maintaining neutrality.

c. Appeal of formalism: H & S approach neglects virtues of more formalist approach, consistent w/ Constitution (separation of powers, formal barriers to lawmaking), and more w/in judicial competence; that’s common understanding of what “rule of law” is.

d. Less complicated approach may be more democratic, b/c it places responsibility for updating statutes on people and legs, rather than unelected or not-often-elected judges.
B. Theories of Statutory Interpretation: general assumption is that in conflict b/tw leg and judicial will, leg wins, so interpretation is not really opportunity for judges to insert their beliefs into statute.
1. Intentionalism and Purposivism: in intentionalism, interpreter identifies, then follows original intent of drafters; in purposivism, interpreter chooses interpretation that best carries out purpose (meta-level), doesn’t use history; in textualism, interpreter finds plain meaning, may use history.

a. Hart & Sacks, Legal Process: Basic Problems in Making and Application of Law
i. Mischief Rule: Heydon’s Case (1584): for true interpretation, consider: what was common law prior to statute, what was mischief for which common law did not provide, what remedy Parliament had resolved and appointed to cure mischief, and true reason of remedy.

ii. Golden Rule: Lord Blackburn (1877): office of judges is not to legislate, but to declare expressed intention of leg, even if it seems injudicious. Take whole statute and construe it all together, giving words their ordinary signification, unless this produces inconsistency, absurdity, or inconvenience.

iii. Literal Rule: Lord Atkinson (1913): if language is plain, then leg must be taken to have meant and intended what is plainly expressed, that is what should be enforced, w/ no question as to whether policy it embodies is wise or just.

iv. Lord Bramwell (1884): it is better to adhere to words and leave it to leg to set it right than to alter words according to one’s own notion of absurdity.

v. Lieber, Legal and Political Hermeneutics (1880): use common sense for statutory interpretation, b/c while leg is as explicit and minute as possible, it cannot be all encompassing.  




b. Rector, Holy Trinity Church v. US (US, 1892):

i. Facts: D made contract w/ Church to come to NY to serve as rector and pastor. US claims this contract was forbidden by congressional act.

ii. Issue: Does act forbid hiring of foreign rector by Church?

iii. Test: Act says, it shall be unlawful for any person to prepay transportation or to assist or encourage migration of aliens or foreigners into US under contract or agreement to perform labor or service of any kind.

iv. Holding: Title of Act, evil which it intended to remedy, circumstances surrounding enaction, reports of committees all suggest intent of Congress was not to exclude immigrants such as rector, only cheap unskilled labor.

v. Reasoning: Act of Church is w/in letter of statute, but cannot be w/in spirit b/c result is absurd. Title indicates Congress wished to exclude manual laborers, not men whose work is of brain. Another clue is found in evil that statute is intended to remedy, indentured servitude or influx of cheap unskilled labor. No suggestion of surplus of “brain toilers.” Also, comments from House indicate suggestion to change wording to more clearly indicate “manual labor.” 
vi. Notes: Brewer uses leg intent in 2 ways: one looks to general goal and tailors text to meet it; other asks what legs thought they were doing as to this issue.  

c. Doctrine of Intentionalist Interpretation:

i. Genuine Interpretation v. Spurious Interpretation: GI is ascertaining meaning speaker intended to convey when uttering statement. On Pound’s understanding, textual meaning and authorial intent are inseparable, this is rejection of literalism and suggests that purposivism is GI as long as interpreter avoids imposing her own views of appropriate public policy on statute. Pound doesn’t say SI is always illegitimate, but that it should be called what it is, revising to promote justice.

ii. Specific Intent v. Imaginative Reconstruction: if interpreter has clear evidence of SI of enacting leg about what statute should mean in context under consideration, interpreter should follow. If not, interpreter should engage in 2nd-best inquiry, IR of leg intent, which requires interpreter to put herself in position of enacting leg, examine available evidence against background of assumptions about leg (it would prefer justice). 2 main inquiries of intentionalist interpretation.



d. Fishgold v. Sullivan Drydock (US, 1946):

i. Facts: P returned from WWII service and was laid off w/in a year, while non-veteran employees who had more seniority were not laid off.

ii. Issue: Was P’s lay off legal?

iii. Test: Act said private employer of person who left for military service then sought to return to same position “shall restore such person to such position or to a position of like seniority, status, and pay unless employer’s circumstances have so changed as to make it impossible or unreasonable to do so.” 
iv. Holding: Hand was sensitive to policy arguments favoring veterans, but distinguished time when statute was created (pre-war) w/ present. Hand said lay off was legal, avoiding thrust of statute’s protection against “discharge” by going by dictionary definition of permanent termination as opposed to temp termination as implied by “lay off.”  




e. Early Critiques of Intentionalist Approaches:

i. Narrow Role of Legs: legs exist only to pass statutes, not impose will on people.  Legal stds must be external to decision-maker.

ii. Incoherence of Intent: intent is incoherent or indiscoverable b/c of collective nature of leg. But, it’s institutional convention to impute statement of CEO to company, and statements from sponsors and comms onto Congress as whole.

iii. Inevitability of Interpretive Discretion and Interstitial Lawmaking: critique of IR is that it is more imagination than reconstruction. Nature of judicial process assures discretion b/c of application of generally phrased statutes to fact situations unforeseen by drafters.

2. Dynamic Interpretation:
a. William Eskridge, Jr., Dynamic Statutory Interpretation (1994): interpretation may change over time if social, legal, constitutional context changes to affect important assumptions made in original directive.

i. Changes in Social Context: interpretive creation of “exceptions” to statute’s broad mandate based on interpreter’s judgment about statute’s goals and extent to which other goals should be sacrificed.

ii. New Legal Rules/Policies: reconciliation of conflicting statutory mandates, one statute often given narrower interpretation to accommodate policy of later.

iii. New Meta-Policies: modifying original policy to take account of supervening policies or construing statute narrowly to avoid constitutional problems based on leg’s meta-intent not to pass statutes of questionable constitutionality.




b. In the Matter of Jacob (NY, 1995):

i. Facts: Jacob, cohabitating boyfriend of child’s mom moved to adopt. Dana, cohabitating female partner of child’s mom petitioned to adopt.

ii. Issue: Can boyfriend / female partner of mom adopt child?

iii. Test: Section 110 provides that any adult unmarried person or adult husband and wife together may adopt another person. Section 117 discusses completely cutting off ties w/ adoptee’s previous family.

iv. Holding: NY has not adopted policy disfavoring adoption by single parents / homosexuals, statute can be interpreted to allow these, so they should go ahead.

v. Reasoning: Adoption is creature of statute, so statute must be strictly construed.  But, this means leg purpose as well as, that adoption is means of securing best home for child. Policy advanced in these cases b/c of SS / life insurance benefits, right to sue in wrongful death, right to inherit in intestacy, eligibility for coverage under 2 health insurance policies, knowledge that parent will be available in case of death of other. Also, adoption statute today is not entirely reconcilable b/c many amendments and revisions create ambiguity, but Section 110 allows adoption in each case. History of 110 also allows this, b/c there is successive expansion of categories entitled to adopt regardless of marital status or sexual orientation. Section 117 has nothing to do w/ these situations b/c it deals w/ adoptions by strangers, not w/in natural family unit. Other interpretation would lead to drastic limitation in intra-family adoptions. When language is susceptible to 2 interpretations, court will adopt one which avoids injustice or hardship.

vi. Notes: court interpreted statute to allow adoption in case which could never have been conceived of at drafting of law b/c sodomy was illegal at time.  But, NY leg failed to update statute, so court did it for them.




c. Li v. Yellow Cab of CA (CA, 1975):
i. Issue: Can CA court reinterpret meaning on CA Civil Code, originally codifying contributory negligence, to now mean comparative negligence?

ii. Test: CA Civil Code: Everyone is responsible, not only for result of willful acts, but also for injury occasioned to another by want of ordinary care or skill in mgmt of property or person, except so far as latter has, willfully or by want of ordinary care, brought injury upon himself.

iii. Holding: B/c CA CC allows liberal construction and b/c judicial knowledge has evolved such that modern trends better balance interests of parties, reinterpretation is necessary and proper.

iv. Reasoning: Reinterpretation ok b/c: (1) Rules of construction traditionally applied to CC were flexible. CC designed as incomplete and partial, meant to be construed liberally to effect objects and promote justice. (2) Statute speaks of causation only in actual cause or cause in fact, but judiciary has developed concepts of proximate causation and duty of care. Language should not be construed to stifle orderly evolution of considerations in light of liberal techniques and concepts. (3) CACC says it should be interpreted liberally.

v. Dissent: Society may have changed, but proper interpretation is to follow original intent.  Statute should be updated legislatively, not judicially.

vi. Notes: Interpreting Civil Codes, different than interpretation of less integrated statutory scheme. Occasionally, statute will set out rules of interpretation, such as, “when the reason of a rule ceases, so should rule itself.”  Li points to concept that provisions should be treated like common law precedents, to be expanded or modified as times change.

d. H&S, Legal Process: why interpret statute beyond/against original intent?

i. Did leg intend statute’s terms to be frozen in meaning or vary over time?

ii. What was purpose of statute, would purpose be better served by interpreting terms w/ frozen or evolving definitions?

iii. Should court avoid irrational applications of statute?  Should court enhance coherence of law?




e. Coherence w/ Public Norms:




Public Citizen v. US DOJ (US, 1989):

i. Issue: Is Standing Comm on Fed Judiciary of ABA subject to Advisory Comm Act, which imposes disclosure and open meeting reqs on fed “advisory comm”?

ii. Test: Statute defines “advisory comm” as any comm “established or utilized by Pres or by one or more agencies, in the interest of obtaining advice or recommendations for Pres.”

iii. Holding: Statute does not apply to ABA committee.

iv. Reasoning: Pres routinely seeks advice from comm concerning qualifications of judicial nominees. Comm isn’t w/in statute’s scope, invoking Holy Trinity to escape apparent meaning of “utilize,” concluding word was added late in game to clarify that FACA applies to comms generously, not only those created by fed govn’t but also quasi-public orgs used / officially recognized as advisory by exec.

v. Concurrence (only in judgment): Where statutory language is clear, is binding. Exception to rule is Holy Trinity, ex of circumstance where plain language leads to absurd result that Congress could not have intended.  Exception should be used infrequently, but majority uses here, not where absurd result occurs, but where they are “fairly confident” that Congress didn’t intend outcome b/c it would be inconsistent w/ purposes. But, when statute is unambiguous and doesn’t produce absurd result, it must be applied literally. Holy Trinity, if applied loosely, has potential to allow judges to substitute personal predilection for will of Congress.




State of NJ v. 1979 Pontiac Trans Am (NJ, 1985):
i. Facts: Figueroa and friend driving home in father’s Pontiac, drunk, stole T-roof of Corvette. Pursuant to statute, police sought to confiscate Pontiac.

ii. Issue: Is it ok for state to confiscate Pontiac?

iii. Test: Forfeiture is divestiture w/o compensation of property used to further crim activity. In defining property subject to forfeiture, NJ statute establishes 2 categories: (1) prima facie contraband (unlawfully possessed firearms), (2) other property utilized in furtherance of unlawful activity. (Applies not only to D’s property, but anyone’s.)  No forfeiture unless it appears that owner knew or consented to any act or omission on which forfeiture is based.

iv. Holding: No forfeiture in case where owner is innocent/unaware of wrongful act and could not have prevented it w/ exercise of due care.

v. Reasoning: Modern forfeiture statutes viewed as only adequate means to protect against particular offense, and as means of encouraging owners to be more responsible in lending personal property. Forfeiture statutes justifiable to extent they are legitimate exercise of police power, but disfavored b/c result is uncompensated taking, and b/c of this provisions relieving owners from application of forfeiture statutes are liberally construed. Here, owner is uninvolved in wrongful activity and could not reasonably have prevented it.

Note: Both courts justify holdings, very narrow constructions of statute, by reference to larger public norms, which can be defended as properly respectful of leg, assuming leg intends to adopt constitutional laws, and if law raises such questions, court should trim it back, so long as it doesn’t undermine statutory goal. Policy is court should understand leg not to depart from generally prevailing principles or policies unless it does so clearly.
3. New Textualism: more constrained plain meaning, some saying courts have no authority to even apply statute to problem unless language clearly targets that problem, some (Scalia) saying leg intent is too incoherent for courts to try to determine. Textualists look at text, related statutes, dictionaries, common law, judicial background, context, canons of interpretation, no leg history.



a. US v. Locke (US, 1985): plain meaning!
i. Facts: Act provided that holders of mining claims to fed land had to file docs w/ Bureau of Land Mgmt each year or lose claims. Locke had claims, was told to file by (“prior to”) December 31, filed on that date, and were told he was too late.

ii. Holding: Court agreed Ps were out of luck b/c while they won’t allow literal reading of statute to produce result at odds w/ intentions of drafters, in this case literal reading is really only proper reading.  Deadlines are inherently arbitrary, and court can’t rewrite statute when meaning is clear.

iii. Dissent: Act contained drafting errors, so court should at least pause before accepting literal reading.  Implementing regs do not use “prior to” wording, but say “on or before,” recognition by BLM that wording was unclear. And BLM has made similar mistake on at least one occasion.  




b. Green v. Bock Laundry (SC, 1989): new textualism, henceforth
i. Facts: P, prisoner on work-release, arm torn off by dryer, sued manufacturer, alleging inadequate instruction on machine’s operation and danger.  D used P’s criminal convictions to impeach credibility.

ii. Issue: Did trial court err in denying motion to exclude impeaching evidence?

iii. Test: Fed Rule of Evidence: for purposes of attacking credibility, evidence of prior convictions may be admitted, if elicited from witness / established by public record, but only if crime (1) was punishable by death/imprisonment of over 1 year and court decides probative value of admitting evidence outweighs prejudicial effect, or (2) involved dishonesty or false statement, regardless of punishment.

iv. Holding: Rule was clearly not intended to protect civil litigants from prejudice, so Rule applies only to criminal Ds.  Court won’t presume that Congress intended to upset common law unless statute explicitly indicates such intent.
v. Reasoning: Rule’s plain language requires weighing of prejudice to D w/ probative value of evidence in both civil and crim trial, but literal meaning would produce odd result in cases where all impeaching evidence is at least minimally probative and while it has prejudicial effect, none of it is on Bock; balancing would conclude evidence is admissible in every case where impeachment would be detrimental to civil P. Civil litigants share equally 5th protection, so Rule can’t be interpreted by plain meaning b/c result is unfair. B/c text doesn’t answer question, leg history examined. Party advocating change to settled law has burden of showing leg intended change. Various factors indicate Rule’s textual limitation of prejudice balance to criminal Ds resulted from deliberation, not oversight. Had conferees wished to protect non-parties or civil litigants, they could have, but they intended only for accused in criminal case to be protected from unfair prejudice.

vi. Concurrence: Statute interpreted literally, produces possible unconstitutional result, so court must give meaning to word “D” that avoids this. It’s appropriate to consult background and leg history, but b/c most legs had no idea consequences of rule, it is more appropriate to give word meaning that is (1) most in accord w/ context and ordinary usage, thus most likely to be understood by whole of Congress, (2) most compatible w/ surrounding body of law in which provision is to be integrated. Definition doing least violence to text is D as criminal D, and it is mostly commonly understood meaning and is consistent w/ policy of law.

vii. Dissent: Better interpretation would be to allow court to do balancing test w/ respect to prejudice faced by any party. Relying on leg reports is useless b/c draftsmanship is poor and plain language of Report is no more reliable than that of Rule. So, court should rely on underlying reasoning of Comms, concern that prejudice will improperly influence outcome of trial. Rule should be read w/ this intent, giving protection to all parties, instead of taking it away, as majority does.

vii. Note: Scalia also rewrote statute, even though meaning was plain, b/c he thought it was absurd as written, absurdity was unintended, and unintended absurdity justifies departure from plain meaning.  From textualist POV, dissent rewrite may actually do less violence to text than that of Scalia, particularly b/c his still leaves statute in chaos.

c. Scalia, A Matter of Interpretation (1997): judges should almost never consult, and should never rely on, leg history b/c:

i. B/c it is mined to determine intent, it must be rejected as matter of constitutional principle b/c law must be obj and impersonal, not subj and intentional.

ii. Even if intent were proper criterion and constitutional to consider, debating history preceding enactment would not be reliable evidence of intent.

iii. In any major leg, history is extensive, something to please everyone.

d. Econ Theories of Statutory Interpretation: econ theory assumes individuals are rational actors seeking to maximize utility, prefers open mkts, is skeptical of govn’t intervention, unless justified to correct mkt failures, solve collective action problems.

e. US v. Marshall (7th, 1990):

i. Facts: LSD dose is invisible, carrier is required. Doses put on paper, sold by square.  Carrier used by D was vast majority of weight of substance, actual LSD did not reach min weight.

ii. Issue: (1) Does USC, setting mandatory min for imprisonment, exclude weight of carrier? (2) Do weight tables in guidelines exclude carrier weight? (3) Are statute and guidelines unconstitutional to extent they are based on weight of anything but pure drug?

iii. Holding: LSD on blotter paper constitutes mixture for purposes of statute, and so weight of blotter paper is included.

iv. Reasoning (Easterbrook): If carrier counts in weight, then weight in hands of “big fish” manufacturer may be less than in hands of “small fish” distributor, so sentencing would be inverse of expected. To avoid this, Ds ask that only weight of drug count. But, rate of dilution for LSD not unusual for illegal drugs. And, not possible to construe statute to cover only weight of drug, as it speaks of “mixture or substance containing detectable amount” of drug. “Detectable amount” clearly in opposition to “pure.”  Argument could be made that blotter paper is not mixture or substance b/c LSD and blotter paper are not commingled as are other drugs w/ carriers. But, argument does not help D b/c LSD is absorbed, can’t be separated. Arguments that this should be construed to avoid constitutional question fail b/c that applies only to construing statute, not rewriting or improving, and wording is not ambiguous. As for argument that pending leg may clarify result, that is not ground for avoiding import of enactments and although enactments are entitled to respect, ongoing debates do not represent views of Congress.

v. Dissent (Cummings): DC held no mixture, relying on ordinary definition as well as Guidelines, which takes no position. Court also said language could have meant liquid in which LSD is dissolved.  Also, subsequent leg history indicates Congress likely intended weight of carrier not to be included, since passed unanimously by Senate, pending in House.  

vi. Dissent (Posner): Sentencing scheme based on weight works well for drugs sold based on weight, not those sold by dose, like LSD, which is not mixed w/ something else. LSD can be dissolved, and it’s unfair to punish differently those who diluted dose in quart instead of pint. Weight of carrier vastly greater than of LSD, irrelevant to potency. Only reason Congress may have wanted weight to be based on carrier is that determining weight of drug is difficult. Even if so, difficulty overcome by basing punishment on number of doses sold, rather than weight. Instead of completely avoiding constitutional question, flexible interpretation could avoid violation of equal protection by majority.

vii. Notes:

· Easterbrook: example of new textualism: 

· focus on text, including not just plain meaning of provision at issue, but how provision fits into “whole statute;” 

· rejection of, contempt for, leg history in interpreting statute; and 

· relatively dogmatic vision of what words mean. 

· Main Justifications for New Textualism: (Scalia and Easterbrook) 

· Intentionalism inconsistent w/ rule of law, w/ separation of powers, and w/ prohibition on delegation to leg subgroups; 

· Judges not competent to evaluate leg history; 

· Leg history gives judge mechanism to evade, not enforce law.

· Economic arguments for more flexible approach: 

· Relentless textualism will undermine rather than cultivate conditions for leg b/c deals will not be reasonably enforced, legs will be more reluctant to make them, and might even lose confidence that judiciary can carry out statutes fairly; 

· Unreasonable construction of law undermines overall legitimacy of criminal justice system (unfairness to Ds) w/o any discernible offsetting benefit (no increased deterrence).
f. Benefits of textualism:


i. Certainty: statute will apply uniformly


ii. Separation of powers: courts shouldn’t be making law


iii. Respect of process and procedures of Congress

iv. Improves congressional decision making, encouraging deliberation.




g. Criticisms of textualism:





i. Unjust results in individual cases





ii. Congress is not likely to be affected by judicial textualist approach

iii. Textualism may not create that much more clarity

iv. Assumption that statutory language used is neutral/objective and is applied neutrally/objectively is not necessarily true

v. Leg history/intent may not actually be that ambiguous or hard to identify

vi. Legs may not know words they should use, as in Marshall, where Congress probably wasn’t as knowledgeable about drug carriers as court assumes.
4. Pragmatic Theory: critical of foundationalist theories (textualism, original intent, purpose) for not yielding objective and determinate answers, and excluding other values.

a. Statutory interpretation involves creative policymaking and is not just court figuring out answer put in statute. Interpreter is situated historically. Text lacks meaning until interpreted, and does not exist in historical context.

b. B/c creation of statutory meaning is not mechanical, it often involves interpreter’s choice b/tw several answers, somewhat constrained by text, history, and circumstances of application, but still dependent on political and other assumptions held by judges.

c. When statutory interpreters make choices, they are normally not driven by single value (adhering to majoritarian commands or encouraging reliance on text or finding best policy answer), but by multiple values  Therefore, decision-making is polycentric, not linear, and will depend on case at hand.
d. Chain/Cable Metaphor: if one failing argument does not kill case. For most, persuasive textual argument is stronger than equally persuasive current policy or fairness argument b/c of reliance and leg supremacy values implicated in following clear statutory text.

e. Hermeneutical Circle Metaphor: various arguments interact, part can only be understood in context of whole, whole cannot be understood w/o analyzing parts.

f. Practical Reasoning Model of Statutory Interpretation:

Most Abstract Inquiry
   \

/ Current Policy







     \
          /  Evolution of Statute







       \  
        /
 Legislative Purpose







         \ 
      /  Specific and General Leg History

Most Concrete Inquiry          \
    /  Statutory Text

C. Statutory Interpretation Doctrine: 3 categories, textual and substantive canons, extrinsic sources.
1. Textual Canons: inferences drawn from choice of words, grammatical placement in sentences, relationship to other parts of Act. AKA, intrinsic aids, derive meaning from 4 corners of statute.

a. Maxims of Word Meaning and Association:

i. Ordinary/ Technical Meaning of Words: courts typically assume leg uses words in ordinary sense, using dictionaries or their own linguistic knowledge. Supports cautious or restrictive reading. If statute is old, judges may consult dictionaries and other evidence from time statute was written. Accounts for trade usage and meanings settled under common law.

ii. Noscitur a Sociis and Ejusdem Generis: aids in meaning, not iron-clad rules, have no value if statute evidences meaning contrary to presumptions.

· Noscitur a Sociis: meaning of ambiguous word can be determined by reference to words associated w/ it; when 2+ words are grouped, and ordinarily have similar meaning, but are not equally comprehensive, general word will be limited and qualified by special word; 

· Ejusdem Generis: where general word follows specific words, general are construed to embrace only objects similar to those enumerated by specific words; where opposite is found (specific followed by general), doctrine restricts application of general term to things similar to those enumerated; inapplicable if listed items are not sufficiently similar.

iii. Expressio Unius: words omitted may be just as significant as words expressed; enumeration of certain things in statute suggests that leg did not intend to include things not listed. Criticized for faulty premise that all possible alternative provisions were considered and rejected.

b. Grammar Canons: leg presumed to know basic conventions of grammar, syntax.


i. Punctuation Rules: 3 possibilities,
· Punctuation forms no part of statute,

· Allowing punctuation as aid in statutory construction,

· Punctuation is last-ditch alternative aid in statutory construction.

ii. Last Antecedent Rule: referential and qualifying words/phrases refer only to last antecedent, unless contrary to apparent intent derived from sense of entire enactment; can be trumped by punctuation rule or other statutory context.

iii. And v. Or: terms connected by “or” often read to have separate meanings / significance; further observations:

· “Or” may mean “and/or.” Ordinarily, people use them interchangeably.

· Negative logic: Not (A and B) means Not A or Not B; Not (A or B) means Not A and Not B.

iv. May v. Shall: when statute uses mandatory language, courts often interpret statute to exclude discretion; ordinary usage is interchangeable.

v. Singular/Plural Numbers, Male/Female Pronouns: difference b/tw singular and plural not often followed, courts often apply singular words to plural groups, vice versa; “words in the singular include the plural, and words in the plural include the singular” unless counter to leg intent/purpose. Same w/ male/female pronouns.
vi. Golden Rule: adhere to ordinary meaning of words used, and grammatical construction, unless that leads to manifest absurdity or repugnance, in which case language may be modified, so as to avoid such inconvenience, but no further.
vii. Scrivener’s Errors: courts should be able to revise obvious mistakes.
viii. Nietzsche Rule: be humble, consider how others use language, be helpful rather than hyper-technical.

ix. Dog Didn’t Bark: if Congress intends to change settled law, they would indicate so clearly.

c. Whole Act Rule: interpret each section in context of whole enactment, not giving one portion greater authority than another. Unrealistically assumes coherence of entire statute.

i. Titles: title can’t control plain meaning, but may be used to resolve uncertainty.

ii. Preambles/Purpose Clauses: not given any greater weight than other parts, can’t control when enacting part is clear.  But in ambiguity, can be very helpful.

iii. Provisos: restrict effect of provisions or create exceptions to general rules, and typically follow provision being restricted; if in doubt, construe narrowly.

iv. Rule to Avoid Surplusage: presumption that every word/phrase adds to statutory command; no provision should be construed to be entirely redundant. Criticism that words/phrases added to leg up until last minute.

v. Presumption of Consistent Usage and Meaningful Variation: reasonable to presume same meaning is implied by use of same expression in every part of act; where word has been used in other statutes dealing w/ same subject matter and has settled meaning in those, interpreters presumptively follow settled meaning.

vi. Rule Against Interpreting Provision in Derogation of Other Provisions: one provision should not be interpreted to derogate from other provisions:

· Operational Conflict: as interpreted, P1’s operation conflicts w/ P2.

· Philosophical Tension: as interpreted, P1 in tension w/ assumption of P2.

· Structural Derogation: elements of operational conflict and philosophical tension, P1’s interpretation might be at odds w/ overall structure of P2.  
2. Substantive Canons: presumptions drawn from common law, other statutes, or Constitution. 
a. Generally directives to interpret different types of statutes liberally or strictly. Liberally applied to new situations (civil rights, securities). Strictly in case of rule of lenity.  Other canons reflecting substantive judgment about how broadly to read statute’s text:

i. Strict construction of statutes in derogation of sovereignty: if statute is written in general language, it is presumed to apply only to private parties, not govn’t; based on idea of sovereign immunity.

ii. Strict construction of public grants: grants to private parties are narrowly construed, in favor of govn’t; justified on grounds that grants were gratuitous.

iii. Strict construction of (some) revenue provisions: tax laws strictly construed in favor of taxpayer, reasonable doubt resolved for taxpayer; new view may be tax-imposing provisions to be liberally construed, tax-exempting provisions strictly.

b. Substantive canons can also create presumptions that cut across different types of statutes and schemes, representing policies Congress is presumed to incorporate into statutes; such presumptions very rebuttable. (Ex: Congress does not intend statutes to violate int’l law; Congress does not intend substantive statutes to apply retroactively.)
c. Crucial to identify how court is using canon.  There are 3 possibilities:

i. Tiebreaker: affecting outcome only if, at end of basic interpretive process, court is unable to choose b/tw 2 competing interpretations. (Rule of Lenity)
ii. Presumptions: at beginning of interpretive process, set up outcome which can be overcome by persuasive support for contrary interpretation; simply adds weight to one side of balancing process. (Bock Laundry)
iii. Clear statement rules: purports to compel particular interpretive outcome unless there is clear statement to contrary. (Catholic Bishop)
iv. Super-strong clear statement: must be seen in statute, like in Gregory, and can’t be overcome w/o statutory language.

d. Rule of Lenity: laws w/ purpose to punish must be construed strictly; if punitive statutes does not clearly outlaw private conduct, private actor cannot be penalized. (Both criminal and civil statutes fall under this.)  Justifications:
i. Fair Notice: state may not impose penalties w/o clear warning of unlawful conduct and consequences.  Most appropriately applied to acts that are malum prohibitum (bad only b/c prohibited) not malum in se (bad by nature).

ii. Public Choice: emphasis on mens rea as presumptive req for criminal penalties; although ignorance of law is no defense, inability of reasonable D to know actions are criminal undermines justice of inferring criminal intent in some cases. 
iii. Separation of Powers: in US v. Wiltberger (1820), SC adopted proposition that Congress cannot delegate to judges/prosecutors power to make common law crimes, b/c moral condemnation ought only be delivered by elected leg.  
iv. Criticism: normal interpretation of crim statutes, w/o judicial thumb on scale, would promote more orderly and less costly development of crim law, w/o much unfairness, esp. if DOJ cleared up ambiguities in interpretations of fed statutes.




e. Muscarello v. US (US, 1998):

i. Facts: D kept gun in trunk during drug deal, could get sentencing enhancement.

ii. Issue: Did D “carry” firearm w/in meaning of statute?

iii. Test: USC: “whoever, during and in relation to any crime of violence or drug trafficking crime, uses or carries a firearm, shall, in addition to the punishment provided for such crime of violence or drug trafficking crime, be sentenced to imprisonment for 5 years.”

iv. Holding: “Carry” as used in statute should be construed by normal definition, which would cover activity engaged in by D.

v. Reasoning: (1) Start w/ text, what is ordinary meaning of “carries a firearm”?  Two meanings, one to convey/move, generally in vehicle, other slang for brandish. Dictionary takes 1st approach, as does Bible, Melville; no special usage mentioned in dictionary, media sampling doesn’t lend support either. No reason to imagine that Congress intended to limit definition to 2nd meaning. (2) Look more deeply at legal question of whether Congress intended to use word “carry” in ordinary sense, or whether it intended to limit scope to instances where gun is on person. Purpose, construed broadly, is to combat dangerous combo of drugs and guns, and chief sponsor of bill indicated similarly (“leave gun at home”).  Clearly, intent was not to differentiate b/tw person who has gun in pocket or gun in car.  

vi. Dissent: Dictionaries, press reports, Bible are not dispositive of what “carries” means in statute. Words should be looked at together, “carries a firearm.”  It is reasonable to comprehend Congress as having provided mandatory mins for most life-threatening gun-connection cases, leaving other, less imminently threatening situations for more flexible sentencing. Also, Congress used “transport” in personal agency meaning that majority shuns. Reading “carries” to mean “on one’s person” is fully compatible w/ other provisions, which allow carrying gun in glovebox. Court also overlooks that there will be enhanced sentencing for gun-possessing drug dealer in any event. Core reason for rule of lenity: w/ seriousness of criminal penalties, and b/c criminal punishment usually represents moral condemnation of community, legs and not courts should define criminal activity.

f. Avoidance Canon: construe statutes narrowly to avoid question of constitutionality.

NLRB v. Catholic Bishop of Chicago (US, 1979):

i. Facts: NLRB exercised jurisdiction over lay faculty at 2 Catholic HSs, certified unions as bargaining agents, ordered HSs to cease and desist refusals to bargain.  NLRB found schools only “religiously associated” b/c they taught other subjects.

ii. Issue: Did Congress intend NRLB to have jurisdiction over teachers in church-operated schools?

iii. Holding: (1) NLRB distinction b/tw “completely religious” schools and those “religiously associated” not workable guide for exercise of NLRB discretionary jurisdiction. (2) Recognizing rejection of distinction could mean that NLRB could extend jurisdiction to all church-operated schools, SC stated that 1st might preclude such exercises of jurisdiction.

iv. Reasoning: Act should not be construed to violate Constitution if possible. Recent cases regarding parochial schools indicate religious authority pervades system. If NRLB gets entangled in religious schools, will be forced to evaluate questions of religion, not just questions of fact. NRLB will also impact schools by determining “terms and conditions of employment” and therefore mandatory subjects of bargaining, and in religious school, this will represent encroachment on autonomous position of mgmt. No clear expression of affirmative intention of Congress that parochial schools be covered by Act, though discretion defined in broad terms. Leg history indicates desire to protect right of workers to bargain collectively, particularly in private industry. Congress gave no consideration to parochial schools, but comm chose example of professor/college employment as not covered by Act. There is evidence here that application of Act would infringe on guarantees of religious freedom.

v. Dissent: General principle of construing statutes to avoid constitutional decisions is well-settled and salutary.  But, here Court requires that there be clear expression of intention before it will allow question of constitutional implications, but rare that Congress expresses any clear intent.  This allows majority to rewrite statute. Interpretation offered by majority is not “fairly possible.” Act defines employer as any not w/in 8 exceptions, and religious schools do not fit exception.  




Almendarez-Torres v. US (US, 1998):

i. Facts: D admitted to violation of 1326(b) and that he had been deported for 3 aggravated felonies, but argued that he could only be sentenced to 2 years b/c indictment only charged him w/ violation of 1326(a).

ii. Issue: Can D be sentenced by guidelines in 1326(b) even though he was charged under 1326(a)?

iii. Test: Section 1326(a) of title 8 makes it crime, “subject to subsection (b),” for alien once deported to return to US w/o special permission and authorizes prison term up to 2 years. 1326(b) says “notwithstanding subsection (a) …, in the case of any alien described in such subsection…whose removal was subsequent to a conviction for commission of an aggravated felony, such alien shall be fined under such title, imprisoned not more than 20 years, or both.”

iv. Holding: Construed 1326(b) as sentencing enhancement for 1326(a) not requiring separate indictment, b/c prior commission of serious crime is usually typical sentencing factor, both in Guidelines and other statutes, and wording suggests Congress was following std practice of defining crime then setting up sentencing enhancement.

v. Dissent: Statute should be interpreted to avoid constitutional question, here it is doubtful whether due process allows judge (rather than jury) to determine by preponderance of evidence (rather than beyond reasonable doubt) fact that increases max penalty to which D is subject. Scalia also found text unclear, b/c at common law, statutes providing higher max sentences for crimes committed by convicted felons were treated as separate crimes and not mere enhancements, jury had to find this beyond reasonable doubt.  Given common law background, he would presume Congress followed this absent clear indication otherwise.

vi. Criticism of Avoidance Canon: applied for convenience for courts, who ought not to indulge constitutional advisory opinion. Posner says canon foments unhealthy judicial activism, creating 2 planes of judicial invalidation of majoritarian results of leg: (1) unconstitutional statutes, (2) statutes which are rewritten to assure no constitutional doubts.




Dept of Commerce v. US House of Reps (US, 1999):
i. Facts: DOC seeks to supplement census w/ techniques to cure undercount.  

ii. Test: Article I, Section 2, clause 3 of Constitution apportions Reps among states “according to their respective Numbers” and requires “enumeration” of “numbers” of people in various states every 10 years, “in such Manner as they [Congress] shall by Law direct.”  Census Act delegates to Comm Dept, saying “except for determination of population for purposes of apportionment of Reps in Congress among the several states, the Sec shall, if he considers it feasible, authorize the use of the statistical method known as ‘sampling’ in carrying out the provisions of the title.”

iii. Issue: Section 195 is ambiguous, could mean Sec has no discretion w/ sampling for use in various fed programs relying on census data but does have discretion w/ sampling for use in apportionment of Reps. Might mean Sec may use sampling for program purposes but not for apportionment purposes.

iv. Majority: Principle of continuity used. B/c Census Bureau’s practice, required by statute before 1976, was never to use sampling techniques for apportionment purposes, then most plausible reading for Section 195 is to prohibit use of sampling in calculating pop for purposes of apportionment.  (In leg history, no discussion of significantly changing current process.)

v. Concurrence: “Unquestionably doubtful whether the constitutional requirement of an ‘actual Enumeration’ is satisfied by statistical sampling,” urged construction of Census Act “to avoid serious constitutional doubt”.

vi. Dissent: Dissent on ground that 195 was not implicated in case at all, it only regulated instances where Sec could use sampling as substitute for actual counting, while current proposal was to use sampling as supplement.

g. Note on Severability: when provision is unconstitutional, should court treat remainder as good or declare entire statute invalid? When statute contains express severability / non-severability clause, issue is easy. But, such clauses often inserted as boilerplate, often statutes are silent on issue. If statute is silent, “unless it is evident that Leg would not have enacted those provisions which are w/in it power, independently of that which is not, the invalid part may be dropped if what is left is fully operative as a law.”

h. New Federalism Canon: ‘80s, early ‘90s, SC created or clarified “clear statement rules” that reflect constitutional norms of federalism.




Gregory v. Ashcroft (US, 1991):
i. Facts: MO Constitution set mandatory retirement age of 70 for most state judges.  Ps, state judges, sought declaration that this violated ADEA.

ii. Issue: Is mandatory retirement age for MO judges violation of ADEA?

iii. Test: It is prima facie violation of ADEA for employer covered by Act to specify mandatory retirement age of employees over 40 years of age who are covered by Act.  State and local govn’ts are employers covered by ADEA.  Exempted employees: (1) any person chosen by such officer to be on such officer’s personal staff; (2) appointee on policy-making level; and (3) immediate advisor w/ respect to constitutional or legal powers of office.

iv. Holding: In light of ADEA’s clear exclusion of most important public officials, it is at least ambiguous whether Congress intended appointed judges to be included.  Nevertheless, in face of such ambiguity, Court will not attribute to Congress intent to intrude on state govn’t functions.

v. Reasoning: Constitution establishes dual sovereignty, creates fed govn’t w/ limited powers. Powers not delegated to US are left to states / people. Fed govn’t holds advantage, Supremacy Clause, which says as long as it is acting w/in powers granted under Constitution, Congress may impose will on states. Congressional interference w/ decision of people of MO, defining constitutional officers, would upset usual balance of powers. So, it is incumbent on fed court to be certain of Congress’ intent before finding that fed law overrides this balance.

vi. Dissent: Plain statement rule used by majority has only been used in past on issues of whether Congress intended certain statute to extend to states at all.  Here, Congress has expressly extended coverage of ADEA to states, and intent to regulate age discrimination by states is unmistakably clear in language of statute.  It is unclear why there would be constitutional problem if ADEA applied to fed judges. Majority’s announcement of plain statement rule violates general practice of avoiding unnecessary resolution of constitutional issues. Constitutional issue does not need to be reached b/c judges fall into “policy-making” exception.




i. Debunking and Defending Canons of Statutory Interpretation:
i. Legal realists assault canons as being useful only as facades, oppressive, linguistic and logical pretense, able to be invoked for opposing conclusions.

ii. Legal process thinkers defend at least some canons, saying they reflect probabilities generated by normal usage or leg behavior. These represent either (1) lexicographical judgments of how legs tend to use language and syntactical patterns, or (2) descriptions of how legs tend to behave. 
iii. Posner says most canons are wrong in that they (1) do not reflect code by which legs draft statutes, (2) are not common-sense guides to interpretation, (3) do not operate to constrain discretion of judges, (4) do not force legs to draft statutes w/ care. Main problem is that canons assume leg omniscience.

iv. Pragmatists think canons are just things to think about when approaching statute, like folk sayings, w/ some truth in certain situations.

v. Some say canons are justified as promoting legal stability, in that they assume that close questions of statutory interpretation should be resolved in favor of continuity and against change.

3. Extrinsic Sources: presumptive rules telling interpreter what other material might be consulted to determine meaning.  Plain meaning, rule of deference to agency have made comeback.

a. Common Law: new texualists believe common law and other statutes are usually admissible extrinsic evidence, but leg background or history is not.

i. Traditional rule: statutes in derogation of common law should be narrowly construed; any deviation from common law rules needs special justification.

ii. Modern rule: read statutes invading common law w/ presumption favoring retention of long-established and familiar principles, except when statutory purpose to contrary is evident; no rule of construction precludes giving natural meaning to leg obviously of remedial, beneficial, and amendatory character.

iii. Common law also acts as gap-filler for more generally phrased statutes.

b. Leg History: broadly, entire circumstances of statute’s creation and evolution; formal history widely considered relevant to interpretation, even in jurisdictions not examining debates. Narrowly, internal leg pre-history of statute, institutional progress of bill and deliberation accompanying progress. “Citing leg history is .. akin to looking over a crowd and picking out your friends.”–Patricia Wald





i. Circumstances Surrounding Intro and Consideration of Legislation:




Leo Sheep Co. v. US (US, 1979):
Facts: Union Pacific Act of 1862 granted land to UPRR for each mile of track laid, in checker-board layout, govn’t keeping even lots, RR getting odd. P, successors to specific odd lots in WY. B/c of layout, impossible to enter Reservoir w/o entering land. After complaints, govn’t created access road across land of Ps as route.  Ps initiated this action to quiet title.

Issue: Does govn’t have implied easement to build road across land originally granted to UPRR in Union Pacific Act of 1862?

Holding: SC has traditionally recognized special need for certainty and predictability where land titles are concerned, so are unwilling to upset settled expectations to accommodate some ill-defined power to construct public thoroughfares w/o compensation.

Reasoning: Govn’t doesn’t claim any express statement in Act authorizing construction of public road on P’s land. Instead argues for implicit reservation of easement, established by settled rules of property and by Act of 1885.  When private landowner conveys portion of land and retains rest, it is presumed he reserves easement if necessary to reach retained property. But, it is not clear this would include right, as govn’t asserts, to construct road for public access to rec area, particularly b/c easement is not necessary b/c govn’t has eminent domain power.  So easement by necessity is a bit strained. Pertinent inquiry is intent of Act.  Possible they didn’t think of issue, but equally possible thought was given and focused on negotiation, reciprocity considerations, and power of eminent domain.  So SC will not imply right-of-way. Govn’t also wants use of canon stating “when grants to fed lands are at issue, any doubts are resolved for govn’t.”  But SC has already declined to fully apply this w/ regard to RR grants.

ii. Committee Reports: most agree comm reports should be given great weight. Most leg is written in committee, and any collective statement will represent best-informed thought about what proposed legislation is doing.

· Limitations on usefulness:

· Sometimes no committee report for particular bill or important provision b/c it was added in floor debate.

· Committee report is often as ambiguous as statute, particularly b/c it is more compressed version.

· Where there is report and it contains relevant statements, one might be suspicious of usefulness b/c lobbyists and lawyers try to get helpful language “smuggled in.”

Blanchard v. Bergeron (US, 1989):
Facts/Procedural Posture: Jury awarded comp. and punitive damages on civil rights claim. P was awarded attorney’s fees. Appeals, however, held that 40% contingency fee agreement set ceiling on recoverable fees.

Issue: Must attorney’s fees awarded be limited to amount provided in continent fee agreement?

Test:  Section 1988 provides that court “in its discretion, may allow …a reasonable attorney’s fee…”  No definition of “reasonable,” and history tells court that “in computing the fee, counsel for prevailing parties should be paid, as is tradition w/ attorneys compensated by a fee-paying client, ‘for all time reasonably expended on a matter.’”

Holding:  Judge in awarding reasonable attorney’s fees should not be limited by prior agreement b/tw P and lawyer.

Reasoning:  Pre-Act of ’76 case provides 12 factors for assessing reasonableness of attorney’s fee award. Johnson held that whether/not P agreed to pay fee and what amount is not decisive, but also that in no case should P be awarded fee greater than he is contractually bound to pay, if he has so contracted. Congressional intent probably does not follow that aspect, instead follows 3 other decisions cited in comm report. Presence of pre-existing agreement may aid in determining reasonableness, but does not impose automatic ceiling.  
In re Sinclair (7th, 1989):



Facts/Posture: Ps have farm, filed Ch 11. Congress then created Ch 12 for farmers, Ps asked to convert case. Statute says conversion impossible, report says conversion is possible, describes how/when it should occur.

Issue: Which prevails in event of conflict b/tw statute and leg history?

Holding: Statute has ascertainable meaning, not absurd or inconsistent w/ rest of provisions, and indicates that pending Ch 11 cases cannot be converted into Ch 12. Where unambiguous, statute trumps leg history.

iii. Hearings and Floor Debates: traditionally receive less weight than committee reports in evaluating intent, unless statement made by sponsor or informed supporter of bill.  Tends to be highly adversarial, w/o elementary safeguards for balance; include “sales talk” intended to influence courts; remarks are allowed to be amended / supplemented in Congressional Record, so what appears may be totally new; but, if drafted by legislative or outside interest group, good explanation could be found in explanation of structure / operation of statute.
Montana Wilderness Association v. US Forest Service (9th, 1981):
Facts: Ps seek to block construction of roads over parts of Nat’l Forest, contend easement by necessity does not apply to sovereign, that 1864 grant implied no easement, and ‘80 Act does not apply to land outside AK.

Issue: Conflict b/tw ability of exec branch to manage public lands and access rights of persons whose property is surrounded by those lands.

Test: Section 1323 of AK Act allows access to surroundeded property owners across govn’t owned land, but may apply only to AK.

Holding: Ambiguous leg history gives only slight support to P’s interpretation of AK Act that it applies nationwide, and this is insufficient to overcome language of statute, which seems to apply only to AK.

Reasoning: AK Act (b) does not apply to this land b/c one of terms defined w/ in Act as land w/in AK. Section (a) refers to lands w/in “Nat’l Forest System” for which no definition is provided. Court finds meaning is ambiguous, looks to other indicia. Title indicates it applies only in AK, and b/c Section (b) parallels (a), there is strong presumption that (a) applies only to AK as well.  No other provision has nationwide coverage, so it is unlikely (a) does. Absent clear intent otherwise, statutory language must be regarded as conclusive. Comm report indicates that some believed section to have nationwide coverage. Most damning factors is “dog didn’t bark,” evidence, one would expect change in current laws of access to be discussed, but was not. So, presumption is coverage is only AK.  Off-the-record letters b/tw congressmen are given little/no weight in analysis.

iii. Subsequent Leg History: circumstances include: proposals to amend or enact new / related statute, oversight hearings in response to implementation of statute, old-fashioned efforts to “bend” interpretation of statute.
Montana Wilderness Association v. US Forest Service (9th, 1981):
Facts: Post-decision, another act shed light on AK Act.

Issue: Does RR have right of access across federal land to its timber?

Test:  Section 1323 of AK Lands Act – Ps argue that it applies nationwide, D argues that it applies only to AK.

Holding:  RR has right to easement by AK Act b/c subsequent history indicates clearly Congress’s intention that it apply nationwide.

Reasoning:  Subsection (b) still limited to AK. (a) includes undefined term “Nat’l Forest System,” now defined in another statute to have nationwide range. Leg history is sparse, report of Senate comm ambiguous, and when Senate could have been expected to comment on intention to make major change in law, they did not. Sponsoring senator did express belief in nationwide coverage, post-passage; letters from House members indicate belief as well. But, conclusive leg history found 3 weeks post-passage, where Conf Comm clearly construed section as applying nationwide.
iv. Legislative Inaction: “dog didn’t bark” 
· Canon of Continuity: structure of govn’t suggests constitutional bias against discontinuity in legal rights, so w/o clear indication to contrary, statutes should be construed to maintain established rules/practices.

· Acquiescence Rule: if Congress is clearly aware of authoritative agency or judicial interpretation of statute and doesn’t amend, Court sometimes presumes that Congress has “acquiesced” in interpretation’s correctness.  

· Reenactment Rule: if Congress reenacts statute w/o making material changes, Court will often presume that Congress intends to incorporate authoritative agency and judicial interpretations of that language into reenacted statute.  

· Rejected/Neglected Proposal Rule: if Congress in conference comm or one chamber on floor considers and rejects specific statutory language, Court has often been reluctant to interpret statute along lines of rejected language.

Bob Jones University v. US (US, 1983):
Facts: Until ‘70, IRS granted tax-exempt status to schools w/o regard to admissions policies. In ‘70, DC issued injunction prohibiting granting such status to schools w/ discriminatory policies, IRS amended policy.

Issue: Do Ps, nonprofit private schools that prescribe and enforce racially discriminatory admissions stds on basis of religious doctrine, qualify as tax-exempt orgs under Section 501 of IRC of 1954?

Test: “Both the courts and the IRS have long recognized that the statutory requirement of being ‘organized and operated exclusively for religious, charitable,…or education purposes’ was intended to express the basic common law concept of charity. All charitable trusts, educational or otherwise, are subject to the requirement that the purpose of the trust may not be illegal or contrary to public policy.”  “School not having a racially nondiscriminatory policy as to students is not ‘charitable’ w/in the common law concepts.”

Holding: Racial discrimination in education violates core value of US, and IRS law not allowing tax exempt status to such institutions has been fully approved of by Congress, as shown by leg acquiescence.

Reasoning: Ps argue that by plain language, they are tax-exempt, w/o regard to whether they are “charitable.”  It is well-established that court should go beyond literal language if reliance on that would defeat plain purpose. Exam of all relevant parts of Code show that institution seeking tax-exempt status must serve public purpose and not be contrary to established public policy. Section 170, mirroring 501, lists charitable orgs and reveals Congress’ intent to provide tax benefits to orgs serving charitable purposes. Institution’s purpose must not be at odds w/ community conscience as to undermine any public benefit that might otherwise be conferred. Discrimination in education violates deeply and widely held views of elementary justice, demonstrated by court decisions, leg acts, exec orders. It would be incompatible w/ concepts underlying tax exemption to grant benefit to racially discriminatory educational entities. Congress is acutely aware of IRS’s 1970 rule, and failure to modify makes unusually strong case for leg acquiescence. Congress has amended 501 several times, not changing that aspect, and when bills were introduce that would do such, they failed.





v. Chevron Puzzles: Place of Legislative History:
· Courts seem to use legislative history in Chevron, step 1.
· But, some are very against use, saying it is only voice of powerful.  However, others say Congress is institution designed to work in very effective process w/ many people reading and reviewing everything.
· Circumstances when courts might turn to leg history:
· Avoiding absurd result,
· Preventing law from turning on drafting error,
· Understanding meaning of specialized terms,
· Understanding “reasonable purpose” provision might serve, and
· Choosing among several “reasonable purposes” for language in politically controversial law.
c. Other Statutes as Source of Statutory Meaning:



i. Morton v. Mancari (US, 1974):
Facts: Indian Reorg Act gives employment pref for qualified Indians in BIA. Non-Indians challenge as contrary to EEO Act of ‘72 and violation of 5th.  Policy applies to those already w/in BIA w/ regard to promotions.

Issue: Is pref of Indians contrary to EEOA or in violation of 5th?

Holding: EEOA did not repeal Indian pref b/c there are other exemptions for Indians in EEOA, Congress has continued to support Indian prefs, Indian prefs were always seen as exempt from Exec Orders; repeals by implication are not favored.

Reasoning: Fed policy of pref in hiring Indians for such positions dates back to 1834. EEOA purported to remove discrimination in govn’t hiring, not mentioning Indians. Court finds Congress did not intend to repeal Indian pref b/c: (1) There are affirmative exemptions in ‘64 Act excluding coverage of tribal employment and preferential treatment by industry near reservations. Unreasonable to conclude Congress intended to eliminate longstanding statutory requirements of BIA employment as racially discriminatory, while reaffirming right of tribal and reservation-related employers to provide Indian pref.  (2) 3 months post ‘72 amendments to EEOA, Congress passed 2 new Indian pref laws. (3) Indian prefs had long been treated as exceptions to Exec Orders forbidding govn’t employment discrimination. (4) Repeals by implication are unfavored, cardinal rule.  Nothing in leg history indicates affirmatively that Congress wanted to repeal prefs, and absent affirmative showing of such intention, only permissible justification for repeal by implication is that earlier and later statutes are irreconcilable, not case here.




d. Legislative History Funnel:









Subsequent Leg History









Legislative Inaction








Views of non-leg drafters







Floor and hearing colloquy






History of bill, Rejected proposals





Sponsor statements




Conference and committee reports
D. Statutory Interpretation: Agencies v. Courts:

1. Babbitt v. Sweet Home Chapter of Communities for a Great OR (US, 1995):
Facts: Endangered Species Act contains protections to save species. Sec promulgated reg defining prohibition on takings to include “significant habitat modification or degradation where it actually kills or injures wildlife.”  Sec expands “harm,” saying it includes habitat modification. Other sections give Sec power to ensure no agency activity results in destruction of habitats. Ps represent landowners, logging companies, families dependent on logging who specifically object to application of reg.
Issue: Did Sec exceed authority in promulgating “taking” reg?

Test: Act prohibits takings, defines takings as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”

Holding/Reasoning: Reasons why Sec’s interpretation is reasonable: (1) Ordinary definition of “harm” supports inclusion of habitat modification, court should not interpret statutory terms as surplusage. (2) Broad purpose of ESA supports decision to extend protection to habitat modification, b/c intended to halt / reverse trend toward species extinction. (3) Congressional authorization of Sec to issue permits for takings otherwise prohibited suggests Congress understood provision prohibiting takings to apply to indirect and deliberate takings. And, permit process requires “conservation plan” to minimize impact, suggesting habitat modification is harm sought to be avoided. Court owes deference b/c Act gave Sec great latitude in enforcement, job requires expertise.  
Dissent: Leg forbade hunting/killing of endangered animals and provided fed lands / funds to preserve habitats. Scalia said regulation (1) failed to consider whether death / injury to wildlife is intentional or even foreseeable effect of habitat modification, (2) covered omissions as well as acts; and (3) considered injuries to future as well as present animal pops, not just specific animals. Std meaning of “take” would not cover habitat modification, only direct/intentional acts. Noscitur a sociis, words defining “take” are all affirmative acts and “harm” should be interpreted in that context.
2. MCI v. AT&T (US, 1994):
Facts: ‘34 Act requires long distance carriers to file tariffs w/ FCC, charge customers only in accordance w/ filed tariffs. Act authorizes FCC to modify reqs. FCC provided that only AT&T, dominant carrier, was required to file tariffs, MCI didn’t have to. Ps say that “modify any req” gives FCC authority to make even basic/fundamental changes in tariffs.

Issue: What is appropriate meaning of “modify any req”?

Holding: FCC’s act is too expansive / extensive to be considered “modification,” but looks to be fundamental revision of statute.

Reasoning: “Modify” has connotation of increment, to change somewhat, but Ps say that other meanings make statute sufficiently ambiguous to give deference under Chevron. While P cites dictionary for definition, this not only contradicts court’s dictionary, but definitions w/in P’s own. “Modify” is not ambiguous, it means moderate change.  At time enactment, P’s dictionary not even contemplated. Agency interpretation not entitled to deference when it goes beyond what statute can bear, so FCC’s policy can be justified only if it doesn’t make radical/fundamental change in Act’s reqs. Provision was of enormous importance, and its unlikely Congress would leave it to FCC.

Dissent: Telecom is very dynamic, FCC is supposed to act as expert, respond to new conditions, alter reg scheme accordingly.  Reading is not unreasonable.



3. AT&T Corp. v. Iowa Utilities Board (SC, 1999):
Facts: Pre-‘90s, local phone service thought of as natural monopoly, so states granted exclusive franchise to local exchange carrier (LEC). Telecom Act of ‘96 ended monopolies, LECs must facilitate competition by sharing network w/ competitors.  

Issue: Did FCC adequately consider “necessary and impair” stds when it gave blanket access to LEC network elements in Rule 319?

Test: Rule 319 requires incumbent to provide requesting carriers w/ access to min of 7 network elements, other elements made available on case-by-case basis, in consideration of whether access is necessary, and whether failure to provide would impair services.

Holding: Court finds for incumbent LECs b/c Act does not provide adequate limiting std on what elements of LEC’s network entrant must be granted access to.

Reasoning: Rule must provide some limiting std rationally related to goals, and court agrees that rule fails to do so. Since any entrant will request most efficient element available, it is hard to imagine when failure to have access would not impair function. This allows entrants, not FCC, to determine what elements are necessary. Also, view that any increase in cost would cause impairment is not in accord w/ fair practices, b/c it is not ipso facto that service has been impaired. Not impairment when business making profit is denied greater one.

Dissent (Souter): Disagrees that FCC’s interpretation of impair was incorrect. Agrees that interpretation will allow entrant to gain access to any element it wants.  FCC’s definitions of “necessary” and “impair” are reasonable constructions, if not most common. FCC took into account Congress’s action, determined they would not mandate econ inefficiency.

Dissent (Breyer): Congress left uncertain extent to which compelled use will be necessary to avoid waste. But, congressional objectives are clear, to introduce competition where practical to avoid waste. Act does impose related limits on FCC’s power to compel unbundling, requiring entrant to give convincing explanation of need.  Sharing does not necessarily create competition, but surplus in regulation, and present unbundling rules are unlawful b/c they don’t take this into account. More unbundling is not necessarily better.



4. US Telecom v. FCC (DC, 2002):
Facts: Congress passed Telecom Act to promote competition and reduce reg, required unbundling, if access necessary and failure to provide would impair. 1st, FCC read this as access should be granted if failure would make service worse / diminished in value, but SC found this too broad, allowing unlimited access to incumbent’s network.  On 2nd interpretation, FCC changed definition of “impair” to “materially diminish,” would look to 5 factors in determining alternative availability, 5 others in determining “impairment.”

Holding: FCC must substantiate policies w/ something more than blind support for widest unbundling possible. Current policy has same problem as 1st, if Congress intended blanket policy, they simply would have said so.

Reasoning: FCC chose to make almost every element nat’l, w/o regard to current state of each mkt. This makes networks available to LECs in many mkts where there is not reasonable basis for thinking competition is suffering from any impairment that was object of Congress’s concern. Court rejects FCC’s argument that mkt-based analysis would be impractical. On point of universal rules leading to rapid intro of competition, this follows automatically, but FCC fails to argue that such synthetic competition furthers goals. W/ regard to argument that universal rules promote investment and facilities-based competition, one side says this will cause economies of scale, other says mandatory unbundling will reduce incentives for innovation, investment. While FCC says substantial investment has occurred since passage, we don’t know how that would compared to investment w/o Act. FCC basically says more unbundling is better, but Congress didn’t leave such open-ended judgment, instead wishing FCC to apply “impairment” std.  

5. Motion Picture Assoc. v. FCC (DC, 2002):
Facts: Telecom Act added new provisions covering video programming accessibility, specifically dealing w/ closed captioning and video description technologies.  Closed captioning provisions were much more expansive, requiring report, prescription of closed captioning rules / compliance deadlines, establishing exemptions from closed captioning rules. Provisions dealing w/ video description only provided definition, required report, did not authorize FCC to adopt regs. After issuing video description report, FCC adopted rules mandating programming w/ video descriptions.  Regs challenged as unauthorized and arbitrary and capricious.

Issue: Did FCC have authority to issue video description regulations?

Holding: FCC does not have authority to enact video description rules, or authority to act as it sees fit w/ respect to TV transmissions. Congress authorized report, that is all.

Reasoning:  House version of bill would have mandated video description rules, but Senate version passed conference; this directed FCC only to issue report.  FCC lacks authority to enact video description rules b/c Section 713 does not provide authority, in pari materia, construing statutory provisions together to discern meaning, such that closed captioning provisions clearly are different from video description ones.  FCC says they have authority under Section 1, but this is frail argument at best, basically b/c it ignores fact that video description regs significantly implicate program content. 1st, FCC is wrong in claim that video description is same as closed captioning. 2nd, FCC’s statement that video descriptions are not related to content are specious.  3rd, FCC claims that video descriptions are “content-neutral,” but this is irrelevant.

VI. CHECKS ON AGENCY PROCESS


A. Judicial Action:
1. Standing to Secure Review: organic statutes occasionally say who is entitled to seek review.  Historically, law of standing has been judge made, lie in idea that P must have cause of action.  

a. APA 702 attempted to codify judge-made standing rules by providing for review for “person suffering legal wrong b/c of agency action, or adversely affected or aggrieved w/in the meaning of a relevant statute.”  But, fed courts do not read this as static.

b. Modern standing law developed by those enthusiastic about modern admin, unenthusiastic about judicial control of admin, so it limits role of judiciary.

c. “Private law model”: standing ordinarily limited to persons who, b/c of govn’t action, had suffered specific injury of type that would be protected at common law if responsible official had been private person.  But, this would cover situations like govn’t seizing of property, but not govn’t failure to pay welfare benefits.

d. Now, standing rule shifted so as to grant standing to people w/o common law interests but nonetheless complaining that agencies had acted unlawfully.



2. Private Causes of Action in Bureaucratic State:

a. “Primary jurisdiction”: applies to claims brought as court actions but requiring “resolution of issues which, under reg scheme, have been placed w/in special competence of admin body; in such case judicial process is suspended pending referral of such issues to admin body for its views.”

b. Policy reasons for referring issues to agency: preserving uniformity, consistency of reg; obtaining insights of agency, which has more experience, expertise in issues.

c. W/ regard to whether private parties have causes of action to enforce statutes, even if not granted such right explicitly, SC held that interests Congress sought to protect/benefit through statute presumptively have cause of action to seek injunctive relief / damages. SC can imply private rights of action, particularly where Act’s purpose would be furthered.


i. Cort v. Ash Test: (possibly only for criminal statutes?)

· Is P one of class for whose special benefit statute was enacted?

· Is there any indication of leg intent to create / deny such remedy?

· Is it consistent w/ underlying purposes of leg scheme to imply such remedy for P?

· Is cause of action one traditionally left to state law, so that it would be inappropriate to infer cause of action based solely on federal law?

ii. Private suits expedite agency action, but post Cort, are not often implied.




d. Cannon v. U-Chicago (US, 1979):
Facts: P excluded from D’s med ed program b/c of sex. Program received fed assistance at time of exclusion. This violates Title IX, which doesn’t expressly authorize private right of action.

Issue: Should private right of action be implied into Title IX?

Test: Title IX: “no person in US shall, on basis of sex, be excluded from participation in, be denied benefits of, or be subjected to discrimination under any ed program or activity receiving federal financial assistance.”

Holding: B/c this passes Cort v. Ash test, private right of action is implied.

Reasoning: Cort v. Ash demonstrates that just b/c fed statute has been violated and person harmed, private right of action is not necessarily automatic. So, 4 factors analysis: (1) Look to statutory language to see if Title IX was enacted for benefit of special class of which P is part. Language of statute is different from that in Cort’s crim statute, b/c indicates clear focus on benefited class, not just focusing on activities of ed programs. (2) Consideration of leg history. Evidence indicates Congress intended private remedy. Title IX modeled after Civil Rights Act, where private right of action is implied, and Congress assumed same would be true w/ Title IX. (3) Would implying private remedy be consistent w/ underlying purpose of Act? Congress had 2 goals w/ Title IX, to avoid use of fed funds to support discrimination, and to provide individual citizens w/ effective protection against those practices. Allowing private right of action is both sensible and fully consistent w/ and necessary to orderly enforcement of statute. (4) Does this involve matter traditionally left to states? No, fed govn’t is primary in protecting citizens against discrimination, and this has to do w/ fed funds as well.

Concurrence: Congress wrote Civil Rights Act and Title IX under full knowledge that courts were implying private rights of action and so they had good reason to think practice would continue.
Dissent: Congress alone can determine jurisdiction of fed courts, when there should be private rights of action. When it chooses not to, courts should not imply such remedy. This is infringement on separation of powers, and allows courts to assume policy-making power vested in leg branch. (Scalia does not follow Cort, saying SC has no authority to imply cause of action not intended by Congress. Not doing so would create certainty, he thinks would be welcomed by Congress.)
e. Franklin v. Gwinnett County Public Schools (US, 1992): majority said once cause of action is inferred, court presumes availability of all appropriate remedies unless Congress expressly indicated otherwise. Concurrence, in cases where rights of action are judicially implied, categorical limitations on remedial scope may be judicially implied as well.

3. Gillette and Krier, Risks, Courts, and Agencies: agencies may drastically under-regulate risk or assess it in manner that differs substantially from how public would.
B. Exec Control: some say OMB should not act simply as budget agency, but also as general managing agency w/in exec branch. Since ‘70s, every Pres has agreed some centralized review is important, and have created system emphasizing coordination and cost effectiveness. Review now takes place in OMB, Office of Info and Regulatory Activities (OIRA). Article II gives Pres power: “exec power shall be vested in Pres,” Pres “shall take care that the laws be faithfully executed,” and he “may require the opinion, in writing, of the principal officer in each of the executive departments, upon any subject relating to duties of their respective offices.”

1. Exec Order 12,291: Reg Analysis: under Reagan and Bush I, governed regs issued by fed exec agencies, expressly excluding “independent” agencies and regs governed by formal rulemaking reqs of APA or relating to military / foreign affairs or to agency org, mgmt, or personnel.

a. Whenever agencies promulgate, review, develop proposals concerning leg, they must: base decisions on adequate info concerning need for and consequences of proposed govn’t action, not undertake action unless potential benefits outweigh potential costs, choose regulation to maximize net benefit, alternative w/ least net cost should be chosen
b. In case of “major” rules, those which will have effect of greater than $100 million or will result in “major” price/cost increases or “significant” adverse effects of competition, employment, investment, productivity, innovation, or US competition, agency must prepare Regulatory Analysis containing:

i. Description of potential benefits, including those not quantifiable in $ terms, and those likely to receive such benefits,
ii. Description of potential costs, including those not quantifiable in $ terms, and those likely to bear costs,
iii. Determination of potential net benefits of rule, including effects not quantifiable,
iv. Description of alternative approaches that could achieve same goal w/ lower cost, and why such alternatives couldn’t be adopted,

v. Unless already covered, explanation of any legal reasons why rule cannot be based on reqs in Section 2, described above.

2. Exec Order 12,498: Reg Planning: Reagan, gave OMB power to coordinate reg planning by getting submissions from each agency about policies, goals, objs for coming year. Submission must be consistent w/ goals of agency and Admin. Intended to improve internal mgmt of fed govn’t, not to create any enforceable rights/benefits.

3. Exec Order 12,866: Clinton’s Reg Planning and Review (1993): very similar to Regan’s reg reform order, some material changes. 

a. Agencies should only promulgate when necessary, should consider costs and benefits of alternatives, including not regulating, maximizing net benefits. 

b. Principles more numerous and more detailed, requiring qualitative and quantitative costs, and requiring consultation w/ affected parties, identification of alternatives.

c. Not used aggressively by OIRA, but as springboard for Clinton’s “reinventing govn’t” initiatives, designed to reduce paperwork burdens on private sector, increase flexibility by allowing exemptions from reg reqs where special circumstances were shown, and increase use of incentives in lieu of command and control regulation.

d. Many fed agencies do not comply w/ reqs of cost-effective method of implementation.

4. ‘95 Unfunded Mandate Reform Act: leg response to complaints that fed reg programs impose financially burdensome reg and special assistance obligations on state and local govn’t w/o providing necessary fiscal means to carry out these mandates. Now, before promulgating rule that may result in expenditure by state, local, tribal govn’t of more than $100 million/year, agency must (1) identify provision of fed law under which rule is being promulgated; (2) perform qualitative and quantitative CBA; (3) consider potential disproportionate effects of mandate; (4) estimate mandate’s effect on nat’l economy; and (5) describe agency’s consultation w/ local elected officials and summarize concerns/comments.

5. Paperwork Reduction Act: enacted in response to fed bureaucracy’s insatiable appetite for data; charges OMB w/ developing uniform policies for efficient info processing, storage and transmittal systems, directs OMB to reduce fed collection of all info by set percentages, and to develop and implement procedures for guarding privacy of those providing confidential info. Agencies required to minimize burden on public to extent practicable. SC held rule does not apply to govn’t regs that require private persons to give info to other private persons.

6. Exec Branch Reg Mgmt Process: shown in chart on B&S p139, involves agency initiation of rule, submission to OMB, revising possibly ending in approval, leading to publication in Federal Register, notice and comment period, sending final rule to OMB, more revising and approval, publication of Final Rule and effectiveness.

7. Criticisms of OIRA:

a. Analysis weighted too heavily in favor of min costs; benefits are harder to measure.

b. OIRA lacks relevant expertise.

c. OIRA lack sufficient staff; to effectively supervise work of agency from central location would require hundreds or thousands of bureaucrats.

d. OIRA lacks “political clout.”

e. OIRA unnecessarily delays promulgation of important regulations.

f. OIRA officials confer off the record w/ agency officials and w/ self-interested private groups, may be susceptible to political pressure.

g. Courts have said little about legality of OIRA, probably b/c it is hard to develop record that provides clear basis for attacking OIRA involvement.  Courts have said that OIRA can’t hold up rules longer than date of statutory deadline.

8. Note on CBA: some think CBA ensures efficiency, some think it is way of informing officials and citizens about consequences of competing courses of action. CBA can be seen as way to weigh advantages/disadvantages of projects in systematic manner.


a. Possible problems w/ CBA:



i. It is incompletely specified: value of life is undefined.

ii. If specified, CBA may depend on controversial/wrong conception of value, i.e. if health values assessed in terms of private “WTP,” many citizens object.




b. Under exec orders, CBA is generally required and has become quite routine.
C. Leg Control: Leg Reorg Act of ‘46 signaled new commitment to oversight, started process by which Congress and comms added leg staff to accomplish goal. Conventional wisdom said oversight could effectively assure majoritarian control of policy, but this may have been too optimistic b/c problems impede effective leg oversight (friendliness w/ admins, not wanting to create disruption/conflict, problems w/ capture of oversight comms, opportunity costs of oversight).
1. Recently, Congress has increased use of formal oversight, holding significantly more hearings, b/c political payoff of oversight is relatively substantial. Monitoring strategies:

a. Police Patrol strategy: inefficient, regular monitoring to discover bureaucratic drift.

b. Fire Alarm strategy: saves resources, members wait for alarm from interests upset about agency act; once alarm is raised, oversight begins, ignoring areas w/ no discontent.

2. SC has held that leg investigations are limited to building factual record for proposed leg and providing info for exercise of leg insight.

3. Case Study of the Ann Gorsuch Supoena: subcomms undertook investigations of EPA’s allegedly lax enforcement of Superfund Act’s program for cleaning up hazardous waste-dumping sites. EPA turned over many docs requested, but asserted “exec privilege” to w/hold all “enforcement sensitive” docs. House then subpoenaed EPA Admin Gorsuch’s docs and testimony, but Attorney General and Reagan said docs should not be released b/c info beyond reach of congressional subpoena power b/c sensitive material in law enforcement files, and subcomm’s offer to receive info in exec session is not basis for providing. But, there is ample precedent for congressional inquiries into conduct of exec of investigations and litigation, and for receipt in exec session as basis for providing sensitive material. Seems like balancing test.
a. In Watson, SC said: power of Congress to conduct investigations is inherent in leg process, is broad, encompassing inquiries concerning admin of existing laws as well as proposed or possibly needed statutes, including surveys to find defects in social, econ, or political system, and can expose corruption, inefficiency, or waste. But, power is not unlimited, Congress is not law enforcement or trial agency. Inquiry is not end in itself, it must be related to legitimate task of Congress.

4. Congress’s Budgetary and Appropriations Power: Congress has virtually plenary, and ongoing substantive, power to determine how US money will be spent, and much oversight occurs when programs are reauthorized or receive appropriations.

a. Authorization / establishment of program is separate from appropriations, and what Congress establishes as statutory scheme can be negated entirely by subsequent failure to fund that scheme or agency administering it, either at all, or sufficiently.

b. Agency may have strong incentive to move policy close to congressional position, even when agency’s preferred policy would be protected by pres veto, if agency fears Congress will fail to fund it adequately in retaliation. So Congress has backdoor “legislative veto” through appropriations process.

c. Also, Congress can control agency actions b/c funding comes w/ instructions on how money should be spent, which are legally binding.

d. Robertson v. Seattle Audubon Society (US, 1992):
Facts: Ps brought suit seeking injunctions to prevent cutting forests under NW Timber Compromise, arguing cutting would threaten spotted owl. Controversy is regarding sentence from appropriations act, passed after suits filed, which indicated mgmt of lands in area containing spotted owls is adequate consideration for purpose of meeting statutory reqs. Ps seek dismissal saying provision temporarily superceded all statutes on which P’s challenge had been based. 
Issue: Did appropriations act supercede prior provisions or did it unconstitutionally direct court’s verdict on case?

Holding: New provision altered old one, did not direct judgment of court.

Reasoning: Court thinks new provision modified old ones, b/c before it was enacted P would fail only if challenged harvesting violated none of 5 old provisions, now, by contrast P will fail if harvesting violated neither of 2 new provisions. Nothing in new provision directed any particular findings of fact or applications of law to fact.



5. How does Congress perform oversight of agencies?:

a. Reauthorization of agencies.

b. Requesting info, as in Gorsuch, but not easy if exec does not want to share.

c. Appropriations: agencies always need money, so want congressional approval.  Congress can also pass substantive leg w/in appropriations bills, as Audubon.

d. Inspectors General: in-house whistle-blower, does internal investigations at agency.

e. Leg History: Congress sends signals about wants, often in confirmation hearings.

f. GAO audits: look at books, see how agency spends its money.
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