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Obscenity Law

I. Themes
a. What is the definition of “obscenity”?

i. What is “art”?

b. Why do we exclude “obscenity” from 1st Amdt. protection?

i. Why do we protect “art”?

II. Why Isn’t Obscenity Protected Speech?
a. Why protect speech in the first place?

i. Search for the truth (esp. political truth)
1. John Stuart Mills


a. Avoid suppressing true ideas

b. Collision of ideas brings out each idea’s portions of truth

c. Put truth to the test in order to understand its rationale

d. Reaffirm truth’s truthfulness and vitality

2. Marketplace of ideas (Roth): pitting ideas against one another will bring us closer to the “truth”

a. But 1st Amdt. doesn’t say anything about social value?

ii. Freedom of speech an integral part of liberty

b. Obscenity doesn’t participate in marketplace of ideas
i. Roth [1957; CB 577]

1. FACTS: Δ mails “obscene” books, circulars → prosecuted under federal obscenity statute
2. COURT: obscenity not protected speech

a. History: courts have never recognized it as protected

b. Slight social value: (1) not essential part of any exposition of ideas; (2) doesn’t bring us closer to “truth”

3. Problem with Roth:  what happens when prurience and value co-exist?
ii. Obscenity: appeals to the body (e.g. porn), not the mind

1. Is this really just a physical reaction?  Is mind really not a mediating factor?

2. Mind-body divide is treated as a self-evident truth

iii. NOTE: expanding definition in Miller necessitates new rationale

c. Pollution of obscenity (morality)
i. Paris [1973]

1. FACTS: Adult theatres show porn to consenting adults, w/ signs at entrance forbidding minors and warning of nudity 

2. COURT: state can ban obscenity even when only shown to consenting adults

3. Court cites diffuse set of harms

a. Interest in quality of life/community environment

b. Arguable correlation btw obscenity and crime

c. Tone of commerce

d. Commercialization of sex may destroy key human rltshp

4. Denies our autonomy?  Our ability to reject “bad” art/ideas on our own?

5. PROF NOTE: in trying to protect society from obscenity, court has obviously failed → pornification of society 

ii. NOTE: Paris’s rationale responds to a changing definition in Miller (see below), which expanded obscenity to include materials which may actually have some redeeming social value (i.e. may participate in marketplace of ideas, even though obscene)

III. What is “Obscenity”?

a. OVERVIEW: Hicklin test (very broad) rejected in Roth → Roth refined in Memoirs, then expanded in Miller, which was justified later by Paris
b. Hicklin [1868; CB 575]

i. FACTS: Pamphlet re: depravity of priests during confessional

ii. COURT: obscenity: whether material’s tendency is to deprave and corrupt those whose minds are open to such immoral influences, and who might gain access to the material

iii. Focus on particularly susceptible person, esp. children and girls
1. Rejected in later cases: we care about the average person, not the most vulnerable  

iv. Dominant rule until Roth
c. Roth [1957; CB 577]

i. Whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to prurient interest
1. Sex and obscenity are not synonymous

ii. Decided against background of great past mistakes (book banning)

d. Memoirs [1966]

i. FACTS: book about prostitution declared obscene, even though trial court found it might not be “utterly” unredeeming 
ii. COURT: explained Roth as 3-part test → reversed trial court on 3rd prong

1. Dominant theme of the material taken as a whole appeals to a prurient interest in sex; 

2. Material is patently offensive b/c it affronts contemporary community standards relating to the description or representation of sexual matters; and

3. Material is utterly w/o redeeming social value
a. Too narrow?  Is it too easy to find a spark of social value?

b. Rejected in Miller
4. NOTE: even if book has some value, it still might be obscene if it was solely commercially exploited for prurient appeal

iii. DISSENT: social value must be determined in relation to the material’s prurience and patent offensiveness

e. Redrup [1967]

i. FACTS: consolidated cases convicting Δ of selling porn mags to adults
ii. COURT: reverses convictions

1. No decision on proper test of obscenity → summarily says not obscene

2. “Redrupping”: in a long series of decisions, court simply reverses obscenity convictions

a. Not sure how to apply obscenity standard

b. Institutional problem: court doesn’t want to examine these closely on case-by-case basis

iii. Chilling effect: court’s failure to lay down clear rules leaves state of obscenity law in doubt, chilling free speech

1. Another chilling effect in art law: copyright/fair use

f. Miller [1973; CB 582]

i. FACTS: Δ convicted for sending unsolicited porn brochures to adults
ii. COURT: rejects Memoir and offers new modified 3-part test:

1. Average person, applying contemporary community standards, would find that work, taken as a whole, appeals to prurient interest;

a. Community, not national, standards: national standards are too hard or impossible to find → in this diverse nation, not appropriate anyway to force one state to accept the standards of another state

2. Portrays sexual conduct in a patently offensive way; and

a. Also supposed to apply contemporary community standards

3. Taken as a whole, does not have serious literary, artistic, political, or scientific value (LAPS)
a. PROBLEM (Brennan’s dissent): suggests that some valuable works may still be found obscene → inconsistent w/ Roth rationale that obscenity isn’t speech

b. Pope [1987]: proper test is not ordinary member of the community, but objective reasonable person standard

iii. 1st Amdt. Concept: SCOTUS still seems to adopt marketplace of ideas rationale (i.e. that obscene material doesn’t participate in exchange of ideas for political/social change) → BUT does this rationale hold up when the court bans material that has at least some value?  Does an idea have to meet the court’s definition of “serious” to participate in the marketplace?
iv. Fixing Redrupping: w/ this standard, court no longer has to do as much case-by-case analysis

g. Pope [1987]

i. FACTS: Δ charged w/ violating obscenity laws for selling porn in adult bookstore

ii. COURT: 3rd prong of Miller not to be determined by community standards
1. Instead apply “reasonable person” test

2. Just b/c an idea may not have gained acceptance in a local community doesn’t mean that it doesn’t have value: (1) fear of suppressing valuable but unpopular ideas; (2) fear of letting one jx. control ideas

iii. BRENNAN’S DISSENT: any regulation of consenting adults unconstitutional → obscenity too vague to provide notice and avoid eroding free speech

iv. SCALIA’S CONCURRENCE: wants to reexamine Miller → why?

1. Wants to get out of determining what is “art”? (“Just as there is no use arguing about taste, there is no use litigating about it.”)

2. Wants to only protect political speech?

h. Tracing Brennan’s Evolution

i. Roth: writes majority decision defining obscenity → says obscene materials don’t participate in marketplace of ideas

ii. Memoirs: write plurality opinion reversing an obscenity conviction, finding that material has to be utterly w/o social value to be obscene

iii. Paris: writes dissent saying: (1) court has failed to come to agreement on how to properly define obscenity (allow regulation of offensive materials while preventing overreach by equating sex w/ obscenity); and (2) muddled doctrine has led to Redrupping, whereby per curium decisions mask the diverging views of individual justices → this leads to the problems of (1) lack of fair notice to potential Δ; (2) chilling effect; (3) institutional problems (SCOTUS has to consider a lot of cases b/c lower courts don’t have a workable standard, and SCOTUS has to look at all of this “obscene” material; 

1. Criticizes LAPS as allowing suppression of sexual speech
2. B/c of these problems, there has to be a really strong state interest → here, Brennan would reject b/c it involved consenting adults
a. Might allow bans for (1) children; (2) nonconsenting adults

iv. Miller: writes dissent saying that he still doesn’t reach question of whether 1st Amdt. allows criminalization of sending unsolicited “obscene” materials  b/c this particular statute is overbroad  

IV. Post-Modernism and Obscenity Law

a. History of art

i. Classical: art meant to imitate the world; beauty

ii. Modernism: art started to be about itself; self-referential

iii. High modernism: standards in quality; good and bad art

b. Post-modernism: dismantling status of “art”

i. Degradation/low/trash

ii. Appropriation/ripping off other art

iii. Money/art market: Warhol → art as a commodity

iv. Attacking art as a category/merging art and porn

v. Questioning authorship

vi. Pushing towards boundaries: End of art? Or precipice of something new?

c. Problem for obscenity law of post-modern art

i. Traditional interpretations of “serious value”

1. Important/original

2. Sanctity/solemnity of high art

3. Artist was sincere in attempt to make art

ii. Post-modernism questions traditional values of art → how do you determine the value of an art form that itself questions whether art can have any value at all?

1. Originality is dead

2. Bringing high art down

3. Erosion of authorship: manufacturing art

d. Do artists actually depend on obscenity law?  Breaking rules is integral to the art form → w/o these rules, what value would there be in porn as art, e.g. Koons?  
i. Compare to copyright: e.g. Koons → there the message of the art might be the death of originality; questioning the value of art in the first place; recontextualizing the art and thus creating a new message; mocking the banality of the original; etc.
Child Pornography
I. Ferber [1982]: Harm to Child in the Production
a. FACTS: overbreadth challenge to NY statute banning use of child in sexual performance

b. COURT: states have greater leeway in regulating child porn than obscenity in general b/c of the harm to child in production of material
i. Determination of child porn is not the same as Miller test: something could pass the Miller test but still be illegal as child porn

ii. Definition: lewd/lascivious exhibition of genitals
iii. 5 Rationales of Ferber: basic thrust → creation of child porn requires harm to child in production of material
1. State interest in safeguarding children is beyond need for elaboration

a. Society depends on growth of physically/psychologically healthy kids
2. Distribution of photos is intrinsically related to sexual abuse of children: (1) permanent record/haunting harm; (2) dry up market
a. Where is the “haunting harm” if the photo shoot wasn’t traumatic?  Changing perspectives of the art piece.  Maybe how others use the art, and the child’s knowledge of this (violated; abused from afar).  Maybe the intent of the artist shouldn’t matter: Sally Mann: “I can’t control what people do with the art” → but does this mean she shouldn’t still be concerned? 

3. Ads/sales integral to production

4. Value of such speech is exceeding modest, if not de minimis

a. Unlikely to constitute important/necessary part of literature, art, or science → if necessary, use older actors/simulation

b. Think ahead to questions of authenticity/authorship: does it matter if it’s a real kid?  Does the art have the same message if it’s not really a kid?  What if the audience doesn’t know that it’s not really a kid?  (And if the audience doesn’t know, i.e. the audience thinks it’s still a kid, have we even eliminated the harm of child porn, e.g. drying up the market?)

5. Categorical approach to censorship

iv. What’s missing from these rationales?

1. Possible inciting effect: make people want to abuse kids?

a. This is rejected in Ashcroft
2. Concern about poisoning the mind 

a. Comes up somewhat in Dost
3. Concern about sexualizing children (BUT don’t we already do that, e.g., beauty pageants)

a. Seems to be a concern in Knox: we care about the viewpoint of the user 

v. Overbreadth: not substantially overbroad → arguably permissible materials that might fall under ban (e.g. Nat’l Geographic pictorials; medical textbooks) make up tiny fraction of materials

c. CONCURRENCE (O’CONNOR): value of the art is irrelevant to the analysis, so long as child is harmed → what difference does it make to the kid if there’s value in the art, if he’s been harmed?

i. Is O’Connor glossing over the possibility that the fact that the piece is of serious value might mitigate the harm (e.g. Sally Mann’s kids liked being seen as high art pieces)? 

d. CONCURRENCE (BRENNAN): value and harm have an inverse rltshp: when the depiction has serious social value, very unlikely that it harms child → but still too small a fraction of materials to satisfy overbreadth doctrine

i. Is Brennan correct?  Will the apparent value of art mask the harm it did to the child?  Changing nature of art: it might not seem like it will hurt the child now, but years later, what will the child think about a lasting image of him naked? 
II. Dost [1986] Factors for “Lascivious Exhibition of Genitals/Pubic Area” of Minors
a. Whether focal point of visual depiction is on child’s genitals/pubic area

b. Whether setting of the visual depiction is sexually suggestive, i.e. in a place or pose generally associated w/ sexual activity

c. Whether child is depicted in an unnatural pose, or in inappropriate attire, considering the age of the child

d. Whether child is fully or partially clothed, or nude

e. Whether visual depiction suggests sexual coyness or willingness to engage in sexual activity

f. Whether visual depiction is intended or designed to elicit a sexual response in the viewer

III. Knox [1994]

a. FACTS: defendant takes videotape of clothed girls and clearly sold to pedophiles

b. COURT: material can be child porn (i.e. lascivious) even if child is fully clothed → not even necessary that genitals are discernible 

i. Rationale: possibly departs from Ferber → harder to explain how this harms children in the production of the material: perhaps heavy emphasis on haunting harm/drying up the market

1. Connects to Adler: court is less focused on harm to the child, and more on the thoughts of the pedophile → banning these pictures not b/c they resulted in any actual harm (they might result in harm, but that’s not an element), but b/c some people may use them for sexual gratification, and we don’t like that
ii. Good?  Chilling effect leads us to err on side of caution

iii. Bad?  Changes the way we relate to children 

IV. Child Pornography and Serious Value

a. Courts don’t seem to care about whether there was value (e.g. O’Connor’s concurrence in Ferber)

b. But is there value in child nudity?  And is there even value in depicting a child’s sexuality?  Are we ignoring the reality of adolescence?  Or are we creating the reality?  (e.g. Larry Clarks Kids movie)

V. Two concerns about child porn bans going too far (Knox) → both go to thought control
a. Prospect of crime by itself does not justify laws suppressing protected speech

b. Speech shouldn’t be prohibited b/c it concerns subjects offending our sensibilities

VI. Ashcroft [2002; CB 622]

a. FACTS: federal statute bans virtual pornography

b. COURT: unconstitutional b/c overbroad → thought control
i. Statute prohibits speech even if it has serious value → court points out many works of art (e.g. Romeo & Juliet) that could be banned

ii. Statute doesn’t solely ban work that is the result of any child abuse

iii. Court rejects Congress’s rationales:

1. Pedophiles use porn to seduce children → many things (e.g. candy) could be used to seduce children, and you can’t ban speech from adults just to shield children from it

2. Whets appetites of pedophiles and encourages them to break law → mere tendency of speech to encourage unlawful acts is not sufficient reason for banning it; difference btw the unlawful acts and the thoughts that lead to those acts

3. Necessary to dry up market → virtual images could actually take over market and remove images that harm children

VII. Adler Article [CB 614]

a. SCOTUS has not defined limits of child porn → instead simply upholds statutes

b. We’ve moved beyond central rationale of Ferber (prevent harm to child) → statutes have become more focused on whether the material will appeal to pedophiles; also we’ve criminalized mere possession, as opposed to production/distribution

i. Problem: pedophiles like wide range of materials → in fact, otherwise innocent pictures may appeal to pedophiles exactly b/c of their innocence

ii. Example: Knox → bans non-nude photographs

iii. Hypo: someone takes a picture of kid playing on beach while hiding → kid never knows about it, it’s not produced through harm, and the guy keeps it in his own possession

c. There is a harm to art, b/c child nudity has been and is becoming an important part of art (e.g. Sally Mann) → court’s assumption that statutes are not overbroad b/c it can deal w/ these rare instances on case-by-case basis is based on faulty assumption

d. Thought crime: our fear isn’t just about harm to the child → we’re policing the thoughts of the pedophiles: (1) doesn’t matter if child was harmed; (2) doesn’t matter whether possession is feeding into market; (3) we look at how the material will be perceived by the pedophile 

i. Adler criticizes views of, e.g., MacKinnon that the picture is the thing it depicts

e. NOTE: court’s decision in Ashcroft to strike down virtual porn ban backs away from the cliff pointed out by Adler

Feminist Anti-Pornography Movement
I. Catherine Mackinnon
a. Theory: pornography itself subjugates women

i. Conflation of three harms:

1. Harm of the underlying act

2. Harm of the image/photograph

3. Harm of the effect of the image 

ii. Social construction: pornography creates and sustains the culture of subjugating women → fuses eroticization of male dominance w/ our social construction of male/female
1. NOTE: connection to pleasure → something about pleasure shapes our identities more than most other things

iii. Power of the image: the image is so powerful it has an almost talismanic effect → pornography doesn’t just represent sex, it IS sex; men have sex with the image

iv. Power of the image translates into the way men treat women in real life 

v. Social value: irrelevant → if it’s harmful, why care about value (compare: O’Connor, Ferber)

1. BUT Mackinnon doesn’t actually say value is irrelevant → value actually makes it MORE harmful, b/c it legitimizes the subjugation of women (Adler article, Art of Censorship)

2. Not so much about value being irrelevant, but criticizing the way we define value → reflects chauvinistic society

b. Criticisms

i. Mackinnon subordinates women herself b/c she dismisses any notion that women may consent to pornography → believes that any consent is actually the result of the subjugation

ii. No distinction btw types of pornography (i.e. pornography that clearly subjugates women, and pornography that may depict women in a position of power → feminist porn)

iii. Is pornography any worse than mainstream films?

1. Prof: Mackinnon has completely lost the war → pornification of society

c. Connections to other areas of law/theory
i. Obscenity law: pornography shouldn’t be analyzed under obscenity law 

1. Marketplace of ideas fails: (1) porn is an act, not a thought; (2) free speech of men (porn) silences free speech of women (feminism)

2. Act-thought divide: pornography is an act, not just a thought → porn may express a thought of subjugating women, but it is also the image itself that subjugates women

3. Social value irrelevant: whether or not the work has value, woman is still being subjugated → also, the value is likely to be determined according to male-constructed social standards

4. Public-private divide irrelevant: 1st Amdt. may protect materials held in private possession → but for women, both the public and private spheres are constructed to subjugate women
ii. Child porn: 

1. Same: criminalize images b/c of the underlying act

2. Different: Mackinnon wants to criminalize porn b/c of its effect → Ferber is concerned w/ harm to child during production, and Ashcroft rejects the effect rationale as policing people’s thoughts

a. Mackinnon’s likely response: there is no real thought mediating btw the image and what men do upon seeing the image → image controls men in the way they treat women

iii. Authenticity: power of the image
II. Andrea Fraser: pornography performance piece → found a man who would commission a work by having sex with her, videotaped, and then he got videotape

a. Feminist argument: 

i. Woman asserting herself

ii. Women using porn as empowerment

iii. Woman as subject, not object, of the work

b. Anti-feminist argument:

i. Plays into idea that women can be bought/sold

ii. The man owns the rights to the video and can do whatever he wants with it

iii. Really just exploiting her good looks and conventions of porn to make $

iv. Regardless of Fraser’s intent, video consumed as porn → risks reifying the very social structure she meant to critique (artist’s complicity in the act they are critiquing: see also Serra (tattooing prostitutes); Kids movie)
III. MacKinnon’s Failed Legacy

a. Hudnut [1985]
i. Statute: makes certain types of porn a civil rights violation → porn IS the graphic sexually explicit subordination of women that also includes one/more of various enumerated elements (e.g. exploitation, etc.)

ii. COURT: statute is unconstitutional as thought control
1. Accepts statute’s basic premise: depictions of subordination tend to perpetuate subordination/speech does affect our subconscious to an extent and shape our world → BUT this only illustrates the power of porn as speech: the resulting subordination still requires mental intermediation
2. Act-Thought Divide: Even though sexual responses often unthinking, many cultural stimuli provoke unconscious responses

3. Market Failure: 1st Amdt. doesn’t require that speech have an effective response in order to be protected

4. Low value/obscenity comparison: the fact that we fear the power of porn belies any argument that this is too low value to be speech

b. Pornification of society: casual society has become saturated w/ porn

c. Some victories for Mackinnon

i. Canada: served as basis of obscenity law

ii. Subtle influence over curatorial decision making
Hate Speech
I. Critical Race Theory (Matsuda)
a. Perceptions: your perceptions are heavily influenced by your own experiences

b. Outsider Jurisprudence: outsiders perceive law/hate speech in much different ways from insiders → Matsuda tries to construct a new form of hate speech jurisprudence from the outsider perspective

i. Insiders: look at hate speech as isolated incidents; law best deals w/ hate speech through 1st Amdt. marketplace of ideas (competing speech)

ii. Outsiders: hate speech is systemic problem; marketplace of ideas fails (hate speech by its very nature subordinates outsiders, rendering their competing speech toothless; gov’t supports hate speech)

c. Harms of Hate Speech:

i. Pain and psychological harm

ii. Social harm: mechanism of subordination 

d. Definition of Hate Speech:

i. Message of racial inferiority

ii. Directed against historically oppressed group

iii. Persecutorial, hateful, and degrading

e. What to do w/ hard cases (e.g. outsider hate speech; wordless speech)? → Two values to turn to:

i. Protect speech when it’s the “victim’s story”: outsider hate speech isn’t comparable to insider hate speech: (1) insiders aren’t as harmed b/c they’re already in a position of power; (2) outsider hate speech is a way of equalizing imbalance of power

ii. Look to victim group members to tell us whether the harm is real harm to real people: tries to protect something that may look like hate speech but actually isn’t

II. The Problem of Subversive Anti-Hate (And Anti-Porn/Gender Violence) Speech

a. Appropriation of hate speech: artists use hate speech to turn it on its head (e.g. Finley: uses porn)

i. Porn Appropriation: Mackinnon criticizes them (they’re just blind to the fact that they’ve been subordinated) → But what about artists who use porn for feminist purposes: (1) criticize our acceptance of sexual violence/subordination; (2) criticize ubiquity of porn?

b. Intent:

i. Matsuda: is the speaker part of the outsider group? → But can only outsiders make subversive anti-hate speech?  And can’t outsiders be self-haters?

ii. Indeterminancy of intent: artist might purposefully not give an intent; intent might be to just complicate things, unsettle us and lead us to question our assumptions (e.g. Serrano: refuses to explicitly explain what he means through his “heroic” KKK portraits)

c. Effect: 

i. What if victim members disagree about the effect?

ii. What if there are multiple effects (e.g. if speech both harms and subverts)?

d. Irrelevance of intent to effect: 

i. Who cares about racist intent, if the effect is subversion, and vice versa?

1. What if Jewish museum shows neo-Nazi work?  Can’t this subvert?

2. What about Finley’s porn video in gallery?  Lots of young boys ended up coming, just wanted to see porn.

e. Context: Does context matter?

i. Neo-Nazi art in Jewish museum might mean something different than Neo Nazi graffiti on a synagogue 

ii. What about art that freely circulates (e.g. Ali G, Dave Chappelle)?

What is Art?
I. Text vs. Art
a. What are the different values of images vs. text?  Different historical treatment of images vs. text?

b. Kaplan: a book can still be obscene → BUT still hesitates: text has a “preferred place in our hierarchy of values,” and the profound cx. btw text and ideas causes us to worry about text-censorship more than art-censorship

II. Expressive Conduct Cases: Two Steps
a. Is it expressive?
i. Spence: (1) Intent to convey particularized message; (2) whether, given the context, there was a great likelihood that message would be understood

ii. Hurley: narrow message not necessary → protects, e.g., Pollock

1. Was Pollock’s art actually the easiest artist to use to make the case for expanding expressive conduct?  Pollock is about pouring his soul onto canvas: looks to be very expressive

2. Harder art: conceptual PoMo art; indeterminancy of language/meaning

b. If it is expressive, can the gov’t restrict it? (O’Brien)

i. Within constitutional power of gov’t

ii. Furthers an important or substantial gov’t interest

iii. Gov’t interest is unrelated to suppression of free expression

1. Most important prong

2. Gov’t rarely loses: Texas v. Johnson is rare exception

a. Texas: SCOTUS finds that gov’t is discriminating against certain viewpoints of the flag

iv. Incidental restriction on speech no greater than needed to further interest

c. Expressive Conduct Example: Texas (flag burning)

i. Multiple meanings inherent in the flag: this is precisely what needs to be protected → opposite of particularized meaning

III. Adler Article: Art of Censorship
a. Hard to place art within typical reasoning for 1st Amdt. protection

i. Marketplace ideas: marketplace favors rational (esp. political) ideas → essence of art often is irrationality/multiplicity of meanings/etc.

ii. Iconoclasm: fear/awe of images (Mackinnon; golden calf; flag) → images bypass reason and inflame passion in a way that words do not

b. Adler: we should rethink 1st Amdt. law to embrace images → shouldn’t we protect the most powerful forms of speech (i.e. images)? 

IV. What Makes Photography Particularly Vulnerable to Censorship?

a. Photography as particularly powerful
i. Photos don’t just reflect reality, they ARE reality

1. Mackinnon: pornography 

ii. There is always a real person, event, etc. behind the photo

iii. Iconoclasm: danger of idols b/c they conflate representation and reality; we confuse the photo for the real thing

iv. At the same time, photos can lie w/o our realizing it, which make them even more powerful/manipulative (Sally Mann’s photo of kid who looked like she had been abused)

b. Photography as predatory: photos “capture” reality; you “shoot” a picture → feeling that photos intrude into people’s lives

c. Photography isn’t art

i. Photos represent reality → not an artistic expression

d. Question of complicity: Is the photographer complicit w/ what he’s photographing (child porn, war, etc.)?  Is the viewer complicit by viewing the photo?

i. Camera as shield: it protects you from reality

ii. Act of non-intervention: war-time photographer chooses photo over life

1. What are war-time photos used for?  Propaganda?  Who owns the image (maybe the solider?  Soldier’s family?)?  

2. Do war-time photos deaden us?

a. Jim Lewis: photos of extreme violence are like porn → shock overwhelms information every time
b. The more we see photos of violence, they less we feel each time we see it

e. Are photographs speech?

i. B/c of their close rltshp w/ reality, maybe look less like speech

1. Who is the author?  Photographer?  Camera?  Maybe it’s the subject himself.

ii. Hard to discern message of photos

1. Photos as lying: cropped photos; photo during Spanish Civil War

Government Funding of the Arts
I. Should gov’t fund the arts?

a. No:

i. Luxury for the rich

ii. Pushes art in a certain way

b. Yes:

i. Colelctive action problem: we won’t fund arts on our own

ii. Art serves particularly important role in public debate

II. Funding precedents

a. Rust: gov’t as speaker → gov’t can choose what not to say by not funding

b. Rosenberger: gov’t as patron → when trying to encourage diversity of views, gov’t cannot discriminate among them
III. Finley [1998; CB 633]

a. FACTS: NEA rejects Finley’s grant application, despite advisory panel’s recommendation for approval → Finley challenges statute as unconst. viewpoint discrimination: rejects any non-mainstream speech

i. STATUTE: requires NEA chairperson to ensure grants are given according to artistic excellence/merit taking into consideration general standards of decency and respect for diverse beliefs/values

ii. Statute passed as compromise to culture wars

b. COURT: statute is not facially unconstitutional
i. Hortatory: statute doesn’t require NEA to take/enforce any viewpoint → further, standards themselves are open to such varied interpretations that, on a facial challenge, not clear that it will result in viewpoint dx.
1. Why read statute this way?  Really hard 1st Amdt. question: easier question would be criminal sanctions (easier to say unconst.) → funding isn’t as clear

ii. Discretion/subjectivity unavoidable when deciding what art worth funding

iii. Gov’t as patron: has more leeway to dx. → different if it was acting as sovereign (regulating speech)

1. BUT even when funding, gov’t cannot aim at the suppression of “dangerous” ideas

iv. NOTE: might be different in an as applied challenge

c. DISSENT (SCALIA): court is gutting statute → perfectly clear that statute was indeed meant to discrimination against artists like Finley

d. Finley doesn’t fit well within precedents

i. Rosenberger: in Rosenberger, funding was available to all → here, NEA was already picking and choosing

ii. Rust: in Rust, clearer that artist was speaking for gov’t → here, it’s more like gov’t is a patron just trying to encourage diversity of views

Museums and Galleries: Self-Censorship
I. Themes

a. What is “censorship”?

i. Is removing a piece censorship?  Moving it to a different place?  Adding wall text?

b. What policies should govern what museums display?

i. What is the point of museums?  To entertain?  Comment?  Commemorate?  Just the facts? 
c. What do these incidents tell us about interpretation, meaning, and authorship?
i. Who is the author?  The artist?  The curator?

ii. What to do when something has multiple meanings?  Do you try to pick a side?  Can there ever be a neutral exhibit?

d. Should different policies apply to art vs. historical displays?

i. Is it more controversial to comment on history?  Are historical artifacts open to multiple meanings the same way as art?  What about when art and history cross over (e.g. Americna west exhibit)?

e. 1st Amdt. chilling effects made visible

i. Are museums self-censoring themselves for fear of offending others?

II. Examples of self-censorship

a. Mapplethorpe: Corcoran cancelled show b/c of political climate

b. Enola Gay

i. FACTS: Smithsonian exhibit commemorating bombing anniversary was going to put up text questioning the bombing → after protests, just showed the plane 

ii. TAKEAWAY: Smithsonian may say that it’s now just being neutral → BUT every curatorial choice (e.g. just putting plane in museum) has meaning

iii. Was this simply not the forum to criticize Enola Gay? → Are commemoration and comment incompatible?

c. Back of the Big House

i. FACTS: LoC puts up exhibit to explore slave life on plantations → black workers complained (confronted w/ images of slavery), and LoC took it down
ii. Intent vs. effect: When does speech harm?  Even though intent was good, still harmed

iii. Who is the show for?  [Employees?  Public?]  Who should museums consult re: displays?  Do museums have to worry about placating the public (infotainment)?
iv. Levinthal

v. FACTS: Levinthal took glossy photos of blackface memorabilia (compare: Serrano’s KKK portraits) → concerned museum cancelled show

vi. Authorship: Was the problem that he was a white photographer?  Does the identity of the author (e.g. his race) affect the message of the art?

d. Braun/Muybridge Exhibit

i. FACTS: museum curator saw a piece which she found offensive (like a peephole; degrading to women), so wanted it moved to separate part of gallery w/ wall text discussing its degradation towards women → piece was removed entirely instead

ii. Authorship: Who was the author?  The photographer?  The curator?  Was moving the piece/adding text doing violence to the piece?  Or is interpreting art within the province of the curator?

III. Piarowski [1985; 7th Cir.]
a. FACTS: community college includes in exhibit stained glass windows by employee that, while not obscene, offended some people (sex; race) → college ordered Piarowski to move windows to less visible spot, but he refused and exhibit was closed altogether

b. COURT: not a violation of 1st Amdt.

i. Three factors for why no violation:

1. Not political: art for art’s sake

2. Relocation: regulated, not suppressed 
3. Piarowski was administrator → he reflects back on college

ii. Why such a fact-specific holding? → court afraid to make waves

1. Don’t want to get involved in curatorial decisions

IV. Nelson v. Streeter [1994; 7th Cir.; CB 657]
a. FACTS: art school displayed student’s portrait mocking deceased black mayor → enraged, black councilmen come into school and seize portrait

b. COURT: councilmen were not immune → clearly violated 1st Amdt. rights

i. Not OK to come on to private property and remove painting

1. Might have been different if school was city-owned

ii. Rejects argument that alderman were preventing riots: painting didn’t incite riots → can’t seize it just b/c of reaction it might provoke (thought crime)

c. NOTE: iconoclasm: fear/awe of image (“arrested” the painting)
d. NOTE: political backlash → after controversy over subsequent art piece (invited you to step on flag), gov’t funding was slashed

V. Close [1970; 1st Cir.]

a. FACTS: employee at public university exhibited art in hallway that proved to be controversial → school removed it

b. COURT: no 1st Amdt. violation

i. No suggestion that Π trying to express political/social thought → minimal const. interest

ii. NOTE: like in Piarowski, not obscene 

Controversial Public Art
I. Serra’s Tilted Arc
a. FACTS: Serra commissioned to build public art outside gov’t building downtown → after criticism (incl. employees in building), gov’t decided first to move, then just take it down

b. COURT: not a 1st Amdt. violation to take the art down → focuses not on meaning of the art (gov’t didn’t make content-based decision), but the practicalities (e.g. obstruction of plaza)
i. Gov’t speech: 1st Amdt. concern not strong here b/c this was the gov’t speaking, not Serra → gov’t had discretion

1. Serra relinquished his speech rights in the art → if he wanted, he could have contracted to keep the art there

2. NOTE: possible that gov’t could still violate the 1st Amdt. even w/in its discretion over its own speech (maybe like Piarowski: suppression vs. regulation)

ii. Permissible regulation of speech: gov’t vindicated permissible interest by removing the sculpture

1. Keep plaza unobstructed (sculpture, a wall, was big barrier)

2. Public safety and graffiti
3. Lack of aesthetic appeal (COMPARE Close and Piarowski: in those cases court said the art was not communicating a political message → here, court doesn’t go quite that far, but does say that the multiplicity of meanings leads to such uncertainty over message that, w/o a greater showing by Serra, court can’t say that gov’t moved the piece b/c of its message)

iii. This was relocation of art, not destruction 

1. BUT: if the art was so site-specific, doesn’t this amount to destruction?

c. Affidavits: seem to focus more on meaning of the art, good and bad, and the threat of gov’t power

II. Critique of Serra
a. Should Serra have won?

i. Should have give people more time to get used to the art

ii. Cited reasons for removal seemed suspect: they had down a thorough evaluation of the wall before putting it up, incl. safety concerns

iii. Was there an implied K term that it should stay?

iv. Moral rights claim: beyond 1st Amdt., idea that you shouldn’t destroy his work of art → it’s an extension of himself, regardless of who owns it

b. Good that Serra lost?

i. If site-specificity controlled, would this mean that gov’t could never do anything at all with the site, for fear of changing the context?

ii. Elitism: why should we force the secretary to go out of her way just b/c of what some elite artist wants?

1. OR are we saying that secretaries aren’t smart enough to understand/appreciate concept behind the art, or that they’re not willing to forgo convenience in favor of the art?

c. Multiplicity of meanings: court took this to mean that there was no 1st Amdt. protection (b/c Serra couldn’t point a meaning that gov’t intended to suppress) → Is this based on an inaccurate theory of art?  Is the court forcing art to adopt a single meaning?  (Or maybe it just matters if the gov’t has adopted a meaning, not that that it was the only/right meaning → but won’t this make it easy for gov’t to suppress art by hiding behind the veil of multiplicity of meaning?)

i. Was gov’t really retaliating against Serra?  Tilted Arc could be interpreted as an aggressively political message criticizing the power of gov’t → would it have been a 1st Amdt. problem for gov’t to retaliate against this point of view?  (Dicta says maybe → but Summum?  Summum doesn’t really answer the question.

Monuments and Memorials
I. The Tutelary State (Levinson)
a. Fear of censorship doesn’t come from the state regulating speech → rather, comes from the overpowering nature of the gov’ts speech
b. What should states say?
i. Is our answer contingent on whether or not we agree with the substantive thing the state is saying?

c. Summum [SCOTUS, 2009]

i. FACTS: city put up 10 Commandments monument in park, but refused to put up competing religious group’s monument → 1st Amdt. violation?

ii. COURT: no 1st Amdt. violation → this was gov’t speech, so 1st Amdt. (public forum/strict scrutiny) doesn’t apply
1. Expressive conduct vs. public forum: by putting up memorials in park, gov’t wasn’t proving a public forum for expression, but was itself engaging in speech

a. History of memorials: gov’t has long used memorials as a form of speech

2. Multiplicity of meanings: Π tries to get city to formally embrace monument’s message (prob. trying to force an Establishment Clause issue by making gov’t adopt 10 Commandments message) → court says not necessary; moreover, based on faulty assumption that a monument is intended to have one meaning

a. NOTE: this is as post-modernist as the court has ever gotten

II. What is the meaning or message of a monument?
a. Summum: possible tension? → long historical use of monuments by gov’t, BUT multiplicity of meanings inherent in monuments/art

b. Vietnam Memorial

i. Did the addition of a more representational sculpture near the wall change the meaning of the monument?

ii. Who are monuments for?  For the veterans (so OK to make addition since they wanted it)?

iii. Diminishing sacred space: there are limitations on how many monuments we can have 

III. What policies should govern decisions on what gov’t “says”?

a. Levinson: hard to draw any general/neutral principles, b/c much of this depends on whether we agree w/ the message 

b. Liberty Memorial: Should we destroy it?  Will this ignore our history?  Or will it be a repudiation of our racist history?  Should we add more text to it?  Move it to another location?  To a museum?  Will this change its meaning?

c. 9/11 Memorial: Controversy over museum that brought up larger themes of liberty → are learning and commemoration incompatible/

d. NOTE: Similarities to questions of who owns art (e.g. looted art) → Who owns the memorials?  And who owns the thing/place/event that the memorial is commemorating?  
Moral Rights
I. Basic assumption: “art” is a special category that merits special protections

a. Pecuniary interest: arts as a franchise for artist (protect the brand)

b. Public interest: shared vocabulary; common reference points

c. Hansmann and Santilli:

i. Requires substantial skill/effort

ii. Artists have peculiarly strong attachment to their work

1. Prof.: we talk about “paternity” → but who would give away their child?

iii. Functional aspect of art not important, so modifications aren’t essential (unlike crafts)

iv. Author’s name is important to value of the product

II. Four traditional moral rights
a. Integrity: prevent alteration to work

i. Artist’s interests: child; spiritual connection

ii. Public interest: cultural preservation; seeing art as artist intended

b. Attribution/Paternity: 

i. Affirmative: insist work be displayed/distributed only w/ name attached

ii. Negative: insist that name not be associated w/ works that are not yours

c. Disclosure: refuse to expose work to public until it’s complete

d. Retraction: in exchange for payment, artist can withdraw work even after it has left his hands

III. Connection to authenticity

a. Merryman: thrust behind moral rights is that there’s a public interest in preserving art as it was originally intended → we yearn for this authenticity, for the “true” version of art

b. BUT isn’t there a value in the destruction of art?

IV. Moral Rights in the United States

a. Pre-moral rights

i. Dali [1967; CB 302]

1. FACTS: Dali orally agrees to provide painting for fundraiser, but then reneges 

2. COURT: treats this as a standard K case: there was a K, and Dali breached

a. In France, this would have fallen under disclosure: Dali couldn’t be forced to expose his work of art (e.g. Whistler)

ii. Vargas [1947; CB 306]

1. FACTS: magazine continues to use photos it had bought from Vargas (after K ended), but w/o attributing them to  him

2. COURT: treats this as a standard K case: Vargas contracted to sell these photos, so he now had no interest in them

a. Under moral rights, this would fall under attribution → court specifically says that all moral rights stuff is foreign

iii. Berne Convention on Copyright: U.S. refused to sign (until 1988) b/c it required some moral rights protections

iv. Why did U.S. resist moral rights law?

1. Importance we place on the right of K

2. Notions of property: why shouldn’t I be able to completely control something I bought?

b. Adoption of moral rights

i. Major U.S. moral rights

1. Integrity

2. Attribution

ii. CA model

1. Focus: integrity and public interest in preserving art

2. Applies only to “fine art” of “recognized quality”
a. Means courts have to get involved in judging art

3. Applies regardless of whether art is publicly displayed or held privately

a. Why make a distinction: to the extent you only care about artist’s reputation, it’s fine what you do to private art b/c no one will ever know

b. BUT since CA also cares about public interest, it still sees a harm in modifying private art

4. Destruction is forbidden (but artist may destroy own work)

a. Destruction, just like modification, is not in public interest

b. Why can artist destroy? Reflects idea of withdrawal: you can take back your art

iii. MA model

1. Follows CA model, but broader definition of “fine art” (e.g. includes crafts)

2. Moakley [CB 323]: act does not apply retroactively to work transferred by artist

a. Good policy?  Rights not bargained for in the K

iv. NY Model

1. Focus: attribution/paternity

a. Prevents non-consensual display/publish fine art or reproduction thereof if in an altered/defaced/mutilated/modified form if the work is displayed/published/reproduced: (1) as being the work of the artist; or (2) under circumstances where it would reasonably be regarded as the arist’s; and damage to reputation is likely to result

2. Integrity protected to extent that it is likely to harm reputation

3. Applies both to originals and reproductions

a. To extent you care about artist’s reputation, changing a reproduction that is attributed to original artist is just as damaging as changing the original

4. No requirement of recognized stature of the art

5. Applies only to public displays

6. Living artists only

7. Permits destruction: we only care about artist’s reputation → if art is destroyed, there aren’t the same reputational concerns as modifying art (at least not re: attribution…maybe there’s still a reputational harm if people know about the destruction and it says something about the worth of the art)
8. Wojnarowicz [1990]

a. FACTS: Δ published pamphlet criticizing gov’t funding of art they didn’t like; to illustrate their concerns, they reproduced portions of Wojnarowicz’s paintings
b. COURT: this violated Wojnarowicz’s right of attribution

i. Modification: by only using fragments of the paintings, pamphlet changed the work

1. Takes fragment out of context

2. But couldn’t this just be Δ saying, “This is what stands out to me from his work”

ii. Attribution (labeling): problem perhaps wasn’t the modification, but the fact that Δ didn’t make clear that it was a modification → you couldn’t tell from the pamphlet that this was only a fragment

1. Would including a waiver really make a difference?  Is this a really trivial matter that shouldn’t merit suppressing his speech in the first place?

c. NOTE: this was alteration of a reproduction → unique to NY that this would be covered

d. Balancing of rights: by recognizing Π’s attribution rights, court infringes on Δ’s right of free speech

i. Isn’t there a value in quoting people?  We paraphrase politicians all the time

ii. When quoting others, we usually assume there is a larger context → maybe there is no such assumption w/ art?  We think that what we see is all of it?  So this would mean attribution is more necessary

iii. Fear that requiring complete disclosure will dampen speech

v. VARA: passed in 1990

1. Focus: integrity and attribution → focus on extent to which modification/attribution would hurt reputation of artist

2. Two components: 

a. Right of Attribution: (1) “prevent use of name as the author of any work of visual art which he did not create”; (2) prevent use of name as author of work of visual art in the event of modification which would be prejudicial to honor or reputation”

b. Right of Integrity: (1) “prevent any intentional modification of work which would be prejudicial to honor or reputation”; (2) prevent intentional or grossly negligent destruction of work of recognized stature
i. Modification does not include: modification resulting from passage of time, inherent nature of materials, conservation, or public presentation (incl. lighting, placement of work), unless caused by gross negligence 

3. Protects works of “visual art”

a. Not all photos: tries to limit protection only to artists, not amateur photographers

b. Protects only originals, not reproductions

4. Artist can waive rights (unlike France)

5. Rights cannot be transferred: personal to artist

6. Duration of rights: to the extent that it’s a preservation statute, it’s really only preserving art created after 1991

7. Helmsley-Spear [CB 331]
a. FACTS: hotel removes sculptures that were commissioned by former tenant

b. COURT: not covered by VARA b/c it was work for hire
i. Right of integrity: artists claimed a right of integrity, requiring building to keep art in lobby

1. Note lack of privity: artists sought to enforce their rights against successor tenant, who never wanted the art in the first place

ii. What is art?  Court had to determine whether this was a work of visual art → Under VARA, use common sense and generally accepted standards of artistic community

iii. Policy: if you allow artists to assert moral right, might disincentivize people from commissioning art in their buildings (note Serra: fear of discouraging gov’t from commissioning any art → maybe safe/mediocre public art is better than no art at all)

1. Under Reid/work-for-hire doctrine, this case could have gone either way → suggests that it was really decided on policy concerns

V. Adler: Against Moral Rights
a. Value of freeing art from artist: Moral rights based on false assumption that, by granting rights to individual artist, he will act in society’s best interests as well → BUT the public interest and the artist’s interests often diverge
i. Public interest in preserving art artist wants to destroy

ii. Public interest in destroying art artist wants to preserve

iii. Multiplicity of authorship:

1. Examples: curator as artist; subsequent artists (artists having a conversation through use/modification of art); photography (camera as artist? printer?)

2. Complicates moral rights: who does right vest in?

b. Value of destroying and modifying art

i. Political value: Liberty Memorial in N. Orleans

ii. Rauschenberg: Erased de Kooning: took a drawing by de Kooning and erased it until only a ghost was left behind

1. Possible meanings: futility of art; there’s nothing new to say; erase the past to get out of the shadow of past greats

iii. Chapman brothers: Insult to Injury: bought extremely rare printing of de Goya’s war series and replaced heads of soldiers w/ puppies/clowns

1. Possible meanings: recreates horror/absurdity of war; critiques art’s power to say anything (takes a supposed masterpiece of critiquing war, and openly mocks it)

iv. Can’t we get this value through modification of reproductions?

1. Best of both worlds?

2. Value in using the original:

a. If the destruction is supposed to be a critique on the original art, or on art itself, then forcing it to use a reproduction undermines the message → says, “Fine, you can criticize the value of the original, but actually we really value the original, so implicitly we reject your message.”

b. Authenticity/Aura: there’s something really special about the original

i. Benjamin: Art in the Age of Mechanical Reproduction: w/ reproduction so prevalent now, has the original lost its aura?  (Mona Lisa: reproduced so many times, we can’t even really see it anymore)

ii. Maybe there is something still important about the original: Ritual of going to see the Mona Lisa; reproductions serve as advertisements for the real thing; don’t replace the aura, but extend it into our homes; having so many reproductions makes the one true original that much more special

3. NOTE: in NY this is moot, b/c reproductions protected

c. PoMo has destroyed “art” as a special category → so we shouldn’t single it out for special protection

i. “Art” has come to be about its own metaphysical destruction: Duchamp (readymades; urinal); Warhol (art = commerce; artist as a factory); trash art

ii. Sadness?  About our generation of artists saying there is nothing new to say → OR that we’re on the precipice of something new?

Copyright Law
I. Purpose of Copyright Law

a. Monopoly encourages creation: give artists monopoly over their works so they know they’ll benefit from their art

b. Fair use: make sure that we don’t grant monopolies that stifle creativity: we want (1) competition; (2) improved goods; (3) art that focuses on copying

II. Thematic cross-over w/ Moral Rights
a. Balancing private and public interest

b. Expressive value in copying

c. Discontinuities:

i. Moral rights focuses on art

ii. Copyright extends beyond art

III. Overview of Copyright Law

a. Constitutionally mandated right (Art. I, Clause 8, Sec. 8)

b. Subject matter of copyright:

i. Original works of authorship fixed in any tangible medium of expression

ii. Originality requirement: 

1. Not copied

2. Some creative spark

iii. Two problems for art and originality:

1. Tradition of artists borrowing from, looking at, taking inspiration from, and alluding to one another is an essential part of art history

2. PoMo and copying as expression
IV. Originality Requirement
a. Bleistein [CB 171]

i. FACTS: circus advertisements → copyrightable?

ii. COURT: yes: just b/c they’re advertisements doesn’t mean they’re not art

1. Why wouldn’t we protect them? → feeling that, as advertisements, they’re not worthy of protection (class conflict)

a. Court doesn’t want to get into judging art
2. What’s so special that needs protection?

a. Personality: the art is a personal/unique reaction to something → there’s something personal about the art

i. Would this hold up in PoMo?

b. Free to copy the original (e.g. could take a photo of the same thing) → just can’t copy the copy

b. Burrow-Giles [CB 168]

i. FACTS: photograph of Oscar Wilde → copyrightable?

ii. COURT: yes: a lot of work/creativity went into photograph (posing, lighting, costume, etc.)

1. “Ordinary” vs. arranged photos: suggests that “ordinary” photos aren’t original enough to be copyrighted
a. Echoed in VARA: don’t extend protections to amateur photographs

b. What about a photographer who captures a candid moment?  What if the photographer was just at the right place at the right time?
2. Reflects distrust of photography as art:

a. Too close to reality to be art

b. Too easy to make to be art

c. Murky authorship: Photographer?  Machine?  Printer?  Is there a stamp of personality in a photograph?

d. Aren’t all photographs copies?

iii. Bridgeman
1. FACTS: color transparencies of works of art → copyrightable?

2. COURT: no: these are just slavish copies
a. What’s the difference btw these and other photographs?  Aren’t many photographers trying to capture reality as closely as possible?

b. Work: wasn’t the photographer doing a lot of work?
c. Personality: isn’t there personality every time you choose to photograph something?

d. Policy concerns: if we let them copyright copies of public domain art, then we’ll allow them to control the public domain itself
3. Re-photographing as art: After Walker Evans
4. Shockwaves for museums: they make substantial revenue off of licensing (and they can’t copyright the public domain originals) → they still assert copyrights in the images or demand licensing fees, and people still ask for permission

a. Compare: disconnect btw law and the art world → court’s determination that Calder mobile wasn’t a fake didn’t change the fact that the art world trusts the word of the expert, who says it was a fake
iv. Satava [CB 173]

1. FACTS: life-like sculptures of jellyfish in jars → copyrightable?

2. COURT: no: the depiction of the jellyfish and decision to put in a glass was all too common to the medium to be original

a. The sculpture is just too close to reality → if we give him a copyright, it will let him control this whole genre of art

i. This looks too much like an idea rather than an expression
b. Question: Is this really a genre of art?  

V. Useful Article Doctrine

a. Tries to draw a line between art and industrial design

b. Esquire [CB 177]

i. FACTS: outdoor lighting fixture → copyrightable?

ii. COURT: no: overall design of a utilitarian object isn’t copyrightable

1. Court can’t separate the art from the function
2. Why not protect utilitarian aspects?

a. Fear of locking up something that’s useful: we want everyone to be able to use it

b. Competition: we want others to be able to improve on the design

c. Mazer [CB 179]

i. FACTS: statue used as lamp base → copyrightable?

ii. COURT: yes: we can separate the statue from the utilitarian lamp
d. Kieselstein-Cord 

i. FACTS: belt buckle → copyrightable?

ii. COURT: yes: the design and the buckle are conceptually separable
1. Multi-use: buckles can also be used as necklaces

2. Policy: we want to encourage people to come up with really sleek designs integrating art into function

iii. DISSENT: 

1. Notes the policy concern, but wants to stick to Mazer’s clearer rule of physical separation

2. Class concerns: these buckles are really expensive → don’t we want to encourage others to copy them so cheaper versions are available?

3. Alternative to copyright: artist could sue if someone is trying to pass a copy on as his own 

VI. Suing for Copyright Infringement

a. Copyright is a strict liability offense

b. Elements of the Offense: Steinberg [CB 213]

i. FACTS: Δ makes movie poster that looks a lot like New Yorker cover

ii. Elements:

1. Copyrighted original

a. This was copyrighted

2. Copying: either direct or circumstantial evidence of access to the copyrighted original

a. Famous New Yorker cover: no question of access

3. Substantial similarity

a. Definition: whether average lay person would recognize the copy as having been appropriated from the original
i. Rejects harder to meet ordinary observer test: where ordinary observer, unless he set out to detect disparities, would be disposed to overlook them and regard the aesthetic appeal as the same

b. These are substantially similar: perspective; buildings look alike (esp. relevant b/c buildings in original were fictional, so it’s not like the copy was copying from actual buildings)

VII. Fair Use

a. Fair Use Test:

i. Purpose and character of the use, including whether it is for commercial use or for nonprofit educational purposes

ii. Nature of the copyrighted work

1. Creative work: less room for fair use (looks too much like second use is just copying another creative expression)

2. Fact: more room for fair use

iii. Amount and substantiality of the portion used in relation to the copyrighted work as a whole

iv. Effect of the use upon the potential market for, or value of, the copyrighted work
b. Rogers v. Koons [CB 219]
i. FACTS: Rogers takes photo of couple and their dogs, and Koons uses photo to make sculpture (gave photo to artisans to make the sculpture, instructions to make it as close as possible, blue dogs, flowers in hair)

ii. COURT: copyright infringement
1. Substantial similarity

a. Direct copying: Koons ordered the artisans to make the sculpture as close to photo as possible

b. Some elements may have been different (flowers in hair; blue dogs) but they were insufficient to overcome the similarities 
c. Summary judgment: court said no reasonable juror could find differently on substantial similarity → Is that true?  Was a judge in the best position to judge the art?
2. Fair use: 

a. Purpose and character

i. Bad faith: Koons acted in bad faith (tore off copyright from picture)

ii. Commercial use: presumption of bad faith when for commercial use

1. NOTE: this changed w/ Campbell: got rid of presumption

iii. Parody/satire: not a parody b/c photo wasn’t object of parody
1. Court: Koons should have used a photo that was publicly known, or acknowledged where this photo came from → public needs to know that his sculpture is parody of something

iv. Why did Koons need to copy this photo?

1. Comment on banality of popular culture → also, Koons’s own banality: all he can do is copy banal art 

2. Authenticity: message wouldn’t be the same if he didn’t use a real photo

3. Not acknowledging where photo came from may have been part of the message: it could have come from anywhere; the author is irrelevant b/c it’s so banal

b. Effect of use on market value of original

i. Two kinds of harm: (1) harm to market for original; (2) harm to market for derivatives

1. Harm to derivatives: reduces market for sculptures like Koons; sale of notecards

ii. Must strike a balance btw benefit gained by copyright owner (when found to be not fair use) and benefit gained to public (when found to be fair use)

c. Campbell [SCOTUS → big case]
i. FACTS: Δ wrote rap song based off of Pretty Woman

ii. COURT: this is fair use
1. Purpose/Character: did this transform original?
a. Add something new: further purpose; different character; new expression, meaning, or message
b. Parody vs. satire:

i. Parody: comments on original → if not, then looks like Δ was just using original to get attention or avoiding having to come up w/ something fresh
1. HERE: this was parody

ii. Satire: doesn’t comment on original/stands on its own two feet → requires justification for act of borrowing

c. Commercial nature: gets rid of presumption that commercial use is unfair → such a presumption would gut fair use

2. Extent of copying: parodists need to copy original’s most distinctive features, otherwise parody won’t work → and Δ went on to make their own changes

3. Effect on market

a. Suppressing vs. usurping market:

i. Suppressing: parody makes you not like original → OK to do

1. This is what good parody often does

ii. Usurping: parody supersedes object; basically replaces it in the market → not OK

b. Derivatives: law doesn’t recognize any harm to derivative market for parodies (i.e. whether this usurped market for other parodies of original) → what copyright owner would license to a parodist?
d. Blanch v. Koons
i. FACTS:  Koons uses legs from fashion photo in collage

ii. COURT: this is fair use

1. Purpose/character: transformative → transforming vs. superseding original
a. Campbell changes the game after Rogers
b. Transformative: Koons used the photo as raw material to create something w/ entirely new purpose and meaning (erotic/sexual fashion photo vs. viewer thinks deeply about personal experience w/ fashion, etc.)

i. Court doesn’t seem to care so much about physical change
c. Commercial use: presumption doesn’t mean much when work is transformative → the more transformative, the less commercial use matters
d. Satire: not a parody, but satire → Koons justifies using this photo to make a satire

i. Ubiquity of photo: fashion photo is so common; society saturated w/ commercial sex → important to use a real, as opposed to manufactured, photo, otherwise message will be undermined 

ii. Authenticity/veracity: ensures viewer will understand what he’s referring to 

2. Effect on market: Blanch never published/licensed anything → should it matter that she never tapped derivative market?
e. Leibovitz [CB 240]

i. FACTS: Naked Gun movie poster of pregnant woman posed exactly like Demi Moore in Leibovitz’s photo, except w/ Leslie Nielsen’s head

ii. COURT: fair use

1. Transformative: court says it plainly adds something new and is transformative → but closer question is whether it “comments”

2. Parody: mocks pretentiousness of Leibovitz, or the beauty of pregnant women
a. Being different from original does not mean it “comments”

b. Commercial use: court says it matters a little that the use was commercial (ad for movie) → but gives some weight to argument that ad can be seen as extension of movie
iii. Why was it important for Δ to be “comment,” not just “transform”?

1. Parodies generally much stronger transformations

2. Parody helps you immensely w/ other factors
a. Commercial use: when work is transformative (as parodies are), commercial use matters a lot less

b. Nature of copyrighted work: doesn’t help much w/ parody cases, b/c parodies almost always comment on publicly known, expressive works

c. Degree of use: court recognizes that parodies often need to copy a substantial amount of the original

d. Effect on market: (1) parodies much more likely to suppress than usurp; (2) court doesn’t recognize a market for parodic derivatives
f. Mattel
i. FACTS: Π takes photos of Barbie in different situations (e.g. in a blender)

ii. COURT: fair use

1. Parody: places Barbie in different context that comments on Barbie’s influence on gender roles

a. Court notes the importance of using Barbie, as opposed to other ways to make statement: b/c of its status in society, Barbie is a particularly potent way of commenting

g. Fair Use and PoMo

i. Copying: a big part of all art, esp. PoMo, is copying (e.g. Koons, Sheri Levine) → how can copyright deal with this?

ii. Has fair use evolved enough to deal w/ copying as art?

1. Koons: loses in Rogers, but wins in Blanch → after Campbell, courts have started to accept the idea of conceptual transformation

2. BUT how far are they willing to go?  Will they still require some element of physical transformation?  How will they deal with something like After Walker Evans?  (Sherri Levine would probably lose.)

iii. What is the problem w/ requiring copiers to acknowledge the work, or get permission?

1. Permission might be denied

2. Acknowledging source might defeat the purpose of the art: Rogers → maybe part of the critique on art like Rogers is that it is so commonplace and banal, it’s not really art → so acknowledging its source might defeat the purpose of the Koons

iv. What about when the second use isn’t really a comment on the original? (E.g. Steinberg) Are we locking up images that have become points of reference in our world, not letting other artists refer to them unless “commenting”?

h. Fairey v. AP
i. Transformative

1. AP is in a tight spot: does it really want to argue that Fairey wasn’t transformative, when Fairey was so clearly about propaganda → if Fairey relies on change of meaning (post-Campbell), does AP want to take the position that they had the same meaning (i.e. propaganda)?

ii. Powerful argument in favor of Fairey: political speech → goes to the core of 1st Amdt. protection

iii. Nature of copyrighted work:

1. AP: stresses thought/skill behind photo

2. Fairey: this was just a snapshot

a. Was this news reporting (closer to fair use)? Or was there some stamp of personality?

b. Note: even the photographer didn’t recognize the photo as his own

iv. Bad faith: Fairey enforces his own copyrights

Right of Publicity
I. Basics of Right of Publicity

a. State law of recent origin

b. Related to right of privacy 

c. Right to control commercial use of your identity
d. Tension with 1st Amdt.: by controlling use of your identity you may also be controlling someone else’s speech → two tests for determining when 1st Amdt. protects material:
i. Art is speech: if something is art, then it’s speech, and can’t be banned

ii. Transformation test: if user is transforming the celebrity’s image, as opposed to simply appropriating fame, then it’s protected

e. Two recurring inquiries: (1) distinction btw art and commerce (commerce usually not protected from the right); and (2) status of art as speech

II. Recurring Questions

a. Is it important or necessary as a matter of policy to give these incentives to celebrities?

b. Is it good policy in terms of rich free speech tradition?

c. How do various tests resolve these questions?

III. Art is Speech Test: Simeonov [CB 377]
a. FACTS: Simeonov sues Tiegs (famous model) for breaking plaster cast he made of her → Tiegs argues that Simeonov had no right to sell the cast in the first place under NY law (bans non-consensual use of likeness for advertising/trade)

b. COURT: no right of publicity violation

i. Art is speech: works of art express ideas just as literature, etc.

ii. Economic use: just b/c Simeonov planned to sell a limited edition of casts doesn’t mean that this wasn’t art → important point is the content
IV. Transformation Test (Transformation Required): Saderup [CB 381]
a. FACTS: Δ sells bags w/ realistic charcoal drawing of 3 Stooges

b. COURT: right of publicity violation

i. What does right of publicity protect?

1. Prevents misappropriation of economic value generated by celebrity’s fame
a. Is the celebrity’s image their brand?

b. Is merchandising their likeness an essential part of vocation, or just a subsidiary benefit?

2. Doesn’t let celebrity censor disagreeable portrayals/parodies

a. Warhol: silkscreen of Marilyn Monroe was ironic social comment on dehumanization of celebrity itself

ii. Transformation: court imports fair use factor → this wasn’t transformative: transformative works are: (1) especially worthy of 1st Amdt. protection; and (2) less likely to interfere w/ economic interest protected by publicity right
1. Reverential: Does this mean that we can only do parodies of celebrities?  Do we lose something important by not protecting reverential art of important cultural touchstones?

a. ETW: notes that celebrities like Tiger Woods have come to symbolize certain ideas/values and are thus valuable means of expression

2. Slavish copy: although it took great skill to make such an accurate depiction, this isn’t the type of skill protected under 1st Amdt.

a. Echoes distrust of photography as “art”?

3. Does the value of challenged work derive from: (1) the celebrity; or (2) the challenged work itself?

a. Court: here the value isn’t from the work, but from the celebrity of the 3 Stooges → misappropriating that value

b. Does this only protect famous artists (e.g. Warhol)?

V. Hoepker [CB 386]

a. FACTS: Kruger used Π’s photo in a collage which was shown by Whitney and put in “billboard art” and merchandized via museum gift shop

b. COURT: no right of publicity violation

i. NY Statute: prevents non-consensual use of someone’s likeness for “advertising or trade”

ii. Sole question for court: was the use of Π’s photo for advertising/trade?

1. Kruger collage itself is speech: under either Simeonov or Saderup this is an artistic expression that itself is protected against privacy rights → display in museum was also OK

2. Brochures/Newsletters: may have been for advertising (promote the Kruge exhibition and get people to come) → BUT falls under “ancillary use” exception: were ancillary to protected 1st Amdt. use of Π’s photo, and proved worth/illustrated content of Kruger exhibit
3. Gift shop: selling art doesn’t necessarily take it out of 1st Amdt. protection → the museum is selling art: Π’s image is being used here exactly the same way as in the collage itself

a. Elitist, or Populist: is court protecting art reproduced in more affordable forms → or is court only protecting elite “artists” who display in galleries (compare Saderup: why weren’t those bags protected? Court here doesn’t rely on transformation, so that fails as a point of distinction)?
b. NOTE: court’s need to distinguish art from commerce doesn’t make sense in PoMo → PoMo breaks down the line btw art and commerce (e.g. Warhol, Damien Hirst’s crystal skull)
Authenticity
I. Three Sets of Questions

a. What is authentic?  What are the standards?

b. Should law defer to the art world?  What is the effect of law not deferring to the art world?

c. Why do we care if something is authentic or not?  What if something is a perfect copy?

II. Three Methods of Authentication

a. Connoisseurship: expert opinion
i. Considered most important

ii. Extremely subjective (e.g. Pollock’s)

b. Provenance: trace the work from artist to current possessor

c. Scientific Evidence

III. Who Determines Authenticity?

a. Clash btw law and art world

b. Bauman
i. FACTS: was the piece a damaged Calder mobile, or an “exact” copy?

ii. COURT: evidence pointed to it being original, not a copy

1. Provenance: impeccable provenance, and court thought it very unlikely that genuine documents would be attached to a fake

2. Connoisseurship: Perls (leading Calder expert) said it was a fake → court noted importance of his opinion, but ultimately rejected it: (1) ignored the fact that mobile was signed; (2) examined it quickly; (3) questioned method of comparing 3-D mobile to 2-D pictures (other expert looked at actual mobile)

iii. Whose opinion matters more: court, or Perls?

1. Expert trumps: even though court said it wasn’t a fake, the art world puts its faith completely in Perls and piece is unsalable

2. If court’s opinion won’t matter, should it defer to Perls?

a. This isn’t art market, but court of law

b. Court’s decision might incentivize art world to adopt authentication boards w/ indemnification for ultimately incorrect decisions → might regularize process 

i. BUT consider criticism over secrecy by Warhol authentication board

c. Do we care more if it looks like someone is trying to control the art market?  Perls might not be trying to control → but Warhol authentication board appears to be protecting its own assets
c. Herstand
i. FACTS: Balthus disclaims authenticity of one of his alleged works 

ii. COURT: despite Balthus, finds trialable issue of fact as to authenticity

1. Artist isn’t necc. last word: other evidence pointed to authenticity

a. Strong provenance

b. Possible that Balthus was just trying to punish his ex-lover

2.  Rejects notion that artist would never disclaim his own work
iii. Analogize to moral rights: does Balthus have a right to say this isn’t his (right of attribution)?

IV. Why Does Art World Value Originals Over Perfect Forgeries?

a. Aura (Benjamin; looted art)

b. Personal/spiritual connection to artist

c. Rarity of original

d. Become part of the provenance of a great work of art

e. Art market itself: (1) prestige; (2) investment value

i. Art market itself working as an artist?

f. Why do people still want the originals of conceptual/PoMo art?

i. Aura, etc?  But what about something like Duchamp, or Warhol, who attacked the very idea of authorship?

ii. Maybe consumers are becoming the artists: the concept depends on the fact that people will still consume this as art (Warhol: used the art market as his art; art = money) → by buying the originals for large sums of money, we’re carrying out the concept

V. How is Authenticating (and Authorship) Ironic?

a. Rembrandt:  incredibly difficult to authenticate b/c his students imitated him → what’s the difference btw a Rembrandt and a perfect School of Rembrandt?

b. Warhol: (1) saw himself as a factory; (2) lots of the art made by assistants; (3) signed a work of art saying “This is not by me – Andy Warhol)” → was he making the piece his own just by signing?

c. Copying: blurs the line btw authors

d. Institutional artists:

i. Curators

ii. Lawyers

iii. Art market

e. Koons: (1) copier; (2) used artisans to make art

f. Photographs: is authenticating a photograph impossible?
i. Who is author?  Photographer?  Camera?  Printer?

ii. Seydou Keita: others took the negatives and radically changed the work → Who is the author?

VI. Appraisals and Expert Liability

a. Kirby
i. FACTS: Δ expert initially refused to publish Π’s painting in catalogue rasionne b/c he thought it wasn’t genuine, so Christies withdrew it from auction → after Christies gave Δ documentation of provenance, changed opinion that it was genuine but damaged → Christies put it back on auction w/o reference to Δ’s assessment of condition, but painting did not sell

ii. COURT: dismisses Π’s action for product disparagement → Π couldn’t prove extent of special damages, or that any losses were caused by Δ

1. Π alleged a whispering campaign → no evidence to establish

iii. Importance of expert opinions: Christies would not auction the piece unless it was published in the catalogue raisonne 

iv. Whispering campaigns: definitely happen in art world → appraisers often try to contract around this to try to protect themselves
b. Struna v. Wolf
i. FACTS: Π says that Δ (museum) negligently appraised his sculpture as a genuine work of art, and that in reliance on that appraisal he bought it in hopes of re-sale

ii. COURT: Π could not sustain a claim for negligent misrepresentation

1. Π never made it clear that he didn’t already own the sculpture, so Δ had no way of knowing that Π would buy the sculpture (and put himself at risk of loss) based on its appraisal

2. No duty of care: Π was acting at arm’s length; no special rltshp


