I. Introduction and fundamentals

A. Context and development of the WTO

1. Key documents
a) WTO Agreement
(1) GATT 1947
(2) Annex 1A: GATT 1994
(a) Agriculture
(b) Sanitary and Phytosanitary measures
(c) Textiles and clothing
(d) Technical barriers to trade
(e) TRIMS
(f) Anti-dumping
(g) Customs valuation
(h) Preshipment inspection
(i) Rules of origin
(j) Import licensing
(k) Subsidies and countervailing measures
(l) Safeguards
(3) Annex 1B: GATS (services)
(4) Annex 1C: TRIPS (IP)
(5) Annex 2: DSU
(6) Annex 3: Trade policy review mechanism
(7) Annex 4: Plurilateral trade agreements
b) The WTO in briefs
B. The Legal Structure of the WTO/GATT System
1. Principle goal of GATT – to establish limitations on tariffs and to control the use of certain non-tariff barriers to trade
a) Liberalize trade
b) Channel all border protection against imports into tariffs and provide for agreements on tariff reduction with a number of exceptions
c) Non intended to be an international org, but the death of the ITO left nothing else
d) But no customary right to market access
2. Applied through the Protocol of Provisional Application
a) GATT Art XXXI allowed a country to withdrawal from GATT after 6 mos notice, the PPA shortened to 60 days
b) “Existing legislation clause” ( grandfather rights , allowed for broader accession
c) Ended practice in WTO Charter
(1) “Each member shall ensure the conformity of its laws, regulations, and administrative procedures with its obligations as provided in the annexed agreements” (Art XVI:4, Charter)
3. Governing structure
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4. Jackson, Testimony before the Senate Financing Committee, 1994
a) Notes improvements
b) Not self-executing; US must implement obligations
5. Decision-making: Art IX 
a) Ordinary decisions: simple majority, one member one vote
b) Interpretations: MC and GC
c) Waivers: MC under consensus or ¾ entire membership
6. Amendments: Art X
a) MC consensus or 2/3 vote entire membership
(1) Generally 2/3 vote
(2) If non-affecting, into force for all
(3) If affecting, only for those who accept unless ¾ vote w/ freedom to withdrawal or remain a member with MC permission
7. Trade negotiating rounds (8)
a) Tokyo – 9 special agreements (stand alone treaties) and 4 understandings (not signed)
b) Uruguay – WTO charter
C. Legal Nature and Purpose of WTO

1. WTO Agreement Preamble
a) Recognizing that their relations in the field of trade and economic endeavour should be conducted with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, and expanding the production of and trade in goods and services, while allowing for the optimal use of the world’s resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development,
(1) Environmental +  economic goals

(2) Relationship between the different econ goals

b) Recognizing further that there is need for positive efforts designed to ensure that developing countries, and especially the least developed among them, secure a share in the growth in international trade commensurate with the needs of their economic development,

c) Being desirous of contributing to these objectives by entering into reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade and to the elimination of discriminatory treatment in international trade relations,
(1) Specific contribution that the WTO shall make to these overarching aims

(2) Reduction of tariffs

(3) Elimination of discriminatory treatment

d) Resolved, therefore, to develop an integrated, more viable and durable multilateral trading system encompassing the General Agreement on Tariffs and Trade, the results of past trade liberalization efforts, and all of the results of the Uruguay Round of Multilateral Trade Negotiations,
(1) Object? 
(a) Neo-liberalist view of free trade and economic integration
(b) Managing economic interdependence
e) Determined to preserve the basic principles and to further the objectives underlying this multilateral trading system
(1) If you can’t find a specific provision on point, you can look to other legal instruments
2. Japan Alcoholic Beverages (1996)
a) Interpretation of III:2 (like products)
b) In exchange for WTO benefits, contracting parties must exercise sovereignty in accordance
3. Van Gend (1963)
a) Can individuals challenge in national courts under Art 12 of the EC Treaty?
b) Must address spirit, scheme, and wording
c) Affords protection to individuals, negative obligation
4. Both cases look to object and purpose
a) EC is about Common Market (individual interests), WTO is about state interests (no commonality)
D. The Object and Formal Structure of WTO law
1. WTO Agreement
a) Art. 16, para. 3 ( In the event of a conflict between a provision of this Agreement and a provision of any of the Multilateral Trade Agreements, the provision of this Agreement shall prevail to the extent of the conflict
b) Organizational – sets up the architecture of the WTO
c) Missing specific rules of trade!  One would expect some rules or at least some general substantive constitutional principles
(1) It’s all organizational law
(2) The whole body of substantive law is in the annex
2. GATT 1994
E. Economic Theory and International Public Policy
1. Comparative advantage and gains from trade
a) Kindleberger: International Economics, 1973
(1) Supply will expand until the price is brought down to the value of the labor it contains
(2) Labor will spread to equalize wages
(3) Regions will produce and sell to each other what each region can make the cheapest
(4) Ricardo:  a country would export the product in which if has the greater advantage, or a comparative advantage, and import the commodity in which its advantage was less, or in which is had comparative disadvantage
(5) Even when one country can produce both commodities more efficiently than another country both can gain from specialization and exchange, provided that the efficiency advantage is greater in some commodity or commodities than others
(6) Labor theory rejected as invalid ( opportunity costs
(7) Different goods require different factor inputs, and different countries have different factor endowments
b) Nations trade because the amount of a good that must be sacrificed internally to produce a unit of another good varies across countries
c) Implicit in the Ricardian model was the labor theory in which labor was the only factor, today we rely on all factors of production
d) “technology-gap”
e) Older theories left little room for government action, but more modern theories suggest that comparative advantage is fraught with confusion – the end result will reflect other differences between countries as well as government policies
2. Interference with free trade
a) Samuelson: “Free trade promotes mutually profitable division of labor, greatly enhances the potential real national product of all nations, and makes possible higher standards of living all over the globe”
b) Efficiency v. distribution
(1) Aggregate gains ( consumers, producers, and government
(a) But may harm some individuals greatly
c) Restraints ( tariffs (tax levied on imports at the time of importation which usually has the effect of increasing the prices at which the imports are sold) and quotas (an upper limit on the quantity of value of imports allowed during a given time period)
d) Competitive markets, without externalities, are efficient, and interference with them is inefficient
e) Potential harms
(1) Marginal consumers are priced out of the market, a consumer surplus not recouped 
(2) Tariff induces expansion of domestic production, consuming resources that could be better used elsewhere
f) Equilibrium ( sum of all effects of a tariff is adverse
g) The government collects the revenue equal to the difference between the world market price for the imported good and the price charged for the imports in the domestic market
h) Quota, however, yields no revenue to the government
(1) Private entrepreneurs capture: “Quota rent”
3. Arguments for trade restriction
a) Sykes, Comparative advantage and the normative economics of international trade policy
(1) Trade will reduce the number of jobs
(a) Not likely to have major impact
(2) Will tend to impoverish workers in higher wage countries
(a) But should have a positive effect on incomes through purchasing power
(3) Concerns about national security, what happens in war time?
(a) Only when import dependence would still exist at reduced levels of domestic consumption
(b) Stockpiling
b) Deardorff and Stern, Current Issues in US Trade Policies
c) Krugman, Is Free Trade Passé?
(1) Strategic trade policy ( in some circumstances, a government, by supporting its firms in international competition, can raise national welfare at another country’s expense
d) Tyson, Who’s Bashing Whom?  Trade Conflict in High Technology Industries
e) Distributional considerations again
(1) Rodrik, Has Globalization Gone Too Far?
(a) Accentuates differences between groups that can cross international borders and those that cannot
(b) Engenders conflicts within and between nations over domestic norms and the social institutions that embody them
(c) Makes social insurance difficult
(d) Overall effect will solidify class distinction
4. The political economy of trade policy
a) Corden, Trade Policy and Economic Welfare
b) Must be a political gain to be had from compliance with WTO
5. War and peace
a) Cooper, Trade Policy and foreign policy
(1) Did Smoot-Hawley cause WWII?
6. Trade restrictions used to further foreign policy goals
	Instrument

	Political Evaluation
	Economic Evaluation
	WTO Law
	Problems

	Application of Domestic Law w/o discrimination


 


	Transparent and Fair
	Grade AAA -Good policy-creates similarity of domestic competition

	Legal under Art III (2)/(4)
	1. This only concerns the product. Thus, if the product is produced in a cheaper way (e.g. w/o enviro standards) that would be illegal in import market country. Can the import country set production stds? (an interpretative problem under art III. 

2. When does discrimination begin?

	Subsidizes for  Production of certain goods





	Relatively high transparency (through budget allotment). Although usually the result of political machinations and lobbying—so distribution often lacks fairness.
	Grade AA- pretty good policy. Subsidies are considered a least-distorting intervention.  Only distorts production. Does not distort market price. 

	GATT Art XVI
	1. Many people say that agricultural subsidies are directly responsible for hunger and food market shortages in the developing world.

2. Heavily Litigated: legality of duties in response to subsidized products.

	Duties




	Transparent/statute
	Grade A- a duty is a border measure. Of all border measures, this is considered least detrimental. Changes market price, but benefit goes to public coffers. Also, easy to collect—small administrative costs (e.g. duties are a main source of income for a developing
	GATT Arts I, II – allowed, but with qualifications

	

	Quotas/Prohibitions

•
Global

•
Country-specific





	Applied through administrative procedure (not automatic), thus has possibility of corruption. Requires a license procedure. Legal insecurity:
	Grade C – market is altered. Proceeds go to private producer rents, rather than govt budget
	WTO Art XI – general prohibition (w/ exceptions). Also arts XX, XXI



	

	Voluntary Export Restraint (ie. through bilateral deal)



	No oversight/transparency-

Often under-the-table deal
	Grade F – worst intervention. money does not go to citizen but to a foreign merchant (import/exporter)
	Also prohibited in almost all cases. (where? I think also XI, XX, XXI)

	


7. How does it all work?  
a) Based on fundamental interests of political powers, or
b) Regime analysis ( self-evolving, or
c) Extension of domestic economic policy
8. International Law
a) Schachter, Towards a Theory of International Obligation
b) Jackson, World Trade and the Law of the GATT
(1) Variety of techniques used to achieve some of the basic objectives of international trade and commerce
(a) Legal norms, backed by a complaint or dispute-settling procedure
(b) Elaborate discussion and consultation, with a view to alerting other nations to future national policies
(c) The use of Working Parties, subcommittees, and discussions in plenary sessions to bring moral force upon countries to conform their individual national policies and practices to either the legal norms or the stated objectives of GATT
(d) The use of negotiation and bargaining as a means to formulate new obligations and to settle differences about old obligations
(2) Norms of obligations v. norms of aspirations
II. Institutional and Structural Issues
A. the WTO as an Organization
1. Membership
a) Art XXXIII ( “normal procedure” for membership; 2/3 of existing contracting parties to be agreed upon
(1) “Ticket of admission”  = trade and tariff commitments negotiated at time of entry
b) Observer status – provisional accession – de facto application of General Agreement
c) Sponsorship under Art XXVI:5(c)
d) Art XI and XII state requirements
(1) Special provision for least developed countries
2. Non-application
a) Art XXXV
b) Designed to allow, on a one-time availability basis, an option to either a newly acceding state or any existing Contracting Party, to table a notification that as between the acceding state and that Contracting Party, the Agreement would not apply, even after the accession
(1) (Art XIII of WTO Charter is an updated version of this)
3. Article 4(1) ( “Ministerial conference” – what can that be legally?

a) Executive body of the org as a whole

b) On one hand, just a meeting of state parties, on the other hand, an organ of the WTO – does it make a difference?

c) If it is an organ, then if something goes wrong, the WTO is legally responsible.  If its just a meeting of states, then the responsibility sits directly with the states

d) It’s an institution of the WTO

4. Article 4(3) ( General council shall convene appropriately….DSB….

a) Instrument in order to make v. clear when there is a judicial decision; the appellate body cannot decide the cases 

5. What is the institutional logic behind all this?

a) General to specific

6. Three committees set up in the broad WTO agreement

a) Trade and Development

(1) Developing countries interest was spoken to – first time they were brought into the intl fold, so to speak

(2) Focuses on their interest

b) Balance of payment restriction

(1) Extremely political

c) Budget, finance, and  administration

(1) Interest of member states to control the development of the org

7. “The WTO is run by its member governments. All major decisions are made by the membership as a whole, either by ministers (who meet at least once every two years) or by their ambassadors or delegates (who meet regularly in Geneva). Decisions are normally taken by consensus.”

8. “In this respect, the WTO is different from some other international organizations such as the World Bank and International Monetary Fund. In the WTO, power is not delegated to a board of directors or the organization’s head”

a) WTO is one member one vote

b) Very important to convey the idea that it is a member-driven org

9. What is the underlying logic of Article 3

a) Body of rules

b) WTO function of administration and implementation

c) Legislative function

(1) Provides forum for negotiation

d) External relations

e) Does not have real powers – can only assist…that’s at least what Article 3 tells us

f) Most important provision is Article 9

(1) In exceptional circumstances, the Ministerial Conference may decide to waive an obligation imposed on a Member by this Agreement or any of the Multilateral Trade Agreements, provided that any such decision shall be taken by three fourths
 of the Members unless otherwise provided for in this paragraph.
B. WTO Dispute Settlement 
1. Davey, Dispute Settlement in GATT
a) If alleged rule violation, the goal is to stop the violation
(1) Even a watered down rule is preferable
(2) So long as there are agreed upon principles, their enforcement must be the principle goal of the system
b) If adjudication is emphasized, parties will likely abandon negotiated solutions
(1) Argument that adjudication will poison the atmosphere of GATT is not compelling
(2) Wrong cases are not always bad, though they could potentially weaken the GATT
c) A more legalistic system would promote better compliance with GATT provisions
(1) Discourage infractions
(2) Produces more panel decisions
2. Jackson, The World Trading System
a) If no adjudicative system exists as an alternative to a negotiated settlement, parties will be forced to rely on their power status
b) Argument for pushing towards a rule-oriented approach
3. GATT Dispute 
a) Art XXIII
b) Very little procedural detail
4. DSU
a) Administered by the DSB (WTO GC acting in specialized role under a separate chair)
b) Art 3 ( general philosophy
(1) System serves to preserve the rights and obligations of members and to clarify the existing provisions of the WTO agreements in accordance with the customary rules of interpretation of public international law
(2) Results cannot add to or diminish the rights and obligations provided in the WTO agreement
(a) Authoritative interpretation, not rule making
(3) Secure a positive solution to a dispute that is acceptable to the parties and consistent with WTO
(4) Secure withdrawal of the measures concerned
(5) System of legalized enforcement has a compliance code

(6) Less likely that the rules are infringed – deterrence

(7) Wrong case scenario – possible that cases are brought to the WTO which are not fit to be handled by the WTO; no convincing solution; costs of losing country might be so high that it won’t comply with the ruling and that will have great impact on the system more generally

(a) Are there any cases which are so critical in the WTO?   The hormones case might fit in this description

(8) More equality between states – in a legalized system, the weaker states have a stronger position

(9) When you have cases, you develop the law, and the judicial development of the law is very difficult to control – you don’t know what cases are going to be brought to the judiciary

(a) It is very hard to correct is as well

(b) In the WTO, there isn’t a legislator to overrule

(c) Imbalance problem that must be kept in mind by appellate body

(d) Litigation might be used in order to develop the law – the US is a good example of that

(e) The people who fight the cases are not the people who make long term policy development

(f) Might use a technical argument to win the case that doesn’t fit with your overall scheme

(10) The judicial institutions don’t decide the case.  They only write a report

(a) General council, which is political, then must adopt the report

(b) But at the same time, there’s an element in the DSU that changes the entire thing ( most important provision of the entire WTO system!

(11)  DSU Article 16, para. 4

(a) “not to adopt” – negative consensus

(b) that is so hugely important

(12) Adoption of reports, para. 14

(a) The judicial bodies do not settle the case formally – substantially, it is the political body, but their chance to intervene and stop the decision from becoming binding is very limited
5. Procedures
a) Consultations (Art 4)
b) Panel process (Art 6.1)
(1) DSB required to form a panel unless there is a consensus in the DSB not to; thus since the complaining party may prevent the formation of the “reverse” consensus, there is effectively a right to have a panel established
(2) Art 8 – three person panel
(a) Government officials (current or former), former Secretariat officials, and trade academics or lawyers
(b) If the case involves a developing country and they request, the panel must consist of at least one rep from a developing country
(3) Art 7.1 – TOR
(a) Examine the matter
(b) Make findings to assist the DSB
(4) Art 6.2 – must specify the measures at issue and provide a brief summary of the legal basis of the complaint sufficient to present the problem clearly
(5) Art 11 – make an objective assessment of the matter, including the facts of the case and the applicability of and conformity with the relevant WTO agreements
(a) Hormones: what constitutes a violation of TOR?  Disregard, distortion, misrepresentation
c) Panel procedures
(1) Meet with the parties, assignment of burden of proof (usually the party who asserts the affirmative of a claim or defense)
(2) Factual issues have become more prevalent; panel is allowed to use expert witnesses
(3) What sort of standard of review? (i.e. justifications)
(4) Prepares report
d) Consideration and adoption of panel reports
(1) In GATT, losing party was able to block the reports
(2) DSU eliminated that possibility by providing in Art 16 that a panel report shall be adopted unless there is an appeal or reverse consensus (i.e. a consensus not to adopt)
6. The Appellate Body
a) Seven members, four year term
b) Hears in panels of three
c) Review is limited to issues of law and legal interpretation developed by the panel
(1) Express power to reverse, modify, or affirm panel decisions, but the DSU does not include a possibility of remanding a case to a panel
(2) Usually completes an analysis of a particular issue in order to resolve cases where it has significantly modified a panel’s reasoning
d) No formal standard of review, but the AB does engage in fairly intensive review
e) No formal stare decisis, but previous cases do play an important role
f) Tends to rely heavily on textual interpretation
(1) Ordinary meaning of relevant terms in their context and in light of object and purpose 
(2) Must not interpret so as to render devoid of meaning
(3) Need to respect due process and procedural rights of Members
7. Implementation and Suspension of Concessions
a) If a violation is found, Member is asked to cease offending practice and is monitored by the DSB
b) Can seek compensation or suspension of concessions (retaliation)
8. Potential problems
a) Disuse, delays in the establishment of panels, delays in appointing panel members, delays in reports, uncertain quality and neutrality, blocked reports, non implementation
9. Important to remember that the consensus rule did give the GATT political legitimacy
10. Relationship with domestic procedures?

a) Fundamentally, the issue is that you have an importer who has a problem with another country.  Normally would have diplomatic protection, but that only comes after the exhaustion of domestic remedies

b) Under the WTO that is not necessary – the local remedies rule does not apply – the country can right away initiate legal proceedings under the DSU procedures, and they are rather quick!

11. Article 23 – it is an obligatory system

a) When there is a dispute, you must settle in the WTO

b) Must use this procedure and not another procedure

12. Applies to rights and obligations under the provisions…what can be brought to the DSU?

a) Any rights and obligations!

b) It is not possible to bring other disputes – limited to infringements of rights or obligations under the WTO

13. Article 3 of the DSU – paragraph 2

a) The dispute settlement system of the WTO is a central element in providing security and predictability to the multilateral trading system.  The Members recognize that it serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of public international law. Recommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered agreements.

b) The very heart of the DSU – there is one subtext ( don’t do what the ECJ has done (
14. What is it all about?

a) Security and predictability to the multilateral trading system

b) We saw that this is very very important – int;l trade can only flourish within a set of rules

15. Consultations – article 4

16. TOR Art 7(1)

17. Access to amicus briefs – issue dealt with in the text

18. Article 13 – right to seek information from any individual or body which it deems appropriate…so  .'. they should be able to submit briefs as a way to seek info – that became huge at the Uruguay round and there was a big uproar – they don’t accept that reasoning.  Developing countries feel that this will increase the imbalance in favor of developed countries will well equipped NGOs.

19. Article 15 – interim review stage

20. Article 16 - Final report comes out.  It is circulated to the members and then comes this provision in article 16(4) where you have the reverse consensus

21. Articles 21 and 22 – very complex rules on monitoring and safeguarding implementation

22. Should not add or diminish rights and obligations

a) The simple act of giving reason starts to develop a legal body

b) We see that it is inevitable, but we are told to do it very carefully

c) Not the way the ECJ has done it – fundamental message
C. GATT Article XXII and the concept of nullification and impairment
1. Objectives
a) Framework for a dispute settlement procedure
b) Play a role in obtaining compliance
c) Ensure reciprocity and balance of concessions
2. To prevail, complainant must show that either 
a) Benefits accruing to it under the General Agreement are being nullified or impaired, or
b) The attainment of an objective of the General Agreement is being impeded
(1) Usually turn on the first
c) Must also show that nullification or impairment is a result of
(1) Breach of obligation by the respondent contracting party
(2) The application of any measure by the respondent contracting party, whether it conflicts with the General Agreement or not, or
(3) The existence of any other situation
d) Clear infringement = prima facie case and ipso facto necessitates consideration of suspension of concessions
3. Gasoline (1988)
a) Question: “whether the presumption that a measure inconsistent with the General Agreement causes a nullification or impairment of benefits accruing under that Agreement is an absolute or rebuttable presumption and, if rebuttable, whether a demonstration that a measure inconsistent with Art III:2, first sentence
, has no or insignificant effects on trade is a sufficient rebuttal?”
b) Although never explicitly decided, the panel had historically treated it as an irrefutable presumption
c) Still went on to decide if the insignificant effects argument was enough to rebut the presumption
(1) That would indicate that the basic rationale for III:2, first sentence is to protect expectations on export volumes.
d) That is not the case – it’s about competition, not trade effects
(1) Benefits accrue with or without expectation
(2)  .'. it protects competitive relationships and any change in those relationships contrary to the provision “must consequently be regarded ipso facto as a nullification or impairment of benefits accruing under the General Agreement.”
(3) Insignificant effects do not rebut.
e) DSU Art 3.8:  “In cases where there is an infringement of the obligations assumed under a covered agreement, the action is considered prima facie to constitute a case of nullification or impairment. This means that there is normally a presumption that a breach of the rules has an adverse impact on other Members parties to that covered agreement, and in such cases, it shall be up to the Member against whom the complaint has been brought to rebut the charge.”
4. Japan-Film (1998)
a) In Japan – Film, the United States argued, under Article XIII:1(b) of GATT 1994, that certain Japanese “measures”, relating to commercial distribution of photographic film and paper, large retail stores and sales promotion techniques nullified or impaired benefits accruing to the United States based on tariff concessions made by Japan in the course of three rounds of multilateral trade negotiations. In addressing the United States’ claims, the Panel made a general statement about the significance of the non-violation remedy within the WTO/GATT legal framework, holding that “the non-violation nullification or impairment remedy should be approached with caution and treated as an exceptional concept”
b) EEC-Oilseeds held that the purpose would be frustrated if cases turned on whether the measures in questions violated the Agreement or not; it’s about market access through improved price competition, not technical application of rules
c) Redress protects tariff negotiations
d) Text of Art XXIII:1(b)
 establishes three elements: application of a measure by a WTO Member; a  benefit accruing under the relevant agreement, and nullification or impairment of the benefit as a result of the application of the measure
(1) Measure ( law, regulation, or other governmental actions short of legally enforceable enactments, in this case, administrative guidance that acted as a measure
(a) “a government policy or action need not necessarily have a substantially binding or compulsory nature for it to entail a likelihood or compliance by private actors in a way so as to nullify or impair legitimately expected benefits”
(b) broad definition of measure in light of purpose (protect the balance of concessions)
(c) Broad definition does not create new “law” since the parties still have to show nullification or impairment
(d) Actions by private parties may be considered measures if they are readily attributable to government action
(2) Benefit ( those that a Member reasonably expects to obtain from a tariff negotiation
(a) May be expected over several rounds of tariff negotiations
(b) The challenged measure must not have been reasonably anticipated at the time of negotiation
(c) Lay out guidelines for determining reasonable expectations in terms of specific measures
(3) Nullification or impairment ( “must be demonstrated that the competitive position of the imported products subject to and benefiting from a relevant market access concession is being upset by the application of a measure not reasonably anticipated”
(a) But for cause
(b) In the absence of de jure discrimination, can show de facto, but higher burden
(c) Does not require intent, just impact
e) Apply definitions and guidelines to facts
(1) At bottom, US was unable to show that the measures cited upset the competitive relationships between domestic and US, legitimate expectations only existed for some products
5. Only one successful non-violation claim since the early 1950s (Oilseeds)
D. Standards of review
1. Should the panel reassess the facts?
a) Antidumping Agreement 17.6 
b) Hormones (SPS Agreement)
(1) Neither de novo nor total deference, but an objective assessment
(2) Art 11 of DSU
c) So far, AB seems to suggest great deference in matters of health (Hormones, Asbestos)
d) Not so much in trade-remedy cases (US – Lamb Meat)
2. Davey, Has the WTO Dispute Settlement System Exceeded its Authority?
a) Should make better use of “issue-avoidance”
b) Does not seem to be a need for standing to bring a WTO claim
c) Discretionary measures are not challengeable
d) Exhaustion of domestic remedies would too often be tantamount to denying effective enforcement of WTO obligations for too long a period of time and would  not seem to be an appropriate mechanism for avoiding difficult issues
e) “The fundamental purpose of the dispute settlement system is to provide security and predictability to the multilateral trading system.  It cannot do that if certain obligations are viewed as too political to be reviewed in dispute settlement.”
f) Non liquet and judicial economy should be embraced
3. Decisions regarding the acceptance of Amicus briefs
a) In Asbestos, AB ruled that it could review amicus briefs and laid out procedures
b) Statement at Uruguay ( this had the practical effect of altering the agreements and the AB must restrict itself to establishing whether a Panel has correctly applied or interpreted the rules in a specific case
c) The AB ultimately decided not to accept any such submissions
E. Implementation and Retaliation Procedures
1. Ambiguities  in Art 21 and 22
a) Art 21.5: “Where there is disagreement as to the existence or consistency with a covered agreement of measures taken to comply with the recommendations and rulings such dispute shall be decided through recourse to these dispute settlement procedures, including wherever possible resort to the original panel. The panel shall circulate its report within 90 days after the date of referral of the matter to it. When the panel considers that it cannot provide its report within this time frame, it shall inform the DSB in writing of the reasons for the delay together with an estimate of the period within which it will submit its report.”

b) Art 22.2: “If the Member concerned fails to bring the measure found to be inconsistent with a covered agreement into compliance therewith or otherwise comply with the recommendations and rulings within the reasonable period of time determined pursuant to paragraph 3 of Article 21, such Member shall, if so requested, and no later than the expiry of the reasonable period of time, enter into negotiations with any party having invoked the dispute settlement procedures, with a view to developing mutually acceptable compensation. If no satisfactory compensation has been agreed within 20 days after the date of expiry of the reasonable period of time, any party having invoked the dispute settlement procedures may request authorization from the DSB to suspend the application to the Member concerned of concessions or other obligations under the covered agreements.”
c) Discussed in EC Bananas
d) In subsequent cases, parties have generally agreed that both the 21.5 and arbitration procedures will be commenced promptly after the end of the expiry of the reasonable period of time, but that the arbitration will be suspended until the 21.5 panel rules
F. Effective Remedies
1. Norway – Toll Collection (1992)
a) All acts of non-compliance were in the past
b) Compensation usually used if the immediate withdrawal of the violative measure was impracticable and as a temporary measure
c) Argument was that simply bringing rules into conformity may not always be a satisfactory remedy
d) Panel found that there could be considerable trade damage with provisions that did not violate GATT and that a finding of non-compliance could be of significant importance to the successful party (guidance for future agreements)
e) Could not find any basis from which to deviate from past practices and therefore did not grant relief
2. Suspension of concessions
a) Only three under DSU (Bananas, Hormones, and Brazil Aircraft)
b) Davey argues that utilizing retaliation more would 
(1) Lessen poisonous effect
(2) Encourage speedy conflict resolution
(3) Establishes a balance of concessions
(4) Will occur often anyway if disputes are not resolved
c) Sanctions not limited
(1) DSU limits to those that have invoked the dispute settlement procedures
d) Davey, Dispute Settlement (2001)
(1) Aims to restore balance and to incentivize compliance
(2) Retaliation’s inefficiencies and the unfavorable position in which it leaves developing countries may create a credibility problem
(3) Other remedies may include suspension of WTO rights
(a) Some of these present issues as well
3. Conflicts of Norms
a) Art XVI:3 of the WTO Agreement ( WTO Agreement prevails, other agreements prevail over GATT 1994
b) Public international rules of law
(1) Interpret so as to avoid conflict
(2) Later treaty on same subject prevails
(3) Treaty may expressly provide that it is to prevail
(4)  In Indonesia – Autos, Indonesia argued that the measures under examination were subsidies and therefore the SCM Agreement, being lex specialis, was the only “applicable law” (to the exclusion of other WTO provisions). The Panel recalled that a presumption against conflict existed in public international law: 

(a) “We recall the Panel’s finding in Indonesia – Autos, a dispute where

(b) ‘In considering Indonesia’s defence that there is a general conflict between the provisions of the SCM Agreement and those of Article III of GATT, and consequently that the SCM Agreement is the only applicable law, we recall first that in public international law there is a presumption against conflict. This presumption is especially relevant in the WTO context(44) since all WTO agreements, including GATT 1994 which was modified by Understandings when judged necessary, were negotiated at the same time, by the same Members and in the same forum. In this context we recall the principle of effective interpretation pursuant to which all provisions of a treaty (and in the WTO system all agreements) must be given meaning, using the ordinary meaning of words.’”(45)

(5)  In EC – Bananas III, given the existence of claims raised under GATT 1994, the Licensing Agreement and the TRIMs Agreement, the Panel was required to consider the interpretative interrelationship of these three agreements. In so doing, it first referred to the “General Interpretative Note to Annex 1A” (of the WTO Agreement), which provides: 

(a) “In the event of conflict between a provision of the General Agreement on Tariffs and Trade 1994 and a provision of another agreement in Annex 1A to the Agreement Establishing the World Trade Organization (referred to in the agreements in Annex 1A as the ‘WTO Agreement’), the provision of the other agreement shall prevail tot the extent of the conflict.”

(b)  Noting that both the Licensing Agreement and the TRIMs Agreement are agreements in Annex 1A to WTO Agreement, the Panel, in a finding not reviewed by the Appellate Body, concluded that, in the case before it, “no conflicting, i.e. mutually exclusive, obligations arise from the provisions of the three Agreements …”.
G. Transparency and the participation of non-members
1. Proceedings are closed, but reports are public
2. AB eventually did rule that they could accept third party submissions
H. Unilateralism 
1. § 301 allows the US Trade Rep to take retaliatory action against foreign trade practices the US deems unfair
a) “Aggressive unilateralism” v. self-help measure in the face of ineffective GATT protections
b) Fueled the new DSU; now the US cannot claim a need for self-help
c) Now § 301 is more for private industry to petition the gov’t to bring cases to the WTO
2. US – Sections 301 – 310 
a) The language of § 301 does require the USTR to make a determination of whether a measure is unfair and due to the time requirement, may also require such a decision to be made prior to DSB ruling
b) However, this is not required by the statute; the USTR is not obligated to make such findings, but nor is he precluded from making such findings
c) Art 23 of the DSU is designed to discourage unilateral decision making
(1) It is for the WTO through the DSU process to make determinations of violations, to set time periods, and to determine the level of suspensions or other obligations
d) Art XVI:4 explicitly confirms that such legislation falls within the scope of possible WTO violations
e)  .'. there may be a breach of WTO obligations
f) Apply reasoning to facts of case
(1) Dismiss the argument over mandate v. preclude
(2) Want to view 23.1 as an international promise to not engage in certain conduct
(3) The very existence of the legislation is then a violation
(4) Good faith interpretation (Vienna Convention) “suggests, thus, that a promise to have recourse to and abide by the rules and procedures of the DSU, also in one’s legislation, includes the undertaking to refrain from adopting national laws which threaten prohibited conduct”
(5) Look to objects and purpose
(a) Allow market competition to flourish
(b) Provide security and predictability
(6) Creation of damage is not contained to action – “chilling effect”
g)  .'. § 304 is inconsistent with WTO obligations
(1) BUT, only find that the statutory language is a violation; must look to other elements of system
(2) Members must be allowed maximum autonomy in making decisions re: conformity
(3) The language of the statute allows for the decision making process to be limited by other actors
(4) SAA and US statements are enough of a guarantee
h) the argument is that the word “whether” gives the US the power to act in a way that contravenes article 23, but then again it also gives him  the chance to act in conformity with the WTO DSB

i) what the panel tells us is that it isn’t just doing things together with other countries, but also acting through intl institutions

j) avoid concrete conflict – only having a law that might breach is not an intl infringement under general intl law

(1) usually intl treaties do not require to adopt a national legal order

(2) to what extent WTO has evolved over general intl law and what is it’s deep impact on domestic legal order

3. Not appealed – both sides claimed victory
4. Mandatory v. discretionary legislation – old GATT cases held that legislation did not on its face (as opposed to applied) violate GATT obligations as long as the authorities retained discretion to apply it consistently with the GATT
I. How do we have to structure a substantial WTO argument?

1. Look at overall structure and then look to Article 3, article 11, and article 1 of GATT

2. Identify a WTO obligation that might be violated (Art. 1 DSU)

3. Determine a conduct attributable to the WTO Member

a) Depends on the words of provision under investigation, general guidelines Arts. 4-11, 16-19 ILC

4. Determine a breach ( is the provision actually being infringed?

a) Careful analysis of the provision that lays down the obligation, general guidelines Art 12-15 ILC

5. Check possible circumstances precluding wrongfulness

a) Ex. Art XX GATT, general guidelines Arts. 20-27 ILC

b) Possible that there is a justification for the breach

6. Determine the obligation resulting from the breach

a) Art. 19,21, DSU, corresponds to Art 28-41 ILC, but WTO law is self-contained in this respect, see Art 55 ILC, Art 23 DSU

b) Only the measures under Art 19-21 are possible legal consequences

7. Determine possible countermeasures in order to induce compliance

a) Art 22 DSU, corresponds to Art 42-54 ILC, but again WTO law is a self-contained regime, cannot adopt ILC measures

b) Only the consequences laid out in the DSU

8. Start by identifying possible starting points of a legal analysis under WTO law

a) Step 1: Determine a WTO obligation that might be violated (Art 1 DSU)

(1) Complaining party must establish that a norm has been violated

(2) Once they have succeeded in determining if there is a violation, it is then on the respondent party to establish that there is a justification

(a) Burden of proof and demonstration shifts to respondent

b) Potential issues

(1) Obligation to treat foreign products alike: Art I GATT, Art. II, XVI GATS

(2) MFN
(a) MFN only prohibits the country to discriminate between different foreign producers, but allowed to discriminate between foreign and domestic

(b) National treatment prohibits both

(3) Obligation not to exceed specific commitments: Art III GATT, Art XX GATS together with the schedules

(4) Publication of non tariff barriers: Art XI GATT

(5) Obligation of national treatment: Art III GATT, Art XVII GATS

(6) Obligation of mutual recognition: Art 4 SPS, 2.7 TBT

(a) Country cannot impose its own domestic legal system on a foreign product – must accept product into its market that has been put legally into circulation in another market

(7) Obligation to adopt international standards: Art 3 SPS


(8) Procedural and institutional obligations: Art X GATT, Art 41 TRIPS

c) What is the most egregious action that offends WTO law?

(1) Non clearing of an arrival of products

(2) Measures that can be attributed to a state and can lead to infringement can be broader
III. Substantive law
A. Border Measures: Tariffs and Customs rules
1. Free trade is desirable and reduces the likelihood of armed conflict
2. Primary techniques of import restraint
a) Tariff ( cost of business to the importer that must be recovered when the good is sold in the importing country; since domestics can charge more, it protects domestic products
(1) Ad valorem (% of imported good)
(2) Specific (flat charge per unit or quantity of goods)
(3) Mixed
b) Quota
c) Subsidies – domestic goods can then be priced lower, favors the consumer
d) State trading enterprises – reduces amt of demand for imported goods
3. GATT prefers the tariff
4. Problems  with tariff negotiations
a) MFN obligation may curb offers 
(1) Free ride effect
b) Reciprocity principle
(1) “useful myth” v. “sector harmonization”
(2) Difficult to measure trade effects of tariff changes
5. Obligation to limit tariffs
a) Art II requires nations to limit their tariffs on particular goods to a specified maximum; current “bindings” are the result of the eight major rounds of negotiation
b) Countries may charge a lower tariff, but if they charge above, then they are in violation of GATT and must justify through an exception (Art VI, XIX, XX)
c) Tariff maximum, protection from other charges (valuation methods, reclassification, currency revaluations), import monopolies
6. Renegotiation of tariff bindings
a) Considerable flexibility
b) Art XXVIII – 3 year, “reopeners”
c) Art XXIV – free trade areas
B. Customs law
1. Classification
a) Art VII through X
2. Valuation
a) The GATT customs valuation code
(1) Senate Report
(a) “Notional” standard - Customs value of an imported product is the price at which that product would be sold if the actual transaction in question were a perfectly competitive transaction
(i) Adjustments to the actual value are made in order to reach the ideal value
(b) “Positive” standard – the price at which the goods are sold in the actual transaction
(2) Agreement from Tokyo Round (customs valuations in order)
(a) Transactional value of the imported good
(b) Transactional value of identical goods
(c) Transactional value of similar goods
(d) Deductive value or computed value
(e) Computed value
3. Rules of origin
a) Increasingly nations have entered into preferential trading arrangements, such as free trade areas, customs unions, and various programs favoring developing countries
(1) Also required for other non-tariff trade laws: origin-marking requirements, quota administration, and application of antidumping and countervailing duties
b) WTO Agreement on Rules of Origin
(1) Calls for harmonization of non-preferential origin rules through a work program to be undertaken by the WTO Committee on Rule of Origin and the World Customs Organization
4. Procedures 

a) domestic customs law 

b) Art. X setting forth a number of requirements for the rule of law 

(1) publication 

(2) non retroactivity 

(3) procedure 

(4) review 

(a) in connection w/Art. XVI of WTO Agrmt, really requires WTO Members to become countries where the rule of law works and is enforceable; meaningful protection by judiciary is guaranteed 

5. IN SUM, social event, i.e. the importation of good, covered by natl and intl law and intl law does not only consist of prohibition but also has a regulatory function (process of duty collection has to occur in a certain way) 

6. Issue of classification – quite often it’s not clear whether you can pigeon hole under one tariff heading or another

a) Same reasoning applied to domestic customs law

b) Can challenge in domestic court

c) At the same time, you have the GATT binding and must consider whether the specific classification is legal – could lead to double action under WTO as well

7. On what basis is the duty to be levied?

a) Most depend on the value of the good

b) But you must determine the value of the good and that is very complicated

c) V. important – how to set the prices for the goods

8. Article 2 and Article 8 – framework of what is legal

C. Quotas and non-tariff barriers
1. Art XI
a) Once a good enters the country, Art III kicks in to prohibit discriminatory internal taxes or other regulatory measures 

2. Japan – Semiconductors (1989)
a) Question regarding non-tariff measures (Art XI:1
)
b) “In Japan – Semi-conductors, ‘Japan contended that there were no governmental measures limiting the right of Japanese producers and exporters to export semi-conductors at any price they wished. ... Exports were limited by private enterprises in their own self-interest and such private action was outside the scope of Article XI:1’(94). However, the panel found that

c) ‘… an administrative structure had been created by the Government of Japan which operated to exert maximum possible pressure on the private sector to cease exporting at prices below company-specific costs ... the Panel considered that the complex of measures exhibited the rationale as well as the essential elements of a formal system of export control’.

d) Wording of Art XI:1 was comprehensive and included all measures applied to imported goods, regardless of whether they are legally binding or not
(1) Although not all measures could be regarded as measures under Art XI:1
(2) Must apply reasoning to facts of case
e) Reasonable grounds to believe that sufficient incentives or disincentives existed for non-mandatory measures to take effect
f) The operation of the measures to restrict export of semi-conductors at prices below company-specific costs was essentially dependent on Government action or intervention
g) Led the Panel to conclude that an administrative structure had been created by the Government of Japan which operated to exert maximum pressure on the private sector to cease exporting at prices below company-specific costs
(1) Violation was not excused under VI related to antidumping
h) make a form of economic analysis - look at possible interpretations and their welfare effect, opting for the interpretation that is welfare maximizing 

i) what are the implications of this test - if apply this criteria, what result? 

(1) two very open criteria that makes difficult for application in future cases 

(2) they keep the criteria very open b/c they are close to border w/competition law 

(3) prof says to keep in mind generally when interpret WTO law - in this context, this is anticompetitive behavior b/c Japanese have concerted w/US - hard core cartel 

j) government omission attributable to state for purposes of WTO law 

(1) p 277 - Japan - Measures Affecting Consumer Photo Film and Paper - attribution of conduct to state is also an issue in this case --> forcing state to have a certain type of competition policy (one of the reasons why ITO failed, it included competition policy whereas; competition policy also varies enormously by state) 

(a) really Kodak v. Fuji 

k) voluntary std 

l) govt makes commitment to only buy products from a certain country 

m) govt subsidizes initiatives only to buy products that are ecologically harvested 

n) export financing - exportation financed by a bank; unclear financing arrangement; state has some stake in the bank; is this a subsidy or autonomous private measure? 

(1) govt procurement - plurilateral agrmt - exception 

o) NGOs are often financed by govt - what type of involvement is needed in NGO in order to attribute measure to a state, leading to Art XI infringement 

3. GATT distinguishes between measures affecting the “importation” of products, which are regulated in Art XI:1 and “imported” products, which are regulated under Art III
4. Uruguay Round on TRIMS provided that it violates Art XI:1 for a government to:
a) Restrict imports by an enterprise, either generally or by reference to its exports, or

b) Restrict exports, either in terms of specific products, in terms of volume or value of products, or in terms of a proportion of its local production

D. Most Favored Nation Clause
1. Underlying policies
a) Cornerstone of the GATT
b) “if every country observes the principle, all countries will benefit in the long run through the resulting more efficient use of resources.  Furthermore, if the principle is observed, there is less likelihood of trade disputes”

c) Benefits
(1) “ensures that each country will satisfy its total import need from the most efficient sources of supply, allowing the operation of comparative advantage”

(2) “protects the value of bilateral concessions and ‘spreads security around’ by making them the basis for a multilateral system”

(3) “mobilizes the power of the large countries behind the main interest and aspiration of the small ones which is to be treated equally”

(a) sovereign equality of nations

(4) “makes for more straightforward and transparent policies and for greater simplicity of administration of protection”

(5) “safe constraint on the delegated discretionary powers of the executive branch in trade matters:

d) Jackson, The World Trading System
(1) “Foot-dragger” and “free-rider” problems
(2) Hold outs could cause least common denominators
e) Problems ( scope of coverage and determination of like products

f) Scope under EC – Bananas
(1) “It would be very easy for a Member to circumvent the non-discrimination provisions of the GATT 1994 and the other Annex 1A Agreements, if these provisions apply only within the regulatory regimes established by that Member”
(2) What is the defense that the EC is mounting and how does the EC deal with it?

(a) As long as there is no disc within a particular regime, it’s ok – by subcategorizing bananas they could differentiate

(b) EU asserts that ACP bananas are unlike dollar bananas

(c) This unlikeness is one specific argument that they are treated as different products in the relevant law

(d) If we refer this to the fundamental problem of non disc clauses, what is the assertion of the EU here

(i) The definition of the categories to be compared is a function of the domestic legislature

(ii) Non disc gives huge discretion to the judges

(3) Counter argument of appellate body?

(a) If you allow domestic groups to define, you undermine the whole system

(b) Does not give deference of interpretation of a WTO concept to the member states
2. The breadth of MFN

a) Canada – Autos (2000)
(1) In Canada – Autos, in support of its interpretation of Article I:1, the Appellate Body explained the object and purpose of Article I:1 as follows:  “Th[e] object and purpose [of Article I] is to prohibit discrimination among like products originating in or destined for different countries. The prohibition of discrimination in Article I:1 also serves as an incentive for concessions, negotiated reciprocally, to be extended to all other Members on an MFN basis.”
(2) Question of whether an import duty was in violation of MFN
(a) Measures in question modify current ad valorum rates by providing exemptions to certain manufacturers meeting certain requirements
(b) While not a violation on its face, in practice Canadian companies only import from their make (i.e. GM Canada imports GM, Ford Canada imports Ford, etc.) while others are not exempted and do not benefit from the tariff cut
(3) Begin with wording
(a) Does not restrict to de jure, but also extends de facto
(b) Just making the measure origin neutral on its face isn’t enough
(4) “any advantage, favour, privilege, or immunity granted by any Member to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other Members.”
(5) Canada has not acted consistently with GATT obligations
(a) Justification was rejected
3. GATT and the MFN exceptions
a) Art I:2, XXIV
b) VI, XIV, XIX, XXI, XXIII
E. Free trade areas and customs unions
1. Introduction
a) Regional integration has two consequences
(1) Trade creation
(2) Trade diversion
b) Krugman, Is Bilateralism Bad?
(1) Since diversion would be harmful while creation would be beneficial, the overall welfare effect would be ambiguous
c) Lawrence, Emerging Regional Arrangements: Building Blocks or Stumbling Blocks?
(1) Growth and demand for extra-regional exports
(2) External liberalization
(3) Motivation
2. Art XXIV
a) Requirements: a free trade area (defined in Art XXIV, paragraph 8(b), as an association of nations that eliminates barriers to imports from members on “substantially all” trade among them)
b) A customs union (defined in Art XXIV, paragraph 8(a), as an association of nations that eliminates barriers to imports from members on “substantially all” trade among them and that further puts in place a common level of external tariffs for imports from nonmembers)
c) An interim agreement leading to one of the above within a “reasonable period of time”
d) WTO Understanding on the Interpretation of Article XXIV
e) May be raised in dispute settlement proceedings
3. Article 24 GATT and Art 5 of GATS

a) Analysis ( check possible circumstances precluding wrongfulness

b) Justifies discrimination

c) Fundamental tension between a global, multilateral, nondiscriminatory trade system and regional integration

d) For regional integration, you give preference to those that are participating and you discriminate against those who aren’t

4. Turkey – Textiles (1999)
a) The Panel on Turkey – Textiles had found that Turkey could not justify a violation of Article XI by invoking Article XXIV:5, because Article XXIV:5, in the view of the Panel, does not apply to specific measures adopted on the occasion of the formation of a new customs union. Rather, the Panel found that Article XXIV:5 focuses on the overall effect of a regional agreement. As a result, the Panel concluded that there is no legal basis in Article XXIV:5(a) for the justification of individual quantitative restrictions which are otherwise incompatible with WTO law. Although the Appellate Body ultimately upheld that Turkey’s measures could not be justified under Article XXIV, it modified the Panel’s reasoning on Article XXIV:5. The Appellate Body began by emphasizing that the chapeau of Article XXIV:5 states that the provisions of GATT 1994 “shall not prevent” the formation of a customs union and that this meant “that the provisions of the GATT 1994 shall not make impossible the formation of a customs union”: 

b) “[I]n examining the text of the chapeau to establish its ordinary meaning, we note that the chapeau states that the provisions of the GATT 1994 ‘shall not prevent’ the formation of a customs union. We read this to mean that the provisions of the GATT 1994 shall not make impossible the formation of a customs union. Thus, the chapeau makes it clear that Article XXIV may, under certain conditions, justify the adoption of a measure which is inconsistent with certain other GATT provisions, and may be invoked as a possible ‘defence’ to a finding of inconsistency.
c) Second, in examining the text of the chapeau, we observe also that it states that the provisions of the GATT 1994 shall not prevent ‘the formation of a customs union’. This wording indicates that Article XXIV can justify the adoption of a measure which is inconsistent with certain other GATT provisions only if the measure is introduced upon the formation of a customs union, and only to the extent that the formation of the customs union would be prevented if the introduction of the measure were not allowed.”

d) The Appellate Body then indicated the two conditions under which a measure, otherwise incompatible with WTO law, could be justified by virtue of Article XXIV: 

e) “[I]n a case involving the formation of a customs union, this ‘defence’ is available only when two conditions are fulfilled. First, the party claiming the benefit of this defence must demonstrate that the measure at issue is introduced upon the formation of a customs union that fully meets the requirements of sub-paragraphs 8(a) and 5(a) of Article XXIV. And, second, that party must demonstrate that the formation of that customs union would be prevented if it were not allowed to introduce the measure at issue. Again, both these conditions must be met to have the benefit of the defence under Article XXIV.

f) We would expect a panel, when examining such a measure, to require a party to establish that both of these conditions have been fulfilled. It may not always be possible to determine whether the second of the two conditions has been fulfilled without initially determining whether the first condition has been fulfilled. In other words, it may not always be possible to determine whether not applying a measure would prevent the formation of a customs union without first determining whether there is a customs union.”
g) Panel looked to ordinary meaning, context, object and purpose
(1) Found that the wording indicated that even upon the formation of a customs union, Members could not impose otherwise incompatible measures
h) AB looked to definition of customs union
(1) Internal trade: “Substantially all” is less than all but more than some
(2) External trade: “substantially the same”
(3) “provided that”
i)  .'. “art XXIV can only be invoked as a defense to a finding that a measure is inconsistent with certain GATT provisions to the extent that the measure is introduced upon the formation of a customs union which meets the requirement in sub-paragraph 5(a) of Art XXIV relating to the “duties and other regulations of commerce” applied by the constituent members of the customs union to trade with third countries”
j) Purpose of a customs union is to facilitate trade between constituent members and not to raise barriers to trade with third countries.  Must strike a balance
(1) Purposive, not operative, language
k) Applied two part test to facts
(1) Concluded that Turkey was not required to apply the restrictions in order to form a customs union and did not fulfill the second requirement
(2) Cannot invoke art XXIV defense
l) Note that it must be a case by case basis
5. Necessitate rules of origin to determine whether or not imported merchandise is entitled to preferential treatment, but when a finished good has gone through several stages of processing in different countries, the matter is more complex
6. Textiles very important to India and to Turkey

a) Little protection in Turkey for Indian products, but now, with the CU, the idea is that all trade barriers bet Turkey and the EU are demolished.   .'. any product imported into Turkey can flow freely in the whole EU

b) All Indian textiles could then flow from Turkey into the EU

7. What does India argue as a litigation strategy?  Was it smart?

a) Three elements

(1) Attack customs union between Turkey and EC

(a) Attack the agreement

(2) Attack the decision of the association council

(3) Attack the autonomous decision of the Turkish authorities

b) India chooses to attack the introduction of these measures (on a very small point)

(1) Also only attacks on the quantitative restriction

(2) Also doesn’t require the AB to knock down the EC customs union

c) Better not to request from the court a decision that might jeopardize its legitimacy

(1) The court likely wont go down that road

(2) Don’t want to conflict with political powers

d) Fundamental issue that might have been considered by the Indian officials in bringing the case

e) Small but precise attack – attacking the weakest point of the entire regime and attacking it in the easiest way the AB can find it illegal

8. Before we actually enter into analyzing Art XXIV (5), the decision looks at whether there is actually jurisdiction – do the Panel and the AB have the competence to study whether the justification which Turkey brings forward meets the requirements?

a) Look to the DSU – general rule is to look at Art 1 – the rules and procedures for standing

b) Art 1 para 1 establishes the jurisdiction to resolve any dispute

c) Even if there is a political process, that does not preclude the DSB from acting

9. They put out three different levels of scrutiny!

a) Refer to decision in India case re: quantitative restrictions.  It’s just an exception, normal scrutiny, and we adjudicate (para 60) ( look to other decision 

b) Para 48 – offer some flexibility – implies low level of scrutiny and high deference

c) Para 50 – here, too, we caution that the flexibility is limited

(1)  .'. we have normal, low level, and some further form of scrutiny – that’s really messy all in one decision!

10. Does the AB just discuss these two requirements or does it go further?

a) Added further requirement that the formation of the customs union would not be prevented
b) Translate into legal discourse

(1) Inventing this third element ( decide the case by this third element

(2) Reasonable alternatives – this is the ground where they can comfortably decide cases 

(3) Bring it to a general type of analysis – want to always go to the area where they are comfortable

(4) The core argument is necessity – para 61


(a) The trade measure introduced must be necessary for the formation of the customs union

(b) These arguments are very common

11. Main reproach of the AB against the Panel – why were they wrong?

a) They didn’t look into the chapeau

b) WTO more lenient and favorable to regional integration

c) Different general agenda

d) Two very different visions of the Panel and the AB

(1) Panel ( a regional association must conform to the WTO objectives – transfer all trade instruments into duties, not many exceptions are acceptable

(a) clear hierarchy of trading systems

(b) WTO system enjoys primacy over regional systems

(c) Want to facilitate formation of regional associations

(2) AB ( wants thorough regional integration

(a) AB more feasible politically

F. The National Treatment Clause
1. Introduction and philosophy
a) Imposes the principle of non-discrimination as between domestically produced goods and the same imported goods
b) Art III
c) The prohibition of discrimination usually entails a huge shift of power from political to judiciary

(1) One might question this increase of power and whether the judiciary has all the means to deal with these issues

(2) Has been extremely influential and there are many courts where if you want to win a case it’s best if you construe it under disc (ECJ)

(3) If you can construe a conflict convincingly under disc chances of victory are quite high

(4) Construction of reality through language

d) Japan – Alcoholic Beverages
(1) In examining the consistency of the Japanese taxation on liquor products with Article III, the Appellate Body in Japan – Alcoholic Beverages II explained the purpose of Article III in the following terms: 

(2) “The broad and fundamental purpose of Article III is to avoid protectionism in the application of internal tax and regulatory measures. More specifically, the purpose of Article III ‘is to ensure that internal measures ‘not be applied to imported or domestic products so as to afford protection to domestic production’.  Toward this end, Article III obliges Members of the WTO to provide equality of competitive conditions for imported products in relation to domestic products.   ‘[T]he intention of the drafters of the Agreement was clearly to treat the imported products in the same way as the like domestic products once they had been cleared through customs. Otherwise indirect protection could be given’.

2. Discriminatory Taxes: Art III:2 (see also EC – Bananas)
a) Japan-Alcoholic Beverages
(1) Interpretation of III:2, second sentence which specifically refers to III:1
(2) The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production.

(3) The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.
(4) In examining the consistency of the Japanese taxation on liquor products with Article III, the Appellate Body in Japan – Alcoholic Beverages II explained the purpose of Article III in the following terms: “The broad and fundamental purpose of Article III is to avoid protectionism in the application of internal tax and regulatory measures. More specifically, the purpose of Article III ‘is to ensure that internal measures ‘not be applied to imported or domestic products so as to afford protection to domestic production’. Toward this end, Article III obliges Members of the WTO to provide equality of competitive conditions for imported products in relation to domestic products.  ‘[T]he intention of the drafters of the Agreement was clearly to treat the imported products in the same way as the like domestic products once they had been cleared through customs. Otherwise indirect protection could be given’
(5) Art III:2, first sentence
(a) If imported products are taxed in excess of like domestic products, then that tax measure is inconsistent with Art III .  1 is a general principle, 2(1) is a specific application
(b) Question of like products
(6) Must determine whether the taxed imported and domestic products are “like” and whether the taxes applied to the imported products are “in excess of” those applied to domestic products
(a) Construe narrowly
(7) Look to working party report: “case-by-case basis” and look to “the product’s end-uses in a given market, consumers’ tastes and habits, which change from country to country, the product’s properties, nature, and quality”
(a) Determinations of like products in other GATT provisions may follow different guidelines in order to fulfill the object and purpose of that provision
(b) Many different aspects of “likeness” and must be narrow in this context
(8) Even the smallest amount is “in excess of”
(9) Art III:2, second sentence
(10) Three issues: whether
(a) “the imported products and the domestic products are directly competitive or substitutable products which are in competition with each other;
(b) the directly competitive or substitutable imported and domestic products are not similarly taxed; and
(c) the dissimilar taxation of the directly competitive or substitutable imported and domestic products is applied so as to afford protection to domestic products”
(11) In determining directly competitive or substitutable products, case by case basis which looks to physical characteristics, common end-uses, tariff classifications, and market place
(12) “not similarly taxed” is different from “in excess of”
(a) Must be heavier burden on domestic products
(13)  .'. a measure may be inconsistent with Art III:2(1) but not Art III:2(2)
(14) “So as to afford” does not require intent, merely application
(a) Look to design, architecture, and the revealing structure of a measure
(15) Applied reasoning to facts, considering the Panel’s report
(16) Found that shochu and vodka were like products, and “through a combination of high import duties and differentiated internal taxes, Japan manages to isolate domestically produced shochu from foreign competition, be it foreign produced shochu or any other of the mentioned white and brown spirits”
(17) The Appellate Body in Japan – Alcoholic Beverages II examined whether the Japanese tax measure governing the taxation of alcoholic beverages violated Article III:2 of GATT 1994. After concurring with the Panel's finding that the Liquor Tax Law was not in compliance with Article III:2, the Appellate Body made the following general statement about WTO rules and the concept of “security and predictability”: “WTO rules are reliable, comprehensible and enforceable. WTO rules are not so rigid or so inflexible as not to leave room for reasoned judgements in confronting the endless and ever-changing ebb and flow of real facts in real cases in the real world. They will serve the multilateral trading system best if they are interpreted with that in mind. In that way, we will achieve the ‘security and predictability’ sought for the multilateral trading system by the Members of the WTO through the establishment of the dispute settlement system.”
(18) Overall purpose of Art III GATT = avoidance of …protectionism”, not “protection”…Translates into protection of expectations of equality of competitive conditions.  One imp consequence: trade volume irrelevant

(19) Contextual interpretation III:2(1) = narrow = not every competitive relationship in the marketplace is sufficient to be ...like” under Art III:2(1)
(a) The threat of violation under (2) is higher than that under (1)
(b) You could say that like products are products that are in competition, so the most apparently natural way to interpret (1) would make like products = competitive products, but then (2) would be without proper application, since all cases would be dealt with under (1); That kind of complication is to be avoided

(c) Underlying principle? We are acting always on the assumption that the legislator is reasonable and always acts with a purpose

(d)  .'. we have to give a narrow reading to S 1

(20) Need to distinguish between full definitions and partial definitions

(a) Full = provides guidance in all or most cases, whether the element is given in a certain situation or whether it is not

(b) Partial = tells us that criteria are stated why an element applies in a given situation; none of the criteria that you are given is necessary in order that that element is fulfilled

(c) When defining legal elements, you have a basket of possible criteria which you can use 

(d) Case by case very often asserts or is a statement by the court to say that under this law or w/r/t this element, a full definition is not possible

(21) Difference between (1) and (2) is that (2) requires that there is actual need of protection

(a) Intent of protection of domestic product doesn’t count- too difficult to prove since the burden falls on the complaining party
3. Discriminatory regulations: Art III:4
a) The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this paragraph shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the means of transport and not on the nationality of the product.
b) Requires that imported products receive no less favorable treatment than domestic like products in respect of laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution, or use
c) EC – Asbestos (2001)
(1) Defining “like products” for III:4
(a) Ordinary meaning from dictionary insufficient (simply sharing characteristics or qualities) – doesn’t specify which characteristics, to what extent, or from who’s perspective
(b) Context: look to Art III:1 for general principle
(i) Distinguish III:2 from III:4: “Art III:4 applies only to “like products” and does not include a provision equivalent to the second sentence of Art III:2”
(ii)  .'. the general principle of Art III:1 is not expressed through two distinct obligations as in III:2 but through a single obligation that applies solely to “like products”
(c) Fundamentally a determination about the nature and extent of the competitive relationship and a broader interpretation than III:2(1) (though not broader than III:2 combined)
(d) Case by case approach, back to WP report
(i) Physical properties
(ii) Extent to which the products are capable of serving the same or similar end-use
(iii) Extent to which consumers perceive and treat the products  as alternative means of performing particular functions in order to satisfy a particular want or demand
(iv) International tariff classifications
(e) While interrelated, must also look to each separately
(f) Evidence relating to health risks may be relevant to evaluating end use, but also used for a different purpose under Art XX(b)
(g) Dissimilar physical attributes does not end the inquiry, but does place a higher burden on the complaining party to show that the end uses and competitive market indicate like products
(h) Decided that the Panel erred in their analysis and applied reasoning laid out above
(2) Fibers are physically different, do share a small number of similar end-uses representing an important proportion of end-uses for asbestos fibers, but no evidence re: non-overlapping end-uses, Canada presented no evidence re: consumer taste and habits, and there are different tariff classifications
(a)  .'. they are not like products
(3) Concurrence: notes that the consideration of health risks is confined to this particular case and may not be applicable in other situations
(4) Why is it important to distinguish between primary obligations and justifications?

(a) We have seen in Asbestos case that there was a question about the health concerns ( was it under III and the primary obligations or exclusively under Art XX as a justification

(5) Burden of proof issue

(a) The issue where to discuss is not just w/r/t evidence (b.o.p) but also important for burden of persuasion
(b) What kind of proof does the Π have to provide?   Only need a prima facie case ( no need for full evidence

(c) Makes the burden easier

(d) There is on the claimant on the level of first obligations the burden of persuasion and proof, but only a prima facie level

(e) Then the burden shifts to the other side to rebut the prima facie case

(f) Same logic applies to justifications

(g) Does not need to bring an exhaustive level of proof

4. Less favorable treatment
a) Korea – Beef (2001)
(1) In Korea – Various Measures on Beef, the measure at issue established a dual retail distribution system for the sale of beef. Inter alia, imported beef was to be sold either in specialized stores selling only imported beef or, in the case of larger department stores, in separate sales. The Appellate Body first held that such different treatment of imported products did not necessarily lead to less favourable treatment: 

(2) “We observe … that Article III:4 requires only that a measure accord treatment to imported products that is ‘no less favourable’ than that accorded to like domestic products. A measure that provides treatment to imported products that is different from that accorded to like domestic products is not necessarily inconsistent with Article III:4, as long as the treatment provided by the measure is ‘no less favourable’. According ‘treatment no less favourable’ means, as we have previously said, according conditions of competition no less favourable to the imported product than to the like domestic product.
(3) This interpretation, which focuses on the conditions of competition between imported and domestic like products, implies that a measure according formally different treatment to imported products does not per se, that is, necessarily, violate Article III:4. In United States – Section 337, this point was persuasively made. In that case, the panel had to determine whether United States patent enforcement procedures, which were formally different for imported and for domestic products, violated Article III:4. That panel said: ‘On the one hand, contracting parties may apply to imported products different formal legal requirements if doing so would accord imported products more favourable treatment. On the other hand, it also has to be recognised that there may be cases where the application of formally identical legal provisions would in practice accord less favourable treatment to imported products and a contracting party might thus have to apply different legal provisions to imported products to ensure that the treatment accorded them is in fact no less favourable. For these reasons, the mere fact that imported products are subject under Section 337 to legal provisions that are different from those applying to products of national origin is in itself not conclusive in establishing inconsistency with Article III:4.’
(4) A formal difference in treatment between imported and like domestic products is thus neither necessary, nor sufficient, to show a violation of Article III:4. Whether or not imported products are treated ‘less favourably’ than like domestic products should be assessed instead by examining whether a measure modifies the conditions of competition in the relevant market to the detriment of imported products.”
(5) Panel found that the dual retail system did alter competitive market.  AB agreed, but for different reasons
(6) Analyze fundamental thrust and effect of the measure
(a) Formal separation in and of itself does not violate III:4.  Must inquire as to whether that separation actually modifies the conditions of competition in the market to the detriment of the imported products
(b) Actually result was the “virtual exclusion of imported beef from the retail distribution channels through which domestic beef (and until then, imported beef, too) was distributed to Korean households and other consumers throughout the country” calling for a entirely new system for imported beef.  There were drastic reductions of opportunities.
(c) While it did fall upon individual retailers to make the ultimate determinations, it was the legal mandate which imposed this choice in the first place (i.e. not a choice to remain under the old system)
(d) Trade volume does not factor into the analysis of the conditions of competition
5. “Laws, regulations, and requirements” is to be given broad reading, basically equivalent to “measures” in Art XXIII:1(b) (Japan – Film)
6. Art III v. Art XI
a) The Panel on EC – Asbestos examined the WTO-consistency of a French ban on the manufacture, import and export, and domestic sales and transfer of certain asbestos and asbestos-containing products. In this context, the question arose whether the French measure fell under the scope of Article III or Article XI. The Panel’s findings on this issue were not appealed and thus were not reviewed by the Appellate Body. The complainant, Canada, argued that this case was not addressed by the interpretative Note Ad Article III. Specifically, Canada was arguing that the interpretative Note Ad Article III only applies if the measure is applicable to the imported product and to the domestic product. However, in Canada’s view, the explicit import ban did not apply to the domestic product because the domestic product was of course not imported. Moreover, since France neither produced nor mined asbestos fibres on its territory, the ban on manufacturing, processing, selling and domestic marketing was, in practical terms, equivalent to a ban on importing chrysotile asbestos fibres. The Panel first indicated, contrary to Canada’s claim, that the Note Ad Article III applied to this case, stating: 

b) “[T]he word ‘comme’ in the French text of Note Ad Article III [‘and’ in the English text] implies in the first place that the measure applies to the imported product and to the like domestic product.  The Panel notes in this connection that the fact that France no longer produces asbestos or asbestos-containing products does not suffice to make the Decree a measure falling under Article XI:1. It is in fact because the Decree prohibits the manufacture and processing of asbestos fibres that there is no longer any French production. The cessation of French production is the consequence of the Decree and not the reverse. Consequently, the Decree is a measure which ‘applies to an imported product and to the like domestic product’ within the meaning of Note Ad Article III.

c) Secondly, the Panel notes that the words ‘any law, regulation or requirement […] which applies to an imported product and [‘comme’ in the French text] to the like domestic product’ in the Note Ad Article III could also mean that the same regime must apply to the imported product and the domestic product.  In this case, under the Decree, the domestic product may not be sold, placed on the domestic market or transferred under any title, possessed for sale, offered or exported. If we follow Canada’s reasoning, products from third countries are subject to a different regime because, as they cannot be imported, they cannot be sold, placed on the domestic market, transferred under any title, possessed for sale or offered. Firstly, the regulations applicable to domestic products and foreign products lead to the same result: the halting of the spread of asbestos and asbestos-containing products on French territory. In practice, in one case (domestic products), they cannot be placed on the domestic market because they cannot be transferred under any title. In the other (imported products), the import ban also prevents their marketing.”
d)  In this regard, the Panel rejected Canada’s argument that an identical measure must be applied to the domestic product and the like imported product if the measure applicable to the imported product is to fall under Article III: 

e) “We note that the relevant part of the English text of Note Ad Article III reads as follows: ‘Any […] law, regulation or requirement […] which applies to an imported product and to the like domestic product’.  The word ‘and’ does not have the same meaning as ‘in the same way as’, which can be another meaning for the word ‘comme’ in the French text. We therefore consider that the word ‘comme’ cannot be interpreted as requiring an identical measure to be applied to imported products and domestic products if Article III is to apply.

f) We note that our interpretation is confirmed by practice under the GATT 1947. In United States – Section 337 of the Tariff Act of 1930, the Panel had to examine measures specifically applicable to imported products suspected of violating an American patent right. In this case, referring to Note Ad Article III, the Panel considered that the provisions of Article III:4 did apply to the special procedures prescribed for imported products suspected of violating a patent protected in the United States because these procedures were considered to be ‘laws, regulations and requirements’ affecting the internal sale of the imported products, within the meaning of Article III of the GATT. It should be noted that in this case the procedures examined were not the same as the equivalent procedures applicable to domestic products.

G. Art XX Exceptions (note – AB stresses that in analyzing an Art XX defense, the provision must first fall under one of the exceptions, then must be examined under the requirements of the chapeau)
1. Art 25 ( the only element laid out

a) Gives the possibility to waive any obligation – only saving thing is the procedure

b) Special rules to adopt such a waiver

c) Thus the provision that allows for a justification doesn’t provide any substantive requirements

d) Gives possibility to waive exceptions

e) Very big hole into the system of legality under GATT – has been cut back to some extent with more elaborate procedures

f) Very important things have happened under the waiver

(1) EC banana regime

2. Low trade barriers (LTB) and non-discrimination (ND) in intl trade relations

a) Specific aims of the WTO

b) One way to go through the various justifications is to look at their relationship with this overarching principle

3. Art 23, para. 1 GATT, Art 22 DSU (suspension of concessions as a counter measure)

a) Incentive to bring a country into compliance

b) Instrument of compliance

c) Any legal regime without that is toothless

d) Since these are countermeasures, they are there in order to force a country to come in line with rules of GATT

e) Although it infringes primary obligations, it actually furthers the overarching principles of the WTO

f) Allow trade restrictive measures if they positively relate to overarching principles

4. Art II.2(b) GATT – (w/r/t prohibited subsidies)

a) Allowed to slash duties in that case, however there are a group of subsidies that are prohibited and a group of those that are allowed

b) What is the difference?   23 needs a ruling by the DSB and a full procedure, whereas II.2 is unilateral and you don’t need a  ruling by the DSB

5. Justifications which allow for economic policies which are protective of the domestic industries (art 19 – escape clauses)

a) Art XIX GATT, concretized by agreement…

6. Other principles and policies (public morals, health, gold or silver, secure compliance with other GATT friendly laws, prison labor, etc. etc.)

a) Art XX GATT, partially concretized by agreement on technical barriers, and the agreement on sanitary…

b) Art XXI GATT national security exception

c) Art III:8a, 17:2, GATT government procurement

d) Art IV GATT

e) Art IX GATT: rules of origin requirements – what policy is protected here?  Consumer protection

f) Art XI:2a) GATT specific health exception

7. Art XX(b) – health measures
a) Relates to SPS Agreement and the TBT Agreement
b) EC – Asbestos 
(1) Canada appealed the panel’s assessment of the credibility and weight to be ascribed to the scientific evidence
(a) AB found that the Panel did not exceed the bounds of their discretion
(2) Note that the Panel made correct findings in terms of the scientific evidence regarding the risk to human health, the fact that there is no need for quantified evidence of that risk, that WTO members are free to set their own policies for protecting human health, and laid out guidelines for determining whether “controlled use” is a reasonable alternative
(3) Question is whether there is an alternative measure that would achieve the same end and that is less restrictive of trade than a prohibition
(a) “France could not reasonably be expected to employ any alternative measure if that measure would involve a continuation of the very risk that the Decree seeks to ‘halt.’”
(b) The Panel found that controlled use was not proven to achieve the same level of health protection that France desired
8. Art XX(d) – enforcement measures
a) Korea-Beef
(1) The Appellate Body examined Korea’s argument that the prohibition of retail sales of both domestic and imported beef products (the dual retail system) was designed to secure compliance with a consumer protection law, and thus, although in violation of Article III:4, nevertheless justified by Article XX(d). Referring to its Report on US – Gasoline, the Appellate Body set forth the following two elements for paragraph (d): 
(2) “For a measure, otherwise inconsistent with GATT 1994, to be justified provisionally under paragraph (d) of Article XX, two elements must be shown. First, the measure must be one designed to ‘secure compliance’ with laws or regulations that are not themselves inconsistent with some provision of the GATT 1994. Second, the measure must be ‘necessary’ to secure such compliance. A Member who invokes Article XX(d) as a justification has the burden of demonstrating that these two requirements are met.” 

(3)  The Appellate Body attempted to situate the meaning of the term “necessary” within the context of Article XX(d) on a “continuum” stretching from “indispensable/of absolute necessity” to “making a contribution to”. Furthermore, the Appellate Body emphasized the context in which the term “necessary” is found in Article XX(d) and held that in “assessing a measure claimed to be necessary to secure compliance of a WTO-consistent law or regulation [a treaty interpreter] may, in appropriate cases, take into account the relative importance of the common interests or values that the law or regulation to be enforced is intended to protect”: 

(4) “We believe that, as used in the context of Article XX(d), the reach of the word ‘necessary’ is not limited to that which is ‘indispensable’ or ‘of absolute necessity’ or ‘inevitable’. Measures which are indispensable or of absolute necessity or inevitable to secure compliance certainly fulfill the requirements of Article XX(d). But other measures, too, may fall within the ambit of this exception. As used in Article XX(d), the term ‘necessary’ refers, in our view, to a range of degrees of necessity. At one end of this continuum lies ‘necessary’ understood as ‘indispensable’; at the other end, is ‘necessary’ taken to mean as ‘making a contribution to’. We consider that a ‘necessary’ measure is, in this continuum, located significantly closer to the pole of ‘indispensable’ than to the opposite pole of simply ‘making a contribution to’.  In appraising the ‘necessity’ of a measure in these terms, it is useful to bear in mind the context in which “necessary” is found in Article XX(d). The measure at stake has to be ‘necessary to ensure compliance with laws and regulations … , including those relating to customs enforcement, the enforcement of [lawful] monopolies … , the protection of patents, trade marks and copyrights, and the prevention of deceptive practices’. (emphasis added) Clearly, Article XX(d) is susceptible of application in respect of a wide variety of “laws and regulations” to be enforced. It seems to us that a treaty interpreter assessing a measure claimed to be necessary to secure compliance of a WTO-consistent law or regulation may, in appropriate cases, take into account the relative importance of the common interests or values that the law or regulation to be enforced is intended to protect. The more vital or important those common interests or values are, the easier it would be to accept as “necessary” a measure designed as an enforcement instrument.
(5) In sum, determination of whether a measure, which is not ‘indispensable’, may nevertheless be ‘necessary’ within the contemplation of Article XX(d), involves in every case a process of weighing and balancing a series of factors which prominently include the contribution made by the compliance measure to the enforcement of the law or regulation at issue, the importance of the common interests or values protected by that law or regulation, and the accompanying impact of the law or regulation on imports or exports

(6) Panel found that the dual retail system had been put in place to address problems of misrepresenting less expensive foreign beef for more expensive domestic beef, therefore meeting the first requirement.   This point was not raised in the appeal
(7) Turning to necessary, the AB noted that the Panel found that the dual retail system was not used in other related product areas where they relied on traditional enforcement procedures
(8) “For Korea, alternative measures must not only be reasonably available, but must also guarantee the level of enforcement sought which, in the case of the dual retail system, is the elimination of fraud in the beef retail market”
(9) But AB shares Panel’s decision and finds that Korea could reach its desired level of enforcement under conventional enforcement measures.
(10) Also note that Korea effectively shifted the cost of enforcement to imported goods and retailers of imported goods
(11) To what extent should the courts have the chance of second guessing the appropriate mean

(a) For that reason, there’s already an issue of legitimacy with the courts – even stronger with the WTO

(b) AB introduces a more lenient definition of necessity w/out giving up control

(12) consequence?  The legal argument under the term necessary is even more open and indeterminate – also possible now to settle for a very lenient level of control

(13) process of weighing and balancing a series of actors

(14) discourse of policy even more imp under this new definition
9. Art XX(g) – conservation measures
a) US – Gasoline
(1) Panel found a lack of connection between the less favourable treatment and the conservation of natural resources and that a rule consistent with Art III:4 would not hinder the US pursuit of conservation
(2) AB disagreed with the Panel’s reasoning
(3) “Relating to the conservation of exhaustible natural resources” must be read in context, including Art I, III, and XI ( may not be read so expansively as to subvert the purpose and object of III:4, and vice versa
(a) Case by case basis
(4) The appropriate question is “whether the baseline establishment rules are appropriately regarded as ‘primarily aimed at’ the conservation of natural resources for the purposes of Art XX(g).”  
(5) AB finds that the measures, taken as a whole, affected both domestic and imported goods and related to conservation, regardless of the finding of “less favourable treatment”
(6) The Panel stated that only if the discrimination relates to the conservation of natural resources may measure fall w/in exception; AB makes a broader argument by stating that what has to relate to conservation of natural resources is not the discrimination but the measure itself - the AB places discrimination in the chapeau 
H. The Chapeau to Art XX
1. Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures
2. US – Shrimp (1998)
a) AB notes the importance of sustainable development first
b) Three elements of arbitrary discrimination

(1) Application of the measure must result in discrimination different from the kind found in substantive obligations (Art I, III, XI)
(2) Discrimination must be arbitrary or unjustifiable in character
(3) Discrimination must occur between countries where the same conditions prevail
c) Chapeau maintains a balance between exceptions and obligations to other Members
d) Was the measure an abuse or misuse of the justification under XX(g)?
(1) Looks to both substantive and procedural requirements
(2) “Section 609, in its application, is, in effect, an economic embargo which requires all other exporting Members, if they wish to exercise their GATT rights, to adopt essentially the same policy as that applied to, and enforced on, United States domestic shrimp trawlers…Viewed alone, the statute appears to permit a degree of discretion or flexibility”
(3) But the guidelines take that flexibility away
(4) It is a rigid and unbending standard as applied
(5) “It is not acceptable, in international trade relations, for one WTO Member to use an economic embargo to require other Members to adopt essentially the same comprehensive regulatory program, to achieve a certain policy goal, as that in force within that Member’s territory, without taking into consideration different conditions which may occur in the territories of those other Members.”
(6) Ban during the proceedings also discriminated
(7) No serious negotiations; AB points out the importance of multilateral agreements for environmental protection
(8) Inter-American Convention provides an alternative course of action that was reasonably open to the US for securing legitimate policy goals
(9) “The unjustifiable nature of this discrimination emerges clearly when we consider the cumulative effects of the failure of the US to pursue negotiations for establishing consensual means of protection and conservation of the living marine resources here involved, notwithstanding the explicit statutory direction in Section 609 iteslf to initiate negotiations as soon as possible for the development of bilateral and multilateral agreements.”
(10) Phase-in period has discriminatory effects as well
(11) “What we have decided in this appeal is simply this: although the measure of the US in dispute in this appeal serves an environmental objective that is recognized as legitimate under paragraph (g) of Art XX, this measure has been applied by the US in a manner which constitutes arbitrary and unjustifiable discrimination between Members of the WTO, contrary to the requirements of the chapeau of Art XX.”
e) Basically, there was no flexibility in certification and the process was neither transparent nor predictable.
f) Does the GATT allow for domestic measures which apply outside of the territory of that state and does the WTO allow for domestic measures that require another state to adopt a certain form of process and production methods

(1) Extraterritoriality – a domestic rule (US rule on shrimp) relates to social activity outside the territory of the regulating state

g) Does art 20 allow for restrictive measures which rely not on the quality but on the way the product was produced?

(1) Similar to analysis of like products – reliance on consumer taste – not used, but could potentially be a line of argument in the future

(2) If they are like precuts, is it possible that the discrimination is justified b/c the production method is different

h) Here they didn’t go under 3(4) – just 11

(1) What does that tell us?  There needs to be a very close link bet the domestic measure and the external law

(2) Here apparently not so close

(3) Not imposing the identical requirements

(4) Not enough connection bet domestic and external

(5) When separated, the idea is that it becomes art 11 case

i) arbitrary and unjustifiable disc, disguised restriction on intl trade

(1) is it one or the other or both?

(2) Must satisfy BOTH
3. US – Shrimp (Malaysa)
a) Action claiming that US had not brought Section 609 into conformity with WTO

b) The US had made good faith efforts 
c) Doesn’t require a conclusion of multilateral negotiations

I. International Trade and Other Areas of Concern
1. The Effect of expanded trade on environmental quality

a) Nordstrom and Vaughn, WTO Secretariat Study, 1999

(1) Depends on political conditions (i.e. who goes first?)
(2) Not all kinds of growth are equally benign for the environment

(3) Trade could play a positive role in the this process by facilitating the diffusion of environment-friendly technology around the world

b) Daly, From Adjustment to Sustainable Development

(1) Free trade conflicts with sustainable development

2. Human Rights and International Trade Policy

a) Jackson-Vanik provision establishes a complicated scheme for determining when Communist countries may be given MFN treatment under US trade law and requires annual consideration of whether to renew such treatment

3. Labor standards
a) Internationally recognized core labor standards

(1) Association

(2) Organize and bargain collectively

(3) Prohibition of forced labor

(4) Prohibition of exploitative child labor

(5) Nondiscrimination

b) US GSP Scheme
(1) GSP may be withdrawn if a beneficiary developing country fails to afford a worker rights

4. Trade controls/National Security
a) Ensuring production for war

b) Art XXI

J. Escape Clauses, Safeguards, and Adjustment Policies
1. Introduction and policies
a) Safeguards measures are available under certain conditions to respond to fairly traded imports, while more extensive counter-measures are permitted to respond to imports that are dumped, subsidized, or otherwise considered to be in violation of international rules of conduct

b) Art XIX – escape clause
c) Uruguay Round Agreement on Safeguards
d) Might serve to compensate those who suffer from trade liberalization

(1) Injured businesses and workers can argue that they have been made to bear an undue proportion of the cost of trade liberalization
e) Restoring competitiveness

f) The safety valve hypothesis

g) Public choice/contractarian principle

h) Rough elements:

(1) Dumping

(2) Damage

(3) Causation

i) Procedural requirements (particularly antidumping code)

(1) Reasons, notice, etc.

(2) In almost all cases ECJ has declared illegal it was on procedural grounds

(3) Usually where you can win the case

j) How do the antidumping and the safeguards codes relate to the two GATT provisions? 

(1) Procedural requirements – must read VI with the Codes

(2) Safeguards and antidumping are on equal footing – all one coherent code – all part of one greater whole of the GATT/WTO

(3) Therefore, domestic measures must comply

k) What is the main difference between the two instruments?

(1) AD is unfair trade remedy, safeguards is a fair trade remedy 
(a) XIX – nothing to reproach
(2) Are they mutually exclusive?
(a) No – it’s possible to have both
(b) Though it will never really happen (see later notes)
(c) It’s easier to act on AD than safeguards
(3) One relates to the financial compensation factor

l) Safeguarding is national (i.e. a member as a whole)  and antidumping is individual industries

(1) Abuses of dominant positions
(2) Allow for an even playing field

(3) Assist/protect developing countries

m) Is dumping illegal under the WTO?

(1) It’s condemned, but not necessarily illegal

2. WTO Developments

a) Argentina – Footwear (2000)

(1) Panel found that Argentina’s findings re: increased imports, serious injury, and causation were inconsistent with Art 2 and 4 of the Safeguards Agreement
(2) Increased Imports

(a) Art 2.1 and 4.2(a) require “a demonstration not merely of any increase in imports, but, instead, of imports in such increased quantities and under such conditions as to cause or threaten to cause serious injury.”  Must look to rate and amount in absolute and relative terms, including trends
(b) However, AB also finds that in addition to trends, must look at recent imports as well (“is being imported”)
(c) “The increase in imports must have been recent enough, sudden enough, sharp enough, and significant enough, both quantitatively and qualitatively, to cause or threaten to cause serious injury”
(3) Serious injury
(a) Agree with the Panel that Art 4.2(a) requires at minimum all listed relevant factors + other relevant factors
(b) Also must take into account definition of serious injury and look to the significant overall impairment of the industry
(4) Causation
(a) Agree with Panel’s use of the relationship between movements in trends
(b) Since there were no “increased imports” and no “serious injury” there was no “causation”

(c) In Argentina – Footwear (EC), the Panel set forth the following approach to the analysis of causation: “Applying our standard of review, we will consider whether Argentina’s causation analysis meets these requirements on the basis of (i) whether an upward trend in imports coincides with downward trends in the injury factors, and if not, whether a reasoned explanation is provided as to why nevertheless the data show causation; (ii) whether the conditions of competition in the Argentine footwear market between imported and domestic footwear as analysed demonstrate, on the basis of objective evidence, a causal link of the imports to any injury; and (iii) whether other relevant factors have been analysed and whether it is established that injury caused by factors other than imports has not been attributed to imports.”
b) US – Lamb (2001)
(1) Unforeseen developments
(a) GATT XIX:1 + SG Agreement 3.1
(b) SG Agreement are rules for the application of GATT XIX, provisions must meet the requirements of both
(c) SGA adopted into order to clarify GATT provisions

(d) In US – Lamb, the Appellate Body stated that a published report within the meaning of Article 3.1. must also contain a finding on the existence of “unforeseen developments” within the meaning of Article XIX:1(a) of GATT 1994: “Article 3.1 requires competent authorities to set forth findings and reasoned conclusions on ‘all pertinent issues of fact and law’ in their published report. As Article XIX:1(a) of the GATT 1994 requires that ‘unforeseen developments’ must be demonstrated, as a matter of fact, for a safeguard measure to be applied, the existence of ‘unforeseen developments’ is, in our view, a ‘pertinent issue[] of fact and law’, under Article 3.1, for the application of a safeguard measure, and it follows that the published report of the competent authorities, under that Article, must contain a ‘finding’ or ‘reasoned conclusion’ on ‘unforeseen developments’.”
(2) Domestic industry
(a) Identify products which are like or directly competitive with the imported product
(b) Then move to identify producers
(c) “As a whole” does not include producers of other products in the domestic industry
(3) Causation
(a) Increased imports do not have to be sufficient to cause or threaten to cause serious injury, nor must the increase alone be capable causing injury
(b) Also in US – Lamb, the Appellate Body again stressed the importance of the separation of injurious effects by increased imports on the one hand and other factors on the other hand: “Article 4.2(b) states expressly that injury caused to the domestic industry by factors other than increased imports ‘shall not be attributed to increased imports.’ In a situation where several factors are causing injury ‘at the same time’, a final determination about the injurious effects caused by increased imports can only be made if the injurious effects caused by all the different causal factors are distinguished and separated. Otherwise, any conclusion based exclusively on an assessment of only one of the causal factors – increased imports – rests on an uncertain foundation, because it assumes that the other causal factors are not causing the injury which has been ascribed to increased imports. The non-attribution language in Article 4.2(b) precludes such an assumption and, instead, requires that the competent authorities assess appropriately the injurious effects of the other factors, so that those effects may be disentangled from the injurious effects of the increased imports. In this way, the final determination rests, properly, on the genuine and substantial relationship of cause and effect between increased imports and serious injury.

(c) As we said in our Report in United States – Wheat Gluten Safeguard, the non-attribution language in Article 4.2(b) indicates that, logically, the final identification of the injurious effects caused by increased imports must follow a prior separation of the injurious effects of the different causal factors. If the effects of the different factors are not separated and distinguished from the effects of increased imports, there can be no proper assessment of the injury caused by that single and decisive factor. As we also indicated, the final determination about the existence of ‘the causal link’ between increased imports and serious injury can only be made after the effects of increased imports have been properly assessed, and this assessment, in turn, follows the separation of the effects caused by all the different causal factors.
c) US – Wheat Gluten (2001)
K. The Regulation of Dumping
1. Problems
a) Interface
b) Legalization
IV. Summing Up

1. Theory ( Development of a conceptual framework in order to understand the positive law

2. Function of theory ( analytical or descriptive function; normative function

a. This framework should help us to develop interpretations in the case of textual vagueness (“like products”, eg.)

b. Have an idea how body of law should generally develop (political)

3. What is the origin of the article?

a. Written in 2000 as a way to work through a situation of uncertainty

b. Criticisms: comparative advantage wasn’t working

c. General claim that the WTO is undemocratic and that it undermines democratic rule in WTO member states

i. In that respect, there was a possibility of contribution from a lawyering perspective

ii. By linking bodies of knowledge with so far have not been linked

d. Fundamental problem with the WTO as laid out in article

i. You have a body of law which is adjudicated according to proper logic, isolated from politics, on the other hand, inconceivable to have law completed isolated from politics – the link provides legitimacy to the law and the legal process

e. What is the specific function of the DSU?

i. Revolutionary thing is the obligatory adjudicative function ( generally you have the weakness of all functions of govt

1. Decentralized processes weak legislation, etc

2. Dis res is central!  This is the enormous 

f. Question: would you consider the DSB as a court or tribunal?

i. Independent body that applies law to facts

ii. Standing institutional which decides disputes according to the law

1. Missing: the element of decision

2. But they don’t actually decide!

3. Crucial

4. But at the same time, in all practical respects, they have the final word (reverse consensus)

5. Absolute ambivalence in the system

6. A court decides – it’s a power

7. It exercises power

8. This is deliberately not the case – the decision is a political one

9. Interesting because it works so well!  Used as a model for other intl adjudicative bodies

g. w/r/t panels – not a standing body

h. very much like a domestic statute – so what’s the problem?

i. Democratic treaty making less developed than in domestic law

j. Why does the minority within a state accept to be outvoted?

i. Most con law theory tells us that it is legitimate

ii. Aspect of positive law – the law that is out there can at any moment be changed by democratic majority

iii. That type of bargain does not work at the intl law level – the normal political process within a country cannot change that

iv. You have to change the entire treaty – very burdensome process, very well proven that for a given majority, 

4. V. specific pt – WTO law interferes deeply with spheres which had been subject to domestic democratic processes

5. Therefore it diminishes the political leeway for domestic legislators to construe econ. policies to the will of the current majority

6. In fact, we have this basis which has parliamentary ratification and democratic credentials, but we cannot say that they are as good as domestic democratic processes

7. WTO tries to curtail the law making powers

a. 3.2 in the DSU ( the GATT members say don’t do what the ECJ has done

b. must do it according to the customary rules of intl law, nevertheless, as evident, we have seem that any court, any judge who decides a case on the basis of highly open ended law, but necessity creates law

c. b/c they create statements and arguments that will be taken up in later disputes

d. also the case in the domestic system?

i. Legitimacy?  Usually found within the statute

ii. How is this enormous power legitimized under the democratic principle?

iii. Written in constitution

iv. The judges can adjudicate and develop the law and they find legitimacy in the legislator’s ability to intervene

v. Reverse consensus, adopt new interpretation

8. Might the right way to understand the WTO is under a constitutional document view?

a. It has a constitutional function?

b. Von B doesn’t find that convincing

c. Other elements which play an important role

i. Inclusion of rule making by other institutions

ii. And the inclusion of scientific evidence

iii. Let’s incorporate that into the WTO will help us to deal with the issue of keeping this law up to date and serving some sort of political function

9. How do deal with it brings profound issues of global differences

a. Mainly three ways

i. Liberalism

1. Free trade, remove trade barriers, non-discrimination

2. WTO embodies what is rational – those that go against are irrational or immoral

3. The logic of the WTO (CA) is the interest of the general public

4. The WTO is enshrined reason and is therefore really close to HRs

5. With that understanding, the constitutional function is no mismatch – puts reason upon unreasonable govts

ii. Intl governance

1. The WTO along the lines of the European something or other

2. Regulatory 

3. Give WTO more political functions to deal with mismatch

iii. Coordinated interdependence

1. Scaled down understanding

2. No constitutional function

3. No market integration function

4. But it responds to a certain sitch where today most domestic econ are interdependent

b. WTO objectives

i. Preamble gives substance to coordinated interdependence, but not to the first two

ii. Same is true w/r/t non-discrimination and exceptions

iii. Allows members to pursue domestic policies – leads to broad interpretation of exceptions

c. Procedural substantive law – how can we avoid to build a very rich body of case law – see Shrimp – they don’t say what is possible under art XX but require parties to negotiate to find a solution

d. Respond to the problem

e. International democracy

f. One of several possible understandings of the WTO

10. General: ** theory question!**

11. reduced real purpose: not free trade, not integration, but comes very close to coordinated interdependence – when looking at text of WTO and alcoholic beverages that is prolly the best theoretical understanding

12. issue of justice ( discussed issue a little bit when looking at preamble 

a. interesting question re: developing countries and trade barriers: could be a violation of MFN clause, but there are significant protections and that information may be less than perfect


13. fly over the WTO landscape

14. econ and poli sci

15. welfare and political costs of some instruments (different – some which are less detrimental and some which are more detrimental)

16. those which are less detrimental from a policy or econ perspective (duties) are sometimes allowed, whereas those which are really bad (quotas) are prohibited

17. pros and cons to intl trade

a. much of the substantive law of the WTO is to find an acceptable way to get the pros and the cons in a meaningful way together

18. Second part of course:

19. looked as institutional and procedural issues

20. WTO as an organization

21. Big importance of organization of law to substantive issues

22. Article on law and politics

23. Organization aspect is really important for understanding the substantive law

24. Specific development of the WTO is just one core element of how to interpret

25. Art 3 and Art 4

a. There is a policy behind -  to make the WTO to appear less important than it actually is

26. Dispute settlement procedure and the working has been accepted

a. Many cases (25,000 pgs of jurisprudence)!

b. Quite a huge body of law

c. DS is the agent that propels that body of law and makes it important

d. Art 3(2), started discussing general issues of interpretation

e. Case on Section 301 – relationship between multi and uni lateralism – WTO enshrines the move from uni to multi

27. Issue of direct effect ( individuals/foreigners can sue the govt in domestic courts…usually a foreign company will sue the govt 

28. Substantive law

29. Started by discussing how to construe a WTO legal argument

30. 1. look to provision – what’s the most important – have to find a state action that infringes that provision

31. 2. if there is an infringement, go on to look to whether it is justified by an exception

32. then dive into the substantive law of the WTO

33. Japanese industries – was it a measure or not?  Then discuss the element of measure – there must be a trade measure that falls within the definition and then there must be a violation

34. Ie. Semi conductor case  - intuition will guide you…leads you to those provisions whose violations are likely

35. Need some type of preunderstanding

a. If it is something, it’s art 11

36. Looked into duties, art 1, 2, schedules, technical issues of tariffs and schedules, justifications, customs issues, etc

a. All have a specific agreement which deals with these issues

b. A lot of domestic law has a harmonizing law

37. MFN principle ( discussed with the EC bananas case – flavour of this incredibly complex principle

a. How WTO asserts control over the issue of like products

b. Not up to the member by putting it under two different regimes

38. Briefly to the level of justification

a. Art 24 provision on regional integration

i. Turkey India case

ii. This case is so difficult because two imp logics collide – global multilateralism on one side and regional integration on the other – not just economics, but tons of other things

iii. Big clash

iv. These two policies have to be mediated by art 24 – very difficult

39. Art 3 – lots of time spent here

a. General look into non-discrimination

b. Tried to link to domestic law knowledge – structure is the same

c. 3(2)

i. discussed general issues of legal arguments

ii. what does it mean by case by case analysis, etc.

iii. tried to get a better grasp on legal arguments

iv. limited number of good arguments, and therefore translates into other fields of law

d. 3(4)

i. asbestos case

ii. Art 11 – 3(4)

e. How to construe like products

40. Moved from obligations to justifications

a. Another list with most important justifications

b. Civil law doctrinal thinking

c. Art 20 – most clashes of different world views worked out

d. Understand the 2 step procedure – clause and then chapeau

e. Asbestos and gasoline

f. Saw that they are slightly differently worded and that makes a difference

g. Very delicate line 

h. Shrimp case tries to walk it by forcing the countries that apply such standards into negotiations with the country who’s producers will be affected

41. Antidumping and safeguard measures

a. Vibrant field right now

b. WTO background within domestic law

c. Even if not self-executed

42. Theoretical framework

43. Why this is meaningful

44. Looked at different understandings of the WTO which have quite a bearing on the interpretation of the law

45. Gave some form of summary of what we have done and some sort of outlook
� A decision to grant a waiver in respect of any obligation subject to a transition period or a period for staged implementation that the requesting Member has not performed by the end of the relevant period shall be taken only by consensus.


� “The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products”


� “If any contracting party should consider that any benefit accruing to it directly or indirectly under this Agreement is being nullified or impaired or that the attainment of any objective of the Agreement is being impeded as the result of the application by another contracting party of any measure, whether or not it conflicts with the provisions of this Agreement”


� No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party.





