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CORPORATIONS

Fall 2003, Prof. Allen

A. INTRODUCTION TO THE LAW OF ENTERPRISE ORGANIZATION

a. Elements of a productive economy:

1) Capital: technology and infrastructure

2) Labor: education

3) Law: property, contracts, courts, tax

4) Plan (develops naturally from good laws?)

b. Capital markets

1) Principal US statutes: Securities Act of 1933 and Securities and Exchange Act of 1934

a. 1933 regulates initial distribution of securities (IPOs – not in this course)

b. 1934 created SEC and regulates secondary markets

2) Sources of capital: family and friends, banks, angel capital, venture capital

c. Basis for corporation law

1) Transaction cost reduction – concept of why we need corporation law

a. Short name – searching for efficient system

2) Organization Law – standard set of legal relationship between participants

3) Problem of management inefficiency – can lead to excessive costs (inflated management salaries) and funny dealings (self-dealing)

4) Fiduciary duty XE "Fiduciary duty"  – instead of having clear (& manipuable) rules, we have the fiduciary principle

B. ACTING THROUGH OTHERS: THE LAW OF AGENCY

1. Introduction to Agency

a. Agency: agreement between two people (Principal and Agent) where the P bestows a legal power on the A and it is accepted by the A; can be special or general

1) Special: limited purpose or thing

2) General: ongoing, more than 1 thing is considered, generally a range of activities

b. Can be disclosed, undisclosed, or semi-disclosed: important to know who you’re contracting with

c. Principle question – authority

1) Actual authority XE "Authority:Actual" : delegated by the principal (judged from perspective of reasonable A); 

a. Express authority XE "Authority:Express"  – A’s authority stated explicitly

b. Implied authority XE "Authority:Implied"  – what A reasonably believed that P meant when authority delegated

2) Apparent authority XE "Authority:Apparent" : authority that P never meant to give but that a 3rd-party would reasonably believe A had (judged by the acts of a reasonable 3rd party)

a. Black letter law: not reasonable for 3rd-party to rely on the statements of an A as a basis to establish the authority of the agent (need contact w/the P)

i. Two reasons for variations: intuition of fairness and idea of ex-ante efficiency

3) Inherent power  XE "Authority:Inherent power" (‘authority of position’): situations w/no actual or apparent authority:

a. R§161 TA \l "R§161" \s "R§161" \c 2  [20]: General A for disclosed/partially disclosed P subjects P to liability if other party reasonably believes A is authorized (e.g., other similar As would be authorized) and has no notice that A is not authorized

b. R§161 TA \s "R§161" (a): Special A for disclosed/partially disclosed P has no power to bind P by (s or conveyances if not authorized or apparently authorized unless P is estopped or unless the A’s only departure from given authority is for [examples]

c. R§194 TA \l "R§194" \s "R§194" \c 2  [21]: General A who is undisclosed

4) Ratification: if P knows about A’s action, even if actions were against A’s direction, and either allows a benefit to accrue or detriment to 3rd-party w/o notifying the 3rd-party

a. Another way that we can affirm that a ( is binding – notion of fundamental fairness

b. Encourages people to act promptly to prevent further damage or to voluntarily assume damages that accrue to them

c. Different if undisclosed principal: then, agent is liable on (
d. Nogales Service Center v. Atlantic Richfield Co. TA \l "Nogales Service Center v. Atlantic Richfield Co." \s "Nogales Service Center v. Atlantic Richfield Co." \c 1 ; Ariz. App. 1980; no authority, but some basis to hold P liable

1) ARCO argues that they were not bound by promise of agent

2) Court uses idea of inherent power, but ( loses anyway due to procedural error

3) Interesting b/c 3rd-party knew it was dealing with A; doesn’t fit any of the categories too well

e. Overarching aspect of relationship from legal point of view is a fiduciary duty XE "Fiduciary duty" ; 3 duties owed: Obedience (respect scope of authority), Loyalty (effort to advance agency), Care (negligence)

1) Fiduciary obligation trumps legal rules; default rule: A must act reasonably in interpretation

2) Contract entered w/o authority doesn’t exist; loss falls on P or 3rd-party

f. Jenson Farms Co. v. Cargill, Inc. TA \l "Jenson Farms Co. v. Cargill, Inc." \s "Jenson Farms Co. v. Cargill, Inc." \c 1 ; Minn. 1981; question as to whether the person is an agent at all

1) Holding: Cargill liable for Warren’s (s, though no formal (written) agreement

2) Court emphasized control as main element for establishing relationship – started with small financing, then more financing, eventually Cargill got to be controlling

g. General rule: P’s are liable for the torts of their A’s if A is “servant” (a/k/a employee), but not if “independent contractor” 

1) Respondiat superior XE "Respondiat superior"  – P’s are liable for A’s torts if they are done w/in the scope of the agency

2. Tort Liability

a. Moving towards fair & efficient world; idea of control (P can control A) more important in tort area

1) R § 219 TA \l "R§219" \s "R§219" \c 2 (1): principal is liable while agent is acting in scope of relationship

a. §219 (2): not if outside scope of employment, unless [exceptions]; 

b. §220 TA \l "R§220" \s "R§220" \c 2 : No liability for independent contractors, defined by: extent of control, skill level, number of deals, length of time, etc.

b. Humble Oil & Refining Co. v. Martin TA \l "Humble Oil & Refining Co. v. Martin" \s "Humble Oil & Refining Co. v. Martin" \c 1 ; Tex. 1949; master/servant vs. independent contractor

1) Car (never touched by attendant) rolls away and hits (; owner of land (Humble) and car sued

2) Humble says that they are landlord, supplier, but not in master/servant relationship

3) Court: Agent; lease was terminable at will – leverage against Humble was pretty minimal

c. Hoover v. Sun Oil Co. TA \l "Hoover v. Sun Oil Co." \s "Hoover v. Sun Oil Co." \c 1 ; Del. 1965; 
1) Car owner sued everybody in sight; Sunoco claims that Barone is independent contractor and moves for summary judgment – wins

2) Less control than Humble TA \s "Humble Oil & Refining Co. v. Martin"  – no obligation in lease agreement, no day-to-day decisions

3) DE judges are more likely to reach a hard result (one that doesn’t seem as “fair”) as a result of legal formalism

3. Fiduciary Relationships

a. Fiduciary Duty of Loyalty XE “Fiduciary duty:Duty of loyalty” 
1) Duty of Loyalty XE “Fiduciary duty:Duty of loyalty” : duty to advance relationship and not yourself, so that duty is to relationship and loyalty owed is to exercise power and judgment to advance that goal

2) Trusts XE "Fiduciary duty:Trust"  are strictest forms of fiduciary obligation – if a trustee breaches and court enforces some liability, severe damages; courts are not often sympathetic in these types of cases

a. Damages: under ( law, difference between value and what was paid; under trust law, difference between the highest intermediate point and what was paid

3) R§390 TA \l "R§390" \s "R§390" \c 2  [33]: an agent acting on his own account has a duty to deal fairly with the principal and disclose all facts; 2 elements of duty of loyalty XE "Fiduciary duty:Duty of loyalty"  – full disclosure and fairness

4) Tarnowski v. Resop TA \l "Tarnowski v. Resop" \s "Tarnowski v. Resop" \c 1 ; Minn. 1952; P can sue A if power not reasonable and in good faith

a. Agent is lied to, passes info along to Principal; Principal screwed

i. P sues seller for rescission; wins; then, sues A for breach of fiduciary duty

5) In Re Gleeson TA \l "In Re Gleeson" \s "In Re Gleeson" \c 1 ; Ill. App. 1954; can contract around loyalty, but there may be some limits

a. Facts: landlord died; tenant became trustee and attempted fair dealing

b. Court: he has an obligation to disclose, and fair dealing doesn’t relieve that obligation

i. Trust XE "Fiduciary duty:Trust"  is the strictest form of fiduciary obligation; no profits even though good faith

6) Types of Fiduciary Relationships; differ in duration and amount of monitoring:

a. Testamentary trust: long duration, little monitoring; (, demanding fiduciary obligations

b. Estate administration: less duration, little monitoring; tight fiduciary obligations

c. Guardians: maybe long time, unsure of monitoring; high fiduciary standards

d. Revocable trust: more monitoring; less demanding

e. Agent: better monitoring

f. Partner: better monitoring

g. Corporate directors: better monitoring (used to be quasi-fiduciary)

7) Courts look at these b/c of control by one person of property of another and element of trust

C. THE PROBLEM OF JOINT OWNERSHIP: THE LAW OF PARTNERSHIP

1. Introduction to Partnership

a. Partnership (UPA XE "Uniform Partnership Act (UPA)"  §6(1)): 2 or more persons who carry on as co-owners in a business for profit [S9]

1) Purpose: raise capital, specialization of roles, provide incentives to management (e.g., options)

2) 3 significant aspects of ownership:

a. Right to control (mgmt): can control things you own (‘right to exclude others’ in property) 

b. Agency: partners are agents to each other and the business; each can bind the partnership

i. Principle of fairness as fiduciary obligation or duty of partners

c. Liability: each may be held personally liable for partnership debts

i. Rights to residual returns from asset: return that is left after you pay obligations (profit) – can be freely assigned; right to participate in assets on dissolution

3) Doesn’t have to be in writing (‘partnership at will’ – no terms), unlike corporation, which has to be filed with the state; partnership is just between people and requires no formality

b. Uniform Partnership Act (UPA XE "Uniform Partnership Act (UPA)" , adopted in all 50 states); Revised Uniform Partnership Act (RUPA XE "Revised Uniform Partnership Act (RUPA)" , 1997, being adopted in many states)

1) A significant change in the RUPA XE "Revised Uniform Partnership Act (RUPA)"  that not only is partnership an entity, but there is a provision that makes it a more stable form (doesn’t have to be reorganized with each partner change)

c. Meinhard v. Salmon TA \l "Meinhard v. Salmon" \s "Meinhard v. Salmon" \c 1 ; N.Y. 1928; fiduciary relationship among partners

1) Facts: Meinhard wanted to be included in Salmon’s new deal (not just a renewal), signed 4 months before end of 20-year lease on a hotel

2) Cardozo says Salmon behaved badly – he should have gone to his partner and made him aware of the potential deal

a. Some cases say that a partner can buy a reversion; Salmon argues that this isn’t a reversion, but a new interest

3) This case could go either way – good points on both sides

4) Law & Economics take – what would they have done if they’d thought about it at the beginning?  Meinhard would likely bid against Salmon, helping Gerry (landowner)

a. Pareto XE "Efficiency:Pareto"  and Kaldor-Hicks XE "Efficiency:Kaldor-Hicks"  efficiency: K-H (total wealth) standard for public policy decisions 

d. Vohland v. Sweet TA \l "Vohland v. Sweet" \s "Vohland v. Sweet" \c 1 ; Ind. App. 1982; how to tell if someone’s a partner

1) Partnership has pass-through taxes – no separate taxes, but still have to file a form

a. No tax form filed here; plus, Sweet listed himself as self-employed salesperson

2) Holding: there are lots of ways that something could be deemed a partnership (gives examples), so this could be; most important factor is his interest in the net income

2. Creditor’s Rights

a. Since partners are jointly liable for partnership debts, it’s important to know who the partners are:

1) Who is a partner for liability purposes?

2) When a partner withdraws from the partnership, how does it affect continuing liabilities?

3) What’s the relationship b/w creditors of a partner personally and creditors of a partnership?

b. Munn v. Scalera TA \l "Munn v. Scalera" \s "Munn v. Scalera" \c 1 ; Conn. 1980; withdrawing partner problem

1) Facts: Scalera brothers were in partnership, and decided to end the partnership; Munns forced to choose 1 of the 2 to finish building their house (Robert); issue is whether Peter is liable

2) Fact that partnership ceased to be did not relieve him of liability; remaining parties cannot increase the burdens of the exiting party, so “material” change relieved him of liability

a. Courts are often sympathetic to these departing partners

3. Third-party claims against partnership property

a. Partners are liable for the partnership and personally liable; how do individual assets get divided?

1) In re Comark TA \l "In re Comark" \s "In re Comark" \c 1 ; C.D. Cal. 1985; claim against general partner of bankrupt company

a. Comark went into bankruptcy and trustee brought suit against Newman; Newman quickly gets judgment against 2 general partners and begins to execute by getting lien against one’s car; Trustee wants order – doesn’t want a race to the courthouse

b. There may not be enough assets of general partner to go around, so court issues injunction to extend stay so that things can proceed in an orderly fashion

c. Court doesn’t say that the state-court lien is affected; it’s just put on hold

d. Bankruptcy Act of 1898 had jingle rule; Bankruptcy Act of 1978 modifications – creditors of partnership have priority of partnership assets (as always); for personal assets, they have the same priority as others

b. Cancellation of an agreement entered by one partner

1) National Biscuit Co. v. Stroud TA \l "National Biscuit Co. v. Stroud" \s "National Biscuit Co. v. Stroud" \c 1 ; N.C. 1959; each partner has authority to act as agent w/in scope of partnership

a. Freeman makes deal, Stroud tells them to stop

b. If you say that any partnership deal can be intercepted by another partner, you have a hyper-unstable form; you can’t give notice and except yourself from responsibility (but you can terminate the partnership)

2) UPA XE "Uniform Partnership Act (UPA)"  §9 TA \l "UPA §9" \s "UPA §9" \c 2 (3) / §18 TA \l "UPA §18" \s "UPA §18" \c 2  say that if ordinary matter of partnership, only a simple majority required

c. Effects of withdrawal (§29 TA \l "UPA §29" \s "UPA §29" \c 2 ) – partners have the right to withdraw at any time

1) Effect is dissolution (§30 TA \l "UPA §30" \s "UPA §30" \c 2 ): partnership isn’t terminated, but begins wind-up process (§37 TA \l "UPA §37" \s "UPA §37" \c 2 ) 

2) Under §31 TA \l "UPA §31" \s "UPA §31" \c 2 (1) and §31 TA \s "UPA §31" (2), without violation and in contravention; §38 TA \l "UPA §38" \s "UPA §38" \c 2 : if no violation (§31 TA \s "UPA §31" (1)) 

3) §32 TA \l "UPA §32" \s "UPA §32" \c 2 : by decree of court

4) Adams v. Jarvis TA \l "Adams v. Jarvis" \s "Adams v. Jarvis" \c 1 ; Wis. 1964; validity of withdrawal agreement

a. Facts: 1 withdraws from doctor partnership; agreement said that any remaining A/R would be property of partnership

b. §38 TA \s "UPA §38" (1): when dissolution is caused in any way except contravention, any partner, unless otherwise agreed, can have partnership property sold and applied to pay debts and then distributed…

i. This is a “unless otherwise agreed,” so court holds agreement valid

5) Dreifuerst v. Dreifuerst TA \l "Dreifuerst v. Dreifuerst" \s "Dreifuerst v. Dreifuerst" \c 1 ; Wis. 1979; in-kind versus sale of assets (cash) on dissolution

a. Facts: at will partnership; not wrongful dissolution; trial court held in-kind distribution of assets [Real estate law – partition in kind (recognizing unique character of land)]

b. Court: you have the right to get cash; statute [UPA XE "Uniform Partnership Act (UPA)"  §38 TA \s "UPA §38" (1)] says you can’t do in-kind

6) Page v. Page TA \l "Page v. Page" \s "Page v. Page" \c 1 ; Cal. 1961; at-will partnership versus partnership for term

a. Facts: both partners put lots of $ in; partnership in linen supply was doing badly, then started looking up, and 1 that’s creditor wants out; other guy asks court to find partnership for term, and trial court agrees

b. Court: some evidence needed to prove it’s a partnership for term (not at-will), but there is fiduciary duty and dissolution must be exercised in good faith

4. Limited Partnership

a. Limited partnership XE "Limited partnership" : general partners (as under UPA XE "Uniform Partnership Act (UPA)" ) and limited partners (rights as under agreement but no managerial voice and limited liability) 

b. Delaney v. Fidelity Lease Limited TA \l "Delaney v. Fidelity Lease Limited" \s "Delaney v. Fidelity Lease Limited" \c 1 ; Tex. 1975; corporation as general partner doesn’t work

1) Facts: 3 limited partners ran a partnership through a corporation

2) Interesting historical anomaly (“wrong’’): case was at a time where you’d be liable if you were a controller, but not a limited partner as long as you didn't exercise any management duties

a. Today, different – in a ( case, courts wouldn’t likely hold limited partners liable

5. Partnership forms and corporations

a. Limited partnership (LP) XE "Limited partnership" : law moving towards expansion of limited liability b/c it makes contracting cheaper – you know what the assets of the LL company are and are able to ( based on that

b. Limited liability partnership XE "Limited liability partnership"  (LLP): firm is liable, partners have unlimited liability in some circumstances (in control or personal involvement), limited liability in others (other areas)

1) Preferred by accounting and law firms – we think it’s good to have these professionals with unlimited liability for the services they provide

c. Limited liability company XE "Limited liability company"  (LLC): most elegant and corporate-like form, but no mandatory terms

1) Striving to combine partnership taxation with corporate limited liability

2) Corporation XE "Corporation"  has double-taxation (corporation tax and personal income tax); partnership and LLC have pass-through taxation (income tax only)

3) Legal person, limited liability, members (not shareholders), agreement (states terms)

4) Taxing authority begin “box checking” in 1997 to ask if LLCs want pass-through taxation

D. THE CORPORATE FORM

1. The Corporation and Capital Markets

a. Corporation XE "Corporation" : entity (legal person with indefinite life) that has LL, free transferability of share interests and centralized management

1) 4 characteristics of corporations: perpetual entity, centralized mgmt, limited liability (efficient granting of credit), transferable interests (efficiency gains)

2) Partnership default: all partners participate in management; corporation: stockholders have a voice but little to do w/the business – business decisions are made by professional managers

a. Some contribute capital (shareholders) and some contribute management skills

3) No permission needed to trade shares; led to growth of public markets and permitted capital to diversify

a. Basket theory XE "Basket theory" : higher return on lower risk with diversification

b. Governance: statutes, corporate charter, bylaws, sometimes shareholder agreements

1) Statutes are “not so important”: DE is de-facto national law; some other jurisdictions use MCA

2) Charter: capital structure of firm; today, also many indemnification provisions; can’t be amended easily (only with board suggestion and shareholder approval)

3) Bylaws: either the board or the shareholders alone can change

c. More mandatory features of corporation: 

a. Minimum capital – gone long ago ($1 min today)

b. Some voting stock – can have 1 share of voting stock that has all voting power 

c. Board of Directors – required legally, but can be 1 person

d. Mandated topics for shareholder voting: amendment to charter; changes to bylaws; mergers, sales of company’s assets, dissolutions – fundamental changes to structure

d. Law of dissolution = winding-up; board has to pass a resolution and get shareholder approval

1) Directors become trustees – collect assets, pay debts, distribute any excess to shareholders

a. If a creditor is forgotten, disaggregated shareholders are potentially liable, but only to the extent of their individual distribution

e. Capital markets price based on supply and demand; with good information, prices directed better

1) Needed social conditions:

a. Transparency; disclosure (mandated?); standard forms of reporting and accounting; competent and accountable market agents (e.g., brokers, distributors); efficient and fair mechanisms for trades (i.e., stock exchanges); relatively low trading costs; restrictions on insider trading?
2) U.S. system – capital markets provide equity capital

3) 1915-1985: accepted fact that management was autonomous; people are buying a risk/reward interest and not really interested in the company

4) Growth of pension funds and mutual funds in 2nd half of 20th century led to large stockholders who do more monitoring

2. Markets

a. Constraints

1) Product market: in a competitive market, you have less room to ‘steal’; in a more relaxed (uncompetitive) market, more room to ‘steal’ (e.g., do a bad job)

2) Capital market: if you want funding, you have do a good job

3) Labor market: incentive compensations can create the right incentives

b. 2 problems:

1) Ensuring the integrity of information to markets and mechanisms that run the markets

2) Agency problem

a. Less supervision/control of managers; one result is empire-building (large firms)

b. Reduced agency costs: we only want to reduce in an optimal way – don’t want to do this if hurting the productivity of central management; e.g., separating Chairman from CEO

c. U.S. – dual notions of sovereignty (states and central government) 

1) Early: Federalists move to consolidate power in federal government

2) Late 19th century: Supreme Court grew more conservative, tending towards deregulation

3) 20th century: Court will not allow states or federal government to regulate labor laws, etc.

a. Police power created out of interstate commerce clause under FDR

4) 1933: Securities Act is passed to regulate capital markets

5) 1934: regulation of secondary market

a. Requires disclosure; makes it illegal to manipulate/deceive; regulates proxy solicitations

6) Sarbanes-Oxley and others have further federalized over the years

7) After competition, DE wins battle of states (for big companies)

a. One view is that state legislatures are groveling for $, and result will be weakest standards

b. Gaines looked at ‘Tolbin’s cube’ (ratio of book value to market capitalization); he ran regression & found DE companies worth more than companies incorporated in other states

c. If there is a race, DE won and others gave up; DE attuned to the needs of corporations

i. Probably most important thing is what is seen as the quality of the court system

3. Centralized Management – The Board

a. Automatic Self-Cleansing Filter Syndicate Co. v. Cunninghame TA \l "Automatic Self-Cleansing Filter Syndicate Co., Ltd. v. Cunninghame" \s "Automatic Self-Cleansing Filter Syndicate Co., Ltd. v. Cunninghame" \c 1 ; Eng. 1906; board v. shareholders

1) Facts: conflict where shareholders want to merge, board doesn’t

2) Board is better informed but has the agency problem

3) Result: merger has to be originated by the board (shareholders cannot propose), but cannot be implemented w/o shareholder approval

b. Jennings v. Pittsburgh Mercantile Co. TA \l "Jennings v. Pittsburgh Mercantile Co." \s "Jennings v. Pittsburgh Mercantile Co." \c 1 ; Pa. 1964; agency authority case

1) One member of a board (agent) cannot bind the board; agency law applied to corporate form

E. DEBT, EQUITY, AND ECONOMIC VALUE

1. Sources of capital: debt and equity

a. Equity: managers like a lot of equity b/c can’t be pulled back and easier to withstand losses

1) Want enough equity to avoid bankruptcy in down business cycle and avoid equity opportunism XE "Equity opportunism"  – when equity investors have so little at stake that they will take outside risks (b/c they feel that they’re playing with the bank’s money)

b. Debt: supplies most of the capital (more than equity); subject to exploitation by equity or board

1) Contractual protections in loan agreement, e.g. monitoring, first right to $, security interest

2. Valuation

a. Present value / Future value: FV = PV * (1 + r)

b. Risk; 2 elements: 

1) Riskless rate (Treasuries); risk premium (on top of riskless rate) 

a. Systematic risk – risk across the board (e.g., market) (cannot remove)

b. Idiosyncratic (Specific, Unsystematic) risk – risk unique to a given company (controllable)

2) Volatility: more varied prices = more volatility, willingness to pay less

3) Diversification: e.g., different assets within a class, different classes of assets, internationally

c. Efficient Market Hypothesis: in efficient markets, information is instantaneously disseminated and reflected in stock price; 2 types of market efficiency: 

1) Informational efficiency – information is integrated

2) Fundamental efficiency – prices that the market comes up with are fully rational

3) Arbitrageurs are the heroes of the efficient market by driving market towards efficient value
d. Fundamental value in appraisal XE "Appraisal"  cases – Discounted Cash Flow method (DCF)
1) WACC (Weighted Average Cost of Capital) – want to weight by cost of capital to the company
a. Cost to company is not interest rate, but the after-tax rate (say, rate less 35% for taxes)

b. Cost of debt: market will tell you the increase in risk by the new price of the bond
i. Ex: $1,000 bond w/12% interest, now $960:

1. Original after-tax rate: 12%*(1-35%)=7.8%; Now: 12%*65%*1000/960=8.13% 

c. Cost of equity: more of an estimation – usually done now with CAPM: relationship between a particular stock and the market (beta); riskier = higher beta


d. If there’s a different discount rate for the Debt and the Equity, then blend them (based on % of each, usually not 50/50 – more Debt than Equity)

2) Courts usually use 5-year Discounted Cash Flow to valuate
a. Balance statement: net gross income minus operating costs and non-cash expenses 
i. To reach accounting statement, add back in non-cash expenses (e.g., deprecation)

ii. Cash flows = accounting profits plus/minus non-cash charges
b. To find out the value of the equity, take the assets and subtract the debts

F. THE PROTECTION OF CREDITORS

1. Introduction

a. Rationale: protect creditors from corporate debtors who misrepresent or dilute income or assets, perhaps due to expanded notions of limited liability

b. Protections available to creditors:

1) Disclosure

2) Regulated capital requirements; e.g., statutory dividend restrictions (doesn’t do much today)

3) Duties on corporate participants

4) Fraudulent Conveyance restriction – most important remedy

a. Similar to bankruptcy – all assets paid into court

b. Uniform Fraudulent Transfer Act (UFTA XE "Uniform Fraudulent Transfer Act (UFTA)" ): 2 types of fraudulent transactions: [140/S1219]

i. Transactions w/o consideration; fraudulent if: transferor rendered insolvent; transferor believes/intends to incur debts can’t pay; transferor left w/unreasonably small capital

ii. Transactions with actual intent to hinder or delay

c. Claims: if a sale of assets, creditors will claim below market value, debtor will claim forced sale – had to get the $, so got a little less than market

i. If it’s an arms-length sale and below market price, debtor has a decent argument

2. Equitable Doctrines

a. Equitable doctrines are quite flexible; court goes on intuition of fairness (not legal doctrines)

b. Subordination XE "Subordination"  – making one shareholder subordinate to others 
1) Costello v. Fazio TA \l "Costello v. Fazio" \s "Costello v. Fazio" \c 1 ; 9th Cir. 1958; equitable subordination for gross undercapitalization (too much debt: equity)

a. Facts: 2 of 3 partners received notes from partnership which reorganized b/c sales and profits went down

b. ( is trustee in bankruptcy; company owes duty to shareholders; trustee sees that debtors are same as some of the creditors; says they should be subordinated to ‘real’ creditors

c. In a dissolution, trustee owes fiduciary duty to debtors; trustee has fiduciary duty to take ordinary care and make good-faith judgments; can make an ‘action for instruction’ – asking court what he/she should do; common law courts of equity give advisory decision

d. Court: business was undercapitalized; relatively minor remedy of equitable subordination; normal remedy under UFTA XE "Uniform Fraudulent Transfer Act (UFTA)"  §4 TA \l "UFTA §4" \s "UFTA §4" \c 2 (a)(1) or (2) would result in debt cancellation (much worse)

c. Piercing the Corporate Veil XE "Piercing the Corporate Veil" 
1) Two-prong test to pierce veil: unity of interest and ownership between entities; fiction of separate corporate existence would sanction a fraud XE "Fraud"  or promote injustice

a. All that is necessary to avoid piercing of veil is that corporate formalities are observed: meetings XE "Annual meeting" , stock issued, stock paid for, separate bank accounts, minutes of meetings…

b. Need fraud XE "Fraud"  or inequitable conduct to pierce

2) Sea-Land Services, Inc. v. The Pepper Source TA \l "Sea-Land Services, Inc. v. The Pepper Source" \s "Sea-Land Services, Inc. v. The Pepper Source" \c 1 ; 7th Cir. 1991; you need some fraud XE "Fraud"  or inequitable conduct for justice to follow (remanded for additional fact-finding)

a. Facts: Marchese owns 5 companies and all 5 are sued

b. Court: Van Dorn test with 2 requirements: unity of interest and ownership; would promote fraud XE "Fraud" /injustice; reversed – holds not a fraud XE "Fraud"  to do business with very little capital

3) Fraud XE "Fraud" : False Statement that is material and relied upon to detriment
4) Kinney Shoe Corp. v. Polan; 4th Cir. 1991; veil-piercing for lack of compliance with any formalities

a. Facts: assignment of lease from Kinney to Industrial, who stopped paying rent; Kinney gets ( against Industrial, then goes to pierce against Polan; Dist. Ct. found for Polan

b. Dist court held assumption of risk (could have written into (); Cir. reversed and pierced

5) Walkovszky v. Carlton TA \l "Walkovszky v. Carlton" \s "Walkovszky v. Carlton" \c 1 ; N.Y. 1966; inadequate compensation rarely basis for piercing veil

a. Facts: 2 cabs in each company’s name; P brings theory that they are “mere agencies” and fraud XE "Fraud"  argument

b. Majority says the argument isn’t very plausible; less and less are courts likely to find undercapitalization, especially in ( context; courts prefer mandatory insurance scheme

d. Hansmann and Kraakman argument for limited liability for torts

1) ( claimants can protect themselves

2) Optimal precautions – make corporations liable for their risky moves and apply pro rata liability

G. NORMAL GOVERNANCE: THE VOTING SYSTEM

1. The Role Of Shareholder Voting

a. 3 sources of shareholder power: Right to vote, sell, sue

b. With dispersed shareholders, collective action problem; today, increasingly active institutional shareholders exhibit more voting power 

c. Things that can be voted on:

1) Electing / Removing the Board of Directors

a. Board can be staggered XE "Staggered board of directors"  (classes) or straight

i. §141 TA \l "§141" \s "§141" \c 2 (a): basic grant of power to board [S538]

ii. §141 TA \s "§141" (d): allows for staggered XE "Staggered board of directors"  board – 3 classes (1/3 each election)

iii. §141 TA \s "§141" (k): board can be removed with or without cause except if provided for in charter

1. Common-law: could only remove for cause (poor judgment doesn’t count)

2. O/w, (per Campbell v. Loew’s TA \l "Campbell v. Loew’s" \s "Campbell v. Loew’s" \c 1 ), Director gets notice & opportunity to be heard

2) Charter Amendments

a. §242 TA \l "§242" \s "§242" \c 2 (b): General rule: shareholders vote on charter amendments [S585]

i. Narrow interpretation under DE law (per Harford v. Dickey Company, 1943)

ii. §242 TA \s "§242" (b)(2): shareholders can vote as a class in 3 ways [185]:

1. Increase or decrease # of authorized shares of the class

2. Increase or decrease par value of the share of the class

3. Alter or change powers, preferences or special rights

3) Mergers

4) Sale of substantially all assets

5) Dissolution

6) Bylaws

d. Who votes?  Look to charter; in default, go to the statute; in DE §212 TA \l "§212" \s "§212" \c 2 :

1) DGCL §212 TA \s "§212" : generally, one vote per common share

a. Most common stock is voting stock – rarely find common stock that is not voting stock

2) Preferred generally doesn't vote, but must be stated in charter (if silent, they do get to vote)

a. Like bond holder – as long as getting paid, don't need a vote (could vote if no dividend)

3) Can have dual voting stock (A stock - 1 vote per share) (B stock - 10 votes per share)

4) §222 TA \l "§222" \s "§222" \c 2 : how to give notice of meeting XE "Annual meeting" ; record date is in advance of the meeting XE "Annual meeting" 
e. Class voting XE "Class voting" : each class has to approve a proposal with a majority vote of that class’ stock [s126]

f. §214 TA \l "§214" \s "§214" \c 2 : Cumulative voting XE "Cumulative voting" : X = (Y + N’ + 1) / (N + 1), where: [S571]

1) Y = # of shares outstanding

2) N = # of people to be elected; N’ = # of directors sought to be elected

3) Ex: owner of 510 of 1000 shares needs 5 of 9 directors to control board; X = 100.6

a. 100.6*5 < 510, so she can remove 5 (but not 6)

2. Information Rights

a. §219 TA \l "§219" \s "§219" \c 2 : 2 kinds of information that you can get:

1) Stock list XE "Information Requests:Stock list" 
a. Management usually doesn’t want to give stock list XE "Information Requests:Stock list"  b/c it’s usually used in takeover bid

b. If request denied, can bring an action in DE; courts are sympathetic and quick

c. General Time Corp. v. Talley Industries, Inc. TA \l "General Time Corp. v. Talley Industries, Inc." \s "General Time Corp. v. Talley Industries, Inc." \c 1 ; Del. 1968; only have to have a proper purpose to get list (communicating to stockholders); secondary purpose doesn’t matter

d. Burden on ( to prove lack of proper purpose (if contested)

2) Books and records XE "Information Requests:Books and records" 
a. Shareholder can ask for this when something is fishy – thinks something is wrong and wants to investigate the business of the company

b. Burden on ( to show a proper purpose

b. §211 TA \l "§211" \s "§211" \c 2 : have to have an annual meeting XE "Annual meeting" ; shareholder can force one if there isn’t 1 w/in 13 mo’s

c. §216 TA \l "§216" \s "§216" \c 2 : quorum XE "Quorum" : 1/3 of shares unless higher number established in certificate

d. §228 TA \l "§228" \s "§228" \c 2 : Consent statute – action can be taken with written approval of right # of voting shares

e. Fiduciary constraints on board action

1) Equity (shareholders) can assert that board did something to protect themselves; board must respect the shareholders and their role just as an agent must respect a principal

2) Luther v. Luther Co.: board has the right to offer more shares, but in fairness should offer to existing shareholders first; in 19th century, there was this equitable right to participate

f. Power to vote shares in the corporate treasury

1) §160 TA \l "§160" \s "§160" \c 2 (c): shares belonging to the corporation can’t vote and don’t count for quorum XE "Quorum"  [S553] 

2) §161 TA \l "§161" \s "§161" \c 2 (a): buying in stock authorized; after being bought, it can be cancelled or held in the treasury (treasury stock doesn’t vote) 

g. Speiser v. Baker TA \l "Speiser v. Baker" \s "Speiser v. Baker" \c 1 ; Del. 1987; issue: whether Speiser could vote shares at annual meeting XE "Annual meeting" 
1) Court: §160 TA \s "§160" (c) says you can’t vote in certain circumstances; didn’t mean to imply that you can vote in all other circumstances

h. Hilton Hotels Corp. v. ITT Corp. TA \l "Hilton Hotels Corp. v. ITT Corp." \s "Hilton Hotels Corp. v. ITT Corp." \c 1 ; D. Nev. 1997; argument that board violated obligation

1) Facts: ITT stock price low (badly managed); Hilton attempts tender offer XE "Tender offer" ; Hilton needed to control board to remove ITT poison pill; ITT put off meeting XE "Annual meeting"  and split into 3 subsidiary corporations to put in staggered XE "Staggered board of directors"  board

2) Court: violates Duty of Loyalty XE “Fiduciary duty:Duty of loyalty”  by disenfranchising shareholders (usually used in self-dealing transactions)

3. Proxies

a. How voting really gets done – don’t have meetings XE "Annual meeting"  crowded with bodies

b. State rules about sending proxies (DE §212 TA \s "§212" ); what you can say is federal law (§14 TA \l "1934: §14" \s "1934: §14" \c 2  of 1934 act)

1) §212 TA \s "§212"  (b): basics

2) §212 TA \s "§212"  (c): formalities (§212 TA \s "§212"  (c)(2) – telegram, etc. (email) are valid as proxies)

3) §212 TA \s "§212"  (e): agencies can be made irrevocable if not just fiduciary but also [property] interest

4) §219 TA \s "§219"  gives shareholder list – you get a computer list plus “pink sheets” (who traded that day) and a NOBO list [Non-Objecting Beneficial Owners (ultimate owners of equity)]

5) Judge reviews under §226 TA \l "§226" \s "§226" \c 2 
c. Proxy solicitation firm: each side hires to contact individuals and encourage them to vote their way

1) you can vote any time before the meeting XE "Annual meeting"  and you can also revoke (if proxy solicitation firm causes you to change your mind) – later-dated proxy takes precedence over earlier-dated one

d. Voting – management solicits proxies to solve collective inaction problem

1) Rosenfeld v. Fairchild Engine & Airplane Corp. TA \l "Rosenfeld v. Fairchild Engine & Airplane Corp." \s "Rosenfeld v. Fairchild Engine & Airplane Corp." \c 1 ; N.Y. 1955; meeting XE "Annual meeting"  expenses

a. Old board reimbursed for proxy fight; new board reimbursed itself and put to shareholder vote – overwhelmingly approved (16 to 1); ( argues waste XE "Waste" 
b. Court: expenditures were reasonable, in good faith and shareholder approved; no problem

c. Management can be reimbursed for reasonable expenses (issue about what’s reasonable)

2) Shareholders have the right to vote in their own self-interest, but controlling shareholders have a fiduciary duty when they exercise control and cause the corporation to do something

3) Schreiber v. Carney TA \l "Schreiber v. Carney" \s "Schreiber v. Carney" \c 1 ; Del. Ch. 1982; vote-buying only illegal if purpose is to defraud other stockholders

a. Brady v. Bean TA \l "Brady v. Bean" \s "Brady v. Bean" \c 1  (Ill. App. 1921): no duty to consider other interests, but obligation to consider the welfare of the enterprise

b. Good process: recommended approval and shareholder agreement; no §160 TA \s "§160"  violation

c. Claims: 1) vote-buying; 2) waste XE "Waste"  (no good reason)

d. Court: good process and not self-interested, so ( wins

e. Similar to Katz v. Eastern Airlines TA \l "Katz v. Eastern Airlines" \s "Katz v. Eastern Airlines" \c 1  (1986): in bond setting, no fiduciary obligation and offer goes to everyone; would need to be “inappropriately coercive” to be a problem

e. Federal regulation of proxies; 1934 Act: disclosure in regulatory filings, regulates proxy solicitation

1) §10 (b) TA \l "1934: §10" \s "1934: §10" \c 2 : fraud XE "Fraud"  with sale of stock; reason for most shareholder suits

2) §14 (Rule 14) TA \s "1934: §14" : proxy solicitation; result is that all communications get expensive; 1992 amendments reduce scope of ‘solicitation’

a. R14 TA \s "1934: §14" a-1(1)(2)(iv): institutional shareholder discussions

b. R14 TA \s "1934: §14" a-3: what you have to furnish

c. R14 TA \s "1934: §14" a-4: proxy requirements

d. R14 TA \s "1934: §14" a-6: SEC and fining

e. R14 TA \s "1934: §14" a-7: stock list XE "Information Requests:Stock list"  (equivalent to DE §219 TA \s "§219" )

f. R14 TA \s "1934: §14" a-8: when shareholder can access proxy; judgment about whether to include

i. Medical Committee for Human Rights v. SEC TA \l "Medical Committee for Human Rights v. SEC" \s "Medical Committee for Human Rights v. SEC" \c 1  (1970): company has to justify withholding under one of R14a-8(i) exceptions, including #7: “ordinary business”

ii. Logenheim v. Iroquois Brands TA \l "Logenheim v. Iroquois Brands" \s "Logenheim v. Iroquois Brands" \c 1  (1985): treatment of fois gras geese not “ordinary business” b/c of social significance [incorrect?]

iii. Today: non-binding ‘suggestions’ (e.g., remove pill) get in; more social proposals (e.g., Cracker Barrel sexual orientation non-discrimination, rejected, later reversed)

g. R14 TA \s "1934: §14" a-9: antifraud rule (false/misleading statements) [227 / S1812]

i. Private right of action under R10b-5 and R14a if: intended class; thing statute meant to protect against; nothing saying you can’t

ii. Elements of R14(a)-9 (similar to fraud XE "Fraud" ): Materiality XE "Materiality" , Culpability, Causation XE "Causation"  and Reliance XE "Reliance" , Remedies XE "Remedies"  (nominal fee for ( - encourages class-action) [228]

iii. High mark in 60s under Warren court; Court pulled back in 70s: Court v. Ash  TA \l "Court v. Ash" \s "Court v. Ash" \c 1 (narrowed), Blue Chip Stamp  TA \l "Blue Chip Stamp" \s "Blue Chip Stamp" \c 1 (1st “no”), and  TA \l "Santa Fe Industries Inc. v. Green" \s "Santa Fe Industries Inc. v. Green" \c 1 Santa Fe v. Green (erode §14 TA \s "1934: §14"  and §10 TA \s "1934: §10" )

3) Virginia Bankshares, Inc. v. Sandberg TA \l "Virginia Bankshares, Inc. v. Sandberg" \s "Virginia Bankshares, Inc. v. Sandberg" \c 1 ; U.S. 1991; implied cause of action

a. Facts: 85% majority wants cash-out merger using proxy; argument over fairness

b. Court: no link b/c ( had vote (2d Cir. later imposes appraisal XE "Appraisal"  remedy w/pre-merger value)

c. Point: stress b/w state and federal remedy (federal court goes with state court guess)

H. NORMAL GOVERNANCE: THE DUTY OF CARE

1. Director Liability

a. Duty Of Care XE “Fiduciary duty:Duty of care” : everyone’s duty to everyone else to act like a reasonable person & not cause harm

b. 2 kinds of shareholder suits to enforce:

1) Class actions

2) Derivative lawsuits – for company on behalf of shareholder for injury as result of director action

c. This creates disincentive to take risks; how to deal and protect directors?

1)  TA \l "§145" \s "§145" \c 2 §145: indemnification [S543]

a. a) General provision: many things indemnified against; requires ‘good faith’

b. b) Derivative suits: if sued and settles, indemnified (rarely do things go to trial)

c. j) Indemnification right continues once ex-director

d. Advancement: board can advance if person seems likely to qualify 

e. Waltuch v. Conticommodity Services Inc.; 2d Cir. 1996; success grants indemnification

i. Facts: civil suit settled, criminal suit settled for $100k @ $2.2M legal fees

ii. Court: no good faith for §145 TA \s "§145" (a); good faith requirement read into §145 TA \s "§145" (f) (permissive indemnification); ‘success’ under §145 TA \s "§145" (c) sufficient, so settlement suffices

f. Risks in indemnification:

i. Friends aren’t on board to protect you

ii. Bankruptcy – if insolvent, then you need…

2) Directors & Officers (D&O) Liability insurance

a. Post-Enron, serverability clause; as long as not fraud XE "Fraud"  by directory, they’re okay

b. Order of payments: directors have 1st claim, company only gets leftover on policy limit

3) Common law – Business Judgment Rule XE "Business judgment rule" 
a. Kamin v. American Express Co. TA \l "Kamin v. American Express Co." \s "Kamin v. American Express Co." \c 1 ; N.Y. 1976; 

i. Facts: board chose to spin off stock as dividend rather than sell to reduce taxes

ii. Claim: waste XE "Waste"  – transaction that no reasonable person could authorize

iii. Court: business judgment rule XE "Business judgment rule"  when: financially disinterested; informed; good faith

b. BJR turns question of fact into question of law, allowing judge to rule and move case along

d. 2 categories of cases where liability if no self-dealing and good faith:

1) Stupid decisions that lead to loss

2) No director decision that leads to loss (inactivity)

e. Smith v. Van Gorkom TA \l "Smith v. Van Gorkom" \s "Smith v. Van Gorkom" \c 1 ; Del. 1985; duty to be active

1) Facts: merger w/synergy b/c of unused loss; stock @ $37, Pritzker offer @ $52

2) Del. Sup. Ct.: always conflict when merger, so  TA \l "ALI §4.01" \s "§401" \c 2 ALI §4.01(a) (not §4.01(c)); “reasonably”, so liability

3) Caused D&O insurance rates to go up and caused legislatures to react:

a. DE §102 TA \l "§102" \s "§102" \c 2 (b)(7): response; can waive liability for director’s duty of care XE “Fiduciary duty:Duty of care”  in charter

i. Waiver of damages, not a waiver of the claim – can still seek an injunction

f. Duty of Care XE “Fiduciary duty:Duty of care”  (reasonableness) vs. Duty of Loyalty XE “Fiduciary duty:Duty of loyalty”  (unfair self-dealing / illegality):

1) Fundamental rule in loyalty cases [fiduciary/beneficiary]: one that deals with the corporation can only do so in terms that are fair; self-dealing is sufficient for prima facie case; (s get “intrinsic fairness” from  TA \l "Unocal Corp. v. Mesa Petroleum Co." \s "Unocal Corp. v. Mesa Petroleum Co." \c 1 Unocal [s194]

2) Duty of care XE “Fiduciary duty:Duty of care”  is like a tort; (s get business judgment rule XE "Business judgment rule"  [s194]

3) Damages: care: liable for the damages caused; loyalty: rescission or rescissionary damages

g. McMillan v. Intercargo Corp. TA \l "McMillan v. Intercargo Corp." \s "McMillan v. Intercargo Corp." \c 1 ; Del. Ch. 2000; directors not subject to trial – case dismissed at early stage when no conflicting interest

1) Complaint: lack of care in sale of Intercargo; (s allege only fair way would have been auction

2) Sympathetic reading of the statute (to (s) – statute says no liability for damages if no breach of loyalty (and add “bad faith” language); 1st real interpretation of §102 TA \s "§102"  (b)(7) is sympathetic

h. Cede & Co. v. Technicolor, Inc. TA \l "Cede & Co. v. Technicolor, Inc." \s "Cede & Co. v. Technicolor, Inc." \c 1 ; Del. 1993; DE: no difference between care and loyalty

1) Facts: LBO offer ( stock price is low, so you talk a lender into loaning you $ and you buy the stock with borrowed money; they sign up a 2-part deal: tender offer XE "Tender offer" ; once 80-90%, merger

2) Del. Sup. Ct. reversed and introduced unique perspective [260-261] that there’s no difference between care and loyalty – once you find that (s were negligent (breached duty of care XE “Fiduciary duty:Duty of care” ), that’s all you have to show

i. Emerald Partners v. Berlin TA \l "Emerald Partners v. Berlin" \s "Emerald Partners v. Berlin" \c 1 ; Del. 2001; Del. Sup. Ct. rejects McMillan approach to 102(b)(7) TA \s "§102" 
1) Gets back to the business judgment spirit of 102(b)(7) TA \s "§102"  that was deviated from in Van Gorkom
2) Rollup transaction: taking a bunch of entities and doing a bunch of mergers and ending up with 1 entity; 2 ways to make it look better: subject to vote of minority shareholders; negotiation from committee of independent directors (done here, but ( doesn’t like)

3) Claim: breach of fiduciary duty; controlling shareholder (May) went bankrupt during proceedings and given a release, so other, outside directors left

4) Chancery Court: no violation of due care shown, and provision in charter, so no case against these people, so case over

5) Del. Sup. Ct.: no – remand; necessary for Ch. Ct. to decide if it was a fair deal (later says fair)

6) Problem: why remand for determination of fairness, unless you think that they really mean that you’re liable unless you get a fair deal (implicitly overruling §102 TA \s "§102" (b)(7))?

2. Board’s duty to monitor “passivity”

a. Francis v. United Jersey Bank TA \l "Francis v. United Jersey Bank" \s "Francis v. United Jersey Bank" \c 1 ; N.J. 1981; “abandonment of office” – officer did nothing

1) Facts: small, family business; sons steal $, company goes bankrupt; Mom is drunk and dies

2) Issue: can Mom’s inattention be said to be a cause of the loss?

3) Court: liable; for a loan, confident that an objection would have prevented the loss

4) Need extreme case for liability like this; Hoye v. Meek TA \l "Hoye v. Meek" \s "Hoye v. Meek" \c 1  is another example [270]

b. Graham v. Allis-Chalmers Manufacturing Co. TA \l "Graham v. Allis-Chalmers Manufacturing Co." \s "Graham v. Allis-Chalmers Manufacturing Co." \c 1 ; Del. 1963; directors entitled to rely upon subordinates until something puts them on active notice; no obligation to put in a system of watchfulness (federal government says in 1990 that you don’t have to, but you’ll get punished more/less)

1) Facts: loss; company indicted for a criminal conspiracy to fix prices; pays fine

2) Claim: attentive directors would have known and prevented this fine; 1937 consent decree should have put management on notice; 

a. Defense: 1: decentralized management; 2: director’s report that didn’t find anything

i. §141 TA \s "§141" (e): member of board protected from good faith reliance on corporate records

3) Court: not liable; they came after 1937 so just grossly negligent (sympathetic to directors)

c. In Re Caremark International Inc. Derivative Litigation TA \l "In Re Caremark International Inc. Derivative Litigation" \s "In Re Caremark International Inc. Derivative Litigation" \c 1 ; Del. Ch. 1996; boards have an obligation to assure a system exists that is reasonably designed to assure that information respecting the corporation’s compliance with law plus its performance is reported up to responsible parties

1) §4.01 TA \s "§401"  (a) creates the duty, §4.01 (c) creates the liability standard

2) The first part of Caremark creates the duty (of directors to assure…) and the 2nd part talks about liability rules (only liability if systemic failure to observe duty)

3) New independence rules promulgated post-Enron and post-Worldcom by NYSE and S-O

a. S-O §404 TA \l "S-O §404" \s "S-O §404" \c 2  codifies Caremark: CEO and CFO have to certify to auditor any weaknesses in the company’s control system; also, have to certify financial statements in a certain way

4) Miller v. A.T.&T. TA \l "Miller v. A.T.&T." \s "Miller v. A.T.&T." \c 1 ; 3rd Cir. 1974; issue: should AT&T collect bill from Democratic convention; if they don’t collect, potentially in violation of campaign finance rules

a. Intentional violation, but in the company’s best interest

b. DE §145 TA \s "§145" (a): if no reason to believe that it’s unlawful, then indemnifiable (if reason to believe, not indemnifiable) [S 543]

I. CONFLICT TRANSACTIONS: THE DUTY OF LOYALTY

1. Transactions that Trigger A Duty of Loyalty XE “Fiduciary duty:Duty of loyalty” 
a. Duty of Loyalty XE “Fiduciary duty:Duty of loyalty” : obligation to advance the goals of the relationship and not to do it for yourself

b. 4 types of transactions invoke duty of loyalty XE “Fiduciary duty:Duty of loyalty” :

1) Self-dealing: conflicting interest; e.g., director as seller and buyer at the same time

a. Default rule: no self-dealing; general rule: can do if disclosed and intrinsically fair

b. Trust XE "Fiduciary duty:Trust"  beneficiary rule: couldn’t deal with trust at all, but could deal with trust beneficiary [as long as that person was competent] and there was full disclosure and substantively fair

i. 19th Century: trust rule was corporation rule – no transactions w/corporation else void

ii. 1880-1910: valid if fair to corporation and approved by disinterested majority of Board

1. Interested party doesn’t count towards quorum XE "Quorum" , so you need disinterested ones

2) Compensation: different test b/c it’s compensation; if approved and ratified by shareholders, goes to waste XE "Waste"  standard – hard to meet

a. Golden parachutes ((s entered into before a [hostile] takeover): triggered 2 ways: change in control; change in responsibilities

b. CEO pay is a problem that is hard to deal with; U.S. has the highest ratio of executive to worker compensation in the world, and that ratio keeps getting higher

i. Often tied to incentive compensation (options); don’t see repricing any more, but now you do see regrants (new grants), though institutional investors don’t like that either

c.  TA \l "Lewis v. Vogelstein" \s "Lewis v. Vogelstein" \c 1 Lewis v. Vogelstein; Del. Ch. 1997; when it comes to compensation, we have to try to look at the integrity of the process (disclosure)

3) Use of corporate information/property: could be used to not hurt company (e.g., insider trading, corporate opportunity cases)

a. 2 basic Qs: is it an opportunity?  Is it wrong for corporate officer to take it?

b. Opportunity:

i. How close to the business of the corporation is it (core vs. unrelated)?

ii. How did the opportunity come to the officer (b/c officer/director vs. independently)?

c. 3 lines of doctrine on whether corporate opportunity:

i. Interest / Expectancy test: Lagarde v. Anniston Lime & Stone Inc. TA \l "Lagarde v. Anniston Lime & Stone Inc." \s "Lagarde v. Anniston Lime & Stone Inc." \c 1 ; Ala. 1900; signed ( and therefore legal expectancy so it’s a violation (no (, no expectancy)

ii. Line of business test: Guth v. Loft, Inc. TA \l "Guth v. Loft, Inc." \s "Guth v. Loft, Inc." \c 1 ; Del. 1939; test is not legal right, but “line of business” of corporation (melts into fairness)

iii. Fairness test: ALI §5.05 [S 1311]: cannot take opportunity unless first presented to company and rejected and fair/disclosed, etc.

d. Defensive issues (if yes, it is a corporate opportunity)

i. Irving Trust XE "Fiduciary duty:Trust"  Co. v. Deutsch TA \l "Irving Trust Co. v. Deutsch" \s "Irving Trust Co. v. Deutsch" \c 1 ; 2d Cir. 1924; proposed rigid rule that you can’t take a corporate opportunity (since can’t tell if there’s a good faith effort to raise funds, etc.)

ii. Generally, courts place burden on ( to show impossibility and rule that matters should be presented to Board in all events

iii. ALI §5.05(3)(c) says that opportunity is presented and rejected in advance or ratified by shareholders and not equivalent to waste XE "Waste" 
e. Broz v. Cellular Information Systems, Inc. TA \l "Broz v. Cellular Information Systems, Inc." \s "Broz v. Cellular Information Systems, Inc." \c 1 ; Del. 1996; it didn’t come to Broz in his officer/ director capacity and company was going bankrupt, so no need for Broz to go to board

f. Remedies XE "Remedies" : “flexible”; judge has great flexibility in setting appropriate remedies XE "Remedies" 
4) Entrenchment: mixed motive/suspect cases; not a direct financial conflict of interest, but corporate director has some interest (e.g., entrenchment interest in hostile takeover situation)

c. Duty owed by: directors, controlling shareholders (can be actual control w/<50%), officers

d. Dodge v. Ford Motor Company TA \l "Dodge v. Ford Motor Company" \s "Dodge v. Ford Motor Company" \c 1 : duty to shareholders; can’t prefer customers (or workers) to them

1) Legal rule is that you have a duty to the corporation

2) At the end of the day, it’s a political question (not just theoretical)

a. 1982-1990, more debt and leverage into corporate balance sheets; lots of people lost jobs

b. ~1986-1990: legislatures adopt constituency statutes XE "Constituency statute" ; directors may take into effect all interests in organization, including labor, shareholders, bondholders, communities, etc.

2. Safe Harbor Statutes XE "Safe Harbor Statutes" 
a. Allow corporations w/o something in their charter to allow interested directors to be counted towards quorum XE "Quorum"  and allow interested transactions if:

1) §144 TA \l "§144" \s "§144" \c 2 a1: Disclosed and approved by disinterested directors (even if less than quorum XE "Quorum" ); not voidable simply b/c interested person was there

2) §144a2: Shareholders approve

3) §144a3: Fair

4) RMBCA §8.61 TA \l "RMBCA §8.61" \s "RMBCA §8.61" \c 2  [S 816]: Judicial Action; (b) Director’s self-dealing transaction okay if: 

a. Compliance with §8.62

b. Compliance with §8.63

c. Fair to the corporation

i. Comment (i): if §8.62/§8.63 complied with, or deal is fair, deal is immune from attack; however, this is limited: if subject to attack under (f) (waste XE "Waste" ), then not immune

5) RMBCA §8.62 TA \l "RMBCA §8.62" \s "RMBCA §8.62" \c 2  [S 819]: Director Action

a. a) If independent directors approve on full information, then this effect

b. b) How a director on the board of 2 companies doing a deal must act

c. If deal is basically fair, then this procedure is probably fine (if grossly unfair, not necessarily)

b. A.P. Smith Manufacturing Co. v. Barlow TA \l "A.P. Smith Manufacturing Co. v. Barlow" \s "A.P. Smith Manufacturing Co. v. Barlow" \c 1 ; N.J. 1953; duty owed to corporation and shareholders (mostly shareholders), but it’s really to long-term shareholder interests (business judgment) 

c. State ex rel. Hayes Oyster Co. v. Keypoint Oyster Co. TA \l "State ex rel. Hayes Oyster Co. v. Keypoint Oyster Co." \s "State ex rel. Hayes Oyster Co. v. Keypoint Oyster Co." \c 1 ; Wash. 1964; fair is not just about price, but also disclosure

1) Sale of oyster beds approved by board & shareholders (but no knowledge of new interest) 

d. Sinclair Oil Corp. v. Levien TA \l "Sinclair Oil Corp. v. Levien" \s "Sinclair Oil Corp. v. Levien" \c 1 ; Del. 1971; transactions that cause ( to have to demonstrate fairness

1) Sinven isn’t growing or investing, but slowly liquidating; Court of Chancery found duty

2) Del. Sup. Ct.: reversed; key feature for a conflict: officer/director/controlling shareholder personally benefits in a way different from all other shareholders

3) Arco v. McMillan TA \l "Arco v. McMillan" \s "Arco v. McMillan" \c 1 ; Del. 2002; similar to Sinclair; ARCO owned 80% of ARCO Chemical and wanted to do a merger in which all stock would be sold; ARCO finds a cash buyer; Board approves; shareholders approve; shareholder lawsuit claiming self-dealing

a. Del.Sup.Ct. reversed Ch.Ct., saying that controlling shareholder (ARCO) must prove fair

b. So, can’t really use Sinclair as the law at the moment, but still good to understand

e. Cookies Food Products v. Lakes Warehouse TA \l "Cookies Food Products v. Lakes Warehouse" \s "Cookies Food Products v. Lakes Warehouse" \c 1 ; Iowa 1988; how courts read Safe Harbor statute XE "Safe Harbor Statutes" 
1) Facts: minority owners of small BBQ sauce company complain about lack of dividend

2) Courts could use each of four logical possibilities in some context: 

a. End of inquiry – approved by disinterested directors or shareholders, so claim extinguished

b. Business judgment XE "Business judgment rule"  review (same as waste XE "Waste"  doctrine) – no reasonable person…

c. Cookies rationale – not void outright, but investigated under fairness standard; fiduciary has burden of coming forward and showing that it’s fair

d. Burden-sharing – b/c of special process (and some showing of fairness), we’re going to make ( prove that it’s unfair

f. Cooke v. Oolie TA \l "Cooke v. Oolie" \s "Cooke v. Oolie" \c 1 ; Del. Ch. 2000; waste standard if under Safe Harbor statute

1) Facts: independent director & shareholder approval; ( says 2 are both creditors & shareholders

2) Court applies waste XE "Waste"  standard (see Cookies TA \s "Cookies Food Products v. Lakes Warehouse" ); many jurisdictions take the view that if you comply with safe harbor XE "Safe Harbor Statutes"  statute, then waste XE "Waste"  standard applies

a. Prof. Eisenberg supports fairness standard; Del. Sup. Ct. agrees more than C. of Ch.

g. Lewis v. Vogelstein TA \s "Lewis v. Vogelstein" ; Del. Ch. 1997; if shareholder ratification done right, business judgment rule XE "Business judgment rule" 
h. In Re Wheelabrator Technologies, Inc. TA \l "In Re Wheelabrator Technologies, Inc." \s "In Re Wheelabrator Technologies, Inc." \c 1 ; Del. Ch. 1995; parent-subsidiary transaction approved by a majority of shares gets business judgment rule XE "Business judgment rule" 
1) Facts: merger b/w 2 companies (Waste Management and Wheelabrator), where waste XE "Waste"  owned 22% of Wheel; controlling or parent-subsidiary transaction?

2) Parent-subsidiary mergers have the most control and threat of abuse; compliance with §144 TA \s "§144"  (doing process correctly) shifts the burden to ( to show that it’s unfair (e.g., Kahn v. Lynch TA \l "Kahn v. Lynch" \s "Kahn v. Lynch" \c 1 )

3) Vice-Chancellor Jacobs decided as matter of fact that not controlling; business judgment rule XE "Business judgment rule" :

a. If transaction is fully disclosed and ratified by shareholders and the claim is simply negligence, shareholder approval essentially extinguishes the claim

b. If claim is breach of loyalty (unfair self-dealing), effect is to change test to the business judgment rule XE "Business judgment rule"  – director doesn’t have to prove fairness; if a fully functioning committee, then you should get the business judgment rule XE "Business judgment rule" 
i. Process questions for safe harbor XE "Safe Harbor Statutes" :

1) Has disclosure been full and complete?

2) Are these decision makers really independent?

a. If shareholders, independence inquiry is easier – just need that involved shareholder isn’t voting (e.g., majority of minority shareholder vote for parent/subsidiary merger approval)

3) Effect: under §8.60/8.61, then you’re fine (Cookies TA \s "Cookies Food Products v. Lakes Warehouse"  court (Iowa) said that it still has to be fair)

3. Duty of Loyalty XE “Fiduciary duty:Duty of loyalty”  In Close Corporations

a. Partnership rule: partners are fiduciaries for each other; any partner can dissolve partnership

b. Corporation rule: shareholders do not owe fiduciary duty to other shareholders (except for controlling shareholders); corporation has indefinite life (1 shareholder cannot dissolve)

1) Close corporation: few people but takes partnership form (could also choose LLC)

c. Donahue v. Rodd Electrotype Co. TA \l "Donahue v. Rodd Electrotype Co." \s "Donahue v. Rodd Electrotype Co." \c 1 ; Mass. 1975; equitable participation in stock redemption

1) Facts: stock redeemed for majority shareholder (80%) but not minority (20%)

2) Court: right of participation; goes further than requested and gives them the choice b/w what they asked for (repayment by majority) and buying their stock

d. Ways to address this problem: 

1) Say “book value” (or multiple thereof); may or may not be the same as economic value

2) Exit rights with appraisal XE "Appraisal" : could stipulate appraisal XE "Appraisal" 
3) Corporate control mechanisms in charter: e.g., require super-majority vote, keeping veto power

4) Buy/sell agreements: you can offer to buy or sell stock at a specified price at any time

e. Smith v. Atlantic Properties, Inc. TA \l "Smith v. Atlantic Properties, Inc." \s "Smith v. Atlantic Properties, Inc." \c 1 ; Mass. App. 1981; liability for minority oppression

1) Disagreement about whether to invest further where all 4 have veto power; 3 wanted $ out, and Dr. Wolfson wanted to invest in properties; Dr. Wolfson liable for tax burden imposed

2) DE says that fiduciaries owe duty, but not so far as minority oppression idea; 2 ways to address similar problems:

a. §226 TA \s "§226" : appointment of custodian or receiver

b. §273 TA \l "§273" \s "§273" \c 2 : dissolution of joint venture (specifically designed for corporate JVs)

J. SHAREHOLDER LAWSUITS

1. Derivative Lawsuits

a. 2 suits in 1: shareholder suit against board for breaching duty to bring a lawsuit; suit on underlying wrong (distinguished from class action: suit by an individual in which you add others to the suit)

b. Basic shareholder rights: right to vote, sell their stock, and sue on fiduciary obligation

1) This solves the collective action problem b/c 1 person can step forward and sue for everyone

2) Recovery goes to corporation, not to individual (; ( lawyers encouraged to bring them

a. Flaw: bounty – b/c of attorney fees, we get more derivative suits than optimal

b. Perlman v. Feldmann TA \l "Perlman v. Feldmann" \s "Perlman v. Feldmann" \c 1 : claim against controlling shareholder so recovery would go directly to minority shareholders

3) Important – w/o, there wouldn’t be articulate standards of fiduciary relationship

c. Standing XE "Standing"  Requirements (Fed. R. Civ. P. 23.1; also DE statute)

1) Shareholder owns stock at the time of the wrong (can’t buy into lawsuit)

2) Shareholder continued to own stock throughout the litigation (prevents confused incentives)

d. Demand Requirement: requirement that shareholders go to the board & ask them to bring case

1) Have to make a demand or plead why you're excused: e.g., self-interested; conflict of interest

2) Levine v. Smith TA \l "Levine v. Smith" \s "Levine v. Smith" \c 1 ; Del. 1991; board gets to exercise judgment when it’s in a position to do so

a. GM paid off Perot; GM made a motion to dismiss under §23.1 – said they should have brought it to the board and board could have exercised business judgment

b. Court: majority of the board was not subject to any allegations of manipulation

i. Interprets Aronson v. Lewis TA \l "Aronson v. Lewis" \s "Aronson v. Lewis" \c 1 ; Del. 1984; creates 2-prong Aronson/Levine test

3) 2 q’s for trial court: claim must allege board was radically uninformed or not using good faith

a. Whether threshold presumptions are rebutted by well-pleaded facts (conflict of interest?)

b. Complaint pleads particular facts that show reasonable doubt that transaction was product of valid business judgment

4) Rales v. Blasdband TA \l "Rales v. Blasdband" \s "Rales v. Blasdband" \c 1 ; Del. 1993; since board had changed, should be board at time of decision

a. Gist of complaint: they invested in Drexel Bonds not for a good business purpose but as a favor to Michael Milken and Drexel, who had been helpful to the Rales brothers

b. 3d Cir. made preliminary rulings and then certified to Del. Sup. Ct.: whether demand is excused under Del. law

5) Test: whether complaint raises reasonable doubt regarding ability of majority of board to exercise business judgment in a demand decision at the time the action was filed [373]

a. ALI creates alternative rule (adopted by PA): everybody must make a demand and board gets to exercise business judgment

b. Del. law has bizarre twist: if you make a demand, court will assume that you concede that directors are independent an in a position to exercise judgment (and they get business judgment rule XE "Business judgment rule" )

i. That means always get rid of step 1 of 2-part test (loyalty and independence / could anybody have made a business judgment); nobody makes a demand – ALI creates universal demand rule, Del. creates universal non-demand rule

ii. Del. leaves ( only able to contest 2nd prong of Aronson TA \s "Aronson v. Lewis" /Levine TA \s "Levine v. Smith"  test: whether bad faith or gross negligence may be inferred from the decision itself [367]

6) In response, board will create a “special litigation committee” of independent board members that will always says “no,” don’t sue; have to decide if you’re more suspicious of (s bringing the suit or (s creating a committee

a. Zapata Corp. v. Maldonado TA \l "Zapata Corp. v. Maldonado" \s "Zapata Corp. v. Maldonado" \c 1 ; Del. 1981; Two-step analysis of “special litigation committee”

i. Similar to Joy v. North TA \l "Joy v. North" \s "Joy v. North" \c 1 ; 2d Cir. 1982; guessing CT law to create 2-step process

ii. First step: inquiry into independence and good faith of committee and process [379]

1. If committee can make a respected decision, case is dismissed (no 2nd step)

iii. Second step: court makes own business judgment of fairness of decision

1. Consideration to law and public policy in addition to corporation’s best interests

e. When derivative suit brought, company will make a motion to dismiss based on lack of demand, and use Aronson/Levine q’s

1) Once you get past that, 2nd line of activity: maybe set up special litigation committee and try to get dismissed again

2) If that doesn’t work, 3rd step: settlement (cases aren’t tried b/c of §145 TA \s "§145" (b) indemnification) 

a. Rule 23.1 details settlement procedure: notice to class/shareholders of nature of claim being made; maybe summary of evidence; statement of settlement consideration plus statement of the lawyer’s fees; finally, notice of a time and place for hearing into fairness of proposed settlement (usually approved)

b. Attorney’s fees: many methods used, including hourly and multipliers (1.2-1.8X); DE uses multi-factorial approach (usually approve <= $3M); 2 potential innovations:

i. PSLRA: Private Securities Litigation Reform Act (1995); preference to largest shareholder

ii. Auctioning off lead attorney position, e.g.: % fee; amount at which you’d take nothing

c. Most derivative suits get settled for insignificant amounts; D&O insurance pays

K. TRANSACTIONS IN CONTROL

1. Sale of Corporation Control

a. Changes w/no corporate transaction – e.g., sale of stock by controlling/non-controlling shareholder

1) 2 views: sharing of premium is the right thing (fairness-based norm) vs. property-rights view

2) When someone buys corporate control, it’s almost always to do something (not just to buy the stock), so reasoning that “you’ve created a fiduciary duty in this case” often be used

b. With private sales of control, start with the basic notion (US) that an individual can sell stock and that represents control; minority doesn’t have a right to participate in the control premium and buyer doesn’t have to buy all stock at the same price at which they buy stock to gain control

1) If idea is looting, we want to impede/prevent them with something like Mandatory Bid Rule

c. Zetlin v. Hanson Holdings, Inc. TA \l "Zetlin v. Hanson Holdings, Inc." \s "Zetlin v. Hanson Holdings, Inc." \c 1 ; N.Y. 1979; black-letter law: no sharing in control premium [395]

1) Exceptions: no sharing absent looting, conversation of corporate opportunity, fraud XE "Fraud" , bad faith

d. Perlman v. Feldmann TA \s "Perlman v. Feldmann" ; U.S. 1955; minority view that control premium must be shared [396]

1) Facts: steel shortage b/c of war; can make extra $ b/c prices up; “Feldmann plan”: Feldmann (controlling shareholder) has plan to get cheap loans to invest capital and modernize plant (questionable legality)

2) Complaint: control premium paid for corporate asset and should be shared

3) Court: corporate opportunity was traded away (however, stock went up after deal)

e. Barnes v. Brown TA \l "Barnes v. Brown" \s "Barnes v. Brown" \c 1 ; N.Y.; can ( to transfer control by seriatim XE "Seriatim"  process when majority of stock has been transferred; new person has could change the board at the next meeting XE "Annual meeting"  anyway

1) Essex Universal Corp v. Yates TA \l "Essex Universal Corp v. Yates" \s "Essex Universal Corp v. Yates" \c 1 ; 2d Cir. 1962; sale of 28% of stock, seriatim XE "Seriatim" : okay (2 of 3 judges)

2) Kaplan v. Lionel TA \l "Kaplan v. Lionel" \s "Kaplan v. Lionel" \c 1 ; 1964; sale of 6% of stock, seriatim XE "Seriatim" : XE "Seriatim"  breach of fiduciary duty (looting?)

2. Sale of Assets / Sale of Office

a. Sale of assets: if corporation takes advantage, then all shareholders benefit (not just controller)

1) Brown v. Holbrook TA \l "Brown v. Holbrook" \s "Brown v. Holbrook" \c 1 ; Cal. App. 1969; remedy for taking corporate opportunity and breaching fiduciary duty: sharing of premium

2) Hiren v. Smith TA \l "Hiren v. Smith" \s "Hiren v. Smith" \c 1 ; Cal. 1951; similar facts, no liability

3)  TA \l "Thorpe v. CERBCO" \s "Thorpe v. CERBCO" \c 1 Thorpe v. Cerbco; Del. 96; buying assets of company from controller not corporate opportunity

b. Sale of office: can’t sell low control % (4-5%, when rest of owners are lower) for big premium, then change board seriatim XE "Seriatim" ; issues: looting? How high is the premium? XE "Seriatim" 
1) Gertes v. Reynolds TA \l "Gertes v. Reynolds" \s "Gertes v. Reynolds" \c 1 ; N.Y. 1941; right to resign is not absolute

a. Facts: someone paid $2.1M for a $300k valued company; directors didn’t investigate why and resigned seriatim XE "Seriatim"  (one resigns, then they fill that spot, next one resigns, they fill, etc.)

b. Court: they should have known and consistent w/fiduciary duty should not have resigned

2) Harris v. Carter TA \l "Harris v. Carter" \s "Harris v. Carter" \c 1 ; Del. Ch. 1990; duty to not transfer control to somebody who’s going to loot

a. Other argument: maybe obligation if you’re stupid with other people’s shares

b. Allen said he’s like a guy driving a car; minority shareholders are like passengers in car

3. Tender Offers

a. Public offer to all stockholders to submit your stock for sale; terms:

1) Public offer notice asking you to send a transmittal letter to an agent at a specified time

2) If a condition is satisfied, the buyer will buy (usually, condition is something like “I get 50%”)

b. History

1) Williams Act XE "Williams Act"  (1967): §14d TA \s "1934: §14" -g of 1934 Securities Act; 4 main features:

a. Early Warning System to corporate managers – §13 TA \l "1934: §13" \s "1934: §13" \c 2 d [S 1692]

b. Disclosure Requirement (§§13 TA \s "1934: §13" d & 14d TA \s "1934: §14" ) – once you get to 5%, you have to tell your plan

c. Antifraud Element – (similar to proxy fraud XE "Fraud"  statute, §14a9; Virginia Bankshares TA \s "Virginia Bankshares, Inc. v. Sandberg" ) §14e

i. §14a9 XE "14a-9 Liability"  is antifraud rule for proxies

ii. §14e TA \s "1934: §14"  is federal antifraud rule for tender offers; does not require scienter XE "Scienter"  (intent)

iii. §10b5 TA \s "1934: §10"  is antifraud rule for secondary market trading

d. Substantive Regulation Of Tender Offers – series of things

i. All Holders rule: tender offers have to be made to all stockholders (Unocal)

ii. Best Price rule: you must pay the best price to anyone who tenders (everyone gets same price, even if price is raised at some point during tender offer XE "Tender offer" )

iii. Pro-ration rule: if more than amount sought is obtained, buyer can buy pro-rata

iv. §14d5: timing; slows down tender offers (has to last at least 20 days)

c. What happens:

1) Shareholders like, management doesn’t (they’re going to lose their jobs)

2) Market price goes up to almost deal price; risk arbitrageurs remove the risk from shareholders

L. FUNDAMENTAL TRANSACTIONS: MERGERS AND ACQUISITIONS

1. History

a. 5 merger waves:

1) Late 19th century: result of what people of the time like to call “ruinous competition”

2) Roaring 20s:

3) 1960s: conglomeration idea; management: “we have expertise and can apply it to any field”

4) 1980s: breaking up of some of the enterprises put together in the 1960s

5) Late 1990s: astonishing level of merger activity

b. Today, there’s a large deal infrastructure set up; features needed:

1) Capital markets: allocate savings to users

2) M&A: fast easy way to rearrange ownership structures; can be rearranged in 1 step

3) Bankruptcy law: if an arrangement isn’t working, can you restructure it into one that’s better?

c. Sources of M&A efficiency gains:

1) Economy of scale – each unit is cheaper b/c you’ve increased the scale of your opportunities

2) Economy of scope – can spread costs over different products/opportunities

3) Vertical integration – same idea

4) Replacing under-performing management – if scale and scope are right, it may still work better with better managers (smarter, better incentives, etc.)

d. Negatives:

1) Integration problems – lawyers don’t focus on bringing together the 2 business units

2) Monopoly – e.g., Standard Oil was motivated by this monopoly power

3) Exploit irrational markets – e.g., Tyco was huge in M&A from 1998-2000

4) Exploit minority shareholders – might pay public a cheap price; parent-subsidiary situation

2. Methods of Corporate Acquisition

a. Statutory Merger
1) Legal act where 2 corporations become 1 and survivor owns assets and liabilities of both

2) Consummated when certificate of merger filed with Secretary of State; requirements:

a. Shareholder vote: 50% of outstanding shares (not voting shares)

b. Consideration: can be other stock, bonds, cash, etc.; can do cash-out or freeze-out merger

3) How to do merger:

a. Negotiate / get information

b. Merger agreement [ex, 443]; exception list: representations and warranties [446]

c. Board recommendation to shareholders

d. Shareholder vote (§251 TA \l "§251" \s "§251" \c 2 ) [S 588]

i. Shareholders of each corporation vote; majority of outstanding stock needed

ii. Appraisal XE "Appraisal"  rights available if ‘no’ vote [s211]

e. No vote necessary for large company when absorbing small company (<20% of value)

4) Triangular Merger (merger with liability shield) XE "Triangular merger"  [s113]

a. Acquirer (A) creates NewCo (N); merger between N and Target (T); A retains N as wholly-owned subsidiary

b. Liability shield b/c separate company; no holdout problem b/c merger

c. A gives merger consideration to N (e.g., 500k shares); through merger, T shareholders given A stock; A shareholders are A’s and T’s

d. N can merge into T (reverse) or T can merge into N (forward)

e. Consolidation (Time & Warner ( TimeWarner) or Triangular Merger have 2-step process:

i. Tender offer; if >50%, then

ii. Merger

b. Buy the assets
1) Positives:

a. No holdout problem

b. Liability shield: avoid liability

2) Negatives:

a. Costly: many assets, transfer costs

b. §271 TA \l "§271" \s "§271" \c 2 : need board and shareholder approval for sale of “all or substantially all” assets

3) Katz v. Bregman TA \l "Katz v. Bregman" \s "Katz v. Bregman" \c 1 ; Del. Ch. 1981; mandated shareholder vote for sale of assets [432]

a. Facts: party complains that it’s not the best available price for company (today,  TA \l "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc." \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc." \c 1 Revlon)

b. Issue: how to value?  Book value, market value, income generation, profit?

c. Allen: smallest % you’ll see called “all or substantially all” (45-51%, depending on method)

d. RMBCA §1201 TA \l "RMBCA §1201" \s "RMBCA §1201" \c 2  favors technicality/predictability over fairness norms

4) Thorpe v. CERBCO TA \s "Thorpe v. CERBCO" ; Del. 1996; 65% is “all or substantially all” by Del. Sup. Ct.

5) Liabilities:

a. Successor liability XE "Successor liability" : provides remedy to powerless people (avoid with liability in subsidiary)

i. Environmental liability: liability on owners and operators

b. Operator liability: for environmental problems; Best Foods; U.S.; cannot hold parent responsible for subsidiary unless traditional piercing requirements met

c. Buy stock
1) Negatives: have to negotiate with management; tender offer XE "Tender offer"  problems; holdout problem

3. Appraisals

a. Purposes:

1) Liquidity: you invested in Company A and now are going to get Company B; should have right to get out

2) Price protection: if you think that this deal isn’t fair, you get a 2nd chance on price 

b. Types of transactions:

1) Sale of all assets, Charter amendments, Mergers

a. Delaware: just mergers; if you want appraisal XE "Appraisal"  rights for Sale of all assets or Charter amendments, put it in the charter

2) §262 TA \l "§262" \s "§262" \c 2  (Appraisal XE "Appraisal"  Rights Statute): no problem if you’re getting a stock-for-stock merger

a. §262(b)(1): market-out provision: if you’re getting a security in the merger that has a market, you don’t get appraisal XE "Appraisal"  [455]

b. If you have a right to vote on the merger, you probably have a right to appraisal XE "Appraisal"  (o/w, no)

c. §262(h) (value): after eligibility, court will determine fair value exclusive of any element of value arising from the merger; concept: proportionate share right before merger

i. No minority discount – proportionate interest in going concern (value)

c. In Re Vision Hardware Group, Inc. TA \l "In Re Vision Hardware Group, Inc." \s "In Re Vision Hardware Group, Inc." \c 1 ; Del. Ch. 1995; book value vs. appraisal XE "Appraisal" 
1) Facts: company is on the edge of insolvency; equity said assets as a whole worth more

2) Court: appraise at market value, unless on the edge of insolvency, in which case book value

4. De Facto Mergers

a. Farris v. Glen Alden TA \l "Farris v. Glen Alden" \s "Farris v. Glen Alden" \c 1 ; Pa. 1958; appraisal XE "Appraisal"  remedy when a transaction looks like a merger but isn’t

1) If it were a merger, you’d have to figure out who’s the surviving company b/c they don’t get appraisal XE "Appraisal"  rights (unless charter was amended)

2) Pa. Court: ‘substance, not form, governs’: this transaction contains the same risks as a merger and should be subject to the same protections, hence appraisal XE "Appraisal"  rights [Del. disagrees]

b. Hariton v. Arco Electronics, Inc. TA \l "Hariton v. Arco Electronics, Inc." \s "Hariton v. Arco Electronics, Inc." \c 1 ; Del. 1963; no de facto merger doctrine

1) Del. Court: Doctrine of Independent Legal Significance XE "Independent Legal Significance, Doctrine of"  legitimizes the transaction

2) No de facto merger doctrine in Del.; no de facto merger doctrine in PA anymore (legislature)

5. Cash-Out Or Freeze-Out Mergers

a. When stock price goes up and then down and majority shareholder wants to cash out minority 

1) If there is no violation of duty, appraisal XE "Appraisal"  is the only remedy available to minority shareholders

b. Weinberger v. UOP, Inc. TA \l "Weinberger v. UOP, Inc." \s "Weinberger v. UOP, Inc." \c 1 ; Del. 1983; discounted cash flow technique in an appraisal XE "Appraisal"  case

1) Facts: majority owner (51%, 6 of 13 directors) did quick price study to buy out minority

2) Court: rule is that you have to pay a “fair price”; argument over valuation

a. Presumably, price negotiated in arm’s-length negotiation would include synergy gains

b. Allowed any valuation technique and same as parent-sub merger fiduciary duty action; clearly contradicts the plain language of the statute (§262 TA \s "§262" )

i. CEDE and Co. TA \l "CEDE and Co." \s "CEDE and Co." \c 1  pointed this out, but it was reversed (they said that they did mean it)

c. No more Business Purpose Doctrine XE "Business Purpose Doctrine" : can do freeze-out for whatever reason, as long as fair

3) Arm’s-length process looks more fair (independent committee, bankers, disclosure, timing)

4) Court returning to Stalker v. Standard Brands (1960s): if $ complaint, appraisal XE "Appraisal"  is only remedy

c. Rabkin v. Phillip A. Hunt Chemical Corp.; Del. 1985; 

1) Facts: controlling shareholder sold control to a new guy (black-letter law is that you can do this; lawyer for seller included provision that ‘you pay me X, but if you do a transaction w/the minority w/in the next 12 months, you have to pay X’ (same price – guarantees fairness)

2) Court: could do deal after the 12 months (and a few weeks later, they did)

3) Parent-sub mergers now done in fairness action, not appraisal XE "Appraisal"  (more appealing to (’s lawyers)

a. Fairness: on behalf of minority stockholders – could be 60% of stock, so a lot of leverage

b. Appraisal XE "Appraisal" : on behalf of those who brought appraisal XE "Appraisal"  – could only be 3% or so of stock

d. After this, more attention has to be paid to fairness of process; 2 ways to strengthen process:

1) Empower independent directors to negotiate in good faith and aggressively for the minority

2) ‘Majority of the minority’ concept: remove power of controlling shareholder to vote

e. Results of fair process:

1) Some courts (e.g., TWA Shareholder Litigation TA \l "TWA Shareholder Litigation" \s "TWA Shareholder Litigation" \c 1 ) say that you get business judgment rule XE "Business judgment rule" 
2) Others (e.g., Wheelebrator TA \s "In Re Wheelabrator Technologies, Inc." ) say that burden shifted to plaintiff – same test (fairness)

f. Kahn v. Lynch TA \s "Kahn v. Lynch"  Communications Systems, Inc. TA \s "Kahn v. Lynch Communications Systems, Inc." ; Del. 1994; ‘entire fairness’ review in cash-out

1) Facts: Alcatel had control of Lynch; Lynch wanted to buy Telco; Alcatel proposed to buy Celwave instead; special committee disagreed w/deal; committee eventually agreed; still don’t like the deal, feel it’s going to be done anyway, so try to get the best price

2) Court: reversed; standard of review for cash-out merger is ‘entire fairness’; burden on controlling shareholder; shows that many chancery judges don’t want to have to figure out if the price is fair – they’d rather focus on the process

g. In re Siliconix Incorporated Shareholder Litigation TA \l "In re Siliconix Incorporated Shareholder Litigation" \s "In re Siliconix Incorporated Shareholder Litigation" \c 1 ; Del. Ch. 2001; as long as tender offer is not coercive, then there is no obligation to pay a fair price [483]

1) Del. Sup. Ct.: in §253 TA \l "§253" \s "§253" \c 2  merger (90% – close form merger), there is only appraisal XE "Appraisal" 
2) Federal law is concerned with disclosure

h. In Re Pure Resources, Inc., Shareholders Litigation TA \s "In Re Pure Resources, Inc., Shareholders Litigation" ; Del. 2002; in tender offer, appraisal XE "Appraisal"  remedy (not entire fairness, as in merger)

1) Facts: Pure owns 65% of Unocal, directors some, public rest; Pure springs tender offer on public; inherent coercion: don’t know what controlling shareholder will do w/company & when

a. Thinly traded security (30% on market), will be even more thin after deal

2) Holding: no obligation to put poison pill in place; preliminary injunction granted on disclosure claim

3) Procedural steps to say that even if it’s not a fair price, it’s still a fair transaction:

a. Complete disclosure – w/o that, it’s an independent violation (Securities Act §14 TA \s "1934: §14" )

b. Majority of the minority agreement

c. Promise to consummate short-form merger (§253 TA \s "§253" ) on same terms

d. No retributive threats; if coercive, then you’ll follow Kahn v. Lynch TA \s "Kahn v. Lynch Communications Systems, Inc." 
M. PUBLIC CONTESTS FOR CORPORATE CONTROL

1. Board Defenses

a. Put debt on the balance sheet: this makes it more difficult to get financing to complete deal

b. Sell assets: get rid of the things that make the company an attractive target

c. Self-tender at a good price; would have to exclude purchaser (Unocal TA \s "Unocal Corp. v. Mesa Petroleum Co." )

d. Borrow money: puts debt on the balance sheet and can have terms in agreement that make it unattractive to takeover person

e. White knight: find a friendly person; not the 1st option, since you’d still be giving up control

1) ‘White Squire’ – investor who wants to buy a block of stock (maybe 10%); tends to get preferred stock w/stated dividend and conversion right to common stock (if desired) 

a. Can give the preferred stock enhanced voting rights, so maybe 10% of stock but 25% of voting rights if 19.9% or less of voting rights and “blank check preferred” in charter

f. Poison Pill: flip-in and flip-over (most pills have both elements today)

2. The Poison Pill

a. 1983-84: invention; board can force hostile takeover person to come and negotiate

b. By the time of Kahn v. Lynch TA \s "Kahn v. Lynch Communications Systems, Inc." , almost every board had one

c. Function:

1) Today it looks like a dividend distribution: board just passes a resolution saying that you have a right due to ‘rights plan,’ to buy a new/different security

2) Right is fictitious right to buy: maybe 1/100 share of preferred stock at $100/100th share

d. Types: 

1) Flip-over: purports to give shareholders the right to buy shares in another company

a. When event occurs, rights become irrevocable and unamendable; right to buy happens when a 2nd step occurs (merger, sale of assets)

b. Theory must be that there’s a right in the capital structure of the target company to purchase some of the stock once the event occurs, so the board can’t do a deal with this in place unless purchaser agrees to these terms

2) Flip-in: gives rights to buy stock in your own company

a. If an event occurs (e.g., some shareholder acquires more than X% of stock [10-15%]), then it triggers rights to buy stock at a bargain price, excluding the ‘bad guy’

b. Sounds like 50% dilution, but actually it’s much more – no one has ever triggered

c. Puts board in position to act as central bargaining agent in tender offers; they had this power in mergers, sale of all assets – now they have it for tender offers also 

3. Hostile (Unwanted) Deals

a. Not parent/sub deals; basic difference is no fiduciary obligation of fairness

b. Arm’s length transactions – Company A does a merger w/Company B

1) Traditional law would be business judgment rule XE "Business judgment rule" ; by 1980s, sense that more is needed

c. Trilogy of Smith v. Van Gorkom TA \s "Smith v. Van Gorkom" ,  TA \s "Unocal Corp. v. Mesa Petroleum Co." Unocal, Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc."  has 2 antecedents where not hands-off rule [499]:

1) Cheff v. Mathes TA \l "Cheff v. Mathes" \s "Cheff v. Mathes" \c 1 ; Del. 1964; entrenchment unless motivated by good faith business purpose

a. Facts: family-controlled (20-22%) furnace company; Mr. Marmont owns 10-12%; family wants him out, so they pay him more than what he paid for the stock (1.7X market price)

b. Claim: waste XE "Waste"  – no good reason to do it; also, self-dealing – just to keep yourself in office (entrenchment)

c. Court: as long as you’re motivated by good-faith effort to advance business purpose and not entrenchment, it doesn’t matter if that’s the result

2) Schnell v. Chris-Craft Industries TA \l "Schnell v. Chris-Craft Industries" \s "Schnell v. Chris-Craft Industries" \c 1 ; Del. 1971; voting case where company moved date forward

d. Unocal Corp. v. Mesa Petroleum Co. TA \s "Unocal Corp. v. Mesa Petroleum Co." ; Del. 1985; threat and reasonableness of response

1) Facts: stock selling ~$40; Pickens makes offer for 37% of stock at $54 (to bring to 50.1%); in disclosure document, he says that he intends to do a 2nd-step of the merger where he’ll give subordinated debt that he claims is worth the same thing

a. 1st step: Goldman says not fair price; worth more than offer (>$60); they come up with a self-tender plan @ $72; Mesa exclusion; also conditional on Pickens closing transaction

b. Effect is that no one tenders; effect would be to sell to Pickens at $54, but if you wait and others tender, you’ll get $72

c. They wanted to get to a price that would harm Pickens but leave the company solvent:

i. 1) This would hurt Pickens’ ability to get financing

ii. 2) Fraudulent conveyance act: this is just a payment, not in consideration of anything

2) Chancery Court said it’s not fair to discriminate among holders of a particular class of stock

a. Sup Ct: self-tender is not part of the rights embedded in the common stock; there’s nothing that says you have the right for the company to buy your stock

3) Court: “Enhanced business judgment”: board has burden of showing threat and reasonableness of response in circumstances (Cheff TA \s "Cheff v. Mathes" -plus)

a. Threat = coerciveness; board concluded that price was low

e. Moran v. Household International, Inc. TA \l "Moran v. Household International, Inc." \s "Moran v. Household International, Inc." \c 1 ; Del. 1985; poison pill upheld

1) Facts: Household put in flip-over pill – can buy $200 of stock for $100

2) Court said board can do it; §157 TA \l "§157" \s "§157" \c 2  said you can issue securities and these aren’t a sham

a. Company (directors) always has fiduciary obligation when power exercised

b. Have to satisfy Unocal TA \s "Unocal Corp. v. Mesa Petroleum Co."  standards along with fiduciary duties

c. There may be a time when board forced to redeem the poison pill; test would be if there’s a threat to which the poison pill is a reasonable response

3) Pill was more powerful than all the other protections together, including constituency statutes XE "Constituency statute" 
f. City Capital Associates v. Interco, Inc. TA \l "City Capital Associates v. Interco, Inc." \s "City Capital Associates v. Interco, Inc." \c 1 ; Del. Ch. 1988; 1st time that pill was required to be redeemed; 2-tier offer is a threat [s195]

1) Facts: Rails brothers offered $64 for Interco stock (~$40s); entered bidding war w/company

2) Court looked at Unocal TA \s "Unocal Corp. v. Mesa Petroleum Co."  and said what is the threat that response has to be in relation to?

a. This didn’t look coercive
b. This didn’t have a speed/timing problem

c. Substantive coercion: price is low but shareholders can’t tell; here, best evidence is that deals are comparable; no threat that price might be too low, so obligation to redeem pill

g. Grand Metropolitan PLC v. Pillsbury Companies TA \l "Grand Metropolitan PLC v. Pillsbury Companies" \s "Grand Metropolitan PLC v. Pillsbury Companies" \c 1 ; Del. Ch. 1988; 2 weeks after Interco TA \s "City Capital Associates v. Interco, Inc." , 2nd and last time that pill was required to be redeemed

4. Choosing a Merger Partner

a. Smith v. Van Gorkom TA \s "Smith v. Van Gorkom" ; Del. 1985; board has higher duty to ensure reliable information before approving transactions such as mergers

1) 1st judicial response to M&A case; said that directors breached a duty of care XE “Fiduciary duty:Duty of care” 
2) Resulted in passage of §102b-7 TA \s "§102" ; background for some current issues in the field [S527]

a. Provision says that you may put in your certificate of incorporation a term eliminating personal liability of director to corporation or shareholder for breach of fiduciary duty [of care] as director, carving out 4 non-care duties:

i. Breach of duty of loyalty XE “Fiduciary duty:Duty of loyalty” 
ii. Acts or omissions not in good faith; intentional misconduct & knowing violation of law

iii. §174 TA \l "§174" \s "§174" \c 2 
iv. Improper personal benefit

b. Revlon Inc. v. MacAndrews and Forbes Holdings, Inc. TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc." ; Del. 1986; when board moves from defending to selling, there’s an obligation to get best price (could do deal in a variety of ways) 

1) Facts: Revlon selling ~$40; Perelman made an offer in the low $50’s; board responds; Perelman says “no problem,” so board has to do something else; they look for white knight and find Forstmann Little (private equity firm); bidding war

a. Forstmann says $57.25 and also wants: 

i. Asset lock-up: assets sold to Forstmann if anyone gets 40%; 

ii. Termination fee: if Forstmann doesn’t get the deal, they get paid $25M

iii. No-shop provision: basically, you’re not going to go out and shop the deal

iv. Fiduciary out: if the lawyers tell them to do something, they’ll do it (back out)

2) Court: 1st part (poison pill and note exchange deal) is okay, but 2nd part violates duty of care XE “Fiduciary duty:Duty of care” 
a. Note: it’s unclear exactly what duty these people violated – there’s language about duty of care XE “Fiduciary duty:Duty of care”  and duty of loyalty XE “Fiduciary duty:Duty of loyalty”  (in the entrenchment sense)

b. Board thinks the offer is low and is looking for an alternate deal; then, objectives change from defenders to auctioneers

c. No long-term value (“what can I get now”); therefore obligation to get the highest price

d. Once they found the lock-up deal invalid, they also found the termination fee invalid

3) Revlon duty – duty to get the highest price on sale of the company

a. When you have a Revlon duty, you have the duty to take the highest price now – unusual duty and gives rise to question of which of 2 transactions optimize price

4) RJR Nabisco TA \l "RJR Nabisco" \s "RJR Nabisco" \c 1 ; 1989: good-faith judgment to get best transaction (more permissive) 

c. Paramount Communications, Inc. v. Time, Inc. TA \l "Paramount Communications, Inc. v. Time, Inc." \s "Paramount Communications, Inc. v. Time, Inc." \c 1 ; Del. 1989; how to value competing deals

1) Facts: strategic stock-for-stock merger between Time and Warner; Paramount comes in and offers $175/share for Time; Time and Warner decide that instead of a stock-for-stock deal that requires shareholder approval, they’ll do a two-step tender offer by Time for Warner, then a merger once they’re at 50%

2) Court: nature of fiduciary obligation is not following shareholder wishes about what they want to do, but exercising an informed judgment about what is best for the company (upheld)

a. They valued the company between $250 and $500; turned out to be a bad deal

3) Theories for action:

a. Paramount: Unocal TA \s "Unocal Corp. v. Mesa Petroleum Co."  argument

i. What’s threat?  Offering $250/share for something selling in $50s originally

ii. Response: 1) ‘would destroy Time culture’ (ha ha); 2) honest business plan

1. Court says that they have a right to defend their plan (even if it’s a stupid plan)

b. Shareholders: Revlon claim

i. If you look at exchange ratios, old Time shareholders will own 38% and Warner shareholders 62% of surviving company; argument that Time’s selling to Warner

ii. Another argument was that at the end of the day the board of Time would control

c. Affirmed: 2 things trigger Revlon duties (not a Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc."  duty here):

i. If the company deliberately puts itself up for sale (“change in corporate control”)

ii. If company engages in break-up transaction (“break-up”)

d. Paramount Communications, Inc. v. QVC Network, Inc. TA \l "Paramount Communications, Inc. v. QVC Network, Inc." \s "Paramount Communications, Inc. v. QVC Network, Inc." \c 1 ; Del. 1994; Revlon trigger and duties

1) Facts: Paramount/Viacom merger structured very carefully in light of what Supreme Court said in Time-Warner; bidding war between Viacom (Redstone) and QVC (Barry Diller)

2) Court nonetheless says that Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc."  duties exist here b/c break-up

3) Court: real reason that T-W wasn’t a Revlon case was that there was no sale of control; after the merger, everyone owned stock in this fluid aggregation (before and after)

a. Difference is that before there was no controlling shareholder; now, you’ll own stock in company w/controlling shareholder; where selling control block, Revlon duties [537]:

i. Diligence and vigilance in examining both offers

ii. Good faith

iii. Obtain all material information reasonable available

iv. Negotiate actively and in good faith

b. Revlon obligations [Allen]:

i. Increased emphasis on being informed

ii. Increased emphasis on dealing with all potential parties

iii. Standard of review where courts actively determine if deal protections are reasonable

c. Violated here: termination fee is reasonable; lock-up is problematic (hadn’t done enough)

d. Court didn’t think board was acting in good faith effort to get the best deal

e. Recap: when do you have Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc."  duties?

1) Santa Fe Industries v. Green TA \s "Santa Fe Industries Inc. v. Green" : s-f-s between equals is not Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc." : question of whether you’re in Revlon-land when a stock-for-stock merger between unequals: 

2) Legal test for termination fee: is it a Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc."  transaction?  Then confront disproportionate size

3) Legal test for poison pill: could be Moran TA \s "Moran v. Household International, Inc."  / Unocal TA \s "Unocal Corp. v. Mesa Petroleum Co."  (poison pill by nature defensive)

a. Could end up with BJR for termination fee, and still redeem the pill (not likely)

4) Unresolved: if not in Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc." , probably not going to get BJR for all terms in merger agreement

5) So, what triggers Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc." ?

a. Sometimes confusing: cash (yes), mixed (not clear), controlling shareholder (e.g., QVC/Viacom TA \s "Paramount Communications, Inc. v. QVC Network, Inc."  – yes)

f. Recap: what does it mean to have Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc."  duties?

1) Paramount TA \s "Paramount Communications, Inc. v. Time, Inc."  seems to resolve this also: duty to negotiate, try to get the best value

2) Court makes it clear that when you’re in Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc." -land court will use reasonableness review

3) General view of Revlon TA \s "Revlon Inc. v. MacAndrews and Forbes Holdings, Inc."  and Unocal TA \s "Unocal Corp. v. Mesa Petroleum Co." : if you’re selling control of the company, court is going to want to see the best transaction and will exercise its own reasonableness judgment

g. Economic effect of stock lock-ups @ 19.9%

1) Used to be accrual and purchase accounting

a. Under purchase accounting, if there was a difference, you’d have to put down to goodwill and charge it off over time – this lowered reporting earnings for the next period

2) They had devastating accounting effect to acquirers; don’t see them so much any more

5. Proxy Fights

a. Blasius Industries, Inc. v. Atlas Corp. TA \l "Blasius Industries, Inc. v. Atlas Corp." \s "Blasius Industries, Inc. v. Atlas Corp." \c 1 ; Del. Ch. 1988; 

1) Issue: whether you could take defensive action that’s intended to interfere w/shareholder exercise of the franchise (Atlas added 2 people to board to thwart Blasius)

2) Court: don’t take action designed to interfere w/vote unless they’ve a compelling justification

a. Compelling justification: proxy contest – threat of change in corporate control

b. Unitrin, Inc. v. American General Corp. TA \l "Unitrin, Inc. v. American General Corp." \s "Unitrin, Inc. v. American General Corp." \c 1 ; Del. 1995; 

1) Facts: Amgen offer; Unitrin thought it was too low; they did poison pill, self-tender, and advance notice bylaw

2) Claim: board owns 23% and that by buying back they’ll increase their share from 23% to 28% and company has a bylaw that says in a transaction b/w one w/15% they need a 75% vote; with 28%, board will be able to block 2nd step of AmGen’s deal

3) Court of Chancery says a mild threat: 23% has pretty good chance of blocking 2nd step anyway

4) Sup Ct reversed: doesn't make sense to pay high price to prevent deal when already owns 23%

5) New Unocal TA \s "Unocal Corp. v. Mesa Petroleum Co."  formulation: when you have a threat, judge the response with 2 q’s:

a. Is it draconian (coercive or preclusive)?  [If so, that’s bad]

b. Reasonable w/in a “range of reasonableness”?  [As long as it’s w/in a wide range, it’s okay]

c. So, hostile takeovers became: proxy fight and then tender offer

1) New board would redeem pill and allow tender offer to close, so they’d tell shareholders to vote for new board if they wanted tender offer

2) What can be done to defend?

a. Maybe self-recapitalization transaction; Unitrin board owned some to begin with – sold some to friendly guy

d. Hilton Hotels Corp. v. ITT Corp. TA \s "Hilton Hotels Corp. v. ITT Corp." ; D. Nev. 1997; board cannot undertake action if the purpose is to disenfranchise shareholders in light of a proxy contest

1) Tender offer coupled with proxy fight

2) ITT doesn’t need a shareholder vote to do a dividend – they create a new entity and pull all valuable assets into this new entity

3) Hilton sues on Schnell TA \s "Schnell v. Chris-Craft Industries" , Blasius TA \s "Blasius Industries, Inc. v. Atlas Corp."  theory – breach of fiduciary duty of loyalty XE “Fiduciary duty:Duty of loyalty” 
4) Court: they moved meeting XE "Annual meeting"  date then did transaction to affect outcome of vote (in violation of Blasius TA \s "Blasius Industries, Inc. v. Atlas Corp." ); enjoined (struck down 2-step deal)

a. Liquid Audio – Del. Sup. Ct. takes Blasius-friendly view (most recent case)

6. Evolution of Poison Pill

a. Dead Hand Poison Pill [invalid in DE]

1) Concept of continuing director – people presently in office or nominated by those in office

2) VC Jacobs says you can’t do this – Mentor Graphics
a. Dead Hand Pill creates two classes of directors; must be done in charter (hasn’t been)

b. Delayed Redemption Pill [invalid in DE]

1) Toll Brothers (also VC Jacobs) – Unitrin TA \s "Unitrin, Inc. v. American General Corp."  analysis results in “no threat; not within range of reasonableness”

2) Del.Sup.Ct. affirmed on different principle – board does not have power to bind future boards

c. Mandatory Bylaws [invalid in DE, valid in OK: Fleming Companies]

1) Bylaw that shareholders would enact that said “board shall redeem poison pill”

2) 2 statutory provisions in tension:

a. §109 TA \l "§109" \s "§109" \c 2 : shareholders have a right to enact bylaws (mandatory)

b. §141 TA \s "§141" (a): affairs of company will be managed by or under the direction of the board

3) Instead of mandatory thing, shareholders make it a precatory thing (recommendation), and SEC says company has put into proxy statement

d. Pill and staggered XE "Staggered board of directors"  board is the strongest defense available

1) Shareholders will no longer approve staggered XE "Staggered board of directors"  boards

2) Unsure about pill: institutional investors angry about how they were adopted in Moran TA \s "Moran v. Household International, Inc."  and since, and continue to be angry

N. TRADING IN THE CORPORATION’S SECURITIES

1. Common Law Background and History

a. Place to start thinking is common law elements of fraud XE "Fraud" : (1) false statement of (2) material fact (3) made with intent to deceive (scienter XE "Scienter" ) (4) upon which one reasonably relied (5) to their detriment
1) 19th century: caveat emptor; if someone didn’t tell you something, too bad for you

a. Only trustees had a duty to disclose

b. In the old days, it was clear that director owed duty (fiduciary obligation) to corporation

c. Majority view: if director bought stock from shareholder, no obligation to make disclosures; obligation to not defraud (say false things)

d. Minority view: director is like a trustee; if he’s going to deal with a shareholder, he has to make disclosure of relevant information (Strong v. Repide TA \l "Strong v. Repide" \s "Strong v. Repide" \c 1 ; U.S. 1909)

2) Goodwin v. Agassiz TA \l "Goodwin v. Agassiz" \s "Goodwin v. Agassiz" \c 1 ; Mass. 1933; directors able to trade in stock as long as no misstatement

b. Federal Regulations

1) 1933 Act: regulates IPOs; mandated filings and procedure; premised on disclosure

2) 1934 Act: established SEC, regulated secondary trading (trading on markets); mandates periodic reports from issuers, prohibits fraud and manipulation

a. §14 TA \s "1934: §14" : regulates proxy solicitations

b. §16 TA \l "1934: §16" \s "1934: §16" \c 2 : if you’re an officer/director and you trade in the company’s stock, any short-term profits (w/in 6 months) go to the company

i. §16a: insiders have to file reports about trading they’ve been doing (now, w/in 3 days)

c. §10(b) TA \s "1934: §10" : gives broad plenary rulemaking power to SEC [590]

i. Rule 10b-5 XE "10b-5 Liability" : adopted quickly to address problems that had been coming up in Goodwin v. Agassiz TA \s "Goodwin v. Agassiz"  and Strong v. Repide TA \s "Strong v. Repide"  [590/S 1759]

ii. Issue: should 10b-5 XE "10b-5 Liability"  remedy be one that's designed to create equal market information (equal access rule XE "10b-5 Liability:Equal access theory" ) or should it be more like common law fraud, where we look around for a duty (fiduciary obligation) that’s been breached?

3) 1946: Federal courts start implying a cause of action under 10b-5 XE "10b-5 Liability"  of 1934 act

a. Kardon v. National Gypsum Co. TA \l "Kardon v. National Gypsum Co." \s "Kardon v. 
National Gypsum Co." \c 1 ; E.D. Pa. 1946; Judge Kirkpatrick allowed (’s lawyer to create implied cause of action (“this was designed to prevent people like my client, and he was injured, so that’s a tort”) [591]

4) 1948: Brophy v. City Service TA \l "Brophy v. City Service" \s "Brophy v. City Service" \c 1 ; Restatement of Agency §388: if you make $ on principal’s information, $ can be claimed by principal

a. Freeman v. Decio TA \l "Freeman v. Decio" \s "Freeman v. Decio" \c 1 ; 7th Cir. 1978; similar context to Brophy, court said company wasn’t hurt

5) 1966: Fed R. Civ. Proc. amended to make it easier for (s to bring class action lawsuits

6) 1969 – 1975: increasing federalization of corporate law (federal over state courts)

c. Policy war:

1) From the 60s, a group of federal judges (many in SDNY) wanted to expand federal securities regulation (in line with SEC); generally left-of-center

2) Starting in 1975, there was a counter-revolutionary group that wanted to restrain the SEC and federal securities laws; generally right-of-center; Supreme Court pulled back in 3 cases:

a. Blue Chip Stamp TA \s "Blue Chip Stamp" : first 10b-5 XE "10b-5 Liability"  restriction: must be a seller not a mere stockholder

i. Ernst & Ernst TA \l "Ernst & Ernst" \s "Ernst & Ernst" \c 1 ; ~76; for private remedy, there has to be scienter XE "Scienter"  (intent to defraud)

b. Court v. Ash TA \s "Court v. Ash" : no implied remedy unless statute gives indication that Congress intended it

c. Santa Fe Industries Inc. v. Green TA \s "Santa Fe Industries Inc. v. Green" ; U.S. 1977; not manipulation; manipulation involves activities listed on [600] and this isn’t one

i. Facts (standard): Santa Fe owned 95% of Kirby Lumber; wanted to do §253 cash-out merger; difficult to valuate; Morgan Stanley opinion that fair price was $125; fraud?

d. These 3 halt federalization of corporate law; policy debate continues, but never the same

i. Most recently: 1998, Bank of Denver: SC said no aider/abettor liability under 10b-5 XE "10b-5 Liability" ; said there’s no mention of this in the statute; Waldbaum was aider/abettor case

2. Insider Trading Violations And Theories

a. SEC v. Texas Gulf Sulphur Co. TA \l "SEC v. Texas Gulf Sulphur Co." \s "SEC v. Texas Gulf Sulphur Co." \c 1 ; 2d Cir. 1968; equal access theory XE "10b-5 Liability:Equal access theory" 
1) Facts: they find that land in Canada is rich in minerals; insiders take the good information and buy stock; rumors get out; “cute” (not false) disclosure stmt [594]

2) Issue: when information becomes material; based on 2 factors [probability times significance]:

a. Probability of occurrence

b. Significance / magnitude if it does occur

3) Supreme Court adopts slightly different test in TSC Indus., Inc. v. Northway, Inc. TA \l "TSC Indus., Inc. v. Northway, Inc." \s "TSC Indus., Inc. v. Northway, Inc." \c 1  (U.S. 1976): material if, read in the context of all available information, a reasonable person would consider it a significant element in their deliberations

4) Court discusses policy basis of 10b-5 XE "10b-5 Liability"  and adopts very strongly this equal access theory XE "10b-5 Liability:Equal access theory" 
a. In re Cady, Roberts & Co. TA \l "Matter of Cady, Roberts & Co." \s "Matter of Cady, Roberts & Co." \c 1 ; SEC 1961; policy of securities law is to provide equal access: 1st, existence of a relationship; 2nd, inherent unfairness of using information [605]

i. Liability to SEC if you breach an obligation; maybe an obligation/duty/damages to someone on the other side of the trade

b. Chiarella v. United States TA \l "Chiarella v. United States" \s "Chiarella v. United States" \c 1 ; U.S. 1980; “no fraud absent a duty to speak” (non-director case)

1) Facts: printer started buying stock or calls XE "Calls"  in target stock; SEC says inherent unfairness in allowing him to use this information

a. Advantage of calls XE "Calls" : can buy more stock w/the same amount of $ (just need little upfront)

2) 2d Cir. aff’d: anyone who gets information has duty to disclose or abstain ( equal access theory XE "10b-5 Liability:Equal access theory" 
3) Supreme Court (Powell – traditionalist): you need a relationship; concern about duties to sellers

a. Don’t want to imply broad duty absent evidence of congressional intent [610]

i. Restricts SEC’s policy orientation

b. Burger dissent: misappropriation theory XE "10b-5 Liability:Misappropriation theory"  – if you violated a duty in acquiring, doesn’t matter to whom the duty is owed; would require disclosure or refrain from trading

c. Dirks v. SEC TA \l "Dirks v. SEC" \s "Dirks v. SEC" \c 1 ; U.S. 1983; SEC policy orientation gone wild (non-director)

1) Facts: Dirks was a trader who finds out about fraud; he calls his clients and tells them to sell; calls WSJ but they don’t believe him; based on his clients selling, price eventually goes down

2) Court: analysts can disclose – we have to distinguish b/w sources giving in violation of duty and those giving not in violation:

a. If you get information from someone, and they profit on the disclosure to you, then you’re a tippee and bound under the rule that you cannot disclose or profit on information gathered in breach; but, if the guy disclosing is not profiting, then you’re not a tippee

b. SEC prosecuted, but SC said he neither violated duty to seller (he didn’t trade), nor did he put himself in the shoes of a fiduciary b/c no personal benefit

3) Test: see if 3rd-person (tippee) is standing in the shoes of someone who has a relationship; if there’s a breach, then the person to whom it’s disclosed takes on the officer’s obligation

a. To tell if disclosure is a breach of duty (objective standard); did that officer/director get a personal benefit (directly or indirectly)

d. Basic Inc. v. Levinson TA \l "Basic Inc. v. Levinson" \s "Basic Inc. v. Levinson" \c 1 ; U.S. 1988; fraud on the market theory XE "10b-5 Liability:Fraud on the market theory" 
1) Theory XE "10b-5 Liability:Fraud on the market theory" : people rely on market information, and are injured even if unaware of information

e. §14e TA \s "1934: §14" : Congress has replicated 10b-5 XE "10b-5 Liability" ; this for tender offer, 10b TA \s "1934: §10" -5 XE "10b-5 Liability"  for sale of securities

1) One reaction was promulgation of Rule 14e-3 XE "14e-3 Liability"  [S1868]

a. (a) Substantial step to commence… nonpublic information from: offering person; issuer; officer, director, etc. (broad)

b. (b) Defense: sometimes a person will have information and trade, but not trade on that information (SEC not a big fan of this)

f. United States v. Chestman TA \l "United States v. Chestman" \s "United States v. Chestman" \c 1 ; 2d Cir. 1991; approval of Rule 14e-3 XE "14e-3 Liability"  theory

1) Facts: private deal; 50% locked up (done deal); info gets to nephew-in-law; broker says he can’t say what to do, but buys stock himself and for Loeb (and others?); broker said he’d done independent research (ha ha); SEC charged him with 10b-5 XE "10b-5 Liability"  and 14e-3 XE "14e-3 Liability"  violations

2) 14e-3 XE "14e-3 Liability"  conviction affirmed; 10b-5 XE "10b-5 Liability"  reversed: Chiarella TA \s "Chiarella v. United States"  says fiduciary relationship or one of trust and confidence needed, so too many steps b/w Loeb and wife and Ira, so court follows Dirks TA \s "Dirks v. SEC" 
g. 14e-3 XE "14e-3 Liability"  is a response to Chiarella and Dirks; another is Regulation FD XE "Regulation FD" : if you’re going to disclose to analysts, you have to simultaneously disclose to everyone; adopted controversially 3-4 years ago

1) If accidental disclosure, must be made public as soon as possible

2) Violation (nondisclosure) deemed violation of 10b-5 XE "10b-5 Liability" 
h. United States v. O’Hagan TA \l "United States v. O’Hagan" \s "United States v. O’Hagan" \c 1 ; U.S. 1997; misappropriation theory XE "10b-5 Liability:Misappropriation theory"  adopted

1) Facts: lawyer overhears information and acts on it; 2 theories: 10b-5 XE "10b-5 Liability"  and 14e-3 XE "14e-3 Liability" 
2) US adopts Burger’s misappropriation theory XE "10b-5 Liability:Misappropriation theory"  – duty of confidentiality owed to firm’s client, when violated, can give rise to liability for market transaction to 3rd-person

i. Warren Buffett hypo [627]: 

1) 2 questions in looking for liability:

a. 1: was there a duty of confidence and was that violated?

b. 2: is this material information?

2) Is there a duty?

a. SEC view: anyone who has relevant information in confidence and violates that confidence has breached the rule

b. Contrary view (Allen prefers): basis of liability comes from fiduciary duty of directors in dealing with stock of their company

3) Rule 10b5-1: “about that security or issuer”? [S1759]

4) Rule 10b5-2: response to Uncle Ira – family imposes duty? [S1759] 

j. Elements of 10b TA \s "1934: §10" -5 XE "10b-5 Liability"  claim (private remedy):

1) Standing XE "Standing" : ( has to be buyer or seller (( does not)

2) Duty XE "Fiduciary duty" : In omission case, breach of duty to disclose or duty of confidence

3) Materiality XE "Materiality" : fact question

4) Scienter XE "Scienter" : guilty knowledge or intent to defraud; failure to disclose information or lies/deception is enough, even if not guilty knowledge

5) Reasonable reliance XE "Reliance" : slight difference b/w misstatements and omissions

a. Omissions: reliance XE "Reliance"  presumed where there is a duty to disclose and matter is material [Affiliated Youth Citizens v. United States TA \l "Affiliated Youth Citizens v. United States" \s "Affiliated Youth Citizens v. United States" \c 1 ; U.S. 1976]

b. Misstatements: 2 theories:

i. Some authorities ask ( to prove reliance XE "Reliance"  (easy to prove unless ( can come forward w/evidence that ( didn’t rely)

ii. Fraud XE "Fraud"  on the market theory: reliance XE "Reliance"  on market price alone establishes reliance XE "Reliance"  (market relies on lie and you rely on market, so you’re relying on lie even if you never heard it)

6) Causation XE "Causation" : 2 aspects; need to be able to show both:

a. Transaction causation XE "Causation"  – lie had something to do with me going into this transaction; he told me it was good, and I bought; I relied on it and it caused me to act

b. Loss causation XE "Causation"  – damage suffered had to do with fact that it was a lie (not an external factor, such as market crash); probably affirmative defense, but perhaps element of claim

k. Elkind v. Liggett & Myers, Inc. TA \l "Elkind v. Liggett & Myers, Inc." \s "Elkind v. Liggett & Myers, Inc." \c 1 ; 2d Cir. 1980; remedies XE "Remedies"  in 10b-5 XE "10b-5 Liability"  case XE "10b-5 Liability"  (limited disgorgement)

1) 3 potential remedies XE "Remedies" :

a. “Out of pocket”: difference b/w purchase price and post-trading price

b. Compensate investor for loss in market value (disgorgement – sounds like ‘out of pocket’)

c. Post-purchase decline in market value limited by tippee’s gain

Q’s from students:

· 2-tier tender offer where succeeds in 1st step but not 90%, is there a duty to pay for a fair price?  Can minority sue for appraisal XE "Appraisal" ? (from Cede v. Technicolor)

· If you do reach 90% and do short-form merger, only remedy is appraisal XE "Appraisal"  (Glassman)

· Here, since you don’t get 90%, you do §253 (long-form) merger…

· This happened in Cede: negotiated by board in arm’s length transaction; while something may have changed since then and when tender offer closed, that price may not be fair

· Once you’re controlling shareholder, you do have an obligation to pay a fair price

· Absent changed circumstances, good evidence of fairness is price agreed on by board

· A: yes, you have the duty; but, you’ll probably succeed

· Q: when selling control block, if controlling shareholder sells with control premium no need to share (though a few cases go contra; e.g., furman v. feldman); so, if controlling shareholder uses power over corporation in some way to facilitate change in control, some courts may be sympathetic: if you use corporate power to effectuate change in control, you have fiduciary obligation to shareholders 

· §203: if you acquire >15% w/o shareholder approval, you cannot do transaction for 3 years

· Control block sellers usually ask board to waive §203 so that buyer can later do something

· General opinion is that §203 wavier does not implicate sharing duty

· What about seriatum board transfer?

· Probably no – not enough; depends on court’s attitude towards premiums

· Don’t like sharing: no point in not allowing new guy to control board

· Like: blah blah blah

· Class voting XE "Class voting" : §242: if you owned stock in merger target, is §242b implicated if one class of stockholders is treated differently than another?

· A) voting rights of preferred stock are fixed in charter (certificate of designation of rights, privileges, preferences…) – look there, not §242b

· §242b is a default provision – malpractice to rely on it; you have to get the protections you want and put them in the charter

· If you get treated differently and don’t have right to class vote built into the charter, there's a limited right in §242b

· Shall be entitled to vote as a class on a merger whether or not in charter if:

· Increase/decrease # of outstanding shares of stock

· Increase/decrease par value

· Alter/change powers, preferences, special rights of class adversely

· In merger, common stock gets cash or new common stock; preferred will get security with all the terms of the current security

· What if surviving already has preferred stock?

· DE takes narrow view to “adversely affected”; no, protecting legal rights and privileges: if you have the same things you had originally, you’re not adversely affected

· Q: evaluation chapter – don’t need to know (no math from Ch 5)

· Q: what does “blended price” of 2-step offer mean?

· In a 2-step deal, tender offer is at a certain price (say, $200), and ask for 51% of stock; in 2nd step, they’ll do merger @ $100

· Coercive: everyone wants the $200, not the $100, so will tender in

· §14 has pro-ration rule; everyone gets % of stock that’s altogether accepted (likely 51% here)

· Of those returned, you get 2nd-step price

· Blended price would be ½ at 200, ½ at 100, so blended price would be $150

· Q: What’s a reverse triangular merger?

· Types of mergers:

· Statutory: (time and warner); they merge, there’s a company that survives

· Consolidation: 2 companies merge into a new one, but have all assets and liabilities of both

· Reverse triangular: new ‘sub’ created; A gives stock to S who is bought by T (reality – stock goes right to T’s shareholders, but in theory to S)

· If T survives, reverse triangular merger

· If S survives, forward triangular merger

· Q: Why stock lockups @ 19.9%?

· NYSE requires that issuing of 20% or more of stock requires shareholder approval, so 19.9%…

· Used to see stock lockups a lot; they make pooling accounting impossible

· Thought to be highly desirable

· Pooling – way to amortize and not pay goodwill

· When you account for under pooling, don’t have to amortize excess (goodwill)

· When you use regular(?) accounting, you don’t have to write down goodwill

· Accounting rules changed – under current accounting rules, you do purchase accounting in mergers but don’t have to amortize goodwill

· Q: equitable subordination and piercing the corporate veil just used in closely held corporations?

· Yes; not limited doctrinally, but practically

· Q: does cumulative voting have to be permitted in the charter?

· Can’t put in bylaws; if you want it, you have to put it in the charter

· Q: can you put in charter: need 80% majority to remove director

· No: §141(k) is removal statute: can be removed w/o cause except:

· §102 TA \s "§102" : what you must put in charter

· (a): things that are mandated

· (b): may contain… 

· Issue: is removal a corporate action?

· Statute says you can’t put anything in your charter that is contrary to provisions of chapter; chapter says majority can remove, and can increase voting for corporate action

· But removing directors probably isn’t a ‘corporate action’

· Not asking on exam b/c he doesn’t know answer…

· Q: if board in place at time of institution of derivative suit is same board as one being attacking in the suit, use Aronson test; use Rales when different board

· Rales: new guys may not be conflicted

· Mistake in Aronson v. Lewis [254/367]; should have focused on conflict of board when demand is made

· Q: Cede
· Controlling shareholder owes duty to minority; what’s content of duty?

· Duty of transaction w/controlled subsidiary is that of Weinberger; fair terms, fair price, etc.; probably disclosure too

· Q: If tender offer in a controlled merger is coercive, what view will courts apply?

· Doctrines: split:

· Siliconix: tender offer is transaction in shares; controller can offer whatever he/she wants and minority can take or leave (no duty of fairness)

· Fairness only required if coercive?

· Pure Resources: tension b/w Siliconix and recent merger law developments; maybe that’s true if target company does some things to protect shareholders, but… (open question that Del Sup Ct hasn’t addressed)

· Oppression: Canada has remedy; court can do rescission or appoint receiver and liquidate?

· Q: How does Paramount repudiate Interco?

· Unocal: what’s threat and is response reasonable in relation to threat?

· Board had time to find more attractive alternatives; Interco had to remove pill to give shareholders time to decide what they wanted

· Really TW (not Paramount) that repudiated Interco: said court in Interco substituted its judgment for the board’s in deciding what the best transaction was

· Del Sup Ct finds it useful at times to say that there is a fiduciary obligation to redeem pill at some point, but they never really do it…

· Q: Sinclair v. Levien: after McMillan v. Berain (ARCO v. Berain?), is Sinclair dead?

· Sinclair doesn’t have a great deal of force w/DE judges (‘never cited’), but represents an active analytical approach

· Q: changing control law makes a big difference when arranging for transfer of director’s offices

· If you own 5% and sell, that’s a sale of office; 28% is okay – what’s magic about 28?

· Important concept is control

Appendix

Cases
A.P. Smith Manufacturing Co. v. Barlow
15

Adams v. Jarvis
6

Affiliated Youth Citizens v. United States
28

Arco v. McMillan
15

Aronson v. Lewis
17

Automatic Self-Cleansing Filter Syndicate Co., Ltd. v. Cunninghame
8

Barnes v. Brown
18

Basic Inc. v. Levinson
27

Blasius Industries, Inc. v. Atlas Corp.
25

Blue Chip Stamp
12, 26

Brady v. Bean
11

Brophy v. City Service
26

Brown v. Holbrook
18

Broz v. Cellular Information Systems, Inc.
15

Campbell v. Loew’s
10

Cede & Co. v. Technicolor, Inc.
13

CEDE and Co.
21

Cheff v. Mathes
22, 23

Chiarella v. United States
27

City Capital Associates v. Interco, Inc.
23

Cooke v. Oolie
16

Cookies Food Products v. Lakes Warehouse
15, 16

Costello v. Fazio
9

Court v. Ash
12, 26

Delaney v. Fidelity Lease Limited
6

Dirks v. SEC
27

Dodge v. Ford Motor Company
15

Donahue v. Rodd Electrotype Co.
16

Dreifuerst v. Dreifuerst
6

Elkind v. Liggett & Myers, Inc.
28

Emerald Partners v. Berlin
13

Ernst & Ernst
26

Essex Universal Corp v. Yates
18

Farris v. Glen Alden
20

Francis v. United Jersey Bank
13

Freeman v. Decio
26

General Time Corp. v. Talley Industries, Inc.
11

Gertes v. Reynolds
18

Goodwin v. Agassiz
26

Graham v. Allis-Chalmers Manufacturing Co.
13

Grand Metropolitan PLC v. Pillsbury Companies
23

Guth v. Loft, Inc.
14

Hariton v. Arco Electronics, Inc.
20

Harris v. Carter
18

Hilton Hotels Corp. v. ITT Corp.
11, 25

Hiren v. Smith
18

Hoover v. Sun Oil Co.
4

Hoye v. Meek
13

Humble Oil & Refining Co. v. Martin
4

In Re Caremark International Inc. Derivative Litigation
14

In re Comark
6

In Re Gleeson
4

In re Siliconix Incorporated Shareholder Litigation
21

In Re Vision Hardware Group, Inc.
20

In Re Wheelabrator Technologies, Inc.
16, 21

Irving Trust Co. v. Deutsch
15

Jennings v. Pittsburgh Mercantile Co.
8

Jenson Farms Co. v. Cargill, Inc.
4

Joy v. North
17

Kahn v. Lynch
16, 21

Kamin v. American Express Co.
13

Kaplan v. Lionel
18

Kardon v. National Gypsum Co.
26

Katz v. Bregman
20

Katz v. Eastern Airlines
12

Lagarde v. Anniston Lime & Stone Inc.
14

Levine v. Smith
17

Lewis v. Vogelstein
14, 16

Logenheim v. Iroquois Brands
12

Matter of Cady, Roberts & Co.
27

McMillan v. Intercargo Corp.
13

Medical Committee for Human Rights v. SEC
12

Meinhard v. Salmon
5

Miller v. A.T.&T.
14

Moran v. Household International, Inc.
23, 24, 26

Munn v. Scalera
5

National Biscuit Co. v. Stroud
6

Nogales Service Center v. Atlantic Richfield Co.
4

Page v. Page
6

Paramount Communications, Inc. v. QVC Network, Inc.
24

Paramount Communications, Inc. v. Time, Inc.
24

Perlman v. Feldmann
17, 18

Rales v. Blasdband
17

Revlon Inc. v. MacAndrews and Forbes Holdings, Inc.
20, 22, 23, 24

RJR Nabisco
24

Rosenfeld v. Fairchild Engine & Airplane Corp.
11

Santa Fe Industries Inc. v. Green
12, 24, 26

Schnell v. Chris-Craft Industries
22, 25

Schreiber v. Carney
11

Sea-Land Services, Inc. v. The Pepper Source
9

SEC v. Texas Gulf Sulphur Co.
27

Sinclair Oil Corp. v. Levien
15

Smith v. Atlantic Properties, Inc.
16

Smith v. Van Gorkom
13, 22, 23

Speiser v. Baker
11

State ex rel. Hayes Oyster Co. v. Keypoint Oyster Co.
15

Strong v. Repide
26

Tarnowski v. Resop
4

Thorpe v. CERBCO
18, 20

TSC Indus., Inc. v. Northway, Inc.
27

TWA Shareholder Litigation
21

United States v. Chestman
27

United States v. O’Hagan
28

Unitrin, Inc. v. American General Corp.
25

Unocal Corp. v. Mesa Petroleum Co.
13, 22, 23, 24, 25

Virginia Bankshares, Inc. v. Sandberg
12, 18

Vohland v. Sweet
5

Walkovszky v. Carlton
10

Weinberger v. UOP, Inc.
21

Zapata Corp. v. Maldonado
17

Zetlin v. Hanson Holdings, Inc.
18


Statutes
§102
13, 23, 30

§109
25

§141
10, 14, 25

§144
15, 16

§145
12, 14, 17

§157
23

§160
11

§161
11

§174
23

§211
11

§212
10, 11

§214
10

§216
11

§219
10, 11, 12

§222
10

§226
11, 16

§228
11

§242
10

§251
19

§253
21

§262
20, 21

§271
20

§273
16

1934: §10
12, 19, 26, 27, 28

1934: §13
18

1934: §14
11, 12, 18, 19, 21, 26, 27

1934: §16
26

ALI §4.01
13, 14

R§161
3

R§194
3

R§219
4

R§220
4

R§390
4

RMBCA §1201
20

RMBCA §8.61
15

RMBCA §8.62
15

S-O §404
14

UFTA §4
9

UPA §18
6

UPA §29
6

UPA §30
6

UPA §31
6

UPA §32
6

UPA §37
6

UPA §38
6

UPA §9
6


 

Index



10b-5 Liability
26, 27, 28

Equal access theory
26, 27

Fraud on the market theory
27

Misappropriation theory
27, 28

14a-9 Liability
19

14e-3 Liability
27, 28

Annual meeting
9, 10, 11, 18, 25

Appraisal
8, 12, 16, 19, 20, 21, 29

Authority

Actual
3

Apparent
3

Express
3

Implied
3

Inherent power
3

Basket theory
7

Business judgment rule
13, 15, 16, 17, 21, 22

Business Purpose Doctrine
21

Calls
27

Causation
12, 28

Class voting
10, 29

Constituency statute
15, 23

Corporation
7

Cumulative voting
10

Efficiency

Kaldor-Hicks
5

Pareto
5

Equity opportunism
8

Fiduciary duty
3, 4, 28

Duty of care
12, 13, 23

Duty of loyalty
4, 11, 13, 14, 16, 23, 25

Trust
4, 14, 15

Fraud
9, 10, 12, 18, 26, 28

Independent Legal Significance, Doctrine of
20

Information Requests

Books and records
11

Stock list
10, 11, 12

Limited liability company
7

Limited liability partnership
6

Limited partnership
6

Materiality
12, 28

Piercing the Corporate Veil
9

Quorum
11, 14, 15

Regulation FD
28

Reliance
12, 28

Remedies
12, 15, 28

Respondiat superior
4

Revised Uniform Partnership Act (RUPA)
5

Safe Harbor Statutes
15, 16

Scienter
19, 26, 28

Seriatim
18

Staggered board of directors
10, 11, 25, 26

Standing
17, 28

Subordination
9

Successor liability
20

Tender offer
11, 13, 19, 20

Triangular merger
19

Uniform Fraudulent Transfer Act (UFTA)
9

Uniform Partnership Act (UPA)
5, 6

Waste
11, 12, 13, 14, 15, 16, 22

Williams Act
18



N





A





T








Corps Outline 121803
Page 32 of 33
12/18/2003 9:22 PM

