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I. Overview of the Regulatory State and Statutory Implementation and Interpretation
Institutions and their Laws
· Congress – Statutes (Note that we want legislative decisions to be political, unlike judicial decisions)
· Art. I, §1: “All legislative Powers herein granted shall be vested in a Congress of the United States...”
· Executive – President’s signing statements (indicating how a statute will be implemented) and executive orders 
· Art. II., §1: “The executive Power shall be vested in a President of the United States of America.”
· Administrative Agencies – formal and informal rule-making and adjudication
· Judiciary – Common Law
· Art. III, §1: “The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.”
Implementation of Statutes
· Legislative Choices for Implementation of a Statute:

· 1. Public enforcement (criminal law)

· 2. Private enforcement (tort and contract law)

· 3. Agency enforcement/ bureaucratic model

· 4. Combination of 1-3

· Administrative Agencies 

· Methods of Legislative Power Over Delegated Authority

· 1. Legislative oversight via

· investigations of agency enforcement,
· committee hearings,

· funding decisions,

· repealing or amending of statutes

· 2. Legislative veto

· 3. Control over agency personnel (less so for independent agencies)
· 4. Judicial review

· 5. Appropriations power

· 6. Original structuring of the agency

· * (1-3 have Constitutional limitations, 4-6 are indirect and less efficacious).
· Historical Overview of Administrative Agencies
· (Marver Bernstein’s characterization of the Agency “Lifecycle” (1955))
· Youth -  Agency’s crusading spirit engendered by statutory inception and efforts to deal with a better-organized industry.

· Maturity – Agency better understands its industry and takes a less aggressive approach, while the political support and enthusiasm that spawned it has waned and the industry has come to control the agency (“capture”) to more of an extent.

· Senescence – Agency has grown less vital and more inflexible.)

· 1808 – Legislators felt that RRs were trampling upon small business interests and created the Interstate Commerce Commission (ICC).

· 1906 – FDA forerunner was created following Upton Sinclair’s investigative journalism in The Jungle.

· The New Deal spawned many new federal agencies to stabilize and stimulate the economy as well as regulate the financial market (e.g. SEC and FDIC) following the Great Depression.  A majority on the Supreme Court initially opposed much of the new legislation, but later Justice Owen’s vote “switched” to favor FDR’s plans, allegedly in response to a court reform bill proposed by FDR that would “pack” the court with more justices (“a switch in time that saved nine”).
· The Administrative Procedure Act (APA), 5 U.S.C. §§ 551-559, 701-706 et al.
· Following the New Deal, the APA was enacted in 1946.

· Purpose: to regulate agency lawmaking with procedural safeguards and judicial review designed to prevent arbitrary or unlawful actions.

· Outlined two types of Administrative Decisions:

· 1. Rules are “designed to implement, interpret, or prescribe law or policy.” Most are informal and generated through notice-and-comment rulemaking.

· 2. Orders are like judicial decisions; they constitute the “final disposition” of a controversy involving the statutory or agency rules, and the process generally involves a trial-like procedure, including presentation of evidence.

· The Great Society and Cold War era – Shift away from pure economic regulation

· Civil Rights Act of 1964 (created EEOC) and Entitlement Programs sought to help people who were disadvantaged and/or discriminated against rather than to regulate markets.

· 1970s – 
· Instigated by social “crisis” and heightened awareness of certain problems, regulation recognized previously-externalized social costs.

· Regulation expanded to include consumer rights, public health and safety (OSHA), and environmental issues (EPA).

· Characteristics of this era’s agencies:

· The regulatory statutes had more specific mandates.

· Authority became focused in single administrators rather than multi-member commissions.

· Agencies became more open to public input.  (The Freedom of Information Act was passed in 1966).
· Agency action became more focused on the establishment of mandatory policy through general rules which left regulated institutions more choice over how to reach the outlined goals and limits.
· 1980s

· Political viewpoint shifted; 

· Reagan revolution favored de-regulation to free up the market. (e.g. Airline Agency deregulation, which involved Stephen Breyer).  Regulation was seen by conservatives as stifling the market.
· Focus on efficiency, using the tool of cost/benefit analysis – agencies had to demonstrate that the benefits of proposed regulation outweighed the costs.
· Current Era?

· May be similar to the New Deal era, in response to the financial crisis of our time.

· Theories of Legisprudence (the study of how laws are made by legislative bodies)
· Categories

· Normative theories – describe how institutions should function.

· Descriptive theories - describe how institutions actually function; e.g. public choice theory, which relies on economic theory and describes legislators as rational actors trying to maximize benefits to themselves (namely reelection).  The theory posits that distinct interest groups (i.g.s) can affect policy – small and well-organized groups are more effective, while large groups lacking organization are less effective.  For example, the nuclear power industry will tend to be better organized and more powerful, while the broad group of citizens concerned about nuclear power will be more poorly organized and less powerful.  According to public choice theory, legislation will confer benefits on the powerful, concentrated special interests, while distributing harms across the rest of the population.

· Proceduralist 
· Theory emphasizes the many obstacles (“veto gates”) a bill must pass through before it becomes a law. (Over 90% of bills introduced in Congress do not succeed.)
· Art I §7 veto gates:

· (1) bicameral (House and Senate) approval, (2) reconciliation, (3) presentment (approval by the President or 2/3 majority of Congress if vetoed by the Pres.)

· Art I §5 veto gates:

· (4) substantive House committee, (5) rules committee, (6) floor debate, (7) substantive Senate comm., (8) unanimous consent or (9) filibuster (only overcome by 60 votes - cloture)

· As a result of the many stumbling blocks for legislation, a Congressional response to court decisions is practically very difficult to accomplish.

· All bills, other than revenue bills, can start in either chamber of Congress.

· Who writes bills?  Not specified – could be the President, the AG, an interest group, a staffer, etc.

· House of Representatives procedures for developing and passing a bill, generally:

· initially referred to committee.  (Since each committee’s chair controls the committee’s staff and agenda, he or she has the power to stall a bill by preventing the committee from considering it. 95% of bills “die” here.) A mark up is a committee’s drafting session, where members consider amendments and rewrite bills.
· Once a bill is reported out of committee, it passes through the Rules Committee, where a resolution (the rule) governing floor debate is prepared (determining the amount of time allotted to debate and the scope of permissible amendments).
· Hearings on the floor include testimony, debate, and proposals for amendments. Specifically:

· (1) The House debates and votes on the bill’s rule.

· (2) The House resolves into the Committee of the Whole House on the State of the Union (the full House following simplified procedures for purposes of debate).

· (3) Pursuant to the rule, members offer amendments, which are debated and then accepted or rejected by unrecorded votes.

· (4) The members resume sitting formally as the House and, if requested by one-fifth of the members, take recorded votes on any accepted amendments.

· (5) A minority party member is recognized to offer a motion to recommit the bill to committee (for reconsideration?).

· (6) The House will vote on the bill, as amended by the Committee of the Whole.

· Senate procedures for passing a bill, generally:

· (1) Bill is read.

· (2) If no objections were heard, the bill is immediately read again.

· (3) Bill is referred to committee, unless a majority voted to place the bill directly on the Senate calendar.

· (4) A committee considers the bill.

· (5) The bill is placed on the Senate calendar.

· (6) The bill is called up for consideration.

· (7) Debate about the bill occurs under the Senate’s unlimited debate rules. (At this stage, the bill can be blocked by a filibuster, or unlimited debate, which can only be ended by giving in or by the less-successful tactic of cloture (a two-thirds vote to end discussion).)
· (8) The bill is read for a third time, followed by a vote on the bill, as amended by the committee and during floor debate.

· Example: Civil Rights Act of 1964 was proposed by the President and went to the House Judiciary Committee.  The Chairman referred to the antitrust committee b/c that comm. was packed with civil rights advocates.

· Bicameral Reconciliation, Presentment, and Veto Power
· Bicameralism: After approval in one house of Congress, the bill must be approved by the other for acceptance – either by acquiescence to any changes since it was last in that house or by going to a conference committee. [The Framers instituted the bicameralism requirement to protect against majority rule.]
· After being reported out of committee, the reconciled bill goes back to the initial house for signing.

· Presentment: The bill approved by both houses is then sent to the President for signature.

· The bill becomes law:

· If the President signs it; or

· the President does not sign it, but when he returns it to Congress, both houses vote two-thirds majorities to override the President’s veto; or

· the President does not sign it but does not send it back to Congress within ten days while Congress is in session.
· Veto Power

· In addition to returning an unsigned bill to Congress, a bill can be “pocket vetoed” if the President does not sign it but Congress adjourns within ten days of sending the bill to the President.
· “Legislative veto” (refer to III.A.2 below)  – an instrument by which Congress can terminate powers delegated to the Executive branch or otherwise disapprove of particular exercises of power by the Executive.  INS v. Chadha, U.S. (1983), 1150 TA \l "INS v. Chadha, U.S. (1983), 1150" \s "Chadha" \c 1  (refer to Cases chart #C1).
· “Line-item veto” - the power of an executive to nullify or cancel specific provisions of a bill, usually budget appropriations, without vetoing the entire legislative package. Clinton v. City of New York, U.S. (1998), 373 (refer to Cases chart #C2) TA \l "Clinton v. City of New York, U.S. (1998), 373" \s "Clinton" \c 1 : held that the line-item veto as granted in the Line Item Veto Act of 1996 violated the Constitutional separation of powers because it bypassed the bicameralism and presentment requirements of Art I § 7 by giving the President the power to unilaterally amend or repeal the text of statutes that had been duly passed by Congress; only a Constitutional amendment could make such a structural change. (Scalia dissented to say that, despite its name, the bill didn’t authorize a line-item veto; it only allowed for the President to “cancel” a spending item, which “is no different from what Congress has permitted the President to do since the formation of the Union.”)
· Institutional
· Theory approaches statutes from the perspective of the various institutions charged with enacting, implementing, and overseeing them.

· Even after the “statutorification” of American law, the judiciary remains relevant because it serves to interpret statutes in “hard cases” not clearly resolved by statutory language. [Felix Frankfurter] once wrote that “[a] statute is an instrument of government partaking of its practical purposes but also of its infirmities and limitations, of its awkward and groping efforts.” (689).

· Pluralist, Madisonian Thought (48)
· Theory focuses on the role of interest groups in policymaking.
· The Federalist Papers and James Madison argued that people naturally unite in factions with others who share a common interest, adverse to the rights of others or the public good.

· Modern conception of interest groups:

· Citizens organize into groups for the purpose of political action.

· Pluralism results: political power is distributed across many political actors.

· Conflicting interest-group desires are achieved through the process of politics.

· Critics argue that political access is restricted and not representative of all individuals.

· The majority (70% in one study) of interest groups with a “Washington presence” represent business interests, rather than broader public interests or less-advantaged groups.

· Mancur Olson (51) argued in The Logic of Collective Action that rational actors will only participate in interest groups when the gain outweighs the cost.  Thus, interest groups more often represent the interests of relatively few actors who stand to gain significantly.

· Contrary to Madison’s beliefs, minority groups can dominate policy discussions and legislative processes, particularly when they are well-funded and organized.  In fact, larger groups even have an advantage over larger groups that are less cohesive and sophisticated and suffer from the “free-rider” problem.
· A corollary to Olson’s book, R. Douglas Arnold’s The Logic of Congressional Action:

· Interest groups = “attentive groups.” Less-politically active individuals make up the “inattentive public.”

· Congress will make decisions that account for the will of the inattentive public relative to certain factors:

· the magnitude of the cost or benefit,

· the timing of the cost or benefit (relative to election day),

· the proximity of a voter to others similarly affected,

· the actions of an instigator or policy entrepreneur who brings an issue to awareness of the inattentive public (ex: political opponent).

· Public Choice theorists apply economic models to political processes.
· Demand and Supply of Legislation based on Benefit/Costs

	
	
	Distributed Costs
	Concentrated Costs

	Distributed 
	Demand:
	Majoritarian – little group activity.
	Entrepreneurial – ind. sparks inat. public against int-group.

	Benefits

	Supply:
	Only Symbolic or No Action
	Regulatory Capture (or I.G.-drafted compromise)

	Concentrated
	Demand:
	Client – strong i.g.; little public due to free-riding.
	Interest Group - i.g. against i.g.

	Benefits

	Supply:
	Subsidies and power to i.gs.; often self-regulation.
	No Action or Delegation to Agency Regulation.


· Demand for Legislation based on Benefits/Costs (57):

· i. Distributed benefits/ distributed costs (majoritarian politics) - little group activity.

· ii. Distributed benefits/ concentrated costs (entrepreneurial politics) – policy entrepreneur takes up a cause and rouses the inattentive public; will be opposed by organized interest groups; can be a reaction to unfavorable client politics.

· iii. Concentrated benefits/ distributed costs (client politics) – strong interest group participation but little organized opposition due to free-riding; dominated by logrolling (vote-trading or quid pro quo).

· iv. Concentrated benefits/ concentrated costs – pits interest-group against interest-group.

· Supply for Legislation based on Benefits/Costs (59):
· i. Distributed benefits/ distributed costs - no bill or only symbolic action; sometimes, delegation to agency.

· ii. Distributed benefits/ concentrated costs – ambiguous bill that delegates to agency regulation – despite regulatory capture (the theory that agencies charged with regulating an industry or making political value choices about particular issues become tools of the interests they were designed to regulate) – or i.g.-drafted compromise, so all sides can claim victory.

· iii. Concentrated benefits/ distributed costs – subsidies and power to organized groups; often self-regulation.

· iv. Concentrated benefits/ concentrated costs (interest-group politics) – pits interest-group against interest-group.

· Ex: [Brewer]’s characterization in Holy Trinity of the passage of the immigration statute discusses the comprises made by legislators.

· Optimistic Pluralism (an engaged public, as with Civic Republicanism)
· Contrary to Madison’s dim view of the involvement of interest groups, as articulated in Federalist #10, optimistic pluralist argue that politicians often have motives other than monetary gain or re-relection when they make legislative decisions – goals such as ideological satisfaction or status and influence within the government.

· The involvement of interest groups demonstrates public involvement in the political process.

· Ex: [Brennan]’s characterization in Weber of the passage of the Civil Rights Act of 1964 gives a “rosy” view of legislative intent, in contrast to the political wheeling and dealing that occurred.

· Criticisms of Pluralist or Public Choice View

· Rent extraction – interest groups provide post-gov’t employment or donate money/gifts to politicians in exchange for a lack of disfavorable legislation, such as unfavorable tax law changes.  This is in contrast to the idea that i.gs. only seek to receive positive benefits from legislation.

· The market system does not hold.  Money and organization do not always lead to political influence, according to empirical studies. Context-dependent:

· I.gs. are more successful at blocking legislation than enacting new policy.

· I.gs. more often succeed on issues that are not salient to the larger public and that are perceived as narrow, technical, nonpartisan issues.

· I.gs. seek to utilize their resources where they will be most effective – where institutions are relatively sympathetic to their position or have procedures that they can use advantageously.

· Traditional public choice theory neglected the role of the President who can have a domineering effect on the legislative process due to:

· the President’s ability to have a more unified policy than the multi-membered Congress,

· the Pres’s ability to generate public awareness and interest in an issue,

· the Pres’s access to a wealth of resources, such as the Office of Management and Budget or the Treasury Dept’s Office of Tax Policy, which can generate draft legislation,

· the Pres’s broader constituency of citizens throughout the nation, and

· the Pres’s influence as the head of one of the major political parties.

· Political decisions are not static; they are affected by circumstances and by deliberation upon an issue.

· Formalism (588):
· [Blackstone]: Judges are “depositories of law.”  They do not make law, but declare the existing objective law (whether it be written statutes or prior judicial decisions).

· Objective (judge-made, reasoned) law serves to preserve social order by providing:

· Stability and

· Predictability/Notice to citizens, who can make daily decisions relying upon the expressed law.

· Common law is made gradually by reflective, politically-neutral discerners of natural law.

· Legislative law is not “natural law.”  It is ad hoc and made by political actors with ideological perspectives.  Thus, statutes should be construed narrowly.
· Legal Realism (590):
· Around the beginning of the 20th Century, Oliver Wendell Holmes criticized legal formalism and articulated the following principles:

· Judicial decisions could also be political and subjective.  

· Laws are the creation and elaboration of social policy considerations.

· Law should be pragmatic and utilitarian rather than formal.

· Harvard’s Dean Roscoe Pound advocated policy science that transformed into law through legislation and administration. 

· In a 1908 Harvard Law Review article, Pound argued that the common law could take four possible approaches to statutes (594):
· 1. Judges view statutes as superior to common law and as principles to be reasoned from;
· 2. Judges view statutes with equal weight as the common law and should reason from them to the same extent;
· 3. Judges should apply statutes directly, although liberally, but choose not to reason from them; or
· 4. Judges should apply statutes strictly and narrowly – only to the cases to which the statutes have express authority.
· While the approach #4 represents “the orthodox common law attitude,” Pound argues that the common law is tending toward #3 and should ultimately work through #2 and on to #1.

· Institutional Competency:

· Louis Brandeis argued that the balancing of policy interests is best done by the legislature, not the courts. Int’l News Serv. v. AP, U.S. (1918):
· “Courts are ill-equipped to make the investigations which should precede a determination of the limitations which should be set upon any property right in news … Courts would be powerless to prescribe the detailed regulations essential to full enjoyment of the rights conferred or to introduce the machinery required for enforcement of such regulations.”

· Professors Felix Frankfurter and James Landis further argued that specialized and expert agencies should elaborate and apply policy rules.
· “Expertise not only solved problems, but offered neutral criteria for the solution of problems, which obviated democratic theory concerns with broad legislative delegations to agencies.”

· Judge Benjamin Cardozo’s Rationalism (593)
· Though a judge may create law, “[h]e is to draw his inspiration from consecrated principles.” (The Nature of the Judicial Process, 1921).

· Principles emerge from the testing, retesting, and reformulation process of common law judging.

· Example: Although N.Y.’s inheritance laws could be read to allow a murderer to inherit from his victim’s estate, the Court of Appeals denied his right under the principle that one should not be able to profit from his own wrongdoing. “[T]he social interest served by refusing to permit the criminal to profit by his crime is greater than that served by the preservation and enforcement of legal rights of ownership.” Riggs v. Palmer (1889).

· Lon Fuller furthered the case for a rationalist approach.

· He argued that facts could not be separated from values and law from moral evaluation because one’s values determine which facts one notices and prioritizes.

· Contrary to totalitarian societies, a democracy should encourage the organic exchange of ideas about the law.

· Illustrative Case – State v. Warshow, VT (1979), 595
· refer to Cases chart, #C3 TA \l "State v. Warshow, VT (1979), 595" \s "Warshow" \c 1 :
· Legal Process, 1940-1973 (middle-ground response to Legal Realism and Formalism) – 

· Henry Hart and Albert Sacks’ The Legal Process: Basic Problems in the Making and Application of Law argued that the process by which laws are enacted and applied determines to a large extent the quality of its substance.
· “’[T]he best criterion of sound legislation is … whether it is the product of a sound process of enactment.’”

· “The principle of institutional settlement expresses the judgment that decisions which are the duly arrived at result of duly established procedures … ought to be accepted as binding upon the whole society unless and until they are changed.”

· Procedures that facilitate well-informed and well-reasoned policy decisions by the Legislature are:

· 1) an openness to the views of all affected persons and groups,

· 2) a focus on factual information subjected to expert and critical scrutiny, and

· 3) public deliberation through which the pros and cons are thoroughly discussed.

· Purposive Statutory Interpretation (718):

· Respect the role of the Legislature “as the chief policy-determining agency of the society, subject only to the limitations of the constitution under which it exercises its powers;”

· “Be mindful of the nature of law and of the fact that every statute is a part of the law and partakes of the qualities of law, and particularly of the quality of striving for even-handed justice.”

· Determine the purpose of the statute, and construe the text to achieve that purpose such that 

· the text is not given a meaning it “will not bear” (this caveat operates mostly to narrow, rather than expand, the scope of statutes)

· and the meaning would not violate any clearly-stated policy (such as the policy that words marking a boundary between criminal and non-criminal behavior “should speak with more than ordinary clearness” and a presumption that a departure from generally-prevailing principle or policy should be expressed clearly.)

· “Unenacted intentions or wishes cannot be given effect as law.”

· “Imaginative Reconstruction”: Per Heydon’s case (693) TA \l "Heydon’s case" \s "Heydon’s case" \c 1 , the court should look to the immediate purpose for which the statute was enacted to address.  The court should “put itself in imagination in the position of the legislature ... [assuming], unless the contrary unmistakably appears, that the legislature was made up of reasonable persons pursuing reasonably purposes reasonably.”
· Instances of “unquestioned application” of the statute will be the best guide to the statute’s application to other situations.

· The court can use legislative history or other evidence “to develop a coherent and reasoned pattern of applications intelligibly related to the general purpose.”

· Legislators may enact:

· Rules, when the legislature has sufficient information to do so, or
· Standards, thereby delegating the task of determining specific rules to courts, agencies, or private institutions.  Standards should then be judged according to established principles and policy objectives that benefit society in general.

· Defense of Statutory Canons (946): “Maxims should not be treated, any more than a dictionary, as saying what meaning a word or group of words must have in a given context. The simply answer the question whether a particular meaning is linguistically permissible, if the context warrants it.”  Can the words “bear a particular meaning”? (719).
· The Case of the Speluncean Explorers TA \l "the Speluncean Explorers" \s "the Speluncean Explorers" \c 1 , created by Lon Fuller in 1949 (712)
· Facts: A group of explorers were trapped in a cave and recognized that the only way to survive was to eat one of the members of the group; they drew lots but selected Whetmore (W), who had withdrawn from the selection of lots just before they were drawn (even though he had originally proposed the solution).  After the surviving explorers were saved from the cave, they were convicted for murdering Whetmore.  The statute at issues states “Whoever shall wilfully take the life of another shall be punished by death.”  
· [Truepenny, C.J.] (Formalist): argues for upholding the conviction for murder for the 4 surviving spelunkerers.  The language of the statute “permits of no exception applicable to this case.”

· [Foster] (Purposivist): argues that the statute is inapplicable to the case, which should be governed instead by natural law.  Like self-defense, which is an allowed defense even though it is not within the statute (to deter murder), overturning this conviction could be reconciled with the purpose of the statute, if not the wording of it.  [Golden Rule: Construe a statute according to the ordinary meaning of its text, unless doing so would be in derogation of the purpose of the statute as a whole.]  “The correction [by the judiciary] of obvious legislative errors or oversights is not to supplant the legislative will, but to make that will effective.”
· [Tatting]: If we are to interpret a statute in light of its purpose, how so when it has multiple purposes that may conflict in a particular case or its purposes are disputed? Another plausible purpose could be “to provide an orderly outlet for the instinctive human demand for retribution” (to prevent victims from taking the law into their own hands). Furthermore, self-defense falls outside of the statute b/c it is not wilfull.
· [Keen] (cf. Hill in Warshow): The difficulty of deciding this case rests upon a failure to distinguish its legal from its moral aspects.  “To put it bluntly, my brothers do not like the fact that the written law requires the conviction of these defendants.  Neither do I, but unlike my brothers I respect the obligations of an office that requires me to put my personal predilections out of my mind when I come to interpret and apply the law of this Commonwealth.”  Emphasized the supremacy of the legislative branch in making normative decisions and that the legislature should change the law if they don’t like the results of its implementation. Judicial decisions that change statutes supplant the ability of the democratically-elected representatives to change the law.
· [Handy] (Legal Realist): Judges should treat the abstract principles as instruments to reach practical goals. Pragmatically, the court should follow public opinion and declare the men innocent.
· Issues:

· The purpose of the law may be to deter, but can you deter this action, which may be viewed as inevitable?

· Was the murder a socially optimal outcome? It saved a dozen lives

· But we have a victim.  Does the law serve him? Did the victim have a right to remove himself from the lots process?

· Does Whitmore’s withdrawal from the deal change the dynamic?

· Advantages of Truepenny/formalist approach – treating the law as it literally is.

· Allows legislative response, or executive intervention if absurd outcome.

· Predicability about outcome ex ante 

· Avoids difficult factual inquiries (e.g. motives for selection)

· Does/Should the sentence influence our understanding of “willfully take the life of another”?

· Some judges read clauses as a whole 

· Clever lawyering: Doesn’t say when they should be put to death.  But what was the purpose of the death clause? We get to the same discussions.

· Does the difference of elected v. appointed judges change the outcome?

· Can we vary in our lenses? 

· Law requires that we can’t agree with both the government and defendants (responsibility as a clerk) 

· Optimistic pluralism: see infra

· Critique of Legal Process (750):

· Legislators are not always “reasonable,” as Hart and Sacks seem to assume, and often strike deals that represent compromises between constituencies and “rent-seeking” interest groups.

· Counter: Legal Process represents a normative theory, not a descriptive one.  If legislators strike a compromise contrary to the public good, judges should not enforce the deal but should enforce the larger purposive policy goals.

· The Legal Process approach does not utilize empirically-based economic analyses, as Posner’s approach does.

· While the legal process approach purports to be value-neutral, judges will make unarticulated value choices under the auspices of a neutral tool.

· Textualists and Formalists argue that l.p. sacrifices the virtues of a “plain meaning” approach which is ideally more objective and allows a “rule of law” rather than a “rule of men” whereby citizens can have reasonable expectations about how to structure their affairs.
· Post-Legal Process, 1974-present (622)
· Law and Economics 
· Law should reflect an ex ante economic calculus that weighs costs and benefits to society using empirical information.  

· Efficiency is a major objective for the government.  (In Chadha TA \s "Chadha" , though, [Burger] argued that “it is crystal clear from the records of the [Constitutional] Convention, contemporaneous writings and debates, that the Framers ranked other values higher than efficiency. … [The historical documents] underscore the common desire to define and limit the exercise of the newly created federal powers affecting the states and the people” (1152).
· Distinguished between rational, objective, neutral efficiency and irrational, subjective, and partisan rent-seeking.

· Canons of statutory construction rest on wholly unrealistic conceptions of the legislative process, such as assuming legislative omniscience. “[A] statute necessarily is drafted in advance of, and with imperfect appreciation for the problems that will be encountered in, its application.” (946).

· Critical Scholarship (625)
· All law, even judge-made law, is arational, subjective, and political.
· Re: Speluncean Explorers TA \l "Speluncean Explorers" \s "Speluncean Explorers" \c 1  (838)

· Feminist Naomi R. [Cahn]:

· Judgments should combine what Carol Gilligan described as 

· an “ethic of justice,” which seeks to apply laws such that justice is served, and 

· an “ethic of care,” which respects the interconnectedness of people.

· Considering the ethic of care, the explorers discussed their options and seem to have made a decision that reflected respect for one another. “Power was exercised responsibly and compassionately, in consideration of the rights and interests of the community of explorers.”  On the other hand, because Whetmore withdrew his consent before the lots were cast, a judge could find the Ds guilty of murder under an ethic of care.

· Considering justice, conviction or acquittal could also be supported because the Ds violated the letter of the law but could argue that it was in self-defense.

· Mary I. [Coombs]:

· Consider the effect the decision would have on other cases, such as battered women defense cases, which involve deliberation but can still involve successful self-defense arguments.

· Critical Race theorist Dwight L. [Greene]:

· Consider the social circumstances of the incident, which would have affected the choices and power available to the parties.
· (626) [Hill]’s argument for judicial deference to the legislature in Warshow TA \s "Warshow"  has no neutral basis.  “The traditional justification for deference is that the elected legislature represents the majority will better than the nonelected judiciary, but is this factually true?  …The vast majority of the electorate is utterly passive and, to the extent they express political preferences, those preferences are so conditioned by their relative ignorance and inequality as to be meaningless.  Once elected, legislators are excessively responsive to the monied and the well-organized, to the detriment of groups already disadvantaged in American society…”

· Legal Process theory wrongfully assumes that formal access to the political process entails meaningful access.  It also wrongfully connects peace with order and violence with disorder.
· The solution to representative laws is representative law-makers.

II. Legislation and Statutory Interpretation

A. Basic Legislative Process
(see above)

B. Bicameralism and Presentment
· Legislative Veto (see Cases chart #s C1 & C2 and Chadha and Clinton above).
C. Main Schools of Statutory Interpretation

· 1. Intentionalism, Purposivism, and Legal Process

· Definitions

· Intentionalism – statutory interpretive process by which the interpreter identifies and follows the original intent of the statute’s drafters.

· Purposivism – statutory interpretive process by which the interpreter chooses the interpretation that best carries out the statute’s purpose by deducing the mischief the statute was enacted to correct.
· Golden Rule: “There is, of course, no more persuasive evidence of the purpose of a statute than the words by which the legislature undertook to give expression to its wishes. Often these words are sufficient, in and of themselves, to determine the purpose of the legislation. In such cases, we have followed their plain meaning. When that meaning has led to absurd or futile results, however, this Court has looked beyond the words to the purpose of the act. Frequently, however, even when the plain meaning did not produce absurd results but merely an unreasonable one ‘plainly at variance with the policy of the legislation as a whole,’ this Court has followed that purpose, rather than the literal words.” Solicitor Gen. Reed’s argument in U.S. v. Am. Trucking Ass’ns TA \l "U.S. v. Am. Trucking Ass’ns" \s "U.S. v. Am. Trucking Ass’ns" \c 1  (722).

· Textualism – statutory interpretive process by which the interpreter follows the “plain meaning” of the statute’s text.

· Eclecticism – statutory interpretive framework by which cases are decided individually and inductively (inferring general principles from specific instances) rather than by per se rules and deductively (the conclusion is of no greater generality than the premises).
· (a) Intentionalism
· Roscoe Pound (704) contrast of genuine interpretation to spurious interpretation: 

· Genuine interpretation – 

· (i) a narrow, technical, and sincere investigation of the law-maker’s actual (specific) intent “by assuming his position, in the surroundings in which he acted, and endeavoring to gather from the mischiefs he had to meet and the remedy by which he sought to meet them, his intention with respect to the particular point in controversy” or 

· (ii) a more flexible approach of asking what a reasonable legislator in such a situation would have done (aka “imaginative reconstruction”).

· Spurious interpretation - Like a legislator, a judge who conducts this type of statutory interpretation is making or re-making law post hoc to fit his conception of what the outcome should be.  Pound says such judges indirectly try to discover the law-maker’s intent by assuming he thought “as [they] do on general questions of morals and policy and fair dealing” and assuming that “of several possible interpretations the one which appeals most to [the judges’] sense of right and justice for the time being is most likely to give the meaning of those who framed the rule.”   Spurious interpretation of intent presents the following problems:
· It “tends to bring law into disrepute,”

· “subjects the courts to political pressure,” and

· “reintroduces the personal element into judicial administration.”
· Critiques of Intentionalism (also under Policy issues of Textualism)
· Oliver Wendell Holmes – “Ours is a government of laws, not of men.” “[W]e ask, not what this man meant, but what those words would mean in the mouth of a normal speaker of English, using them in the circumstances in which they were used.”

· Max Radin (708) – Two descriptive critiques (1)&(2) and one normative (3).  Determining the intent of the legislature is an “absurd fiction” b/c: 

· (1) Intent is undiscoverable/unknowable (epistemological observation)

· Fool’s errand to try to get to the heart of the intent

· Interpreting a statute by applying it to specific facts cannot be done until after the statute is enacted; thus, the judiciary must perform this role.  “[O]nce the words are out, recorded, engrossed, registered, proclaimed, inscribed in bronze, they in turn become instrumentalities which administrators and courts must use in performing their own specialized functions.”

· (2) There’s no such thing as Congressional intent (metaphysical point)

· Congress is a plurality, not a single person. “The chances that several hundred men each will have exactly the same determinate situations in mind as possible reductions of a given [statutory issue], are infinitesimally small.”

· (3) Even if intent existed and were knowable, nevertheless it should not bind us

· The function of legislature is to pass laws, not to impose its will upon the public.

· We are a nation “of laws and not of men”: Impersonality of the law is by design

· It is not meant to be what the legislators always meant the law to be 

· We don’t want the judicial system to merely psychologize.
· Kenneth Shepsle – “Congress is a They, not and It.”

· Examples of Intentionalism:

· [Stevens] in Bock Laundry (C6)
· [Rehnquist] in Weber (C3½) 
· [Law-and-Economics Intentionalism (William Landes and Richard Posner, 799)]
· Ex ante perspective – Evaluate a decision or rule based on whether it provides proper incentives for the average case and guides citizens in their daily affairs, as opposed to an ex post perspective of evaluating a rule based upon how a particular case will turn out.

· Judges should enforce the intent of legislators, as best ascertained by legislative history or other sources.

· [Posner]’s “Flexible Pragmatic” approach in Marshall TA \l "Marshall" \s "Marshall" \c 1  (see Cases chart #C8): 

· (Contrary to the Holmes/positivist approach, which views statutes as objective expressions “at the price of substantive injustice [in particular cases]...”  Positivism also claims that fact is independent of value and interpretation is independent of norms (747n2))

· Cardozo/pragmatic approach allows judges to “enrich positive law with the moral values and practical concerns of civilized society...” leading to “justice in the individual case at the price of considerable uncertainty and, not infrequently, judicial willfulness.”

· Would overturn U.S. v. Rose, which Posner wrote but now believes was wrong.

· Exclusion of the carrier weight adheres to a statutory interpretation against a background of:

· a constitutional norm of equal treatment,

· a constitutional commitment to rationality,

· and evident failure by both Congress and the Sentencing Commission to consider how LSD is actually produced, distributed, and sold, and

· an evident failure by Congress and the Sentencing Commission to consider the interaction between heavy mandatory minimum sentences the guidelines.

· “We should not make Congress’s handiwork an embarrassment to the members of Congress and to us.”

· (b) Purposivism
· The Mischief Rule, Lord Coke - Heydon’s Case TA \s "Heydon’s case" , Eng. 1584:
· Courts should consider the following factors to interpret statutes:

· 1. What was the common law prior to the statute?

· 2. What was the mischief and defect for which the common law did not provide (necessitating a statute)?

· 3. What remedy has the legislature implemented to cure the disease of the commonwealth?

· 4. “The true reason of the remedy; and then the office of all the judges is always to make such construction as shall suppress the mischief, and advance the remedy, and to suppress subtle inventions and evasions for continuance of the mischief, and pro privato commodo [(for private benefit)], and to add force and life to the cure and remedy, according to the true intent of the makers of the Act, pro bono publico” [(for the public good)].

· The Golden Rule (judicial re-writing to avoid absurd consequences) – Lord Blackburn – River Wear Comm’rs v. Adamson, Eng. (1877):
· Give effect to the literally expressed intent of the Legislature by 

· construing the words of the statute with their ordinary meaning,
· unless doing so would produce an inconsistency, absurdity (contrary to the purpose of the statute), or “inconvenience so great as to convince the Court that the intention could not have been to use them in their ordinary signification,” and, if such is the case, apply an alternative, plausible meaning.

· Examples: 
· [Brennan] in United Steelworkers v. Weber, U.S. (1979), 88 TA \l "United Steelworkers v. Weber, U.S. (1979), 88" \s "Weber" \c 1  (refer to Cases chart #C3½), where a literal interpretation of a statute was not allowed to produce a result that contradicted the clearly intended purpose of the statute, as determined by legislative history and the historical context from which the Act arose.

· [Brewer] in Rector, Holy Trinity Church v. United States, U.S. (1892), 695 TA \l "Rector, Holy Trinity Church v. United States, U.S. (1892), 695" \s "Holy Trinity" \c 1  (refer to Cases chart #C3¾).
· [Blackmun] in Bock Laundry (#C6).

· Critique:

· Closer to a rule of men, perhaps, than a rule of law b/c statutes depend on what any given judge takes the law to be or to mean.  Can be highly subjective and dependent on the circumstances of the case.
· (c) Legal Process theory  (normative New Deal era response to Legal Realism)
· (d) Other approaches:

· [Eclecticism: [Marshall] used an eclectic approach – considering the text, purpose, and prior precedent in Ex parte Bollman (692-93).]

· The Common Sense Rule (Pragmatic approach): 

· Francis Lieber (1880): “Men have at length found out that little or nothing is gained by attempting to speak with absolute clearness and endless specifications, but that human speech is the clearer, the less we endeavor to supply by words and specifications that interpretation which common sense must give to human words. However minutely we may define, somewhere we needs must trust at last to common sense and good faith.” 
· 1938 – New Deal: Legal Realists

· Karl Llewellyn’s debunking of the formalist’s Canons of Statutory Construction (941)

· 2. Textualism (“New Textualism” or “Plain Meaning Rule”) (1980s to present)
· Policy issues:

· Rule of law, not of men.  Legislative intent is illusory.  “We do not inquire what the legislature meant; we ask only what the statute means.” (Oliver Wendell Holmes, 993z).  

· Laws should be understandable by all, not the special interpretative province of lawyers and judges.  
· Why look to legislative history (the “recipe”) when you have the text (the “food”)?  
· (The judge in this model is a faithful agent of the text of a statute.  S/he is also a linguist or grammarian.)

· A strength of textualism is that it is objective and transparent; it is democratic in that it allows the people to understand the laws.

· Critiques of Textualism:

· Language is ambiguous.  

· Textualism can be blind to its own subjectivity.  

· Textualism can seem cruelly detached from the consequences of its opinions (see, eg, Easterbrook in the LSD case).

· “Professor James Brudney argues from the nature and structure of the politics of legislation that Congress cannot enact statutes with the degree of specification Justice Scalia [or Judge Keen in the Speluncean Explorers] would require.” (811n2).

· History:

· The Literal Rule

· Lord Atkinson, Vacher & Sons (1913): When a statute’s language is plain and unambiguous, it should be applied literally, regardless of the consequences.  “[Y]our Lordships’ House sitting judicially is not concerned with the question whether the policy it embodies is wise or unwise, or whether it leads to consequences just or unjust, beneficial or mischevious.”

· Lord Bramwell, Hill v. E.&W. India Dock (1884): “It is to be remembered that what seems absurd to one man does not seem absurd to another…” If absurdity or injustice results, the legislature should “set it right.”

· When the language expresses a “plain meaning,” no need exists to consider other evidence, such as the title of the act (“White Slave Traffic Act”) or legislative history (which suggested the purpose of the statute was only to reach “commercialized vice”) [Day]’s Reasoning in Caminetti v. U.S., U.S. (1917):
· Facts/Proc: Caminetti brought a woman from Sacramento to Reno to “become his mistress and concubine.” A federal statute criminalized the transportation of woman or girls across state lines “for the purpose of prostitution or debauchery, or for any other immoral purpose…”
· Holding: Since D’s conduct was for the purpose of immoral behavior, he literally violated the law.
· Dissent [McKenna]: Just as in Holy Trinity, the literal meaning should not prevent the court from construing the words of the statute in light of the statute’s purpose, common sense, and the goal of avoiding absurd results.
· Formalist theory of statutory interpretation, holding that a statute's ordinary meaning should govern its interpretation, as opposed to inquiries into non-textual sources.  

· Legislative history may be consulted, but it should not be used to determine a meaning in opposition to the plain meaning of the text. Contrast to old textualism (Caminetti) where legislative hxy would not be considered if the statutory text had a “plain meaning” or TVA v. Hill approach where legislative hxy could trump an unambiguous meaning.
· Scalia’s approach to “plain meaning” is “the best textual understanding that emerges from close analysis of statutory provisions that, at the outset, may have seemed ambiguous, confusing, or at least complicated” (793).
· “’A text should not be construed strictly, and it should not be construed leniently; it should be construed reasonably, to contain all that it fairly means’” (779).
· In regard to using legislative history to interpret statutes. “It is neither compatible with our judicial responsibility of assuring reasoned, consistent, and effective application of the statutes of the United States, nor conducive to a genuine effectuation of congressional intent to give legislative force to each snippet of analysis, and even every case citation, in committee reports that are increasingly unreliable evidence of what the voting Members of Congress actually had in mind” (987’2b).
· In a footnote to an opinion (Hirschey v. FERC, 987n1) that set forth Scalia’s views on committee reports, he detailed an exchange between Senators Armstrong and Dole where Sen. Armstrong points out that the report “is not the law, it was not voted on, it is not subject to amendment, and we should discipline ourselves to the task of expressing congressional intent in the statute.”  Moreover, statutory text has gone through the formal requirements of Art. I §7 (bicameralism and presentment), unlike legislative history, which thereby has no authority as law (989n2).
· Text should be interpreted to mean that which is: 
· “(1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress which voted on the words of the statute (not to mention the citizens subject to it), and 
· (2) most compatible with the surrounding body of law into which the provision must be integrated ... not permit[ing] any of the historical and legislative material discussed by the Court, or all of it combined, to lead ... to a result different...”  Bock Laundry (Scalia concurring), see Cases chart #C6.

· Frank Easterbrook: 
· “’Imagine how we would react to a bill that said, “From today forward, the result in any opinion poll among members of Congress shall have the effect of law.” We would think the law a joke at best, unconstitutional at worst. This silly “law” comes uncomfortably close, however, to the method by which courts deduce the content of legislation when they look to the subjective intent.’” (779n(f)).  
· “Desires become rules only after clearing procedural hurdles, designed to encourage deliberation and expose proposals (and arguments) to public view and recorded vote. Resort to ‘intent’ as a device to short-circuit these has no more force than the opinion poll – less, because the legislative history is written by the staff of a single committee and not subject to a vote or veto. ... It would demean the constitutionally prescribed method of legislating to suppose that its elaborate apparatus for deliberation on, amending, and approving a text is just a way to create some evidence about the law, while the real source of legal rules is the mental processes of legislators.” In re Sinclair (994’2m & C14).
· See also Marshall, Cases chart #C8.
· 3. Dynamic Statutory Interpretation (cf. with Purposivism/Intentionalism) (729):

· Practical accommodation of the statutory directive in response to

· changes in the social context,

· new legal rules and procedures, or

· new meta-policies (endogenous or exogenous).

· Like a story, a statute “is not something that is, but something that becomes; it is not a hard chunk of reality, but a fluid process, which is as much directed by men’s creative impulses, by their conception of the story as it ought to be, as it is by the original event which unlocked those impulses.” This dynamicism helps the law to maintain its relevancy and its respect among citizens. Lon Fuller (“Theory of the Repeatedly Retold Anectdote,” 747n2).  Otherwise, statutory law will become stale.
· Legislative Inertia:  Guido Calabresi, “A Common Law for the Age of Statutes” (618):

· Due to “a perceived need for laws that are either more structured or more immediate than could be afforded by judicial decisions ... [which are] slow, unsystematic, and organic ...[,]we have become a nation governed by written laws.”  In other words, the legislature is seen to be more responsive to the immediate needs of the majority.  
· However, “getting a statute enacted is much easier than getting it revised [or repealed].” This causes a dilemma for common law courts.  “Judge have been taught to honor legislative supremacy and to leave untouched all constitutionally valid statutes, but they have also been trained to think of the law as functional, as responsive to current needs and current majorities, and as abhorring discriminations, special treatments, and inconsistencies not required by current majorities.”
· Proposed new approach: In cases of legislative inertia, courts should treat statutes that have lost their majoritarian support the same as they treat the common law and alter or even abandoning prior doctrine – or, at least, to threaten such change in order to motivate legislatures to take action.

· In general, courts should have a “retentionist bias” unless a statute is clearly out-of-sync with other sources of law and majoritarian support, as determined by 

· the age of the statute, 
· how specifically-oriented to a particular problem the statute is, and
· the level of constitutional doubts that exist about the statute.

· Justification: 

· Courts are loyal to principles over politics.  

· The legislature remains formally supreme and can reenact invalidated statutes if need be.  Also, elected representatives appoint judges, so judges are somewhat democratically accountable.
· Jurisprudential antecedents:
· The Pomeroy Precept and the Restaters

· Equity of the Statute

· The Legal Process School – “Judicial manipulation through interpretation and strained constitutional doctrine is less desirable than more candid approaches because the former delays real and decisive change and creates precedents which can be misunderstood or overgeneralized by uncomprehending lower court judges.”

· Critique: 
· A judge “legislating from the bench” violates the separation of powers principle.

· In order to update a statute according to the contemporary context, a judge has to know “the pulse on the street” despite his relative seclusion in his chamber.

· Case study:  The Foreign Intelligence Surveillance Act and domestic spying

· Background: Statute outlines the conditions in which the government can spy on people inside the United States.  It was enacted after the Nixon wiretapping-abuse (Watergate) scandal.

· Definitions:

· Agent of Foreign Powers (AFP): 
· (b) (1) someone who is not a US person and who is a member of Foreign Power; e.g. spies, diplomats, people who work for companies that are owned by foreign companies
· (b)(2) American citizen or permanent resident who is spying for another country or engaged in terrorism.
· Process:
· Gov’t has to go to the secret FIS Court and get a warrant.  The government must submit an application, generally prepared by the FBI and signed by the AG, asserting that the target is an “agent of a foreign power.”  The gov’t must provide enough evidence to meet a probably cause standard.

· (The government almost never loses. Why? Govt claims it is because it only brings good cases to the court.  Others accused the court of being captured and just rubber stamping requests.)

· The Terrorist Surveillance Program (TSP): The Bush administration decided to bypass the FISA process and allow the NSA to spy on Americans within the U.S.
· Bush admin lawyers argued it was not pragmatic to follow the FISA.  The changed circumstances after 9/11 required a more nimble process.

· In any case, bypassing the court is allowed by statute:

· (1) In times of war, for 15 calendar days; or

· (2) “except as authorized by statute”, per § 1809(1) 

· Issue: What does “except as authorized by statute” mean? As authorized by FISA?  As authorized by any statute?

· The Exec. argued that the AUMF gave the President wide power to use all necessary means to fight a war against al Qaeda, etc.  The argument is that surveillance is part of the set of tools that the President can rely on to legitimately prosecute a war.

· Arguments against authorization:

· The AUMF doesn’t authorize surveillance on its own terms

· The FISA statute includes a provision that allows for the government to spy without FISA warrants for the first 15 days after the start of a war or emergency.  Congress contemplated the possibility of emergency or war and provided specific rules for such circumstances.  Therefore, FISA provides explicit rules for surveillance in times of war which trump any implicit guidelines.

· Domestic surveillance is not a traditional war power, and thus is not authorized by FISA

· (Whole Act canon) Sen Daschle said that the purpose of the AUMF was to protect Americans (see preamble of AUMF).  It is counter to that intent to allow surveillance of Americans, and 

· Daschle also says that his recollection from the passage of the AUMF was that the President tried to have Congress insert the words “inside the United States” to the AUMF, and congressional leadership refused.  Thus, he suggests that congressional intent was to exclude domestic programs like surveillance.

· Counter: Daschle’s opinion of the intent of Congress is not dispositive – he’s only one vote among 100.

· Subsequent history of the NSA program

· After the program was revealed in the media, the government decided to ask for authority for the program from the FISA court itself.  FISA court said no.

· Then, the Administration went to Congress to ask for authorization, which it granted.

· Question: why didn’t the President go to Congress in the first place?

· The Administration wanted to prove the point that they did not need Congress’s authorization of the program.  They asserted that the President had unitary power to create and implement the NSA program.  They had a fundamental objection to seeking Congress’s stamp of approval.

D. Statutory Interpretations Doctrine (Sutherland, 848, & AppB)
· 1. Textual Canons (intrinsic aids)
· Follow the plain meaning of the statutory text, except when doing so would require an absurd result (Golden Rule) or when there has apparently been a scrivener’s error (i.e. transcription error).
· Inferences drawn from

· drafter’s choice of words,

· grammatical placement of words in the sentence, or

· the relationship of words to others in the statute.

· Examples:

· Word Meaning and Association (849)

· Ordinary meaning

· Ordinary usage: In Weber, Brennan expressed that the ordinary understanding of “discrimination” involves some invidious intent – (you wouldn’t say you discriminate against peaches if you prefer pears).  See also Nix v. Hedden (P, tomato importer, argued that his tomatoes were not subject to Customs’ vegetable tariff b/c they are fruits.  The Court held that tomatoes are a vegetable.  Although they are botanically fruit, the common understanding is that tomatoes are vegetables – e.g. they are eaten at dinner, not as a dessert.  The evidence at trial did not indicate that “fruit” or “vegetable” had any technical meaning that would cause exception to the ordinary usage rule.).
· Exception - Technical meaning (e.g. Zuni Pub. Sch. Dist., where the court deferred to the experts who had interpreted the determination of whether or not a program “equalizes expenditures.”)

· Historical usage – consider the era, perhaps by consulting dictionaries of the time period the statute was enacted.

· Established meaning by the courts, the Legislature, or common usage. (Rules of Construction Act, 1 USC § 1 et seq. provides default definitions.)
· Dictionary usage – unless Congress has specified a definition, consider dictionary definitions of the era in which the statute was enacted, but do not credit nonstandard, “idiosyncratic” definitions.

· Word association

· Noscitur a sociis (“It is known by its associates”) – interpret a general word to be similar to more specific words immediately preceding or following it (e.g. “discovery” was not allowed to refer to the creation of a patentable product b/c w/in the context of “exploration, discovery, or prospecting” the term referred only to the limited meaning of discovery of mineral resources. Jarecki.)

· Ejusdem generis (“Of the same kind, class, or nature”) – interpret a general word in accord with the class of objects reflected by the specific words immediately preceding or following the general word (e.g. “other material” in “dirt, rubbish, wood, timber, or other material of any kind” should not be read to include “automobiles.”), but how to define similar?
· Expression/ inclusion of particular words indicates intended exclusion of others

· Expressio [or inclusio] unius est exclusio alterius (“expression/ inclusion of one thing indicates exclusion of another”) – (e.g. a statute covering “any horse, mule, cattle, hog or goat” does not cover turkeys.  
· Examples: 

· Chan v. Korean Air Lines, where the Sup Ct. [Scalia] denied a waiver of limited liability because the relevant subsection of the Warsaw Convention did not include such a waiver as a remedy for violation while other subsections did; 
· Leo Sheep – C12.

· Holy Trinity also referred to this canon when discussing the fact that the statute exempted some vocations specifically but did not include “rectors” in the list.

· Problem: Legislature may assume courts will fill gaps, or legislature may not have considered all the variations of the text.

· Contextual Caveat (inapplicable if context suggests the list is not comprehensive): 

· Where the normative context makes the terms exceptional, they are generally exclusive (Mother tells Sally she can have a cookie and ice cream but does not by that include the candy bar on the counter).  
· Where the normative context makes the terms not exceptional, the terms are not generally limited to those expressed (Mother intends to command Sally not to harm her sister in any way even though she only says “don’t hit, kick, or bite” her.)

· Grammar (856) – The Legislature is presumed to know and follow basic conventions of grammar and syntax; thus, placements of punctuation are assumed to be meaningful.
· Punctuation – not necessarily dispositive, but more of a “last-ditch alternative aid” (despite the strict English rule that punctuation is irrelevant to interpretation) but can trump the last antecedent rule.
· The Last Antecedent Rule – When practical, referential and qualifying words or phrases refer only to the last antecedent, unless contrary to the apparent legislative intent derived from the sense of the whole act (e.g. Ms. Thomas sought disability benefits under the Social Security Act, which defined disability as an impairment of such severity that the person “is not only unable to do his previous work but cannot, considering his age, education, and work experience, engage in any other kind of substantial work which exists in the national economy.” The agency held that she was not disabled b/c she could still do her previous work of operating an elevator. The appeals court reasoned that the previous work had to exist “in the national economy”, but the Sup Ct held that “in the nt’l economy” only referred to its last antecedent – “any other kind of substantial work.” Barnhart v. Thomas, 858).
· “Across the board” exception – when a clause follows several words in a statute and is applicable as much to the first word as the others in the list, the clause should be applied to all of the words which preceded it.

· Conjunctive and Disjunctive Connectors – “And” is conjunctive, while “Or” is disjunctive and means in the alternative (e.g. a statute prohibiting assault with intent to rob “any person having lawful charge, control, or custody of any mail matter or of any money or other property of the United States” was not interpreted to be limited to mail carriers. Garcia v. U.S.).   See Bob Jones (Rehnquist dissenting) – C17.
· Mandatory (Shall) vs. Discretionary (May) Rule

· Singular = Plural, Male pronoun = Female pronoun (unless, in some cases, equating singular and plural seems contrary to legislative intent or purpose).

· The Golden Rule/ Absurd Result Rule

· If an interpretation according to ordinary meaning would lead to an absurd result, the language should be interpreted only so far as to avoid such absurdity.
· Obvious transcription errors, or scrivener’s errors, should be revised.

· (Nietzsche rule – “Be helpful to the project rather than hypertechnical.”)

· The Whole Act Canon (or Textual Integrity Rule) (862, AppB-21) - Interpret a section of a statute within the context of the statute as a whole, (presuming that statutes are coherent as a whole, even though they may not be).  TA \l "Muscarello v. United States, US (1998), 888" \s "Muscarello" \c 1 Muscarello v. U.S., 893’6 - C11 (“firearm” is defined in one provision of the statute to include rockets; thus, “carrying a firearm” must mean something other than “carry on one’s person” since rockets are not carried on your person.  To “convey in a vehicle” is a more appropriate interpretation.)
· (Posner’s criticism:  this canon (a) imputes omniscience to the legislature and (b) assumes a statute is written as an internally-coherent whole, like a short story, but “a statute that is the product of compromise may contain redundant language as a by-product of the strains of the negotiating process.”)

· Presumption of purposive enactment and amendment: Statutes and amendments are meant to have real and substantial effect.

· Titles – do not control but may guide interpretation. (But see Holy Trinity.)

· Preambles and Purpose Clauses – do not control when text is clear and unambiguous but may point toward intention. (e.g. Sutton v. United Airlines, Inc. involved twin sisters denied a discrimination action under the ADA because the preamble noted that 43 million Americans had disabilities, which was far too small a number to include those with correctable vision deficiencies.)

· Provisos (conditions that restrict the effect of statutory provisions or create exceptions to general statutory rules) – generally interpreted strictly/narrowly.

· Redundancy/Surplusage – Unless contraindicated by other evidence of statutory meaning, no provision should be construed to be entirely redundant or to render other provisions superfluous or unnecessary.

· [Hand] and [Jackson] interpreted the word “subjects” to include intangibles in the Fair Labor Standards Act’s prohibition regarding “merchandise, and articles or subjects of commerce of any character” because the insertion of the word “subjects” into the statute would have added nothing if it was defined to include only tangible things. Western Un. Tele. Co. v. Lenroot.  
· In Circuit City Stores, Inc. v. Adams (854 & 866’1), [Kennedy] reasoned that the Fed. Arbitration Act’s limitation regarding employment contracts for “seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce” would have been redundant if the phrases “seamen” and “railroad employees” were subsumed withing the meaning of the “’engaged in ... commerce’ residual clause.”  Thus, this clause did not exempt all employment contracts for workers engaged in interstate commerce, but only those involved in transportation, per the rule of ejusdem generis (general term following specific ones is interpreted to be of the same kind).
· In Muscarello, a statute is interpreted such that “transport” and “carry” have different meanings (893’2).

· Consistent usage (identical words/phrases used in different parts of a statute or in related statutes are presumed to have a consistent meaning) with Meaningful Variance (when a different word/phrase is used, it is presumed to have a different meaning, especially when Congress considered and rejected the alternate wording; exception is when a reasonable explanation exists for variation, such as that different provisions were enacted at different times).

· In derogation – one provision should not be interpreted in such a way as to derogate from other provisions by
· operational conflict (prov 1’s operation would conflict with that of prov 2 – e.g. a citizen could not obey prov 1 w/o violating prov 2);

· philosophical tension (e.g. prov 2 might reflect a legislative compromise inconsistent with a broad reading of prov 1); or

· structural derogation (e.g. provisions 2 and 3 reflect a legislative preference for administrative rather than judicial enforcement that would be undermined by a broad view of prov 1 that favored judicial enforcement).

· 2. Substantive Canons (policy rules) and the Rule of Lenity 
· presumptions of statutory meanings based upon substantive principles or policies drawn from the common law (e.g. the rule of lenity). Intended to reflect the presumed intent of the Legislature.
· Uses:
· tie-breaker,
· rebuttable presumption,
· balancing factor, and/or
· clear statement rule (only rebuttable by clear contrary text).
· Liberal vs. Strict Construction
· Certain types of statutes, such as those involving civil rights, securities, or antitrust, are usually read liberally and applied expansively to new situations.

· Others statutes, such as those infringing upon private rights, are to be read strictly and applied stingily to new situations.

· In Derogation of Sovereignty – A statute written in general language is to be applied only to private parties and not governments and their agencies, unless the statute clearly indicates otherwise.  The doctrine of sovereign immunity holds that the State cannot be sued or otherwise regulated without its consent.

· Public Grants to private parties – construe narrowly, in favor of the government.
· Tax laws are generally construed narrowly against the State and in favor of the taxpayer.  Presently, tax-imposing provisions are not read strictly but tax-exempting provisions are.

· Constitution-based Canons
· Constitutional Avoidance Canon 
· Avoid interpretations that would render a statute unconstitutional or that would raise serious constitutional difficulties (thus, raising the “temperature” of the case), unless the text is clear or the statute would clearly survive a constitutional attack. See INS v. St. Cyr, 533 U.S. 289 (e.g. DOJ argued that FISA should be interpreted according to a “fairly possible” alternative that avoids the constitutional difficulty of obstructing the President’s inherent Commander-in-Chief authority.); Lorillard v. Pons TA \l "Lorillard v. Pons" \s "Lorillard" \c 1  - C19.
· Separation of Powers

· Avoid interpretations whereby the legislature or judiciary would encroach upon executive’s inherent powers, such as making decisions on foreign affairs.

· Regarding the President’s core executive actions, avoid review for “abuse of discretion.”

· Where Congress appropriates money without specific textual restrictions, the executive has leeway as to its expenditure, unlimited by more informal signals.

· Afford the President and Vice-President special privileges as litigants so as not to interfere with their official duties.
· Avoid congressional curtailment of the judiciary’s “inherent powers” or its “equity” powers.

· Avoid congressional expansion of Article III injury in fact to include intangible and procedural inquiries.

· Presume that Congress does not delegate authority w/o sufficient guidelines.

· Generally, private rights of action are not implied in federal statutes.

· Presume that U.S. law conforms to U.S. international obligations and that the Legislature takes account of the legitimate sovereign interests of other nations when it writes American laws.

· Avoid congressional abrogation of Indian treaty rights.

· Presume that unconstitutional provisions may be severed from the statute w/o invalidating the statute as a whole.

· Federalism – Federal/State separation

· Avoid federal invasion of “core state functions.”

· Avoid statutory interpretations that would alter the federal-state balance.

· Avoid federal abrogation of states’ 11th Am immunity from lawsuits in federal courts (exception: municipalities and counties).

· Avoid inferring conditions on federal grants to the states under the Spending Clause; conditions must be expressed clearly and unambiguously such that the states are reasonably on notice of conditions (e.g. an agency provides guidance to that effect.)

· Presume against federal preemption of traditional state regulation, unless clear statutory language or the statutory purpose requires preemption.

· Presume against federal regulation of intergovernmental taxation by the states.
· Presume against application of federal statutes to state and local political processes, except when statutory plain meaning or other factors counsel in favor of such application.

· Presume against congressional derogation from state’s land claims based upon its entry into Union on an “equal footing” with all other states. Presume that upon statehood, the new state acquires title to the land under navigable rivers.

· Avoid federal habeas review of state criminal convictions unless prisoner has properly exhausted state remedies.  Avoid federal habeas review of state criminal convictions supported by independent state ground.

· Presume finality of state convictions for purposes of habeas review.

· Narrowly construct grants of federal court jurisdiction that would siphon cases away from state courts.

· Avoid reading an ambiguous federal statute to authorize states to engage in activities that would violate the dormant commerce clause.

· Favor concurrent state and federal court jxn over federal claims.

· Ensure that Indian sovereignty is limited to Indian Tribe members and designated tribal territories.
· Presume that states can tax activities within their borders, including Indian tribal activities, but also presume that states cannot tax on Indian lands.

· Federal equitable remedies must consider interests of state and local authorities.

· Presume that Congress borrows state statutes of limitations for federal statutory schemes.

· Due Process

· Rule of Lenity (strict construction of penal statutes), 885 
· Avoid applying punitive sanctions if there is ambiguity as to the underlying criminal liability or criminal penalty, unless Congress clearly intended to criminalize the conduct in question, in order to protect individual liberty. Apply to a civil sanction that is punitive or when underlying liability is criminal.  Ex: Muscarello v. United States, US (1998), 888 TA \s "Muscarello"  – C11.
· Purpose: 
· Historically, every felony was punishable by death.

· Provide fair notice ([Holmes] held that D did not have fair notice, so an airplane could not be considered a motor vehicle. McBoyle v. U.S.).

· Only impose severe penalties and the condemnation of conviction for crimes that involve mental culpability (mens rea).

· Non-delegation/Institutional Competence: Judges and prosecutors should not usurp the popularly-elected legislature’s power to define crimes. “[B]ecause of the seriousness of criminal penalties, and because criminal punishment usually represents the moral condemnation of the community, legislatures and not courts should define criminal activity.” United States v. Bass (898).
· Caveat in Muscarello (894):

·  “The simple existence of some statutory ambiguity, however, is not sufficient to warrant application of that rule, for most statutes are ambiguous to some degree. ‘”The rule of lenity applies only if, ‘after seizing everything from which aid can be derived,’ ... we can make ‘no more than a guess as to what Congress intended.’”’ United States v. Wells ...”
· 3. Extrinsic Sources and Legislative History (reference canons) 
· presumptive rules informing what other materials – such as the common law, related statutes, legislative history, and agency interpretations – might be consulted to figure out what the statute means (e.g. the rule of plain meaning).
· (a) Common Law: 
· Traditionally, statutes in derogation of the common law should be narrowly construed, “except when a statutory purpose to the contrary is evident” and the statute “obviously is of a remedial, beneficial and amendatory character.” Isbrandtsen Co. v. Johnson, 956. 
· In the current era of field occupation by statutes, the common law is seen more as an aid to clarifying ambiguity or filling gaps in statutes.
· (b) Legislative History
· Background: Generally referring to the internal institutional progress of a bill to enactment and the deliberation accompanying that progress.  
· Policy issues:

· Incentivizes devious insertions into Legislative reports: Now that legislators know that courts will use committee reports and other legislative records to interpret statutes, Congresspersons sometimes insert language into such documents specifically to affect future court decisions (Antonin Scalia, A Matter of Interpretation, 780).  “[I]t is often loser’s history (‘If you can’t get your proposal into the bill, at least write the legislative history to make it look as if you’d prevailed’).”  [Easterbrook] in In re Sinclair TA \l "In re Sinclair" \s "In re Sinclair" \c 1  (993’2d) – C14.
· Bias: “’In any major piece of legislation, the legislative history is extensive, and there is something for everybody. As Judge Harold Leventhal used to say, the trick is to look over the heads of the crowd and pick out your friends’” (emphasize what is useful to your conclusion) (Scalia, 781).

· But see 997n3 for a contrary argument, which states that empirical data does not support the contention that judges who rely upon legislative history are less objective and more ideological than judges who do not.

· Unreliability: “The majority’s lengthy recounting of the legislative history of Rule 609 demonstrates why almost all that history is entitled to very little weight. Because the proposed rule changed so often – and finally was enacted as a compromise ... much of the commentary ... concerns versions different from the Rule Congress finally enacted.” Bock Laundry (Blackmun, dissenting).  See also Blanchard (C13); Scalia’s hilarious recounting of a conversation with Sen. Dole about a committee report on 987.
· General priority of types of history, per Rascoff:

· (i) Conference Committee Reports: Most authoritative source of legislative history but still gives us pause about the validity (given all of the politicking involved) - Montana Wilderness I; Weber; In re Sinclair.

· (ii) Sponsor statement: Still pretty good source of legislative history but not completely authoritative - Montana Wilderness I (re: Sen. Melcher’s statement).

· (iii) History of the bill/rejected proposals: May allow us to form a more comprehensive understanding - Montana Wilderness I (re: Sen. Udall’s proposal that provision only applies to Alaska); Bob Jones.

· (iv) Floor colloquy/debate – Weber. 

· (v) Non-legislative drafters - Montana Wilderness (re: AG seems to tacitly approve of interpretation in letter entered into congressional record). 

· (vi) Legislative Inaction: Dog that didn’t bark canon - Bob Jones. 

· (vii) Subsequent Legislative history - Montana Wilderness II (re: Committee report for another bill after the passage of the bill at issue).

· (c) Whose Statements Count?

· Statements by sponsors are given more deference 

· “in part because sponsors are the most knowledgeable legislators about the proposed bill and 

· in part because their representations about the purposes and effects of the proposal are relied upon by other legislators.” (1000).

· [For a seemingly contrary deference, see 1033n1(b)].

· Floor debate records may be doctored by using the “friendly colloquy” (1000) (a colloquy is a discussion, usually scripted in advance, between members during floor proceedings, generally to put on the record a mutual understanding about the intent of a provision or amendment).

· Counter: Political scientists argue that sponsors who distort legislative history will not be trusted in future legislative deals.  Also, judges have demonstrated their ability to analyze legislative history in a sophisticated way. (1001).

· Non-legislative actors, including executive officials and interest group personnel – their statements are given some weight when they serve as informed commentary, especially when the actor drafted the bill.  “[T]he Court will not rely on these statements as the most probative – and certainly not the only – evidence of statutory meaning.” (1019).

· (d) Legislative deliberations

· Committee reports carry more weight than statements made during committee hearings and floor debates, and statements made by a bill’s sponsor or an informed support of the bill carry more w
eight than statements by others (1020), particularly critics of the bill (1021’3b).

· Committee reports are considered particularly authoritative because “[m]ost legislation is essentially written in committee or subcommittee, and any collective statement by the members of that subgroup will represent the best-informed thought about what the proposed legislation is doing” (982’1b).
· Committee reports are easily accessible, and they usually articulate the purpose of the legislation with a summary of each section.

· Conference committee reports typically detail the different versions of provisions passed by the House and Senate, the resulting compromise, and sometimes the reasoning behind the resolution.
· “In general, off-the-record views of congressmen are not attributed to Congress as a whole. ... This is particularly true where ... there is no indication that the House as a whole was aware of the correspondence.” 1032’2b of Montana Wilderness Ass’n v. U.S. Forest Serv. [I], 9th. (1981), 1027 TA \l "Montana Wilderness Ass’n v. U.S. Forest Serv. [I], 9th. (1981), 1027" \s "Montana Wilderness (I)" \c 1  – C15:
· “The Dog that Didn’t Bark” (An expected history of commentary on a particular issue is conspicuously absent, indicating no unusual departure from the status quo): Id.
· Notes: Scalia believes the “dog that didn’t bark” canon is highly subjective due to how one characterizes the status quo, and the canon is “contrary to Scalia’s view (e.g., Rapanos) that Congress can proceed only through positive legislation adopted under Article I, § 7, and never through inaction...” (1035n3z).
· (e) Post-Enactment (Subsequent) Legislative History (1035)
· Includes:
· (1) Proposals to amend the statute or to enact a new related statute,
· [In Montana Wilderness Ass’n v. U.S. Forest Serv. [II], 9th (1981), 1036 TA \l "Montana Wilderness Ass’n v. U.S. Forest Serv. [II], 9th (1981), 1036" \s "Montana Wilderness (II)" \c 1  (& C16), the court deferred to how the Legislature itself interpreted a statute when considering a subsequent bill.]
· (2) Oversight hearings in response to agency and/or judicial implementation of the statute,
· (3) Effort to manipulate the interpretation of the statute.
· In order to avoid being duped by (3), judges generally give more weight to statements that have been presented to or are related to a bill that has been considered by the entire Congress.
· (f) Presidential Signing Statements (1043-46)

· Sometimes issued by the President when he signs legislation.

· Functions:

· (1) Presidential rhetoric/public relations document: general comment on importance of bill, props to Congress on its process, etc.  Not intended to carry any real legal authority – e.g. Obama’s 1st signing statement (II.D.3f(2)).
· Uncontroversial.
· (2) Attempt to influence legislative history:  The President expresses an intent to apply a law in a particular way, based upon the Executive Dept’s interpretation of the law, in order to influence future interpretation of the law by courts.

· Controversial and not historically used for this purpose, per Dellinger (CP77).
· (3) Constitutional:  Object to the constitutionality of a portion of a law, usually with an indication that the administration will apply the law more narrowly than it was written.
· Focus has increased for this purpose in recent history.  Dellinger (CP90) argues this use is not controversial historically (see Myers, where “[n]ot a single member of the Court suggested the president [Wilson] had acted improperly in disregarding the statute”), but G.W. Bush’s use has been controversial b/c “some of [his] constitutional views are fundamentally wrong.”
· Re: Controversial uses (2) and (3):

· In favor:
· Because the President effectively sponsors much major legislation and has important bargaining power in his veto power, the Executive’s stance on legislation often provides useful policy context to legislation.
· In the case of ambiguous statutes, signing statements give an indication of the interpretation that the President believes he is endorsing when he signs the bill into law.
· Alito (CP71) argued that the President participates in the process of legislation by signing it, vetoing it, and sometimes even proposing or applying pressure to get it passed in Congress.  This perspective views Art. I §7 as setting up a sort-of bilateral contract between the President and Congress.  AG Meese arranged for the signing statements to be published alongside other legislative history.
· In regard to the potential for “gaming the system” and inappropriately manipulating judicial interpretations, the President has political incentive to honor the deals that are struck in the legislature since s/he is a repeat player.

· Vetoing an entire bill rather than construing a portion of it is impractical (see Dellinger, CP91).

· The President is given authority to determine the constitutionality of a bill under the “take care” clause (Art.II §3 – “he shall take Care that the Laws be faithfully executed”) and his Oath of Affirmation (Art.II §1 – “I do solemnly swear (or affirm) that I will ... to the best of my Ability, preserve, protect and defend the Constitution of the United States”).
· Against using: 
· Federal judges rarely point to signing statements.  
· The statements are susceptible to the same criticisms as subsequent legislative history – they are “unreliable evidence of the expectations of the enacting coalition, and there is too much opportunity for manipulation.”
· The deliberative legislative process has ended when the President issues a signing statement.  Thus, Congress is not able to respond officially to the statements.
· Formalist – separation of powers: 
· Congress has the power to legislate, not the President, although the President has the power to veto a bill that s/he believes to be unconstitutional.

· The President’s interpretation of a bill as unconstitutional is based upon the Executive Dept’s lawyers, but our system establishes the courts as the primary check on constitutionality of laws.
· Veto statements

· If overridden by Congress, an interpreter may infer that Congress rejected the President’s expressed interpretation.

· If modified and ultimately enacted with the President’s signature, the preceding veto statement may offer information about the nature of the enacted law.
· Example:

· Pres. G.W. Bush’s signing statement re: HR 2863 (McCain Amendment) (CP87):

· “The executive branch shall construe these sections [8007 et al. relating to funds for intelligence programs] in a manner consistent with the constitutional authority of the President.”

· Re: torture section, §8104: “The executive branch shall construe section 8104 ... in a manner consistent with the President’s constitutional authority as Commander in Chief, including for the conduct of intelligence operations....” (emphasis added).
· ABA’s Task Force recommendations (II.D.3f(2))

· If the President believes that a bill or portion of a bill should not be enforced due to unconstitutionality or another reason, the President should:

· (i) preview the bill and communicate concerns prior to passage by Congress, 
· (ii) veto the entire bill in accordance with Art.I, §7 (counter-arguments above), or
· (iii) seek judicial review or litigate the issue (if Congress passes legislation enabling such review) (counter: very lengthy process).

· Problem: If the ABA’s recommendations were followed, the President would probably just decline to enforce laws but not declare his intentions beforehand.  At least under the current system, Congress and others have notice of the Pres’s intention.
· (g) Legislative Inaction (1047):

· (A) Acquiescence Rule: “If Congress is aware of an authoritative agency or judicial interpretation of a statute and doesn’t amend the statute, the Court has sometimes presumed that Congress has ‘acquiesced’ in the interpretation’s correctness.” [Zuni (C7)?]; Bob Jones Univ. v. U.S., US (1983), 1050 TA \l "Bob Jones Univ. v. U.S., US (1983), 1050" \s "Bob Jones" \c 1  - C17; Flood v. Kuhn.

· Counter: Congressional inaction may have many causes other than acceptance of an interpretation – e.g. political inertia or lack of congressional omniscience.
· (B) The Reenactment Rule: “If Congress reenacts a statute without making any material changes in its wording, the Court will often presume that Congress intends to incorporate authoritative agency and judicial interpretations of that language into the reenacted statute.” The Court particularly adheres to this rule when the interpretation(s) have likely yielded private and public reliance. See Lorillard v. Pons TA \s "Lorillard"  - C19.

· (C) The Rejected Proposal Rule: When “Congress (in conference committee) or one chamber (on the floor) considers and rejects specific statutory language, the Court has often been reluctant to interpret the statute along lines of the rejected language.”

· Counter: A bill may be proposed or rejected for various reasons.

· [Other Extrinsic canons:]

· Chevron deference to agency decisions: “Reasonable” agency interpretations pursuant to congressional delegation of lawmaking authority are binding on courts unless Congress has directly addressed the issue. Particularly in situations where the agency has declined to enforce a statute.

· Continuity in Law:

· Presumption against hiding elephants in mouseholes – presumption that Congress does not alter the fundamental details of a regulatory scheme in vague or ancillary provisions (AppB-26).

· 4. Statutory Canons (Interpretations in light of other statutes) (AppB-36)

· General Canons

· Presumption against repeals by implication (Radzanower v. Touche Ross & Co.), and that “the intention of the legislature to repeal must be clear and manifest” (Posadas v. Nt’l City Bank), unless there is a clear repugnancy between a more recent statutory scheme and an earlier one. Morton v. Mancari TA \l "Morton v. Mancari" \s "Morton v. Mancari" \c 1   - C20.  But see Montana Wilderness (II) – C16.
· Problem: Assumes Congressional “omniscience.”

· Similar statutes (In pari materia Canon) – Similar statutes should be interpreted similarly, unless legislative history or purpose suggests material differences. Montana Wilderness (I) (uses the canon for similar sections of the same statute); Cartledge v. Miller TA \l "Cartledge v. Miller" \s "Cartledge v. Miller" \c 1  - C18 (compared statutes with a conceptual affinity since they all pertained to pensions); Lorillard v. Pons TA \s "Lorillard"  - C19 (compared statutes with a historic/genetic affinity).  The Memo to Alberto Gonzales (CP93) seems to be using this canon, but it compares unrelated statutes.
· Problems: 

· Similar statutes may have been interpreted differently.

· Similar statutes may have different purposes (if only slightly).

· Modeled or borrowed statute rule
· 5. Stare Decisis and Statutory Precedents (631)

· Like the application of stare decisis in the common law, an interpretation of a statute can usually only be changed by legislative enactment.  Flood v. Kuhn TA \l "Flood v. Kuhn" \s "Flood v. Kuhn" \c 1  – C21.
· Legal realist theorists argued that a court should be free to re-interpret statutes if “clearly convinced that the rule was originally erroneous or is no longer sound because of changed conditions and that more good than harm would come by departing from precedent.” 
· Reliance & Institutional Competency issues – Brandeis-Levi Rule: Legal process theorists argued that statutes should receive “extra stare decisis deference” because the legislature is more competent to change statutory meaning and because public and private decision-makers rely upon statutory precedents.
· Counter: Marshall suggests in his dissent to Flood v. Kuhn - C21 that a decision can be made “prospective” and denied full retroactive effect to address the issue of past reliance.

· Monell v. Dept. of Social Servs., US (1978), 643, [Brennan] overturned a previous case because: (a) the previous decision misapprehended the meaning of the statute, (b) precedents argued in favor and against upholding the prior case, (c) Congress implicitly did not acquiesce to the prior understanding, and (d) it was understood that a change in the law would better serve the underlying policy goals.
· The Rehnquist Court, in Payne v. Tennessee, held that stare decisis is most constraining “in cases involving property and contract rights, where reliance interests are involved” and less so for cases “involving procedural and evidentiary rules” protecting constitutional rights (645n3).

· 6. Statutory Interpretation and Executive Power (OLC)
· The Office of Legal Council (OLC) functions as a quasi-judicial body that provides council to the Executive branch about the legality of its actions.

· The OLC considers its own prior memos as binding authority.

· Unclear whether OLC sanction immunizes an actor from liability.

· Jay Bybee’s Memo for Alberto Gonzales re: Standards of Conduct for Interrogation (CP93) analyzes a criminal statute, 18 USC § 2340, which makes it a crime for anyone “outside the United States [to] commit[] or attempt[] to commit torture.”
· Torture is defined in the statute as an “act committed by a person acting under the color of law specifically intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his custody or physical control.”

· Since the statute does not define “severe,” the memo 

· looks to the dictionary – no help;

· considers the Whole Code
· Analogizes from other statutes, such as one that includes “severe pain” in the definition of an emergency medical condition for the purpose of providing health benefits, and concludes “[t]hese statutes suggest that ‘severe pain’ ... must rise to a similarly high level – the level that would ordinarily be associated with a sufficiently serious physical condition or injury such as death, organ failure, or serious impairment of body functions – in order to constitute torture.”

· (Counter: Doesn’t this basically mean you have to kill someone, or nearly kill them? Also, note that this analysis is comparing two unrelated statutes.)

· Thus, according to this analysis, waterboarding does not necessarily constitute criminal torture under §2340.
· The statute further defines “severe mental pain or suffering” as “prolonged mental harm,” which is not further defined.
· The memo looks to the dictionary definition for “prolonged mental harm” and suggests that persistent mental strain or the development of a mental disorder would qualify.
· But, by the canon of expressio unius, the harm must be caused by or result from one of the enumerated acts (e.g. intentional “infliction of severe physical pain or suffering” or “the threat of imminent death”) in order to qualify as torture.
· Proper Role of the OLC
· Advocate (political) or Counselor (more balanced)?
· Former AG Dawn Johnson et al. (II.D.6(2)) suggest the OLC “should provide an accurate and honest appraisal of applicable law, even if that advice will constrain the administration’s pursuit of desired policies.  The advocacy model of lawyering, in which layers craft merely plausible legal arguments to support their clients’ desired actions, inadequately promotes the President’s constitutional obligation to ensure the legality of executive actions.”
· In other words, the OLC should represent the office of the “President” rather than a particular president.
· The President is not bound by the legal advice of the OLC.
· Note that OLC is often the first and the last word on particular issues that are not reviewed by judges.
III. Regulation and the Administrative Process
A. The Relationship Between Congress and Agencies
· 1. The Nondelegation Doctrine (1136 & CP 36)

· Background:

· Congress creates agencies through “organic statutes” which describe the issue/mischief to be addressed, provide for funding, and provide some guide for how to proceed.

· Congress necessarily delegates relatively broad authority to the agencies; otherwise, if it were to delegate more specifically, it would have no reason to delegate in the first place.

· Constitutional Problem: Congress, being vested with “all legislative powers” Art.I, §1, cannot delegate that power to anyone else without providing specific standards (“an intelligible principle”) that the administrative agency shall apply in administering the delegation.

· Example: The Economic Stabilization Act of 1970 authorized the President “to issue such orders and regulations as he may deem appropriate to stabilize prices, rents, wages, and salaries at levels not less than those prevailing on May 25, 1970.”  In a case challenging this delegation, the D.D.C. court upheld the statute because the Executive had promulgated standards that limited its actions under the statute.  Furthermore, the court constructed standards to guide implementation of the statute from:

· (1) legislative hxy, which revealed the purposes of the law,

· (2) prior price control statutes, and

· (3) judicial power to elaborate on implicit statutory terms, such as a “fairness and equitable” standard, enforceable through judicial review of the executive implementation decisions. Amalgamated Meat Cutters and Butcher Workers v. Connolly, (1971), 1136’3.

· Alternative viewpoint:  If Congress approves of a delegation, then it does not violate the separation of powers principle.  See Clinton – C2 (Breyer’s dissent, noting that Congress passed the “line item veto” legislation).  Counter: This viewpoint creates a slippery slope.

· The Nondelegation Doctrine is no longer considered an enforceable constitutional doctrine; since 1930, the Supreme Ct. has not invalidated any statutes using this doctrine.  
· Canon: However, the Ct. has used the doctrine as a canon of statutory interpretation that statutes should be construed narrowly so as not to delegate authority too broadly. See  TA \l "American Trucking" \s "American Trucking" \c 1 American Trucking – C24 & Benzene case – C23.
· According to American Trucking, an agency cannot “cure” an improper delegation.

· Outsourced legislative task to a judicial commission:  Upheld in Mistretta TA \l "Mistretta" \s "Mistretta" \c 1  (CP157) because Congress provided detailed standards for the commission.  (Scalia dissented on the rationale that the task of the Sentencing Commission was wholly legislative and was “completely divorced” from any executive or judicial function that would normally involve inherent delegation.)
· Policy considerations:

· In favor of nondelegation:

· Political accountability, as provided for in Art.I, §7: According to a p.c. perspective, a legislator’s main motivation is to get re-elected, an achievement that is furthered by helping constituents but could be jeopardized by taking positions adverse to the interests of constituents.  Thus, legislators prefer to “pass the buck” and delegate the controversial and difficult decisions to bureaucrats.  This is problematic because bureaucrats are not democratically elected.  Furthermore, if the agency is “captured” (beholden to interest groups), its decisions are biased; if it is not captured, its decisions are likely to be timid so as not to significantly upset interest groups.

· Deliberative democracy – The Legislature, as a republican representation of the people, allows for public involvement.

· Rule of law – need for predictability.  See [Cardozo] in Schechter Poultry.

· How is a judge to review an agency decision if the judge has no standard in the statute to compare against? (See Rehnquist in Benzene Case, CP143).
· In favor of delegating to agencies (Jerry Mashaw, 1137z):

· In response to formalistic separation of powers concerns, “a hermetic sealing-off of the three branches of government from one another could easily frustrate the establishment of a National Government capable of effectively exercising the substantive powers granted to the various branches by the Constitution.”  Benzene case (Rehnquist concurring), CP139.  According to Scalia, the unconstitutional delegation debate is one of degree, not of principle, because “no statute can be entirely precise” and some judgments “must be left to the officers executing the law and to the judges applying it.”  Thus, “a certain degree of discretion, and thus of law-making, inheres in most executive or judicial action.”  Mistretta TA \s "Mistretta"  (CP157).
· Delegation takes advantage of the expertise and flexibility of agencies.

· Agencies may be more responsive to public desires by being able to act more quickly than Congress.

· Agencies are accountable to the national electorate just as the President is.

· Broad delegation to agencies inhibits vote-trading and deal-making in Congress, so it may actually reduce rent-seeking by interest groups.  “Once power has been delegated to an agency, lawmakers find it more difficult to offer bargains in that issue arena, and administrators cannot make tradeoffs on issues outside their jurisdiction.”
· Cases:

· Schechter Poultry TA \l "Schechter Poultry" \s "Schechter Poultry" \c 1  – C22
· Benzene case – C23 TA \l "Benzene case" \s "Benzene case" \c 1 
· American Trucking TA \s "American Trucking"  – C24
· TARP – according to Rascoff, it does not appear to have any standards to guide its implementation.

· 2. Legislative Control over Agencies (1142)

· (A) Oversight

· Types of Oversight:

· Formal Committee Hearings

· Informal discussions and development of policy

· History: The Legislative Reorganization Act of 1946 signaled a new commitment to legislative oversight and provided for additional personnel to accomplish oversight.

· Strategies of Oversight:

· Police patrol – 

· Pros: regular monitoring; perhaps best for areas where not many interest groups would sound alarms.

· Cons: very time-consuming; time spent engaged in oversight is time not spent fundraising or working on positive legislation to benefit constituents.

· Fire alarm – 

· Pros: Not as time consuming b/c action is initiated by concerns voiced by interested parties.

· Cons: Not as effective for areas with less interest group activity.

· Problems with Oversight

· It can be used for partisan purposes: more critical oversight when Congress is controlled by a different party than the President’s party and less critical oversight when Congress is controlled by the President’s party.

· For legislators, time spent engaged in oversight is time not spent fundraising or working on positive legislation to benefit constituents.  

· For agencies, time spent dealing with oversight is time not spent engaging in regulatory activity, undermining the agencies’ efficacy.

· If an oversight committee is controlled or influenced by the regulated industry, the agency may be pressured to be less intrusive (and efficacious) in the industry.

· It has, in the past, infringed upon individual rights. E.g. the Congressional witch hunts of suspected Communists by the House Un-American Activities Committee is one example (1144n2).

· Executive privilege has been invoked to argue that agencies do not have to cooperate. E.g. EPA’s refusal to disclose information about its enforcement of the Superfund program.

· In the case of the Dept. of Homeland Security, it reports to 87 committees.

· (B) Budgetary and Appropriations Power

· “Power of the purse” is authorized by A.I. § 8, which gives Congress plenary power to determine how the U.S.’ money will be spent.

· Since funding bills are usually passed separately from organic statutes, the Legislature maintains a “backdoor legislative veto” by its ability to limit the funding for a particular agency (“underfunding”).  Because funding usually must be renewed annually, Congress maintains ongoing influence.

· Congress can also direct how money is spent by:

· Line items contained in the reports that accompany spending bills.  Although such directives are not legally binding, agencies are likely to suffer political consequences if they do not comply with them.

· Substantive restrictions, which are legally binding because they meet the constitutional requirements for laws.

· (C) Legislative Veto (1148)

· A legislative veto is a statutory mechanism that allows for further legislative review or control, usually for a specified time period, of agency decisions and actions.

· “A negative veto provision (the typical one) stipulates that administrative decisions will be effective, unless the legislature or its designated subgroup actually disapproves the decisions.”

· “A positive veto provision requires legislative approval of the administrative decisions before it becomes effective.”

· Hybrid – A “laying over” provision allows for a specified time period for legislative consideration of proposed decisions.

· But INS v. Chadha, U.S. (1983), 1150 TA \s "Chadha"  – C1 held that the legislative veto violated the Constitutional separation of powers because it bypassed the bicameral and presentment requirements for legislative lawmaking.

· (D) Personnel/Appointment Power (1160)

· “Congress can directly influence agency officials through the appointment and removal process.”

· “(1) It may legislate a means by which ‘inferior Officers’ are appointed.” A.II § 2 cl. 2.

· “(2) Although the President must name ‘other Officers of the United States,’ the President can only do so ‘with the Advice and Consent of the Senate.’” A.II § 2 cl. 3.

· “(3) The House may impeach and the Senate may remove any ‘civil Officer[] of the United States.’” A.I § 2 cl. 5; A.I § 3 cls. 6-7; A.II §4.

· Congress can exercise direct control over officials that implement “quasi-legislative” or “quasi-judicial” duties. Humphrey’s Executor v. United States, U.S. (1935): “[T]he Supreme Court upheld a statute preventing the President from removing an FTC Commissioner unless for cause.  Characterizing the independent agency as performing both adjudicative and ‘quasi-legislative’ duties, the Court reasoned that Congress could restrict presidential power over such officers in ways it could not do for officials with purely executive functions, as in Myers v. United States, U.S. (1926).

· (E) “Hard-Wiring” - Design of Agency’s Structure and Procedures to Control Policy (1166)

· Ex ante method, known as “hardwiring” an agency, to control policy by carefully designing the agency’s procedure, jurisdiction, and composition when creating the agency. E.g. EEOC.

· Examples:

· Pro-industry design assigns the agency a relatively small clientele and regulatory turf that is shared with other agencies.

· Anti-industry design assigns a more wide-ranging clientele with competing interests and exclusive regulatory turf.

· Industry- or politically-independent agencies can be shielded from personnel changes by established tenures for agency heads.

· The FTC was required to go through increased procedures to promulgate rules.

· Congress sometimes requires certain allocations of decision costs and resources.

· Problems with this approach:

· An agency may not grow up and turn out to be as expected.

· Agencies are not “designed” just by their organic statutes, but mature over time and develop in response to other conditions.

B. The Relationship between the President and Agencies

· 1. Appointment and Removal
· Background:

· Myers (see above under Personnel/Appointment Power) – C25 held that the President has inherent power to remove executive officers without Congressional approval.
· Humphrey’s Executor (see above under Personnel/Appointment Power) – C26 qualified Myers and held that the President does not have inherent power to remove executive officers who perform quasi-legislative or quasi-judicial duties, but only “purely executive” officers.
· Morrison v. Olson – C27 essentially overruled Humphrey’s and provided that the President has inherent power to remove an executive officer whenever restrictions on that removal power “are of such a nature that they impede the President’s ability to perform his constitutional duty....”  In other words, a statute cannot restrict the President’s removal power if the restrictions impede the President in his exercise of executive power (e.g. take care to execute laws faithfully).  This is a nebulous inquiry into whether the agency moves into the constitutional power reserved for the President.
· Policy Issues:

· The president should be able to set policy, and a key part of setting policy is having the ability to appoint (and remove) high-level officials to implement that policy.

· On the other hand, some positions, such as the Federal Reserve Chairman, are viewed as relatively apolitical and should not be subject to the changing political winds.

·  Application of Humphrey’s standard:
· In Wiener (CP179), where the statute at issue contained no provision for removal, the Court [Frankfurter] held that the President improperly removed a member of the War Claims Commission because his functions were quasi-judicial in nature.

· 2. Other Mechanisms of Presidential Control 

· (a) Executive Orders

· Generally

· Unilateral directive by the President, not necessarily occasioned by a statute, like a signing order.  In fact, sometimes they result b/c the President was not able to get a law passed.

· Authorized by Constitution or statute, depending upon the issue.

· E.g. Pres. Obama issues an order re: Gitmo due to Art. II “Commander in Chief” powers.

· An EO can be struck down by a court.  Steel Seizure case; Hamdan.

· EO 12,333 (CP205) created the Intelligence Community in 1981.  It also stopped the CIA from experimenting on humans (with things like LSD), from assassinating people; and from trying to influence American political elections.  
· Substantially revised in 2008 as a reaction to a Congressional law which created the Director of National Intelligence.  The DNI was above the CIA director (who used to be in charge but didn’t really do a good job of it).
· Note that all these things were done by the President, not by Congress, and it involved policy for an enormous budget and tens of thousands of employees.
· EO 12,291 (CP214), issued by Reagan within a month of his election, required all agency proposals to be submitted to a cost-benefit analysis (CBA) through the Office of Regulatory Impact Analysis (OIRA), a division of the OMB.  If the benefits did not outweigh the costs, the regulation would not be allowed.
· Deregulation: Reagan was elected, in part, to deregulate the economy.  The CBA was supposed to expose the high cost of regulation – the idea being that if agencies have to show these costs, people would understand that regulation is bad.  (Not everyone agrees with this. See Revesz’ book excerpt, which argues for the benefits of CBA for pro-regulatory interests.)
· Unitary Executive: Reagan also sought to centralize power.

· EO 12,498 (CP217), issued at the beginning of Reagan’s second term, further consolidated power by requiring agencies to submit to OIRA annual plans of planned regulation, not just regulations that were currently in the pipeline to be issued.

· EO 12,866 (CP219), issued by Clinton, maintained the system established by Reagan.
· Many expected Clinton would undo the President’s consolidated power over agencies, but he saw CBA as a practical tool to administer a large bureaucracy, although CBA would not be the only measure of regulation.  (P.C. analysis – Everybody likes power, regardless of political affiliation.)

· “Clinton came to view administration [(administrative agencies)] as perhaps the single most critical – in part because the single most available – vehicle to achieve his domestic policy goals. ... Clinton also showed that presidential supervision of administration could operate, contrary to much opinion, to trigger, not just react to, agency action and to drive this action in a regulatory, not deregulatory, direction” (Kagan, CP251).  (e.g. FDA’s attempt to regulate tobacco).
· EO 13,422 (CP228), issued 6 years after G.W. Bush took office, made some slight changes but mostly maintained the system.  

· It required that the agency prove that there was a market failure before regulating.
· (b) Cost-Benefit Analysis
· Controversial b/c it attempts to put a value on human health and human lives.

· Counter-arguments in support of CBA by pro-regulatory Revesz:

· The system is not necessarily the problem, but rather the problem is its implementation.  Pro-regulatory interest need to “get in the game” b/c, otherwise, they will not be able to influence the CBA process, which continues to be a viable component of the administrative state.
· Pricing does not necessarily lead to commodification.  “After all, many of the goods we hold dear are openly traded on markets, including pets, homes, fine art, medical care, wedding rings, and nature preserves” (CP241).

· Most political decisions involve CBA on some level, and subjecting them to open CBA will increase the transparency and accountability of the government (CP239).  “[C]onducted properly, cost-benefit analysis can help quantify areas of uncertainty to improve decisionmaking” (CP241).
· CBA also “imposes structure on the vast discretion that is given to administrative agencies” (240).

· In response to the criticism that CBA unfairly distributes regulatory benefits b/c poor people are not able, and thus willing, to pay as much for some benefits; “[t]he appropriate remedy for this problem is the adoption of redistributional policies, not the abandonment of cost-benefit analysis” (241).

· “Environmental protection is not only the moral thing to do, it also maximizes wealth” (by contributing to better health and less health care costs) (244).

· How are such intangibles calculated?  Methodologies often focus on sudden deaths; but how does a slow, painful death compare? Are older people worth less than younger people (see CP231)?

· Future lives are discounted (e.g. pollution like carbon dioxide may not be worth regulating now, but what about its long-term consequences?)

· Ancillary costs: We generally account for ancillary costs (e.g. reductions in income as a result of regulation or the possibility that deaths by fire or ineffective car brakes could result from regulating asbestos) but not ancillary benefits (e.g. regulating one pollutant often ends up helping reduce other pollutants).
· Bagley and Revesz argue that OIRA’s review functions as a “one-way ratchet” where regulations are rejected when the costs outweigh the benefits but does not concentrate on maximizing net benefits (CP265).

· CBA and Homeland Security (CP232): Civil liberties were thought to be worth $0 before being subjected to CBA, per Nader.  How are benefits priced?  How is the cost of a catastrophic attack calculated?  Concern that subjection to CBA will slow down process of protecting the public.
C. The relationship between the Judiciary and Agencies

· 1. Agency Exercise of Judicial Authority
· What are the constitutional limits of Legislative (via Agency) intrusion into judicial power?  Schor TA \l "Schor" \s "Schor" \c 1  – C28 test:

· (a) Mischief – What led Congress to depart from the requirements of Article III? (e.g. attempt to allocate broad jxn or attempt to create an inexpensive and efficient system which protects individuals and the separation of powers?)
· (b) What is the nature of the right/claim being adjudicated? (e.g. is it a limited claim or a broad claim normally the province of CL?)
· (c) To what extent does the ALJ “exercises the range of jxn and powers normally vested only in Art III courts”?  What is the relative allocation of powers between the ALJ and AIII cts?
· “wholesale importation of concepts of pendent and ancillary jxn” may be a problem.

· Policy issues:

Advantages of...
	Art III Courts
	Agency adjudication (ALJs)

	Impartiality
	Efficiency

	& Independence (due to life tenure and guaranteed salary)
	Democratic Accountability (in contrast to a tenured AIII judge)

	Reputation/Legal Scholarship & Experience
	Specific/technical expertise

	Procedural protections (due process)
	Art III cts have review power upon appeal


· Case study: ILJs (immigration ALJs)

· To address a backlog of appeals, Ashcroft (CP288) instituted “streamlining” procedures that reduced the level of appellate review by the Board of Immigration Appeals regarding decisions by immigration law judges (ILJs).  Posner argues that, as a result of ILJ bias and/or imcompetence, “adjudication of these cases at the administrative level has fallen below the minimum standards of legal justice.” Benslimane TA \l "Benslimane" \s "Benslimane" \c 1  – C29.

· The Washington Post (CP302) published an article indicating that ILJs under Bush were selected based upon political ties rather than subject-matter expertise.

· While the backlog in the BIA decreased, the workload of reviewing cases essentially just shifted to the federal appellate courts, who often receive only 1-word BIA opinions to review.

· For a response by the DOJ, see CP297.

· 2. Due Process and Administrative Agencies
· (1) Threshold questions for due process analysis:

· (a) Is the Agency acting quasi-judicially (i.e. a small number of individuals are affected, as in  TA \l "Londoner v. Denver" \s "Londoner" \c 1 Londoner v. Denver – C30) rather than quasi-legislatively (i.e. a large group of people are affected, as in  TA \l "Bi-Metallic" \s "Bi-Metallic" \c 1 Bi-Metallic – C31)? or
· (b) Per Prof. Davis, is the Agency’s decision based upon adjudicative facts (i.e. individual knowledge) rather than legislative facts (policy and law issues that individuals can provide less insight on)?
· (2) If yes, is the government depriving the person of a property or liberty interest?

· Property interests:

· statutorily-created entitlements, such as welfare benefits, per Goldberg v. Kelly (see below).

· possibly objectively-based expectations of employment.  See Perry v. Sindermann TA \l "Perry v. Sindermann" \s "Perry v. Sindermann" \c 1  – C35.

· Liberty interests: 

· freedom from bodily restraint, 

· freedom to contract, “’to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of [one’s] own conscience,

· “and generally to enjoy those privileges long recognized... as essential to the orderly pursuit of happiness by free men.’” 

· freedom from gov’t actions that (unjustifiably) threaten “a person’s good name, reputation, honor, or integrity.” Roth TA \l "Roth" \s "Roth" \c 1  – C34  (quoting Meyer v. Nebraska above).
· freedom from retaliation as a result of an exercise of constitutionally-protected rights (e.g. right to free speech under 1st Am). Perry v. Sindermann – C35.
· Note: Although due process does not protect purely subjective expectations, it may protect expectations that are engendered by the policies and practices of the government.  Id.
· (3) If yes, due process is required.  To determine what process, use the Matthews v. Eldridge balancing test; consider:

· (a) individual interests (e.g. losing one’s benefits)

· (b) the risk of erroneous deprivation by the procedures and the value of alternatives (e.g. what is the probability of erroneous deprivation compared to the marginal cost of greater procedural requirements?)

· (c) the governmental interests (e.g. efficiency, cost minimization, providing for the welfare of its citizens). Note that “’no governmental interest is more compelling than the security of the nation.’” Nt’l Council of Resistance of Iran TA \l "Nt’l Council of Resistance of Iran" \s "Nt’l Council of Resistance of Iran" \c 1  – C37 (quoting Haig v. Agee, US).
· Notes:

· “’Procedural due process rules are meant to protect persons not from deprivation, but from the mistaken or unjustified deprivation of life, liberty, or property.’” Hamdi TA \l "Hamdi" \s "Hamdi" \c 1  – C33 (quoting Carey v. Piphus).

· Theoretically, due process serves for individuals as a substitute for the power of the political process that a larger group can exercise.  See Bi-Metallic TA \s "Bi-Metallic"  – C31.
· Thus, due process protections are required when a non-legislative body makes a decision that affects a small, discrete group, Londoner v. Denver TA \s "Londoner"  – C30, but not when a legislative body makes a decision that affects a large group.  Bi-Metallic.

· But we know from p.c. theory that small, well-organized groups can have a disproportionate political influence compared to larger groups, which suffer from the “free rider” problem and from the tragedy of the anti-commons (too many cooks in the kitchen).
· Welfare benefits qualify as property for the purposes of due process analysis because they are entitlements, not gifts or privileges.   TA \l "Goldberg v. Kelly" \s "Goldberg v. Kelly" \c 1 Goldberg v. Kelly – C32.

· Policy issues:

· Pragmatic, based upon the specific circumstances:  The court recognizes the practical problems facing welfare recipients in being able to engage with the bureaucracy – if your benefits are terminated before you have a chance to effectively challenge the termination, you will not have the resources to survive or to mount a challenge.

· Dignitarian rationale:  defending and respecting human dignity.  

· Utilitarian rationale:  Due process helps us achieve the right balance between cost and benefit.
· Endowment effect: A loss of something which has been heretofore possessed causes more psychological harm than if the thing had not been conferred in the first place.
D. The Administrative Procedure Act (APA)

· An agency’s organic statute stipulates whether the agency must engage in rule-making, adjudication, or either.  Once the procedure is determined, the APA defines how the process must work.

· Policy justifications for passage of the APA

· Ensure agency accountability (through transparency and deliberative process) and reliability.

· Functions as a solution to due process concerns in some cases, although not always.

· APA §551 (enacted post-New Deal in 1946)
· “rule” = 

· “the whole or part of an agency statement 

· “of general or particular applicability and future effect 

· “designed to implement, interpret, or prescribe law or policy

· “or describing the organization, procedure, or practice requirements of an agency and

· “includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganizations therefor or of valuations, costs, or accounting, or practices bearing on any of the foregoing.”

· “rule making” = “agency process for formulating, amending, or repealing a rule.” [quasi-legislative]
· “order” = 

· “the whole or part of a final disposition,
· “whether affirmative, negative, injunctive, or declaratory in form,

· “of an agency in a matter other than rule making but including licensing.”

· “adjudication” = “agency process for the formulation of an order.” [quasi-judicial]

· Includes the resolution of litigation, the revocation of a license, decisions to spend or not on a particular project, decisions to grant a lease to private parties to cut timber on public lands, decisions to enter into or rescind a contract with suppliers, etc.

· Rule-making vs. Adjudication

	Advantage of Rule-making
	Advantage of Adjudication

	- Broad, generally-applied policy decisions

- Allows more flexibility; e.g. don’t have to wait for a case to be presented

- Can apply more consistently

- Allows for interested parties to participate in the quasi-legislative process

- Initially was less formal than formal adjudication
	- Not as broadly binding, since case-by-case

- Does not invite the same level of scrutiny as a broad based rule (thus avoiding controversy for hot-button issues, such as labor disputes and the decisions made by the NLRB).


· Formal vs. Informal

	
	Formal
	Informal

	Rule-

Making
	(a) Formal rulemaking (hardly used), governed by APA §§553(c), & 556-57.  “on the record”
	(b) Notice-and-comment rulemaking, governed by APA §553.  (allows Agencies more flexibility)

	Adj’n
	(c) Formal adjudication, governed by §§554, &556-57 (essentially mimics a trial) “on the record” after opportunity for a “hearing” (or when decision invokes due process concerns)
	(d) Informal adjudication – not “on the record,” not a rule (not governed by APA), but see Overton Park.


· (a) Requirements for formal rulemaking

· Rarely implicated b/c “on the record” and “after ... hearing” or similar phrases are essentially required to indicate Congress’ intent that the agency engage in formal rulemaking.  Fla. E. Coast Ry. TA \l "Fla. E. Coast Ry." \s "Fla. E. Coast Ry." \c 1 , US (1973), CP:
· Facts:  ICC fixed a rate for one RR to use another’s cars in order to stimulate RR’s to purchase more cars and reduce a shortage.  ICC began a formal rule-making procedure but changed to a less formal rule-making procedure after a Senate oversight hearing which criticized ICC’s slowness to issue a rate.  Thus, parties were not allowed to present comments orally in a hearing.  Two RRs sued under the theory that the organic statute of the ICC, ICA §1(14)(a), required a formal hearing in accordance with APA §556.

· Holding: The ICC’s proceeding was only governed by §553.
· Reasoning: 
· Whole Code and Exclusio unius canons: Because Congress used “on the record” and “after ...hearing” in other statutes, it could have used it in the ICA if it had intended to require the ICC to regulate by formal rulemaking.

· Because it effects a broad policy, this situation is closer to the facts of Bi-Metallic TA \s "Bi-Metallic"  than to Londoner TA \s "Londoner" , , and Ps received the “hearing” required by §1(14)(a) (the process that was due) when they were allowed to submit written comments to a proposed rule.
· Dissent: Since Ps were especially harmed by the rule, the due process concerns of Londoner are at issue, requiring the more formal safeguards of APA §556(d).

· (b) Requirements for Notice-and-Comment Rulemaking

· General notice of proposed rulemaking in the Federal Register, specifying the time and place of the rulemaking proceedings, the legal authority relied on for their issuance, and the content or subject matter of the proposed rules,

· Opportunity for “interested persons” to comment on the proposed rules by written submissions and, at the option of the agency, opportunity for oral argument,

· Issuance, when rules are finally promulgated, of a “concise general statement of their basis and purpose,”

· Provision, in the case of “substantive” rules, that they shall not be effective in less than 30 days after promulgation.

· (c) Requirements for formal adjudication (judicial due process), per [Friendly, CP326]

· Impartial decision-maker (APA §§556(b), 557(d))

· Notice of proposed action and grounds asserted for it (§554(b))

· Opportunity for parties to present reasons why the proposed action should not be taken (§556(d))

· Right for parties to present evidence, such as calling witnesses and opposing information.

· Order based exclusively on evidence presented (§556(e))

· Tribunal prepare a record of evidence presented

· Written statement of fact (§557(3))
· (d) Requirements for informal adjudication

· No requirements per the APA, so courts read in what process is required.
· Per  TA \l "Overton Park" \s "Overton Park" \c 1 Overton Park, Courts have stated that judicial review should be based upon an “arbitrary and capricious” standard using the administrative “record” – the relevant documents in the agency’s file; if the record is not sufficient, courts either conduct discovery of agency decision makers or remand to the agency to develop more of a record.

IV. The Role of Reviewing Courts

	Arguments in favor of judicial review
	Counter-arguments (in favor of deference)

	(1) Public choice: Judges are independent from the regulated industries and thus, due to their impartiality, avoid “capture” by special interests.  Judges can also be more apolitical.  (re:  TA \l "State Farm" \s "State Farm" \c 1 State Farm, p1181 for a discussion of capture or p1126 for capture of Congress and the n&c process in regard to the NHTSA.)
	(1) Agencies are held accountable by voters who select the President and Congress.  Also, the purpose of n&c is to elicit input from affected parties.  Furthermore, political policy decisions are appropriate by agencies (See [Rehnquist] in State Farm).  Judicial review of decisions by the political branches, then, undermines our democratic system in theory.  In fact, though, studies show that judges vote along political lines.

	(2) Judges are experts in the analysis of laws, statutes, the Constitution, etc.
	(2) Agencies have expertise in their fields that judges do not have and are able to make better policy decisions.

	(3) Judicial review provides an additional level of oversight to correct for errors, agency bias, or agency “tunnel vision.”
	(3) Court review will probably miss relevant issues; e.g. racial or circumstantial background issues.  Strauss’ perspective on Overton Park (1170) provides an example of judicial “tunnel vision.”  Also, the additional levels of oversight lead to “ossification,” bogging down a system that was designed to be flexible and able to respond to policy challenges quickly (ex. of ossification in n&c: NHTSA’s rulemaking and auto industry, p1126).

	
	(4) Decisions by an agency provide consistent expectations for affected parties b/c agencies’ “policy biases will ordinarily be known.” [Scalia, CP 431’4].


A. Judicial Review of Agency Policy
· (1) Did agency act within the scope of its authority (as defined in its organic statute)?
· (2) Was the agency’s decision, even if informal and discretionary, arbitrary and capricious? [ex: Overton Park, which involved informal adjudication]
· Did agency review all relevant information?

· Has agency articulated an explanation which includes a rational connection between

· the facts found and

· The choice made?

· Has the agency justified departures from past practice and considered all reasonable alternatives?

· Per State Farm:

· Has the agency relied only on factors that Congress intended it to consider,

· considered all important aspects of the problem, and
· offered an explanation for its decision that 
· accords with the evidence before the agency

· and is plausible, where an implausible explanation is one that “could not be ascribed to a difference in view or the product of agency expertise”?
· If not, 
· remand back to the agency to consider all info and provide a rational explanation, 
· unless there is a “clear error of judgment” (e.g. there was a clear path for the highway around the park, but the agency ignored it) 

· --> the court should invalidate the decision.
· (3) Did the agency follow the procedures it was supposed to?

· Cases:
· Overton Park TA \s "Overton Park"  [Citizens to Preserve Overton Park, Inc. v. Volpe, US (1971), CP 372]:

· Facts: The DOT’s organic statute and §18(a) of the Federal-Aid-to-Highways Act of 1968 “prohibited the Secretary of Transportation from authorizing the use of federal funds to finance the construction of highways through public parks if a ‘feasible and prudent’ alternative route exists.”  “If no such route is available, the statutes allow him to approve construction through parks only if there has been ‘all possible planning to minimize harm’ to the park.”  DOT approved a plan for a highway to go through a park near Memphis.  A group of private citizens sued the DOT to enjoin construction of plan and argued that the Secretary had not adhered to the statutory requirements.  J for D.  R’d and remanded to develop more of a record, since the current record was not sufficient to determine if the Secretary’s decision was arbitrary and capricious
· Holding: The record before the lower court only included “’post hoc’ rationalizations” and not the “whole record” (full administrative record) required for review under APA §706.
· State Farm TA \s "State Farm"  [Motor Vehicle Mfgs Ass’n. v. State Farm Mutual Automobile Ins. Co., US (1983), 1176]:

· Facts: The NHTSA rescinded Standard 208, which had required passive restraint systems (either airbags or automatic seatbelts) on vehicles made after 1982.  Insurance companies sued.  The Agency argued that the industry overwhelmingly planned to install automatic seatbelts, which would comply with the standard, but such belts could be disabled.  As a result, the agency could not reliably predict that the std would lead to significant safety benefits, making the requirement unreasonable and impractical.  Furthermore, they argued, an ineffective regulatory scheme would be detrimental to public support for future safety regulations.

· Holding [White]: The NHTSA acted arbitrarily and capriciously in rescinding the passive restraint requirement of Standard 208 b/c the Agency “failed to present an adequate basis and explanation for” the decision.  The Agency “must either consider the matter further or adhere to or amend Standard 208 along lines which its analysis supports.”
· Reasoning:

· Courts do not review agency decisions not to prosecute or enforce standards, as in Heckler v. Cheney (1170), or failure to promulgate standards because such decisions involve “a complicated balancing of a number of factors which are peculiarly within [the agency’s] expertise.”  Id.  However, rescinding a rule constitutes “rule making,” as defined in APA § 551(5).
· Re: airbags – the agency should have considered amending the rule in order to accomplish its goal of reducing deaths rather than rescinding the rule altogether.  It should have considered whether that rule was flawed because it gave agencies a choice rather than just mandating airbags. 
· Re: seatbelts – the act of rescinding the automatic seatbelts rule was not supported by studies; the agency hadn’t done its homework properly and the cost-benefit analysis wasn’t done correctly.
· Dissent [Rehnquist]:
· Re: seatbelts – First, on balance, the science may not be terrific but it may be good enough for government work.  The VW study cited by the majority has its own problems.
· Change in administration: A change in power (brought about by popular vote) is a rational basis for a changed view of costs and benefits.
B. Judicial Review of Agency Fact-Finding

· APA §706(2): A reviewing court shall “hold unlawful and set aside agency action, findings, and conclusions found to be – 
· “(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute;” [i.e. formal adj’n or rm] or
· “(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.  
· “In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.”
· Standard of review:  Could a rational (or reasonable) fact-finder have made the same conclusion (is there substantial evidence to support the conclusion)?
· Totality of circumstances:  In reviewing a decision under the substantiality of evidence standard, the record must be reviewed as a whole, including the findings of a trier of fact.  (ALJ’s findings neither receive finality nor total disregard:  “On reconsideration of the record [the Court of Appeals] should accord the findings of the trial examiner [ALJ] the relevance that they reasonably command in answering the comprehensive question whether the evidence supporting the Board’s order is substantial.”)  Universal Camera Corp. v. NLRB TA \l "Universal Camera Corp. v. NLRB" \s "Universal Camera" \c 1 , US (1951), CP 403:
· Disposition:  Vacated and remanded 2d Cir’s decision (see Background below).
· Reasoning [Frankfurter]:
· The amendments to the APA sought to reaffirm the “substantial evidence” standard of review but to disapprove “of the manner in which the courts were applying their own standard.”

· A reviewing court must consider whether the Board’s decision was supported by substantial evidence viewed in light of the whole record, “including the body of evidence opposed to the Board’s view.”  The ALJ’s report of findings “is as much a part of the record as the complaint or the testimony.”
· Background:
· NLRB v. Universal Camera Corp., [I], 2d Cir., (1950), CP 399:

· Facts: Mr. Chairman was fired by Universal Camera.  C sued in ALJ of NLRB.  P argued he was fired improperly b/c of testimony at a labor hearing.  D presented evidence that P called his boss (Weintraub) a “drunk” and undermined the boss’ management ability.  But they did not fire him immediately after calling Weintraub a drunk; they waited a month.  D claims the delay was because they thought P was going to resign soon.  Examiner/ALJ found in favor of D (employer), but the Board reversed the decision and found in favor of P b/c they found the reason for the delay to be implausible.  

· Issue:  Did the Board properly use the ALJ’s findings?  

· Paradox:

· Complete deference to ALJ: If the Board may only disregard the ALJ’s findings if “clearly erroneous,” this elevates the status of ALJs to “masters,” which seems to contradict the language of the APA.  

· Rejection of ALJ’s findings: “[A]lthough the Board should no doubt treat [the ALJ’s findings] as having some evidentiary value, it [is] impossible for [the court] to measure what that ought to be...” Universal Camera “II” (describing the dilemma of “I”).  If a reviewing court must consider such the Board’s reversal of the ALJ’s finding in the court’s own decision, the court will just be rubber-stamping the Board’s decision unless it does not consider the Board’s reversal at all.

· Holding [Hand]: Thus, the reviewing court is not required to consider the Board’s reversal of the ALJ’s findings and should decide the appeal “as though there had been no findings.” II.  Nevertheless, the court upheld the Board’s decision (b/c it appeared to be based upon substantial evidence?) 

· On remand:

· “[A]n examiner’s [(ALJ’s)] findings on veracity must not be overruled without a very substantial preponderance in the testimony as recorded” – e.g., per [Frank]’s dissent,  the Board rationally relies upon its specialized knowledge or “the examiner has been absurdly naïve in believing a witness.”  NLRB v. Universal Camera Corp. [II], 2d Cir. (1951), CP 408:

· Thus, “we can no longer agree that [the Board] was free to overrule the examiner’s conclusion that Weintraub’s delay in complaining to Kende was because he had been waiting for Chairman to resign.”  J for D (employer).
· Notes:

· If the Appellate Court can review the same evidence as the Board, what is the Board contributing to this process? Are they just a filter? Are they something else?
· Allentown Mack Sales and Serv. v. NLRB TA \l "Allentown Mack Sales and Serv. v. NLRB" \s "Allentown" \c 1 , US (1998), 204:

· Facts: Allentown conducted a poll of its employees to determine if support existed for the union.  Under NLRB rules, an employer who believes a union no longer enjoys the support of the majority of its employees has three options: (1) request a formal, NLRB-supervised election, (2) withdraw recognition of the union and refuse to bargain, or (3) conduct an internal poll of employees support for the union.  Under NLRB precedent, for the latter two options, an employer must be able to show a “good faith reasonable doubt” about the union’s majority support.  The union appealed to the NLRB that D’s polling was improper.  ALJ: J for P (union).  Affirmed by Board.  The employer appealed, but the Board’s decision was affirmed. Reversed (J for employer/P in this case) by the Court.
· Holding [Scalia]: The Board’s ruling that the employer lacked a good faith reasonable doubt was not supported by substantial evidence on the record as a whole; thus, “on the evidence presented to the Board, a reasonable jury could [not] have found that Allentown lacked a genuine, reasonable uncertainty about whether Local 724 enjoyed the continuing support of a majority of unit employees.”

· Reasoning:

· Although the Board’s (NLRB’s) adoption of a unitary standard that requires the same factual showing to justify a poll (option 3) as to justify an outright withdraw of recognition (option 2) is “puzzling,” it is not irrational.  It is “facially rational and consistent with the [NLR] Act.”
· Nevertheless, the standard was incorrectly applied b/c the Board seemed to be requiring an actual finding (“head count”), rather than reasonable belief, that the union lacked majority support.

· The Board improperly discounted some testimony by employees (including one employee who had testified that “the entire night shift” did not want the union, and another who said that “if a vote was taken, the union would lose”).

· Dissent [Breyer]:

· The reasonable doubt must be based upon “objective considerations.”  In this case, the Board had reason to discredit some of the testimony, based upon objective considerations; e.g. some of the employees’ statements were made in the context of employment interviews for the newly-created company.

· Policy considerations:

· “Why not leave factfinding to the agencies, reserving only questions of law for reviewing courts?” (CP 417).  “If administrative agencies were free to find whatever facts they pleased, without regard to the evidence or the reasonableness of inferences that might be drawn from the evidence, agencies could alter the operation of statutes or legal rules so as to change their meaning.  For example, if the NLRB were free to ‘find,’ regardless of the evidence presented, that any employee discharge was motivated by anti-union bias, the National Labor Relations Act would be transformed into a legal guarantee of employee tenure.”

C. Judicial Review of Agency Interpretations of Law

· Policy considerations

· Institutional competency: Agencies have expertise that makes them better qualified than judges to make certain kinds of policy decisions; e.g. technical vs. normative decisions.
· Democratic accountability:

· Congress, which controls interpretations in step 1, is democratically accountable.  
· Even in step 2, Congress can be held accountable because it has delegated authority to agencies.  Additionally, the President can be held accountable by voters for agency actions.

· Re:  TA \l "U.S. v. Mead Corp." \s "Mead" \c 1 Mead, if the process does not allow sufficient democratic input or due process, then the decision is not owed deference, thus allowing the court to ensure accountability by evaluating the validity of the decision.

· Counter: The judiciary is less democratically accountable than agencies.

· Legislative supremacy:  Only Congress has the authority to decide who can make law.

· Harmony/rule of law:  Chevron allows there to be a coherent meaning across the country, rather than disjointed meanings interpreted by different courts in different places.  Also at issue are the consistency/inconsistency of agency interpretations and public reliance upon those interpretations.
· Separation of powers re: Seminole-Auer deference:  Congress is not allowed to interpret its statutes; that function is left to the Executive branch.  So, why should an agency be allowed to interpret its own regulations?

· [Breyer], p1202n4: The current system of requiring courts to defer to agencies about matters of law, “where courts are more expert,” but to conduct independent, “in-depth” reviews of agency policy decisions, “where agencies are more expert,” seems to be backward.

· In contrast to the premise of “Chevron step 0,” [Breyer], in his FDA dissent, argues that the case for agency deference is actually stronger when it involves a major issue, which is more likely to spark political interest and, thus, to increase accountability on decision makers.
·  TA \l "Seminole-Auer" \s "Seminole-Auer" \c 1 Seminole-Auer analysis

· Is the agency interpreting its own regulation?

· If yes:

· If the interpretation is plainly erroneous or inconsistent with the regulation, it is invalid.

· Per Gonzales v. Oregon TA \l "Gonzales v. Oregon" \s "Gonzales v. Oregon" \c 1  (1242), if the regulation merely “parrots” or is a paraphrase of statutory language (“boot-strapping”), then proceed to Chevron analysis, considering the interpretation to be of the parroted statute.

· Otherwise, the interpretation is entitled to “super-deference.”

· If no, and the agency is interpreting a statute, proceed to Chevron analysis.
·  TA \l "Chevron, U.S.A., Inc. v. Natural Resources Defense Council" \s "Chevron" \c 1 Chevron analysis (defer if the Agency has authority and expertise):

· 0. Has Congress granted the Agency to make interpretations with the force of law?

· (a) Is the ambiguity interstitial (i.e. “filling in gaps”) or major?  See [O’Connor] in FDA. – e.g. undoing an entire regulatory scheme?  If so, then Congress has presumably not granted such authority.

· (b) or, per Mead TA \s "Mead" , has Congress explicitly conferred upon the agency general delegation to regulate with the force of law (as indicated by relatively formal, democratic processes like formal adjudication or notice and comment rulemaking) and implicitly delegated authority in the specific area by leaving an ambiguity in the statute being interpreted?  
· If yes, proceed to Chevron step 1.
· If no (e.g. re: agency pamphlet, internal agency guideline, or a non-precedential ruling like the Customs rulings in Mead), proceed to Skidmore analysis?

· 1. Has Congress spoken directly to the issue such that the text of the statute, as determined by using all the tools of statutory interpretation, is unambiguous (clear)?  
· Yes:  The Agency’s action must be consistent with the statutory meaning.  (Even if it is, though, this is not considered deference.)

· No: ->

· 2. Is the Agency’s interpretation a permissible (reasonable) construction of the statute, given the range of allowed interpretations?  
· Yes: The court defers to the Agency’s view.

· No: Remand to the Agency to reconsider.

· Skidmore analysis (defer if the Agency is persuasive):
· Court decides on a case-by-case basis whether to defer to the agency’s determination, based upon “thoroughness evident in [the agency’s] consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, … [its] power to persuade,” and the agency’s expertise.

· If the court is persuaded by the agency’s reasoning, then the courts defer to the agency’s construction of the statute, which then becomes binding precedent, unless the agency later persuades the court to a new interpretation.

· If the court is not persuaded, the court rejects the agency’s interpretation of the statute, and substitutes its own binding interpretation or remands to the agency for further analysis and interpretation.

· Cases:

· Chevron, U.S.A., Inc. v. Natural Resources Defense Council TA \s "Chevron" , US (1984), 1197: 

· Facts:  Under amendments to the Clean Air Act (CAA), “new or modified major stationary sources” of air pollution (e.g. new factory smokestacks) are subject to more stringent emissions standards and pollution limits than older sources.  The EPA engaged in notice and comment rulemaking and promulgated a rule that if a single plant or factory changes a smokestack or erects a new smokestack, as long as it offsets the new pollution from the new smokestack by equal reductions from other smokestacks in the same facility or “bubble,” the new smokestack is not considered to be a “new source” and does not trigger the more stringent standards.  The NRDC sued, arguing that the EPA’s interpretation of the term “stationary source” was incorrect.
· Holding: (1) The term was left ambiguous, granting the EPA the authority to interpret it. (2) The EPA’s interpretation is reasonable.

· Reasoning:

· Congress intended to balance the competing interests

· (a) economic interests in permitting capital improvements to continue and

· (b) environmental interests in improving air quality.
· Sweet Home TA \l "Sweet Home" \s "Sweet Home" \c 1  [Babbit v. Sweet Home Chapter of Communities for a Greater Oregon, US (1995), 868]:

· Facts: Section 9 of the Endangered Species Act of 1973 makes it unlawful to “take” endangered species within the U.S., and it defined “take” to mean to “harass, harm, pursue, hunt, shoot....”  The Secretary of the Interior promulgated a regulation in 1975 to include causing “significant habitat modification or degradation” within the meaning of “harm.”  A group of loggers and others challenged the Secretary’s definition of “harm.”  D.C. Appellate Ct. agreed with Ps.  R’d.
· Holding [Stevens]:  Secy’s interpretation was reasonable in light of the statute.

· Reasoning (not clear if Stevens is in step 1 or step 2 of Chevron):

· Textual analysis shows that Secy’s def is reasonable:

· Ordinary meaning: The dictionary definition of “harm” = to cause hurt or damage to.
· Surplusage: “harm” should be read in the list so as to have a distinct meaning from the other terms (“harass,” “pursue,” etc.).

· Intentionalism/Purposivism analysis shows that Secy’s def is reasonable:

· The Act purposed that endangered species would be preserved at any cost.  Ps’ reading of the statute would frustrate this purpose, which violates the Golden Rule of avoiding absurd results
· Dynamic Statutory Interpretation/Acquiescence (cf. Bob Jones Univ.): A 1982 amendment, passed after the Secy’s ’75 regulation, indicates that Congress understood §9 to prohibit direct and indirect harms b/c the permit process for “incidental” harms cannot be interpreted to allow permits for direct, deliberate action against a species.: 

· Legislative History analysis shows that Secy’s def is reasonable:

· Congress clearly intended “take” to be applied broadly.
· The Commerce Committee’s removal of a provision is not explained in the hxy, but presumably it was too broad and not as “moderate” as the regulation at issue.

· The hxy of the 1982 amendment indicates Congress had habitat modification in mind.

· Dissent [Scalia]: Secy’s definition of “harm” is unreasonable b/c it does not concur with the statute’s unambiguous meaning.
· Golden Rule: Prohibiting incidental habitat destruction on private lands will lead to financial ruin for some.

· The promulgation regulation is not supported by the statutes authorizing Secy to act.

· Ordinary meaning: “take,” applied to wild animals, means to reduce them, by killing or capturing, to human control.

· Whole Act/Whole Code: “take” was intended to refer to direct and intentional acts to particular animals.

· Noscitur a sociis: interpret a general term to be similar to more specific terms in a series (labeled ejusdem generis by lower court)
· Expressio unius: §1536 expressly prohibits habitat modification, indicating Congress could have expressly included a similar phrase in §1538 if Congress had intended for the sections to have similar effects.  By omitting such a phrase, Congress presumably did so intentionally and purposefully.

· Presumption against redundancy (among separate provisions):  §1536’s prohibition against significant habitat modification is made “almost wholly superfluous” by the Secy’s regulation.

· In regard to Purposivist arguments, “there is no substitute for the hard job (or in this case, the quite simple one) of reading the whole text.”

· Legislative Hxy by the floor mgrs indicates that habitat modifications, addressed by §1536, and takings, addressed by §1538, “were viewed as different problems.”
· MCI Telecommunications Corp. [& FCC] v. AT&T TA \l "MCI Telecommunications Corp. [& FCC] v. AT&T" \s "MCI v. AT&T" \c 1 , US (1994), 1204:

· Facts: 47 USC §203(a) requires communications common carriers to file tariffs w/ the FCC, and §203(b) authorizes the FCC to “modify any requirement” of §203.  The FCC interpreted “modify” to allow the Agency to make the tariff requirement optional, and the FCC granted exemptions from the requirement to nondominant carriers.  AT&T, the dominant carrier, sued.  J for P (AT&T).  A’d.

· Holding: “Modify” is unambiguous, and the Agency’s rule was not in compliance with its clear meaning.

· Reasoning:

· Chevron 1: Plain meaning - “to modify” means to change incrementally.  The alternative meaning provided by Ds is in only one dictionary and is contradictory with other dictionaries and even the dictionary in which it appears.  For, if the word “modify” means two contradictory things, “it will in fact mean neither of these things.”  Also, the dictionary used was not in existence when the Act was passed.

· Chevron 2: Since meaning is not ambiguous, have to interpret the regulation in regard to the statutory meaning.  Since the Agency’s detariffing policy makes more than an incremental change, its interpretation goes beyond the statute will bear and is not entitled to deference.

· Dissent [Stevens]:

· The text of §203(b)(2) “plainly confers at least some discretion to modify the general rule that carriers file tariffs, for it speaks of ‘any requirement.’”  Section 203(c) “squarely supports the FCC’s position....”  “Dictionaries can be useful aids in statutory interpretation, but they are no substitute for close analysis of what words mean as used in a particular statutory context.”

· Dynamic Statutory Interpretation: The policy goals of the statute are served by the FCC’s interpretation of “modify.”  The Communications Act of 1934 was passed to regulate telephone rates because of the monopoly that AT&T had on the market.

· Note: This is not a Purposivist argument, because it wasn’t about the how the Act’s purpose should influence the meaning of the Act.  It was about the fact that the Act’s purpose has been frustrated, and so maybe the meaning of the Act should be changed.

· Thus, Stevens would defer to the FCC’s rule.
· FDA v. Brown & Williamson Tobacco Corp. TA \l "FDA v. Brown & Williamson Tobacco Corp." \s "FDA" \c 1 , US (2000), CP 459:

· Facts: The FDA asserted jurisdiction over tobacco and sought to regulate sale of tobacco to minors.  The FDA concluded that nicotine is a “drug” within the meaning of the term under the organic statute (FCDA), which defines drugs as substances that “have significant pharmacological effects” and are intended to “affect the structure or any function of the body.”  Since nicotine does cause dependency/addition, the FDA argued that cigarettes/tobacco should be regulated because they are a “drug delivery device” (like orange juice can be to LSD).  The tobacco companies sued.  J for P (tobacco). A’d.
· Holding [O’Connor]: “It is therefore clear, based on the FDCA’s overall regulatory scheme and the subsequent tobacco legislation, that Congress has directly spoken to the question at issue and precluded the FDA from regulating tobacco products.”

· Reasoning: 
· Historically, Congress has established a separate legislative and regulatory framework for tobacco (that has presumed tobacco would not be regulated by the FDA).

· Subsequent legislative history indicates a balance struck between addressing the health effects of tobacco and protecting the economic factors of tobacco’s production and distribution.  
· The FDA itself has disavowed authority to regulate tobacco in the past.

· FDA jxn over tobacco violates legislative intent b/c

· it is based upon the labeling of tobacco as a “drug,”

· but the FDA would have to ban tobacco products since there is not a safe level of the drug.

· A complete ban on tobacco products contrast with congressional intent that tobacco products remain on the market.

· Dissent [Breyer]:

· Textually, tobacco falls within the statutory definition of a “drug.”

· Purposivism: The FDCA’s “basic purpose – the protection of public health – supports the inclusion of cigarettes within its scope.”

· DSI: Relatively recent scientific evidence of the adverse health effects of tobacco usage have changed the context of the statute.

· The implications of the legislative history means that Congress was trying to find other ways to regulate since the FDA wasn’t asserting jurisdiction, but now that there is new science, this legislation doesn’t make the FDA’s actions invalid.
· U.S. v. Mead Corp. TA \s "Mead" , US (2001), 1213:

· Facts: The U.S. Customs Service (Agency) made a tariff classification ruling that Mead’s daily planner is a “diary.”  Mead sued.  The Agency contended its ruling was due deference, per Chevron.  J for P (Mead). Vacated and remanded to apply Skidmore analysis.

· Holding: Although the Agency’s ruling did not have a claim to judicial deference under Chevron since Congress did not intend for such a ruling to carry the force of law, “under Skidmore, the ruling is eligible to claim respect according to its persuasiveness.”

· Reasoning [Souter]:

· If Congress expressly or implicitly delegates authority to fill statutory gaps, based upon “the agency’s generally conferred authority and other statutory circumstances,” Chevron analysis prevails and the agency’s interpretation is “binding in the courts unless procedurally defective, arbitrary and capricious in substance, or manifestly contrary to the statute.”

· In this case, the statute does not indicate that Congress intended to grant the agency to make such rulings with the force of law.

· Most importantly, the statute provides for independent reviews by the CIT of such rulings, indicating they were not intended to be binding in a general sense.

· Agency practice, such as churning out 10-15K such rulings in a year throughout 46 scattered offices argues against the rulings’ being effective as generally binding law.

· Dissent [Scalia]: I thought there was a clear, binary rule under Chevron.  If the statute is ambiguous, defer to agency interpretation only if reasonable.
· The majority rule means courts “must supposedly give the agency view some indeterminate amount of so-called Skidmore deference.”

· The formality of an agency’s procedures is not correlated with its authority.

· Skidmore deference leads to ossification, due to its binding effect.

· “Justice Jackson’s eloquence notwithstanding, the rule of Skidmore deference is an empty truism and a trifling statement of the obvious:  A judge should take into account the well-considered views of expert observers.”  In today’s era of regulation, “Skidmore deference is a recipe for uncertainty, unpredictability, and endless litigation.”
· Gonzales v. Oregon TA \s "Gonzales v. Oregon" , US (2006), 1228:
· Facts:  Oregon enacted ODWDA by referendum to legalize doctor-assisted suicide.  The drugs prescribed for assisted suicide are regulated under the federal Controlled Substance Act (CSA).  In 2001, the AG issued an interpretive rule that concluded the use of controlled substances to assist suicide is not a legitimate medical practice and is, therefore, unlawful.  The publishing of the rule in the Federal Register was less formal than n&c rulemaking but more formal than the issuance of an agency guideline or pamphlet.
· Holding: “The idea that Congress gave the Attorney General such broad and unusual authority through an implicit delegation in the CSA’s registration provision is not sustainable.”  “[W]e are confident that Congress could not have intended to delegate a decision of such economic and political significance to an agency in so cryptic a fashion.” FDA.
· Reasoning [Kennedy]:
· “The CSA gives the AG limited powers, to be exercised in specific ways.”  So, no explicit grant of the requested power.  And no implicit grant b/c “Congress, we have held, does not alter the fundamental details of a regulatory scheme in vague terms or ancillary provisions – it does not, one might say, hide elephants in mouseholes.” Whitman v. Am. Trucking Assns., Inc. TA \l "Whitman v. Am. Trucking Assns., Inc." \s "Whitman v. Am. Trucking Assns., Inc." \c 1 
· Even under a Skidmore analysis, the AG’s interpretation is not persuasive.

· In the alternative, the AG argued for Seminole-Auer super-deference as an interpretation of the agency’s own 1971 regulation.  However, because the regulation merely restated (“parroted”) language in the statute, the issue remained statutory interpretation.
· Dissent [Scalia]:

· Under a Chevron analysis, the AG’s directive is valid.  “The Attorney General’s discretion to determine the public interest in this area is admittedly broad – but no broader than other congressionally conferred Executive powers that we have upheld in the past.”

· The majority’s argument that “control” is a term of art defined in the statute is incorrect.  The ordinary meaning of the term “control” gives the AG the requested authority.
· Even if the rule were entitled to no deference, “the most reasonable interpretation of the Regulation and of the statute would produce the same result” b/c “legitimate medical purpose” does not include assisted suicide.

· The statute grants to the AG exclusive authority to register and deregister; since Congress made the factors so vague, it implicitly granted the AG authority to interpret those criteria.

· Textual: exlusio unius – By granting the HHS Sec’y specific authority in the sections discussed by the majority, the lack of such authority in the registration provisions indicates the statute does not grant it.

· Even if the issue were of purpose or statutory design, a reasonable design could have been to leave prosecutorial discretion with the AG.

· In regard to Seminole-Auer TA \s "Seminole-Auer"  super-deference, it’s not clear that “parroting” creates an exception.  Even if it does, though, the regulation at issue does not just paraphrase statutory language.  For example, the regulation interprets “prescription.”  Thus, the only remaining question is whether the interpretation is plainly erroneous or inconsistent with the regulation.
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