Theoretical Frameworks of Legislative Process

Pluralism and Interest Group Theories of Legislation
· Pluralism (CB 48)
· Focus on interest groups: citizens organize into groups to advocate shared interests → conflicting groups then compete in the political arena to create policies

· Pessimistic: Madison decried the power of factions, fearing the tyranny of the majority → Madison believed that the federal system of gov’t, incl. checks and balances and separation of powers, as well as the large size of the polity, would control the influence of factions

· Optimistic: interest groups are a vital vehicle for citizens to become involved in the political process → competition btw interest groups will create rational public policy

· Public choice theory (CB 54)
· More descriptive than normative (as opposed to optimistic pluralists)

· Economic/transactional theory: sees legislative environment as a political marketplace in which interest groups and legislators exchange benefits → transactional theorists create a taxonomy of legislation, and its supply
 and demand implications:

· Majoritarian politics: distributed benefits/distributed costs (e.g. general tax used for a public good)
· Demand: little activity for or against the policy, largely b/c of free-rider problem

· Supply: no strong pressure from other side means that legislature will favor either no action or merely symbolic action, or delegate to agency → legislature might not want to spend the time on an issue no one really cares about; if legislation will impose immediate costs on people, legislature might be unwilling to take action

· Entrepreneurial politics: distributed benefits/concentrated costs (e.g. carbon tax)

· Demand: the minority bearing the cost will be motivated and able to organize to oppose the legislation, while the majority that benefits will face organizational hurdles, unless a policy entrepreneur rises up to organize the public

· Supply: in face of organized opposition and disorganized support, legislature will draft an ambiguous bill and delegate to agency so each side can claim victory

· Client politics: concentrated benefits/distributed costs (e.g. farm subsidies)
· Demand: strong interest group support, but weak organized opposition (free-rider problem; uninformed public b/c cost to each individual is relatively low)

· Supply: legislature distributes the benefits to the interest group, often in the form of self-regulation, hoping that the public won’t notice or won’t care, or can be convinced [read: tricked] into thinking it is for the public good

· Interest group politics: concentrated benefits/concentrated costs (e.g. regulation of the workplace)

· Demand: both sides will be highly motivated and organized resulting in lots of conflict

· Supply: facing a lose-lose situation, legislature will favor no action or will delegate [read: punt] to an agency

· Captured agencies: a frequent option for the legislature is to punt the ball to the agency → in fact, the interest groups might also like this option b/c they believe they can more easily capture the agency than convince an elected official to make a risky decision

· Don’t just think of it as interest groups seeking benefits from legislators → legislators are also extracting rents

· Criticism of pluralism/public choice theories: oversimplifies the legislative process (CB 60)
· Interest groups: power of groups is not always determined by $/organization → empirical evidence shows that power of interest groups largely depends on the context

· Interest groups are better at blocking legislation than changing the status quo, partly b/c there are less procedural hurdles in blocking than creating legislation
· Interest groups more successful in narrow, technical policy areas that don’t really affect the public

· Legislators: legislators driven by motives other than re-election, incl. power and respect, and a genuine wish to create good public policy

· Structure of legislative process: glosses over the complex web of legislative process, in which there are many actors who are just as powerful, if not more so, than interest groups

· Political parties have gained much more power relative to committees and rank-and-file members

· Party leaders are often from safe districts and thus may be more willing to take the fall for unpopular positions, BUT at the same time want to preserve majority

· President has become perhaps most powerful influence in legislative process

· “Garbage can model of organizational choice”: public officials play the key roles in setting political agenda, while the role of interest groups is to formulate/debate policy alternatives (a role they share w/ more public-regarding participants, e.g. civil servants, academics, media, legislative staff) → further, there is no real organization to policy-making, and formation of policy is largely up to chance (when a problem becomes salient at the same time a solution becomes well-regarded), although some policy entrepreneurs may be able to force the issue

· Focusing on power of interest groups reinforces social/economic inequalities by emphasizing the power of the politically-connected elites over common folk

Proceduralist Theories of Legislation (CB 65)
· Major elements of American legislative procedure: checks-and-balances (bicameralism and separation of powers) and veto-gates → result is a deliberative legislative process
· Two normative theories of deliberative legislative process:

· Liberal (CB 68): private autonomy should be protected as much as possible, and therefore procedure should make it difficult to prevent the passage of “bad” statutes, even if this ends up being over-inclusive and kills “good” statutes → note that many liberal theorists don’t necessarily want to block all legislation: they think that the procedure can result in moderate, “good” policies, but they want to be sure to kill any statutes incapable of being improved 

· NOTE: technically, this doesn’t fully protect private autonomy, b/c there is still common law regulating our actions → liberal theorists are simply choosing one form of regulation (common law) over another (statutes, specifically bad ones)

· Republican (CB 69): believes that the deliberative process should not be geared towards blocking legislation, but facilitating reasoned debate and the creation of the best possible public policies
· Neo-republicanism: legitimacy of gov’t rests both on its democratic pedigree AND the commitment of its officials to engaging in deliberative process

· Legitimacy of deliberative process: deliberative process by itself isn’t enough to legitimize legislative procedure → it matters how the deliberative process is carried out, and whether all sides believe they were fairly treated

· Social choice theory: Arrow’s theorem/cycling problem
· Cycling problem: basically, the idea that when there are three or more choices and each player ranks their preferences differently, you won’t always be able to come to a majoritarian decision (see chart on CB 73)

· Power of the agenda-setter → by setting up the order of pairwise voting, agenda-setter can determine the outcome, which wont’ really have true majoritarian backing (b/c there could easily be a different outcome if the agenda-setter decides on a different voting order)

· Strategic voting: if one player knows the other player’s preferences and how the voting is going to take place, he can vote strategically to maximize his preference 

· IMPLICATION: undemocratic/elite agenda-setter has all the power; or, if there is no agenda-setter, chaos/irrationality 

· Criticism of social choice theory: makes unrealistic assumptions:  

· Static policy choices

· Players rank their preferences according to same criteria

· Perfect information for strategic voting

Institutional Theories of Legislation (CB 75)
· Institutionalism: grows out of public choice theory (economics), emphasizing the importance of institutional structures to constrain and shape behavior → heavily influenced by game theory
· Game theory: views the legislative process as a game involving all sorts of players, including all three branches of gov’t and the states → rests on some critical assumptions:
· Decisionmakers: most critical assumption is that political outcomes are dependent on decisionmakers who are aware that they are playing a game and are aware of the other players

· Anticipated response: decisionmakers are goal-oriented (they want to win) and therefore will make their moves in anticipation of how other players will respond, all in the hopes of winning the game

· Unchanging preferences: in order to make sense of the game, you must assume that the preferences of each actor do not change
· Perfect information: since game theory assumes that each player acts rationally and will play the game as best it can, it also often assumes that each player has perfect information

· Courts: note that courts are also players in the game → Congress/Prez. not only need to pass legislation but need to make sure that legislation will be upheld by the courts; courts will also be wary of being overturned by the legislature (or by higher courts), and are always cognizant of the fact that they rely on the executive branch to carry out their decisions

· Criticisms: takes a highly simplified view of the process, based on many unrealistic assumptions 
Statutory Interpretation

Pildes’ Interpretation Chain

[STRICTEST] Words/Text → Purpose → Spirit → “Mistake”? → Dynamic → Calabresi [BROADEST]

(“Mistake” is idea that if the court finds that the purpose/spirit of the statute is really so much broader than the plain meaning, then perhaps Congress made a mistake in drafting the statute, and so interpreting a broader meaning would not necessarily be in conflict with the statute.)
Legal Process Approaches, Moragne, Calabresi, Dynamic  Interpretation 
· Legisprudence: systematic analysis of statutes within the framework of jurisprudential philosophies about the role and nature of law

· Classical view (CB 588): statutes have formal primacy, but functional inferiority (Blackstone)
· Central theme: political (statutes) v. principled (CL/judicial decisions) law

· Primacy of statutes: judges must apply statutes b/c they are dictates of sovereign will → const. vests “all legislative Powers” in Congress, and commands Prez. and courts to execute/interpret laws, respectively
· Inferiority of statutes: judicial decisions are more reasoned/objective/unchanging/reliable, and thus better preserve order/stability → statutes are political intrusions into organic law
· Corollaries of Blackstone’s theory:

· Statutes are not sources for legal reasoning → judicial decisions are, in part b/c decisions build on one another to create a substantial body of law (unlike statutes, which are more ad hoc)

· Statutes are prospective → judicial decisions have retroactive effect, b/c they simply declare what law is, not create new law

· Statutes should be narrowly construed → judges must construe statutes to fit into the interstices of natural law, and thus statutes in derogation of CL must be narrowly construed

· Challenges to classical view: in general, refutes formalist notion that courts, through CL, are just going through logical reasoning → they are also making policy, just as statutes
· Law as policy (Holmes) (CB 590): law as the product of social struggle, as opposed to apolitical, neutral set of rules → goal of law should be pragmatic/utilitarian
· Example: labor struggles of late-1800s/early-1900s

· Conflicts btw two legally recognized rights: freedom of K (pro-employer) v. free economic competition (pro-employee)

· Previous court decisions glossed over this political struggle by pretending to make apolitical decisions determined by precedent (while they actually did take a side: freedom of K) 

· Since both sides had acknowledged but conflicting rights, this could not be resolved by deductive reasoning → therefore, Holmes argued for resolution through policy balancing (he chose to tolerate nonviolent/nonmalicious labor activity)
· Realists point out deconstructive and constructive features of Holmes’ critique of formalism:

· Deconstructive: no determinate way to move from generalities of rules/precedents to one inevitable result in a particular case → results more easily traced to judicial ideology than logical consistency

· Constructive: study judicial behavior to ascertain consistent patterns, or use social phenomena as starting point

· Corollaries:

· Law itself serves a social purpose, not always understood through exclusively legal lens (e.g. labor policy balancing)
· Questioning of juriscentric nature of the law: court decisions are illegitimate (policy choices by unelected officials) and stupid (judges aren’t suited to make social policy) → therefore, courts should elaborate/apply statutory policy, rather than create common law policy [WHAT DOES THIS MEAN?  IS THIS ARGUING THAT THE COURT SHOULD BIND ITSELF TO STATUTORY LAW?  BUT ISN’T HOLMES SAYING THAT THE COURT SHOULD BE MAKING POLICY CHOICES?  BY BINDING ITSELF TO STATUTES, IS THE COURT REALLY DOING SOMETHING SO DIFFERENT FROM CREATING CL?]
· See Holmes’s concurrence in INS v. AP (CB 591)

· Law as institutional architecture and process (Brandeis and Frankfurter) (CB 591): recognizes primacy of statutes, but also importance of the regulatory state → also, distrust of ability/appropriateness of court to make policy decisions
· Development of social policy not only requires good statutes (Holmes), but also an administrative mechanism to elaborate/apply statutes

· Courts should not make such decisions: lack of expertise, inability to make sufficient investigations, powerless to create detailed regs and admin. machinery → THEREFORE courts should defer to statutes, as Holmes argues, but not try to make policy decisions on its own

· Corollary: deference to administrative agencies: expert and neutral (thus obviating concerns that deference to agencies is undemocratic)

· See Brandeis’s dissent in INS v. AP (CB 591)
· Law as reason: judicial creation of law must be guided by fundamental principles → law should be purposive and fulfill worthy goals (Fuller)
· Relationship to statutes: statutes must be read in light of principles (Cardozo), but they may also serve as a source of principles (Pound and Stone)

· Cardozo example: Riggs v. Palmer (CB 593): refused to accept literal reading of statute which would have allowed killer to inherit his victim’s estate, holding that a more fundamental principle than protection of legal rights of ownership is that one should not profit from wrongdoing

· Law and democracy: having law work for worthy goals/purposes (as opposed to Holmes’ functional/utilitarian view) encourages democracy b/c it makes people obey the laws b/c they feel it is good, not b/c they have to 
· EXAMPLE: Warshow (CB 595): “necessity” defense for nuclear protestors

· Majority opinion (Barney): classical, formalist view → mechanically applies CL categories

· Concurrence (Hill): law as policy/institutional structure → rejects CL categories, says that necessity defense is supposed to let jury balance competing values, BUT says that Congress has already evinced a policy choice on that balance which jury cannot override

· Dissent (Billings): law as reason → agrees w/ concurrence in rejecting CL categories and that necessity defense allows jury to balance, BUT emphasizes the principle that Δ should be allowed to try to prove to jury that statutory regulatory scheme is failing

· Legal process/reasoned elaboration (Hart and Sacks) (CB 599; 718)
· Strongly adopts purposive interpretation 

· Rejects “liberal” (social K) idea of society, and adopts “communitarian” idea → we’re all in this together, and so we form groups

· The state is the overriding general purpose group → THEREFORE the law really needs to serve a purpose

· Reasoned elaboration: when interpreting/applying a general directive statute or CL precedents, court must try to identify some purpose/policy/principle from statute/precedents, and then reason towards an interpretation as applied to the facts at the hand that would be most consistent w/ that purpose → meaning isn’t just sitting there in the text
· While courts should play an active role in interpretation, courts should assume Congress acts rationally (even if it’s not), and court’s role is to smooth over any irrationalities in the law → there are constraints on court:

· Respect position of Congress as chief policy-maker

· Only give meaning to the statute that the words will bear

· NOTE: not saying plain meaning → language is a social institution, and words should be read in context

· Don’t give meaning that would violate a policy of clear statement (i.e. doctrines that say you can’t assume statute says something unless it clear says so)
· EXAMPLE: Moragne (CB 601): Death on High Seas Act, is there a wrongful death COA?

· Court found statutes that did not explicitly speak on the issue nonetheless evinced a general purpose (allow wrongful death COAs), and the Act did not preclude a wrongful death COA → since it wouldn’t make sense not to allow a COA here, court took Congress’s general policy and ran with it, applying it where it doesn’t formally apply

· Dynamic interpretation (CB 729) → corollary of Legal Process

· Statute’s purpose is not fixed, but changes over time for various reasons:

· Changes in social context: court might have to change a statute to fit new context, or perhaps statute is just no longer applicable

· Changes in legal rules and policies: court should reconcile conflicting statutory mandates (often means that court will give a narrow interpretation to an earlier statute to accommodate a newer, conflicting statute)

· Changes in meta-policies: endogeneous (deriving from principal → court needs to take account of new statutory policies from Congress) and exogeneous (authority greater than principal → court needs to avoid constitutional problems)

· Because of these changes, courts should act as faithful agents of the principal (Congress) and interpret statutes to change with the times

· Criticism (e.g. Scalia): judges aren’t acting as “faithful agents,” but are really substituting their own preferences for that of Congress → think of Rehnquist’s dissent in Weber (majority pretended like it was carrying out Congress’s intent when it allowed affirmative action program, but really it was substituting its own preference for such programs in face of Congress’s clear intent to get rid of all racial discrimination)

· Legislative inertia/burden shifting: when faced w/ legislative inertia to a changed circumstance, court acts and then shifts burden to legislature if it wants to override that interpretation → Jacob (CB 732): NY’s adoption laws were passed before it was even conceivable that lesbians could raise a child, and even though that has now changed, the legislature has not changed the statute to allow such adoptions → therefore, since there are no good reasons to prevent homosexual adoptions and very good reasons to allow them (might even be unconst. not to), court reinterprets the statute to make up for legislative inertia
· Shifting the burden seems especially justified when the political process has traditionally been hostile to a minority group (e.g. gays) → while the legislature can easily override court’s interpretation if it really wants to, it would be MUCH harder for gays to change the status quo through political process, so court does it for them
· “Mistake”? (CB 723) → corollary of Legal Process
· What should a court/agency do when it thinks that legislature made a “mistake”?

· Fix the mistake

· Apply the statute as written and hope the legislature fixes it

· EXAMPLE 1: Locke (CB 728): filing deadline said “prior to 12/31,” Π filed on 12/31 → is he out of luck?  Did Congress really mean BEFORE 12/31, or doesn’t it make more sense that the meant on 12/31 (i.e. before the end of the year)?

· Majority (Marshall): Π is out of luck → the deadline might seem crazy, but the text is clear, and really all deadlines are arbitrary

· Dissent (Stevens): Congress must have made a mistake here, and inadvertently used “prior to” when it probably meant “prior to close of biz.” or “on or before” → we should fix the mistake
· EXAMPLE 2: Amalgamated Trust (CB 727): filing deadline was “not less than 7 days after entry of order” → if it only had to be not less than 7 days (i.e. couldn’t be 6, 5…days after), then there would be no cap on when you could file

· Majority: this HAD to have been a drafting error → fixed the error by interpreting the statute to mean “not more than 7 days”

· Dissent: you can’t just re-write a statute like this → citizens are relying on the statute, and when the plain meaning is clear it’s not fair for court to say “Oops, Congress made a mistake and we’re changing it.”

· Calabresi (CB 618)

· In these modern times, there is a demand for detailed/structured and immediate laws/regulatory schemes → BUT Congress can’t possibly act that quickly…what to do?

· Courts can:

· Ignore the problem and continue to enforce outdated statutes

· Go extreme and hold a statute unconstitutional

· Bend-over backwards w/ awkward interpretations to make obsolete laws functional

· Courts SHOULD treat statutes as common law, and say that the statute no longer makes sense so we’re changing it
· There are limits on court: there should be a presumption in favor of retaining a statute, and court should only act in areas of legislative inertia and overturn statutes which have clearly lost original majoritarian support

· See Calabresi’s guidelines (CB 618)

· Legitimacy: while it might seem undemocratic to let courts do this, it’s OK when the statute has clearly become outdated and no longer enjoys support of the popular will

Textualism Revived and Public Choice
· Waning of Legal Process after mid-1960s… (CB 750)

· Lots of social upheaval/economic started to tarnish our view of gov’t, undermining rationale behind Legal Process

· Public choice ideas of legislators acting as rent-seekers

· Rather than seeing legislature acting w/ purpose, we see them more as conflicting and making compromises

· NOTE: it’s not as if Legal Process said that legislators did act reasonably/purposely → it just said we should assume they are

· Critics say that Legal Process in the end makes unarticulated value decisions cloaked as neutral legal interpretation → Legal Process judges aren’t being candid about their imposition of subjective values (think of Rehnquist’s dissent in Weber)
· Posner (CB 750): first he figures out what the most reasonable statutory interpretation would be as applied to the facts, and then see if text/history/precedent foreclose that option → while this might sound like Legal Process, Posner says he adds empirical data and systematic economic thinking which Legal Process ignores

· Legal Process neglects the legitimate virtues of a formalist approach:

· Plain meaning is more consistent w/ constitutional structure (political power rests in legislature/executive)

· Figuring out plain meaning is more within competence of judiciary than making policy or figuring out Congressional “purpose”

· Plain meaning preserves the idea of the “rule of law,” i.e. its objectivity → when you start to move towards more conceptual interpretative approaches (“what is the purpose, spirit, etc.?”), citizens will start to lose faith in the rule of law

· Applying plain meaning in tough cases that lead to inequitable results will actually be a good thing, b/c it triggers public outrage and strengthens democracy by encouraging citizenry to participate → having the courts address the issue kind of sweeps the issue under the rug

· Soft textualism: 
· Fairly consistent w/ Legal Process, but moves back towards plain meaning: statutory plain meaning is presumptively the interpretation to be given, but leg hx. may be consulted to confirm that understanding (and in rare case where leg hx. conclusively demonstrated that plain meaning was not appropriate, it could be jettisoned)
· Example 1: TVA (CB 752)

· Example 2: Griffin (CB 755): it’s not court’s job to soften edges of statutes to avoid absurd results

· New textualism: Scalia! (also Easterbrook) → this seems to be the modern view of statutory interpretation

· Bottom line: distinctive features include: (1) focus on the text, including not just “plain meaning” of the provision at issue, but also how that provision fits into the whole statute; (2) rejection of leg hx.; and © relatively black-and-white vision of what words mean (CB 810)

· “Plain meaning”: although Scalia does love his dictionaries, it doesn’t exactly mean literal meaning; rather, closely analyze the text and figure out what is the best (most coherent) textual understanding (CB 792)

· Easterbrook’s philosophy: two basic styles of interpretation (CB 813)

· Remedial: determine what a statute’s purpose is (what evils it intends to redress), assume that omissions/vague terms are evidence of want of time/foresight and so fill in those gaps, and then bring within the statute any class of activities that produce similar objectionable results to evils statute means to redress

· Makes most sense to use this approach when you’re dealing w/ statutes designed to overcome market “failures,” where Congress is stepping in w/ rational scheme to redress problems produced by unguided private conduct run amok

· Statutory K: identify contracting parties and decide what they did and did not resolve, and then implement bargain as an unenthusiastic faithful agent and don’t extend the bargain any farther than the proof of bargain allows, i.e. omissions are evidence of lack of agreement; bargain can punt issues to the court for resolution, but this too has to be clear 

· Most appropriate with rent-seeking statutes: replace outcomes of private transactions w/ monopolistic ones, transfer profits of productive activity to a privileged few
· Justifications:
· Libertarian: society should be regulated to the maximum extent possible by private relationships/agreements → focusing on the text of the statute prevents courts from reaching beyond statutory bounds and impeding in the private domain (CB 811)

· Democracy: if a textual approach leads to harsh results (e.g. LSD case), then that sends  a signal to Congress that the court won’t play around w/ statutes, so Congress better write them carefully → this shifts responsibility and, more importantly, the public eye back to Congress, so the electorate will be better able to hold them to account (CB 811)
· Leg. hx: leg. hx. not a reliable indicator of what Congress really intended/what statute means

· Objectivity of words
· Criticism:
· Communitarian ideals

· Strict textualism often leads to harsh results w/ no discernible benefits (e.g. LSD)

· “Tough love” approach will fail at forcing Congress to write statutes more clearly/better b/c of politics, structure of leg. process, etc.

· If courts don’t read statutes in reasonable ways, legislators will be more reluctant to make leg. “deals,” knowing they won’t be reasonably enforced

· Unreasonable construction of laws undermines legitimacy of our legal system

· If Congress doesn’t act reasonably and court doesn’t step in to act reasonably, who will?
· Example 1: Brogan (handout) Does the False Statements Act cover this type of statement?

· Majority (Scalia): the text is clear that the statement is covered → irrelevant whether or not this would lead to an “absurd” result; if court exercises that kind of discretion, we would be “at sea”

· Concurrence (Ginsburg): this is an absurd result, but the plain meaning of statute is too clear to ignore

· Dissent (Stevens): plain language covers it, but this is such an extremely harsh result, we shouldn’t interpret the statute this way; it couldn’t have been the purpose of the statute to cover this statement

· Example 2: Bock Laundry (CB 766): ex-con got his arm torn off by laundry machine and sued → should the evidence of his criminal past had been allowed in?  (How should word “defendant” in Fed. Rule of Evidence be read? Also civil Δ?)

· Majority (Stevens): plain language would lead to an absurd result, b/c it would create an imbalance in civil cases favoring Δ over Π → leg hx. suggests this was oversight/sloppiness, so in face of this uncertainty court assumes that Congress didn’t change the status quo → rejects plain meaning

· Concurrence (Scalia): agrees that plain language will lead to absurd result → BUT differs from Stevens in that Scalia only uses leg. hx to determine that Congress did not mean the absurd result; leg. hx should not be used to determine what Congress did mean → since it looks like Congress did not mean this result, you have to interpret in such a way that does LEAST VIOLENCE TO THE TEXT, and reading in “criminal” Δ does least violence
· Example 3: Marshall (CB 801) LSD case: does “mixture” include paper?

· Majority (Easterbrook): even though this will lead to “odd” results, the plain meaning is clear that “mixture containing a detectable amount” includes paper, b/c LSD solidifies into the paper rather than on it; since it’s absorbed, it’s a mixture, and we have to go w/ the plain meaning

· Dissent (Posner): this will lead to completely crazy sentencing, and leg. hx is silent so it seems like Congress just didn’t think about the way LSD is sold → what can a judge do? Since this is crazy (and majority’s literal interpretation isn’t actually inevitable), the court should make this reasonable in light of const. norm of equal treatment, even though that means reading “mixture…” out of the statute as concerning LSD 
· NOTE: Posner isn’t entirely consistent w/ Legal Process here: he isn’t giving the words a meaning they will bear; in fact, he is saying they have no meaning in this context at all → judges are generally uncomfortable w/ this approach 
Canons of Statutory Interpretation: Introduction

· Relevance of canons: traditionally very relevant → de-emphasized in fed. courts after New Deal, but remained critically important in states → made a comeback in fed. courts in mid-1980s

· Two types of canons:

· Linguistic canons: grammar
· One generally accepted rule: “may” = more discretion; “shall” = mandatory

· Pildes is skeptical of relevance of linguistic canons

· State courts invoke linguistic canons more often than fed. courts

· For most part, Congress doesn’t have linguistic canons in mind when they draft statutes

· Substantive canons: const. avoidance; federalism
· Ways of getting at legislative intent
· Establishes markers that signal policies/concerns that Congress cannot trample on w/o doing so in a clear/express way

Canons of Statutory Interpretation: Grammar

· REMEMBER: grammar canons are simply aids → they are inapplicable if the statute evinces an opposite meaning 
· Ordinary/Technical Meanings of words: courts assume that statutes use ordinary meanings (CB 849)
·  “Prototypical” meaning: linguists and courts often start w/ core idea w/ a word or phrase (i.e. although “discrimination” can encompass both invidious and benign intents, at its core it’s associated w/ invidious intent)

· If it’s an old statute, courts often look to contemporaneous dictionaries

· If a statute deals w/ a technical subject, often use technical meaning

· If Congress uses a term that has assumed a settled meaning under common law, courts should use that meaning, too

· Noscitur a Sociis and ejusdem Generis: canons about words in rltshp to surrounding words (CB 852)
· Noscitur: when two or more words are grouped together and ordinarily have similar but not equally comprehensive meanings, the more general words are limited by the special words (e.g. in the phrase, “income resulting from exploration, discovery, or prospecting,” the word “discovery” is limited to discovery of mineral resources b/c that’s what the other two words deal with)
· Ejusdem: general words following/preceding specific words in an enumerated statute are limited to objects similar in nature to those objects enumerated by the specific words (e.g. in the phrase “any sheriff, constable, peace officer, or any other person charged w/ duty of enforcement of criminal laws of this state,” “any other person” did not include prosecutors, b/c the more specific terms dealt w/ a specific class of persons, i.e. badge-carrying officers at front-line of law enforcement)

· Expressio unius: enumeration of certain things in a statute suggests that the leg. intended to exclude those things not enumerated

· Criticism: Like all grammar canons, it assumes that Congress really thought hard about the words it used → might be silly to assume that Congress thought about all the possible things it could enumerate in the statute and chose only those it wanted to include
· Punctuation rule: punctuation is a less-than-desirable, last-ditch alternative aid → has NOT played a major role in American statutory interpretation (CB 856)

· Last antecedent rule: referential/qualifying words refer only to last antecedent; also, proviso apply only to provision, clause, words immediately preceding it (e.g. in phrase, “the limitation of an action will not extend beyond 6 years of the act or omission of alleged malpractice by a non-discovery thereof,” the word “thereof” refers to the “act or omission of alleged malpractice”)

· Exceptions: can be trumped by punctuation rule, and by statutory context 
· Golden Rule against absurdity: rely on ordinary meaning of words and grammatical construction, unless that leads to absurdity → in such case, modify the words only to the extent necessary to eliminate the absurdity (CB 860)

· Inconsistent w/ plain meaning approach?

· Whole act rule (CB 862): read the act as a whole → based on assumption of coherence: legislature drafted statute as an internally consistent document in its use of language and the way provisions work together → CRITICISM: Congress doesn’t actually draft statutes in a cohesive manner; words are added at the last-minute w/ little thought as to their consistency w/ rest of statute
· Titles: Supreme Court generally does not think of statutory titles as useful evidence

· Preambles/Purpose Clauses: preambles don’t control the enacting statute, but may still be considered as part of whole act → if you follow Legal Process, preambles may becomes more important in trying to discern the purpose of the statute

· Provisos: not very popular w/ Supreme Court; if there is doubt as to interpretation of a proviso, construe it narrowly

· Avoid redundancy: idea is that every word adds something to a statute, so interpret words so as to avoid redundancy → has become increasingly popular w/ Supreme court

· Presumption of consistent usage: words are given same meaning throughout a statute, and often in statutes dealing w/ same subject matter → fairly strong presumption

· Presumption of meaningful variation: a change of wording in a statute denotes a change in meaning (e.g. if a statute keeps using same terms in provisions, and then suddenly uses a different term in another) → weak presumption, unless it’s in the context of Congress changing a statute in reenactment 
· Negative implication rule: when particular language is used in one section of a statute but is omitted in another, presumption that Congress acted intentionally → inapplicable when there is a reasonable explanation for the variation 

· Rule against derogation: one statutory provision shouldn’t be interpreted in derogation of another

· EXAMPLE:  Sweet Home (CB 868): endangered owl case → does the word “take” include habitat modification and degradation?
Canons of Statutory Interpretation: Constitutional Avoidance

· Rule: Statutes should be construed so as to avoid raising serious constitutional questions, so long as a reasonable alternative interpretation is available, and there is no clear statement of contrary Congressional intent (Catholic Bishop)
· Const. avoidance canon is generally accepted: when it comes up, disputes are usually not over the validity of the canon itself, but rather whether the issue actually raises a constitutional question (Pildes)

· Justification: 
· Avoids making headlines (Pildes says may not really be a good justification)

· Court might want to avoid raising the stakes in litigation, and raising const. questions certainly raises the stakes ( such decisions apply to all cases, and very little Congress can do in response, as opposed to decisions based on statutory interpretation alone)

· Judicial minimalism

· Encourages legislature to be very focused when writing statutes so as to avoid raising unnecessary/unintentional const. questions
· Proxy for Congressional intent: presume that Congress does not want to press const. envelope → basically shifts burden to Congress (CB 918)
· Criticism:
· Stealth activism: if misused, the canon can actually be used by the court to basically re-write statutes (Catholic Bishop dissent)

· Avoidance canon will be applied unpredictably (CB 920)
· EXAMPLE 1: Witkovich (CB 907): could a statute imposing certain obligations on aliens pending-deportation to give gov’t information be used to require such alien to answer questions about political and social activities?

· Majority (Frankfurter): literal meaning of statute appears to give go’vt unbounded authority in asking questions → BUT such an interpretation would lead to serious constitutional questions about power of gov’t to infringe on such peoples liberties, and, since a reasonable alternative is available (i.e. based on overall statutory scheme, the questions gov’t can ask are limited to those relating to availability for deportation), the court will adopt the alternative

· Dissent (Clark): the plain meaning of statute is clear, and in fact the purpose of the statute adheres to this plain meaning → questions whether adopting the plain meaning would really lead to const. concerns, since Congress has plenary authority over aliens
· EXAMPLE 2: Catholic Bishop (CB 911): NLRB tried to issue labor order asserting jurisdiction over a Catholic school, claiming it declines jurisdiction only when schools are “completely religious,” not when they are “religiously associated” (i.e. teach both secular and religious topics)
· Majority (Burger): if NLRB has authority to assert jurisdiction over these schools, it would deeply entangle gov’t w/ religious institutions and therefore raise serious 1st Amdt issues → since there was no clear expression of congressional affirmative intent to authorize such jurisdiction, court will not interpret the statute in such a way, and THEREFORE NLRB cannot assert jurisdiction

· Dissent (Brennan): agrees in principle w/ const. avoidance, BUT says that majority is allowing court too much leeway in statutory construction, basically allowing it to completely remake the statute as it pleases:

· Rejects requirement of “clear expression of affirmative congressional intent” → such an expression is rarely made in statutes

· Says court should only make “fairly possible/reasonable” statutory constructions → majority’s interpretation is not “fairly possible,” b/c Congress had considered and rejected religious school exceptions, and leg hx. showed that legislators wanted to hold religiously affiliated schools to same standards as secular schools
Canons of Statutory Interpretation: Federalism

· Federalism has many important benefits (Gregory [CB 923])

· Most important: sets checks and balances on gov’t power btw states and fed.

· Decentralized gov’t more sensitive to diverse needs of a heterogeneous society

· Increases oppty for citizen involvement in democracy

· Allows for more innovation and experimentation in gov’t

· Makes gov’t more responsive by putting states in competition for a mobile citizenry 

· BUT federalism only works if both gov’ts are credible: fed. gov’t holds the upper hand b/c of Supremacy Clause → THEREFORE, important court is careful not to allow abuse (Gregory)
· Rule: absent clear (not necc. explicit) statement to the contrary, court will presume that Congress did not intend to preempt traditional state powers 
· Justification:
· Under-enforced const. norm: adds to general avoidance doctrine: 10th Amdt (reserving powers to states) is under-enforced by court → this clear statement rule makes sure that the 10th Amdt gets enforced
· Criticism:
· Not clear when it is applied (i.e. what state functions?) or what Congress is supposed to do to comply w/ it (CB 934)

· Stealth constitutionalism: court is basically saying that a statute is unconst. b/c it disrupts federalism, but is doing so in such a way as to not attract attention (CB 939)

· [BAIT AND SWITCH? P. 939]
· EXAMPLE 1: Gregory (CB 923): MO const. set mandatory retirement ages for state judges → judges sued as a violation of fed. Age Discrimination Act → QUESTION: state gov’ts are “employers” under ADA; are state judges considered “employees”?
· Majority (O’Connor): Absent clear, if not explicit, statement to contrary, court will not presume that Congress intended to preempt traditional state powers
· Regulating the qualification of a state’s most important officers is a fundamental element of state sovereignty → if the fed. ADA does preempt MO’s ability to set age caps on judges, this would raise serious const. questions of Congress’s power under Commerce Clause

· APPLIED: no clear statement that ADA covers judges → THEREFORE court will read the statute as excluding judges, thus avoiding const. questions on federalism

· ADA does make explicit exceptions, incl. for “appointees on policymaking level” → if an employee plainly does not fall within one of the exceptions, it is covered by ADA

· It is at least ambiguous whether judges fall under “policymaking” exception → absent a clear (if not explicit) statement that judges are included, it is enough that it is at least ambiguous whether they are excluded

· Dissent (White): plain statement rule in previous federalism questions only applied to questions of whether Congress intended a particular statute to extend to states at all → majority gives no good reason why they should extend the rule to include questions merely of whether a fed. statute applies to an element of states
· Clear that Congress intended to apply ADA to states

· Further States are generally supposed to find protection from federal encroachment in the political, not judicial arena → THEREFORE, court shouldn’t bend over backwards to protect them (cites Garcia)

· NOTE: O’Connor also cites Garcia but comes to opposite conclusion: since states are generally left to find protection in political arena, court must be certain that Congress intended this result
· Doubts whether this would raise const. concerns: since states are left to find protection in the political arena, all that matters is that the nat’l political process did not operate in a defective, unconst. manner → APPLIED: no suggestion that it did here; therefore, no const. concerns

· BUT dissent would also find that judges are not covered by ADA: plain language of statute (the “policymaking” exception) excludes judges from ADA

· EXAMPLE 2: BFP (CB 936): a bank foreclosed on debtor’s mortgage pursuant to state law and sold it for below market value → debtor sued claiming that, under fed. law, the foreclosure/sale should be set aside b/c the $ received did not represent the homes “reasonably equivalent value”

· Majority (Scalia): interprets fed. statute to avoid conflict w/ state law

· Adopting dissent’s interpretation would displace a traditional area of state regulation (i.e. transfer of titles) → absent clear statement to the contrary, court will not go down that route

· Text: in context of foreclosure sale, “reasonably equivalent value” does not mean FMV, but whatever price was paid at auction

· Dissent (Souter)

· Criticizes Scalia for relying on Gregory’s clear statement rule: Gregory, which dealt with direct fed. regulation of state employment, limited itself to application in areas of fed. intrusion into matters “essential to state independence” → here, the issue was only fed. preemption of state regulatory power over private sector: there is a difference btw regulating a state directly and regulating the state’s regulatory powers 

· Plain meaning of fed. statute actually requires court to determine whether the auction price was “reasonable”

Canons of Statutory Interpretation: Theory
· Legal realists: criticize the use of the canons as mere window-dressing → for every canon there is an opposite one, and they do nothing but add false veneer of rationality to the indeterminate legal “reasoning” that courts really partake in → moreover, the use of canons can be oppressive by helping the court to legitimize its false assertions that its legal “reasoning” is the only correct way (Llewellyn, CB 941, 945)

· Legal process: defends canons as limited but useful tools:

· Realists misunderstand the function of canons and statutory interpretation itself: meaning of statutory terms depends on context, and contexts vary → therefore, it is necessary to have various canons which do not say what meaning statutory terms must be given, but rather answer whether a particular meaning is linguistically permissible, if the context warrants it (Hart & Sacks, CB 946)

· Canons are modestly useful by serving as presumptions of legislative intent: canons map on to how legislatures often tend use language or behave; therefore, canons can guide courts towards legislative intent (Dickerson, CB 946)

· Law & Economics debate:
· Anti-canons:
· Canons do not reflect legislative realties: canons assume leg. omniscience when they were writing statutes, which is the exact opposite of reality (Posner, CB 946)

· Canons do not add to predictability b/c so many of them contradict one another and courts use them willy-nilly (CB 947)

· Pro-canons:
· Congress likes it when courts employ canons b/c they are a cheap way of smoothing over statutory potholes, integrating statutes with larger legal terrain, and pinpointing sensitive issues that may arise in implementation of statute and then send them back to Congress for review (Elhauge, CB 946)

· Even if canons don’t reflect leg. realities ex ante, canons applied ex post may make the leg. process work better (CB 947)

· Canons form an interpretive regime that gives some predictability to statutory interpretation (CB 947)

· Ex ante, canons provide default rules which Congress can defer to or replace (CB 947)

· Avoidance, federalism, and SoP canons encourage Congress (as opposed to less-democratic courts) to deliberate and take the initiative on const. issues (CB 947)

· Pragmatic defenses: If statutes are to be interpreted in a contextual manner, canons at least provide a checklist of things to think about (CB 947)
· Normative visions of canons: 
· Substantive canons can be a way to inject public values (e.g. federalism, const. norms) into statutory interpretation (CB 948)
· Counter-argument: politicized courts have different norms and thus pick-and-choose different canons to enforce those norms

· Canons promote legal stability by assuming that close questions of statutory interpretation should be resolved in favor of continuity and against change (CB 949)

· Counter-argument: how do you define the status quo → many of the substantive canons would protect longstanding general assumptions in the legal community, BUT those same canons may easily undo specific legislative assumptions surrounding a particular statute (CB 949) → e.g. Catholic Bishop: majority used avoidance canon to dynamically interpret the statute (CB 950)

Legislative History

Committee Hearings/Floor Debates → Sponsor/Floor Manager Statements → Committee Reports

· Who likes it?  Breyer (CB 990) Who doesn’t like it?  Textualists: Scalia and Easterbrook
· Textualism and leg. hx.: textualists (Scalia, Easterbrook) generally denounce the use of leg. hx. as an illegitimate proxy for leg. intent, as well as inconsistent w/ the const. scheme of leg. process (i.e. committee reports are never signed into law) → BUT they might still use leg. hx. as evidence of how statutory language was being used by Congress (CB 989)
· Justification:
· If you say that the only way Congress can speak is through statutes (i.e. disregard leg. hx.), this will pose a lot of burdens on Congress → very hard to get through all the veto-gates, form coalitions, negotiate, etc. [Pildes]
· Textualist judges who ignore leg. hx. end up putting too much emphasis on substantive canons (e.g. federalism, etc.) as default proxy for leg. intent → problem is that these canons often merely reflect the norms of certain judges (CB 1020) 

· Criticisms:
· Inconsistent w/ const. scheme of leg. process: the only way Congress can speak w/ authority of law is through the prescribed methods, i.e. bicameralism and presentment → using leg. hx. is a way to circumvent this process (Scalia, CB 989)

· When there is so much leg. hx., courts can pick-and-choose snippets that support where they want to go (Sinclair)

· Counter-argument: may not be backed up by statistical evidence: in relation to labor laws, when using leg. hx., “liberal” justices ended up w/ more “moderate,” sometimes even more “conservative,” opinions than when they relied on text alone (CB 997)

· Counter-counter argument: since Scalia has been on the court, the moderating effect of leg. hx. on liberal justices has waned, perhaps b/c they feel the need to fight back against Scalia’s conservatism (CB 998)

· Things to look for:

· Circumstances surrounding introduction/consideration of legislation

· Leo Sheep (CB 973): gov’t was eager for a transcontinental railroad to be built, so it granted land in checkerboard fashion as a back-door subsidy to private railroad barons → since Congress wanted to induce the barons as much as possible, it intended its list of reservations to be exhaustive, thus excluding an implicit easement (expression unis) → court read the land grant statute as a K

· Committee reports

· Pros: (CB 982)
· As a collective statement of legislators most involved w/ the legislation, may be best indication of what exactly the statute does
· Reports are easily accessible

· Cons: (CB 982)
· Not all legislation or particular provisions of a statute have a committee report, b/c added as part of floor debate

· Committee report may be as vague as the statute, or even misleading, as it is a compressed version of statute and thus may leave out important aspects

· Might not actually represent legislative intent: staffers and lobbyists may have greater influence of what goes into committee report than legislators → staffers may even insert language into leg. hx. w/o legislator’s knowledge
· Counter-argument: staffers may also insert language into statutes w/o legislator’s knowledge, so it’s not like the statute itself is so reliable (CB 996)

· Loser’s hx.: legislators/staffers who couldn’t get their proposal into a statute might insert it into report in hopes that it will influence later interpretation/implementation of statute (Scalia; Sinclair)
· Crutch: instead of going through the proper deliberative process, legislators might say, “Hey, instead of voting, let’s just stick this in the leg. hx.” (Sinclair)
· Undermines reliance on law, b/c people would have to look at the leg. hx. to really understand what the law is (Sinclair)

· EXAMPLE 1: Blanchard (CB 983): civil rights Π was awarded att’y fees greater than the fee agreement he had w/ his att’y → should the awarded fees have been limited to the fee agreement pursuant to civil rights statute saying “court, in its discretion, may allow a reasonable atty’s fee”?

· Majority (White): “reasonable” provision does not cap atty’s fee award at fee agreement
· Leg. hx.: Senate report on statute approvingly referred to previous lower court decisions that said that a fee agreement was a single, but not determinative, factor in determining amount atty’s fees to award

· Intent: Congress wanted to encourage atty’s to bring fed. civil rights claims → if atty’s fees awards are capped by fee agreements, it would provide disincentive for att’y to pursue such claims

· Concurrence (Scalia) agrees w/ court in everything but leg. hx.

· Ridiculous to think that citation of lower court opinions in one report by one committee of one house of Congress should reflect leg. intent
· Very unlikely that legislators read the report, much less read and considered the cases

· More likely that a staffer and/or lobbyist inserted the references in hopes of influencing judicial interp.
· Points out that Senate and House reports are not entirely consistent on this point

· EXAMPLE 2: Sinclair (CB 991) Sinclairs filed for bankruptcy under Chapter 11; subsequently, Congress added Chapter 12, and Sinclairs petitioned to convert to Chapter 12 → QUESTION: while statute enacting Chapter 12 explicitly says “amendments shall not apply to Chapter 11 cases commenced before this effective date,” Sinclairs point to Conference Committee report which says that the provision was simply supposed to prevent conversion from being “routine,” and that court should decide whether conversion should be allowed b/c it would be “equitable” (even in pending cases, like Sinclairs)
· Easterbrook: statutes trump leg. hx. → no conversion allowed
· Statutes are law, not evidence of law: under our const. scheme, we’re concerned w/ what the statute means, not what the legislature intended → bicameralism/presentment are the procedures through which intent becomes law, and all we should care about is what that law means

· BUT meaning does depend on context: language is a social convention: people differ on what a “plain” meaning is, and perhaps a statute used a term not for its “plain” meaning, but a special purpose → NOTE: Easterbrook is concerned about the contemporaneous context; not dynamic interpretation 
· Leg. hx. may be referred to determine the context of the words and thus illuminate their meaning
· BUT leg. hx. should not be dispositive; it should only be referred to in order to SOLVE doubts about meaning, not to CREATE doubts
· APPLIED: here there is no doubt as to the meaning of the statute; therefore, the contrary committee report is irrelevant 

· Statements by bill sponsors/floor manager

· Pros:
· Sponsors/floor managers are most knowledgeable legislators about proposed bill and its purposes/effects/meaning

· Likely that other legislators relied on what sponsors said when voting on the bill

· Cons:
· Legislators can manipulate this rule by engaging in “friendly colloquy” in floor debates (CB 1000)

· The drafter of a statute may be confused about what he INTENDED to say and what was ACTUALLY said (Kosak dissent)

· Should we rely on statements by nonlegislative drafters?  Nonlegislative drafters who are public servants, or who are private, interested parties?  (CB 1018-19)
· EXAMPLE 1:  Weber: both majority and dissent cited statements by important Senators in the formation of Civil Rights Act

· EXAMPLE 2: Kosak (CB 1014): Customs seized Kosak’s art claiming it was smuggled, but later returned it → Kosak claimed the art had been damaged and sued under Tort Claims Act → QUESTION: statute’s waiver of sovereign immunity (i.e. gov’t gives up its immunity from suit) has some exceptions, incl. claims “arising in respect of detention of goods by customs”: Kosak claims this means exemption for damages resulting from detention itself (i.e. loss of value of goods over time of detention), while gov’t claims it means all injuries to goods caused during detention (e.g. if customs broke the art)
· [NOTE: Pildes says this opinion was written before a lot of intense criticism/scrutiny of the use of leg. hx.]
· Majority (Marshall): exception covers all injuries during detention

· Fairest interpretation of “arising in respect of” encompasses all injuries sustained during detention

· Leg. hx.: though meager, leg. hx. backs up this meaning:

· Report to Congress by a DOJ officer who most likely was the person who actually wrote this provision supports this interpretation
· NOTE: while Marshall acknowledges that the report was never entered into public record and should not be given great weight, it’s at least likely that the report was brought to Congress’s attention, and in absence of any other direct evidence of how Congress understood the exemption, court shouldn’t just ignore this

· Various committee reports on the bills that were to become Tort Claims Act casually use the phrase “arising out of,” undermining Kosak’s claim that the statutory phrase “arising in respect of” was supposed to limit the exception

· Dissent (Stevens): exception should only cover claims re: loss of value over time of detention

· Text: that seems to be the most sensible interpretation of words “arising in respect of” → FURTHER, in other exemption provisions in the statute Congress used “arising out of,” not “arising in respect of,” suggesting it had a different intention here (whole act rule; presumption of variation)

· Leg. hx.: the DOJ report isn’t mentioned anywhere in the leg. hx., and moreover it was the report of a “lobbyist” → even though he may have been a very public-spirited “lobbyist,” his intent should not be attributed to Congress absent positive evidence

· Statements of the drafter of a statute may be the worst place to look for what was meant, b/c the drafter may easily be confused w/ what he INTENDED to say and what was ACTUALLY said
· Statements in committee hearings/floor debates:

· Conventional wisdom was that such evidence was of little value except for confirmatory purposes → HOWEVER this may be changing (CB 1020)

· EXAMPLE 1: Rapanos (CB 1024: Army Corps. argued that their statutory authority to regulate back-fillings of “navigable waters,” defined as “waters of the U.S.,” included wetlands adjacent to non-navigable drains which served as tributaries to traditionally-defined “navigable” waters
· Majority (Scalia): statutory authority did not include these wetlands

· Text: “navigable waters” is broadly defined in statute, BUT there must be some limit → dictionaries suggest excluding these wetlands
· Clear statement rule: regulating natural resources is traditionally state authority → absent clear statement to the contrary, court won’t assume Congress intended to intrude

· APPLIED: “waters of the U.S.” is not sufficiently clear to suggest Congress intended to intrude

· Avoidance canon: Army Corps.’ definition might violate Commerce Clause

· LEG. HX.: after Army Corps. promulgated these regs, there was controversy and bills were introduced in Congress limiting the Army Corps.’ jurisdiction → these bills were rejected

· Congress’s rejection of limiting proposals is not sufficiently “overwhelming” evidence of acquiescence of Congress to Army Corps’ definition, which runs counter to plain meaning of statute 
· Court doesn’t know why Congress rejected the proposals

· The rejected proposals would have gone much farther in narrowing Army. Corps’ jurisdiction than court is doing now → therefore, not inconsistent 
· Dissent (Stevens): Congress’s rejection of the proposals to limit Army Corps.’ jurisdiction meant that Congress had acquiesced to Army Corps.’ definition 
· EXAMPLE 2: MT Wilderness (I) (CB 1027): Δ wanted an easement to build a road in nat’l forest land in MT: relies on provision of Alaska Lands Act which says that Sec. Ag. shall provide access to non-federally owned land within “Nat’l Forest System” → Δ argued that this provision applied nationwide (as opposed to rest of Act, which applied only in Alaska), and therefore he was entitled to easement → court denies easement: says provision only applies in Alaska
· Text: everything about the Act is limited to Alaska → why would this one small provision have such sweeping effect as to apply to all of US? → since textual analysis points strongly in favor against Δ, that’s what court will go w/ absent clear contrary legislative intent

· Leg. hx.: murky at best, so doesn’t help Δ → go w/ text
· Dog that did not bark: Senate had many oppty’s to discuss whether the provision applied nationwide, but it didn’t → really hard to say that Senate intended such a sweeping result w/o even talking about it
· Senate sponsor of bill said that it DID apply nationwide → BUT he said this on the floor after the bill was passed, so not probative of Congress’s intent

· Letters btw House chairmen and DOJ suggested they did believe it applied nationwide → BUT these were off-the-record and so carry little weight
· Various House members had conflicting views, so not very helpful for Δ

· EXAMPLE 3: MT Wilderness (II) (CB 1036): reconsideration of MT Wilderness (I) in light of new evidence: Colorado Wilderness Act (passed subsequent to Alaska Lands Act) defined “Nat’l Forest System” as applicable nationwide → court says that, although presumption is still that Alaska Act applies only to Alaska, leg. hx. from CO Act tips balance in favor of nationwide application
· Subsequent conference reports should be given some weight, esp. when it is clear that the conferees carefully considered issue in question
· Conferees removed a provision pertaining to private access in CO land → said it was unnecessary b/c a similar provision was already in Alaska Act, implying that they thought the Alaska Act provision already applied nationwide 
· Conferees included members knowledgeable w/ Alaska Act, esp. Udall: Udall was key player in Alaska Act, when he argued that it applied only in Alaska; NOW, however, he’s switched sides and is saying Alaska Act applies nationwide → the Udall switch and the conference report tip the balance 
Administrative Agencies and Processes
Introduction

· Passing a statute might be the first step in the legislative process → interpretation of the law continues throughout the implementation process, and interpretation can be just as influential to the lawmaking process as the actual drafting/passing of legislation
· Three general implementation choices available to Congress (CB 1117):

· Authorize public enforces to prosecute violators of statute (e.g. criminal laws)

· Authorize victims to sue for damages/injunctive relief (e.g. torts)

· Delegate development of standards/adjudication of violations to an agency or private group → ADMINISTRATIVE STATE

· Why would Congress want to delegate power?  If Congress takes it upon itself to enact very specific laws rather than delegate, it faces costs (CB 1139):

· Information costs: gathering and analyzing necessary data

· Procedural costs: must jump through procedural hoops, e.g. bicameralism and presentment

· Bargaining costs: they need to negotiate to get majority support

· [Also, remember the public choice taxonomy of legislation: legislators will often punt to agencies when they don’t want to incur the wrath of the public or, more specifically, organized interest groups]

· When Congress delegates what can often be substantial lawmaking power, it still wants to exert some control and prevent bureaucratic drift → options include (CB 1118, 1139)
· Legislative oversight (raises const. problems)

· Legislative veto (raises const. problems)

· Control over agency personnel (raises const. problems)

· Judicial review (indirect and often inefficacious)

· Appropriations power (indirect and often inefficacious)

· Original structuring of the agency  (indirect and often inefficacious) 

· Where do agencies come from?  Nothing in const. creates the basic gov’t institutions (e.g. Dept of State, etc.) → created by Congress

· Agencies as a “const. fact” → don’t exactly exist within const., but it’s as if Congress has amended the const. 

· Typical powers of an agency:

· Rulemaking (e.g. NHTSA [CB 11226]; sentencing commission)
· Adjudication 

· Statutory interpretation by agencies → usually more dynamic than courts (CB 1118):

· Emphasize statutory purpose over plain meaning

· Emphasize current legislative/prez. preferences over original meaning

· Emphasize flexible adaptation over following precedent 

· Rltshp to prez w/ independent agencies v. executive depts

· Difference is really a matter of degree: prez. has more control over executive depts, but still has some formal/informal control/influence over independent agencies; likewise, prez. does not have complete over exec. depts: it is still a large bureaucracy that can have a mind of its own, and the vast majority of civil servants are largely free from prez. appointment/removal powers
Delegation

· “Sub”-delegation: the legislative power was delegated to Congress by the people → Congress cannot circumvent the people’s choice by delegating its powers to another body (John Locke [SM 68])

· Two strands of delegation doctrine (SM 68)

· Legality: concerned w/ whether Congress has created enough structure to make it possible to assess/control the legality of the delegate’s conduct

· Political accountability: Locke’s concerns; extent to which Congress has created other legislators (i.e. administrative agencies) which are not politically accountable to the people
· Contingent facts: in some early cases, court justified delegation to prez. by saying the delegation was only the power to ascertain certain facts which would then trigger a statutory scheme (Brig Aurora and Field [SM 82]) → court justified it in this way b/c they were afraid that it looked like Congress was delegating legislative power to prez.

· Why would Congress delegate to prez?

· Efficiency: prez. is in best position to monitor situations

· Int’l relations: both cases dealt w/ important int’l political/economic issues, and prez. is usually seen as the authority in American foreign relations

· More modern forms of regulation:

· Detail filling (Grimaud [SM 83]): court can’t say Sec. Ag. is determining a contingent fact → they justify delegation by saying that he is merely “filling in the details” of statutory scheme set up by Congress

· Is that all Sec. Ag. is really doing?  → actually seems like he’s doing much more [Doesn’t seem like Pildes really buys detail filling]
· “Intelligible principle” (Hampton [SM 83]): Congress is charged w/ regulating interstate commerce rates, but there is such a myriad of rates that if Congress were required to fix each one on its own, it would never get anything done → therefore, it’s OK for Congress to delegate this power so long as it lays down an “intelligible principle”

· “Intelligible principle” seems to be go beyond “contingency fact” or “filling in the details” → why did the court go farther here?  [Class suggestion:] about fluidity of area: laying down rules about forests (Grimaud) is more static than dealing w/ trade issues; THEREFORE, court had to loosen up if it was going to allow this delegation 

· Only two cases of court invalidating statutes based on delegation doctrine:

· Both of these cases were at the beginning of the New Deal → court was resistant to FDR’s massive regulatory structures
· Panama Refining (SM 84): delegates to prez. authority to shut down interstate market for oil that was produced/withdrawn in excess of state law

· Majority (Hughes): unconst. b/c Congress set down no policy/standard/rule to govern prez.’s discretion

· Dissent (Cardozo): prez. was limited to one act (suspension of oil interstate commerce) → further, it was clear from statute that Congress’s purpose was to stabilize oil prices, and this was enough guidance for the prez.

· Schechter Poultry (SM 86): authorized prez. to approve “codes of fair competition” written by trade associations

· Majority (Hughes): unconst. b/c it doesn’t include any administrative procedures that would help assure that prez. (i.e. executive agency) was acting within its statutory authority
· Concurrence (Cardozo): “delegation running riot”: statute is not delegating power to create codes eliminating unfair methods of competition (such a delegation would be const. b/c it is limited and directs prez. w/ certain policy), but instead delegates powers to create codes simply meant to do whatever is most desirable for the industry → there are no real constraints, and this would allow the prez. basically to do whatever he wanted

· ALSO: what seems to be of concern to the court is that it is not the prez., but a industry trade associations, which are really making these codes, and doing so basically in secret

· After Panama and Schechter, court backed off from delegation doctrine when the public began to criticize the court as standing in the way of New Deal
· Why has court backed off of delegation doctrine?

· Rick Stewart (SM 97): 

· Not so much that there aren’t still const. concerns w/ delegation

· Politics: in the end, deciding whether Congress has been specific enough (or as specific as possible) in its delegation or is basically abdicating its responsibilities is a subjective determination → moreover, such determinations could have strong impact by crippling the administrative state and putting it under constant threat of invalidation

· THEREFORE court backs off and leaves this in a political realm, unless cases of gross legislative irresponsibility 

· NOTE: Pildes thinks this is the best explanation for why court has backed off
· EXAMPLE 1: Mistretta (SM 52): Sentencing Commission case: independent commission in judicial branch to establish mandatory sentencing guidelines → Mistretta challenged his sentence under the guidelines as unconst. b/c Commission violated doctrines of: (1) SoP and (2) nondelegation

· Majority (Blackmun)

· Nondelegation doctrine [Pildes says most important]:

· Congress cannot delegate its legislative power to another branch → BUT Congress not precluded from obtaining assistance from other branches: esp. in times of complex problems, Congress could not do its job w/o an ability to delegate

· Delegation: must lay down an intelligible principle to which the delegated agency is directed to conform

· APPLIED: Congress laid down goals, purposes, specific tool (guidelines), certain max/min sentences, and factors to consider → although Commission obviously has broad discretion, Congress laid down a sufficiently intelligible principle

· SoP [Pildes says less important]:

· SoP is meant to prevent one branch from completely controlling the other: this is met not by preventing them from working w/ one another, but by creating checks-and-balances

· Location of independent rulemaking commission in judicial branch: not unconst. unless Congress vested in Commission powers that are: (1) more appropriately performed by other branches; or (2) undermine integrity of judiciary

· APPLIED: Congress did not combine leg. and judicial power within judicial branch (Commission does not exercise judicial power nor is accountable to judiciary); has not increased judiciary’s authority (before, judiciary decided the very same questions the Commission does); and did not create degree of political authority inappropriate for a nonpolitical branch (guidelines do not regulate primary conduct of the public)
· Dissent (Scalia)

· Since we’ve backed off somewhat from enforcing nondelegation doctrine, it’s all the more important that we police structural SOP

· One basic principle of nondelegation doctrine: basic policy decisions governing society are to be made by Congress

· BUT no statute can be entirely precise, and therefore every statute necessarily results in a degree of delegation to branch charged w/ implementing statute → THEREFORE nondelegation doctrine is about Congress using statutory commands to limit/broaden that discretion, and then questioning whether those commands are fixed according to common sense and inherent necessities of governmental coordination
· Since we’ve back off from enforcing nondelegation doctrine, it’s now more important that we police structural SoP as a way of deterring excessive delegations

· APPLIED: what makes the Commission so unique/troublesome is that it was not a delegation regulating discretion ancillary to judicial function, but rather a pure delegation of legislative power → in effect, Congress created a “junior varsity Congress” within the judicial branch

· EXAMPLE 2:  Industrial Union Dep’t (Benzene Case) (SM 69): statute delegated to OSHA power to promulgate occupational health/safety “standards” (standards = reasonably necc./approp. to promote safe/healthful places of employment), which, when dealing w/ “toxic materials,” must “most adequately assures, to extent feasible, that no employee will suffer material impairment of health/functional capacity” → OSHA adopts view that, when it’s dealing w/ carcinogens, it will presume that no safe level of exposure exists absent clear proof establish such a level, and will accordingly set exposure limit at lowest level feasible → applied this to benzene, and set level at lowest level possible w/o destroying the industry
· Majority (Stevens): benzene standard was illegal b/c statute did not delegate to OSHA power to promulgate any regulations that would make a workplace “risk-free” → rather, b/c statute says OSHA must promulgate “reasonably necc./approp.” standards, that means OSHA must first make threshold determination that benzene presents a significant risk to workers (and it doesn’t → this would be a very expensive standard w/ no proven health benefits and affecting only a small # of workers)

· Clear statement rule: if OSHA had power to issue strict regs. designed to make workplaces “risk-free” rather than simply address “significant risks,” OSHA would have sweeping power over the industry → absent a clear statement from Congress, unreasonable to assume that Congress wanted to allow this
· Avoidance doctrine: again, b/c OSHA’s interpretation would give it such broad power over industry, such a sweeping delegation of leg. power would raise const. questions → therefore, court won’t read the statue in such a way SHADOW OF THE DELEGATION DOCTRINE
· Concurrence (Rehnquist): would not resort to avoidance and would outright say that the statute violates delegation doctrine
· Delegation doctrine: delegations of leg. authority must be judged according to common sense and inherent necessities of governmental coordination
· APPLIED: problem is that statute tells OSHA to set safety standards “to extent feasible” w/o providing any guidance as to what “feasible” means → b/c the statute mandates balancing w/o any direction as to what the balance should be, it is an invalid uncanalized delegation of leg. power
· NOTE: Rehnquist consults leg. hx. and finds that no one really knew what “feasible” meant → Rehnquist also looked to other sources to see if there was a reason why such a broad delegation was valid, incl. whether it would be unreasonable/impracticable to compel Congress to prescribe detailed rules on the subject, and found that it would not

· Functions of delegation doctrine:

· Ensures to extent consistent w/ orderly gov’t administration that important choices of social policy are made by Congress (branch most responsive to political will)

· Ensure to extent Congress finds it necessary to delegate authority that Congress provides delegate w/ “intelligible [guiding] principle”

· Ensure that courts charged w/ reviewing exercise of delegated leg. discretion can test that exercise against ascertainable standards

· Dissent (Marshall): disagrees that this would violate delegation doctrine

· Delegation doctrine requires some “minimal definiteness” by Congress → “feasible” has a plain meaning that gives OSHA sufficient guidance
· EXAMPLE 3:  Brig Aurora (SM 82): statute said that previously expired statutes would come back into effect if either UK or France ceases violating neutral commerce, which fact the prez. shall declare by proclamation → improper delegation to prez?

· Court: in almost cursory fashion, said there was no reason why Congress could not exercise its discretion in reviving statutes in manner it sees fit

· EXAMPLE 4:  Field v. Clark (SM 82): set up retaliatory tariff schedule that would go into effect for whatever time prez. “shall deem just” when other countries imposed duties on American products that prez. deems “unequal and unreasonable” → improper delegation to prez?

· Court: did not delegate leg. power to prez → Congress set up the scheme and said it would take effect upon a named contingency, and simply delegated prez. responsibility to execute that scheme by determining when that named contingency had occurred 

· EXAMPLE 5: Grimaud (SM 83): delegates to Sec. Ag. power to decide rules for protecting forests, and sets down sanctions for violations of such rules

· Court: Sec. Ag. was not legislating but “filling up the details” → Congress, not the Sec. Ag., made violations of the rules a crime and decided on the penalty; Sec. A.g. was simply performing administrative function
· EXAMPLE 4: FDA Tobacco (CB 820)

· Shadow of the delegation doctrine: this is such a controversial issue, so won’t read statute as indirectly delegating to agency 
· EXAMPLE 5: Gonzales (CB 1228)

· AG argued that there was an implicit delegation to speak w/ force of law on what the substantive law is (i.e. whether issuing prescriptions for assisted suicide is contrary to public interest) → Congress doesn’t hid elephants in mouseholes: this was such a controversial issue, it wouldn’t make sense that Congress would delegate to AG such grand power in a backdoor fashion (if Congress really wanted to, it could, but they’d have to be much more clear)
Constitutional Position of Agencies

· Two issues of constitutional structure of administrative state:
· Aggrandizement: what limits exist on the extent to which Necessary and Proper Clause permits congress to provide for its own participation in functions constitutionally assigned to prez. or courts?

· Encroachment: structural judgments that arguably threaten prez./court’s constitutionally assigned responsibilities w/o a misappropriation of power to Congress

· Appointments/Removals:  Art. II, Sec. 2: prez. “shall have power, by and w/ advice and consent of Senate, to appoint Officers of the United States, whose appointments are not herein otherwise provided for, and which shall be established by law; BUT Congress may by law vest the appointment of such inferior Officers, as they think proper, in the prez. alone, in the courts of law, or in the heads of departments” 
· Appointments:
· Buckley (SM 157): Congress created FEC (powers: investigation, rulemaking, enforcement), and gave itself the power to appoint some of the commissioners → court said this was unconst. aggrandizement of direct leg. appointment power
· FEC performed non-legislative duties (“significant gov’tal duty exercised pursuant to a public law”), i.e. rulemaking and enforcement → THEREFORE, since FEC was at least partly non-legislative, appointment of its commissioners was subject to prez. Art. II authority 

· Court is not entirely clear on whether FEC is completely within “executive branch,” or just “has some connection w/ that branch” → all that mattered was that the FEC was performing non-legislative duties, thus placing it beyond Congressional appointment control
· If FEC only performed investigations, which are quasi-legislative (like how Congress delegates investigatory duties to its committees), then this would have been const.

· Removals:
· Myers (SM 141): statute prohibited removal of Postmaster w/o Senate approval → court said unconst., but not very clear why: said that Postmaster was in executive branch, and therefore SoP prevented a blending of the branches

· Expansive reading: unitary executive → all officials of gov’t exercising exec. powers have to ultimately be under control of prez. for effectiveness/efficiency purposes

· Olson basically rejects this reading and adopts a narrow version of unitary executive
· Narrow reading: problem was simply that Congress was aggrandizing itself by inserting itself into the removal process

· Humphrey’s Executor (SM 141): statute limited prez. discretion in removal of FTC commissioners (“for cause”), but didn’t actually give Congress any control over the removal process → court said const. b/c Congress was not aggrandizing and it has power to create agency w/ commissioners over whom prez. does not have plenary power of removal

· Underlying rationale: Congress wanted to give FTC more independence from prez. by somewhat insulating commissioners from prez. removal power

· Counter-argument: this is undemocratic

· Bowsher (1986) (SM 146): statute vested in Comptroller General power to make mandatory budget-cutting “recommendations” to prez.: CG was appointed by prez. for a fixed-term, BUT only removable by Congress → QUESTION: is CG a “legislative” or “executive” officer, and does he perform “executive” or “legislative” functions?
· Majority (Burger): CG is a legislative officer: while he is appointed by prez., he is removable only by Congress, and therefore under its control

· Executive functions: CG performs executive functions by interpreting statute and exercising judgment over application of statute to the facts, and then renders a decision on what budget cuts are to be made 

· Since CG is empowered w/ executive functions, Congress cannot play a formal role in his removal process, i.e. make him a legislative officer (distinguished from Humphrey’s Executor, where Congress did not itself play a formal role in removal) → in effect, Congress has retained the power to execute its own laws
· Concurrence (Stevens): agrees CG is a legislative officer, despite limited obligations to prez. → BUT since CG is an agent of Congress, his FUNCTIONS must be characterized as legislative
· BUT problem is that CG makes policies, and since he is a leg. officer, this circumvents bicameralism/presentment 

· Dissent (White): court (and Humphrey’s) does NOT say that every officer performing “executive” functions has to be removable at will by prez. → BUT majority is too strict: real test in determining whether a limitation on prez.’s power to remove an officer performing exec. functions is a violation of SoP is a balancing test: (1) does it disrupt prez.’s ability to accomplish constitutionally assigned functions; and (2) if so, is this disruption outweighed by overriding need to promote objectives within constitutional authority of Congress?
· APPLIED: this will not greatly disrupt prez.’s constitutional duties: Congress has carefully circumscribed what CG can do so that all he does is make sure Congress’s general budget priorities are kept intact through budget-cutting process → since CG is basically protecting Congress’s budget choices, it’s reasonable to insulate him somewhat from prez.

· EXAMPLE: Morrison v. Olson (1988)(SM 171): Congress created independent counsel appointed by a court (but only if AG asks them to) and removable by AG, but only “for cause”
· Is the IC a “principal” (appointed by prez) or “inferior” (Congress can decide who appoints her) officer of US? → court doesn’t say exactly where the line is, but that the IC is clearly an “inferior” officer → THEREFORE not necessary that the IC be appointed by prez.
· Court largely looks at the importance of tasks IC performs: IC performs only limited duties and is limited in jurisdiction; also, subject to removal by a higher executive branch official (AG) 
· Does Appointments Clause permit inter-branch appointments? → Appointments Clause does not forbid inter-branch appointments, so it’s fine [Pildes says this question is less important]
· Court says there MIGHT be a problem if the appointment power is incongruous w/ court’s normal functions (but not the case: courts can appoint, e.g., private attys) OR if court had supervision/control over the IC (but not the case: no supervisory powers granted to court, and only AG can remove)

· Does Congress’s “for cause” limitation on AG’s removal power violate SoP? → court says question isn’t whether the IC is “purely executive,” but rather whether removal restrictions impede on prez.’s ability to perform his const. duties → these restrictions do not so impede on this ability
· Court is basically saying that prez. should have exclusive control over officers performing functions at core of prez. const. powers

· Dissent (Scalia): 

· “Inferior” v. “Principal”: the IC is a principal officer: any officer who is not a subordinate cannot be classified as “inferior”
· Unitary executive: prez. must have exclusive control over officers performing executive functions 
· Court is crazy if it doesn’t understand that this statute creates an unaccountable prosecutor whose sole task is to investigate one official → surely Congress will use this as a political attack dog 
Congressional Control Over Agencies

· Legislative oversight (CB 1142)
· Two monitoring strategies:

· Police patrol: Congress regularly monitors agencies → costly

· Fire alarm strategy: only monitor when an alarm is raised by interest parties upset by an agency → externalize costs; perhaps only engage in police patrol in areas where there are no interest groups to raise alarms
· Cons:

· Oversight bodies (i.e. congressional committees) may become captured by special interests → seems especially risky given that small committees have so much power

· Legislators won’t engage in oversight unless it’s a particularly sexy issue: time spent on oversight is time away from fundraising, constituent work, projects of special concern to constituents 

· Partisan politics can overtake oversight process

· Can distract agencies from doing their real work on behalf of public, or, if oversight body is capture by special interests, might also push agencies away from public-regarding and towards special interests 

· Congress might abuse its oversight powers to reach an end other than just preparing for legislation or monitoring agencies (e.g. red scare)

· Faces lots of obstacles in getting cooperation, esp. from executive branch

· Budgetary/Appropriations power (CB 1146)

· Appropriations process is separate from authorization: therefore, even after Congress has created an agency, it still can decide whether or not to fund it

· Cons: Coordination: oversight committees and appropriations committees are separate → unless they coordinate and have same political preferences, there may be ineffective oversight

· Legislative veto (CB 1148)

· Legislative veto: statutory mechanism that renders the implementation of agency decisions subject to some further form of leg. review/control

· Supposed to be a quick action: therefore, vested in action by both houses (w/o prez.), one house, or even just a committee

· NOTE: Even though Chadha held that leg. vetoes are unconst., Congress routinely uses them and agencies play along
· Unconst.: Chadha (CB 1150): House overturned decisions by INS to suspend a deportation order → court held leg. veto was unconst.

· Majority (Burger): any exercise of leg. power must comport w/ bicameralism/presentment

· Leg. power: defined by content, not form → does the action contain matter which is properly regard to as legislative in character and effect
· APPLIED: House’s action altered legal rights/duties/rltshps of actors outside leg. branch (INS, the deportee) 

· Concurrence (Powell): would decide on narrower grounds and uphold const. of leg. veto → would say that Congress was violating SoP by essentially assuming a judicial function when it made a decision about an individual
· Core concern of SoP is that Congress shouldn’t cherry-pick how to apply laws to individual people

· Dissent (White): leg. vetoes are useful tool to take back some democratic control over agencies and should be const. so long as initial statute was bicameral/presentment → not entirely clear whether they’re unconst., so court shouldn’t upset such a useful tool; also, doesn’t make sense to be unconst. b/c delegations also end up resulting in policymaking while foregoing bicameralism/presentment 

· Chadha’s impact?  → many scholars don’t think Chadha had any real effect

· Congress continues to use leg. vetoes and agencies play along

· Leg. vetoes were never really all that important → Congress has other means, e.g. a joint resolution, to express their displeasure
· Justification of vetoes:
· An efficient tool for Congress to use to control agency drift and inject democratic accountability back into administrative state
· Criticisms of vetoes:
· Poli sci: democracy problems, since it bypasses prez., and often doesn’t even involve all of Congress → especially places lots of power in the hands of a few (committee chairs, etc.), so implementation of statute ends up skewing it towards those legislators’ preferences

· Legal problems: hard to justify under SoP (bicameralism and presentment)

· Might not promote democracy: later Congress may use leg. veto not simply to keep agencies in check, but to completely change policies w/o having to go through regular legislative process

· Distorts leg. process: legislators might pass a statute that would otherwise fail simply b/c they know they can use the leg. veto to block offending provisions

· Power over agency officials
· Advice/consent

· Independent agencies to insulate from prez. control (see previous section) 

Agency Statutory Interpretation
· Two central questions:

· How should an agency interpret a statute?  (Should it act like courts, or are there reasons for agencies to use different interpretative methods?  See table, CB 1185.)

· How should court treat agency interpretation, i.e. how much weight to give?

· Breyer is most deferential: cites expertise of agencies

· BUT Pildes says there’s a tension btw expertise of agencies (pro-deferential) and less political accountability of agencies (anti-deferential)
· Justification: Why should court defer to agencies?

· Agencies have day-to-day expertise in dealing w/ the statute than courts

· Statutory interpretation often involves reconciling conflict public policy choices, and this is best left to agencies → agencies have expertise and are more politically accountable than courts (Chevron [CB 1197])

· Criticism: 
· Deference might destabilize law

· Incompatible w/ APA view of courts exercising independent judgment of what law is (CB 1202)

· Irrational: Chevron largely defers to agencies on questions of law, BUT under APA court conducts independent, in-depth reviews of agency judgments on questions of policy → seems like it should be the other way around (CB 1202)

· Persuasive deference: 

· Agency’s interpretation of statute is entitled to respect depending on the strength of its persuasive power, incl. thoroughness in its consideration, validity of reasoning, consistency w/ earlier/later pronouncements (Skidmore [CB 1194])

· Is this really deference?  Court isn’t blindly accepting agency’s interpretation, BUT the fact that it is an agency does have some bite → the court is doing something more than reading agency’s reasoning and deciding whether or not court agrees

· EXAMPLE: Gilbert (CB 1195): majority and dissent agree on applying Skidmore in evaluating whether EEOC’s interpretation of Equal Pay Act in of its regulations is due deference, but differ over whether the interpretation satisfies Skidmore
· NOTE: Gilbert wasn’t about something EEOC did, but whether a private employer was breaking the law → EEOC’s interpretation came into play b/c it would have supported Δ’s interpretation of the law

· Legal deference: Chevron differs from Skidmore in that it is much more deferential to agencies, and is also more formal and simplified 
· Cheron steps:

· (Step 0): does statute delegate lawmaking authority to agency in general AND  as applied to this issue?
· Did Congress delegate to agency the power to speak w/ force of law on this issue?  (Mead [CB 1213])

· Agencies do all sorts of things (rules, adjudicate, pamphlets) → Chevron only applies to those functions w/ which agency is speaking w/ force of law

· [Scalia disagrees: Chevron applies to everything agency does]
· There are no bright-line rules about speaking w/ force of law → requires analysis of statute, type of action agency is taking, and the procedure by which it takes action

· Notice-and-comment and formal adjudication are usually indicative of authority to speak w/ force of law → FURTHER this particular action would have to have been taken pursuant to such procedures

· APPLIED (Mead): these rulings seem very informal and nothing in statute suggests Congress intended to delegate broad, binding rulemaking power to agency → THEREFORE not entitled to Chevron 
· [Scalia, as a general matter, likes rules]

· Pildes says there is still lots of uncertainty about what triggers Chevron 
· EXAMPLE: Gonzales (CB 1228)

· Step 1: is the statute clear on the issue (if so, no deference), or is it ambiguous (if so, then deference is possible)? 
· EXAMPLE: MCI (CB 1204): dispute is over whether agency acted beyond its statutory authorization to “modify” regulations → Scalia says that the meaning of “modify” is clear, and therefore no deference → agency did go beyond its “modification” powers

· Scalia is saying that this is about legal meaning, not who is more expert at telecommunications (agency or court)

· Reflects Scalia’s overall concern w/ delegation: since we’ve backed off delegation doctrine, we shouldn’t read statues so broadly as to allow agency to take such sweeping action

· Step 2: is agency’s interpretation of the statute “reasonable” (if so, deference)?

· NOTE: interpretation doesn’t have to be the most reasonable interpretation, just so long as it is reasonable

· Idea is that court sets the boundaries of reasonableness, but agency is better suited to decide what policy choice to make within those bounds
· Dynamic interpretation: 

· Chevron recognizes dynamic interpretation in admin. state

· Court defers to agencies largely for the reason b/c they are more politically accountable, which ALSO means that they are more likely to adopt different interpretations according to political changes

· Recognizes that one of a number of reasonable interpretations may be deferred to

· Recognizes that agency interpretations may change over time

· BUT courts also engage in dynamic interpretation, and their interpretation of a statute may change over time (i.e. opinions might change over whether a statute is vague, or what the range of reasonableness is) → this might be in tension w/ the idea of deference in Chevron 
· Skidmore post-Chevron: Skidmore survives Chevron → if agency’s interpretation fails Chevron, Skidmore persuasiveness deference may still apply (Mead [CB 1213]: agency interpretation failed at Step 0 so court moved on to Skidmore, but found that interpretation also failed Skidmore deference)

· Arbitrary and capricious review (APA)
· Even if an agency’s interpretation passes Chevron, it still has to pass the arb. and cap. test.  Chevron is for questions of law; arb. and cap. is for questions of policy.
· When conducting a review of agency’s substantive action, court applies APA’s “arbitrary and capricious standard”

· The review is NOT one of substance (i.e. the court isn’t supposed to have an opinion on whether or not this is good policy), but one of process (i.e. did the agency go through the correct process in coming to its decision)

· BUT note that the line btw process and substance is not always clear

· Power of judicial review: Overton Park (CB 1169): court has power to review agency’s decisions unless Congress clearly intended to restrict judicial review, or the action taken is committed to agency discretion (i.e. statutes are so broadly worded that court has no law to apply)

· Hard look doctrine: courts were very aggressive in judicial review during 1970s

· Justification:  
· Congress will be much more comfortable w/ delegating powers to agencies when it knows that the court will be aggressive in enforcing Congress’s directives

· Judicial review can counteract “capture” of agencies by special interests

· Forces agencies to thoroughly consider their decisions

· Criticisms:
· Can lead to ossification of public policy: knowing that they’re going to have to jump through lots of hoops to please courts, agencies will not be able to act quickly and decisively on important nat’l policies

· Can be abused by special interests to block or slow down agency actions (e.g. auto industry frequently went to the courts to block DOT regulations [CB 1184])

· Agencies are experts, not the courts
· EXAMPLE: State Farm (CB 1176): DOT rescinded its previous rule requiring manufacturers to install either automatic seatbelts or airbags 
· Majority (White): this was an arb. and cap. decision

· An agency’s decision to rescind its rule is still subject to an arb. and cap. standard of review
· Arb. and cap.: agency must articulate an explanation for its action a rational connection btw the relevant facts and the choice made: some general examples of arb. and cap.:

· Agency relied on factors which Congress did not intend it to consider

· Agency entirely failed to consider an important aspect of the problem

· Agency offered an explanation that ran counter to evidence before the agency

· Agency’s explanation is so implausible that it could not be ascribed to a difference in view or product of agency expertise 

· APPLIED: decision was arb. and cap.
· DOT based its decision on the fact that the industry had largely opted for detachable passive seatbelts, contrary to DOT’s original assumptions, and therefore DOT was no longer confident of safety benefits of the standard
· DOT itself acknowledged that airbags would be safe, but rescinded the entire rule w/o even considering an alternative of still keeping airbags requirement

· In evaluating safety benefits of seatbelts, DOT ignored the crucial possibility that safety benefits of passive belts might increase b/c people would have to actively detach them, and they might be too lazy to do so

· The court basically said there were important things DOT did not consider, and that it should at least have looked into them before rescinding the rule.
· Concurrence/Dissent (Rehnquist)

· Agrees that agency screwed up in not explaining why it wasn’t keeping the airbags requirement

· BUT agency gave a good enough explanation for why it decided to rescind the seatbelt requirement → the majority’s directive to consider whether people won’t detach seatbelts comes too close to second-guessing agency’s decision

· After a lot of criticism in 1980s, it seems like the court is moving from a hard-look doctrine to a soft-look doctrine (CB 1172)
· EXAMPLE: Syracuse Peace Council (CB 1172): FCC decided to stop using the “fairness doctrine” that it had been applying to require broadcast media licensees to provide coverage of public interest issues and contrasting viewpoints → one of FCC’s claims was that the “fairness doctrine” actually discouraged broadcasters from airing controversial issues

· BUT the study on which FCC based its decision was based primarily on representations of the broadcaster → under hard-look, the court surely would not have trusted a study based primarily on the views of those who were being regulated
· BUT court still accepted agency’s decision

· Not yet clear how strong the trend away from hard-look is 
Preemption

· NOTE: preemption issues often come up when individuals want to sue under state law for injuries sustained from products regulated by federal gov’t
· Two problems:

· Preemption issue itself

· What weight (i.e. deference) to give agency’s opinion about whether there is preemption?

· Three different kinds of preemption:

· Express: statute expressly says it is preempting state action

· Conversely, statute may contain a saving clause, expressly saying there is no preemption

· Conflict btw state and fed. law: conflict creates a physical impossibility of compliance, or state law stands as an obstacle to accomplishment of full purposes/objective of Congress

· Field preemption: fed. statute was meant to take over the whole field, either b/c the fed. regulatory scheme is so pervasive, or the fed. statute involves a field of dominant fed. interest (e.g. foreign relations, immigration)

· Constitutional justification for preemption: supremacy clause

· Canon of presumption against preemption: court will not presume that fed. statute preempts traditional areas of state regulation absent clear statement to the contrary (Cipollone [CB 1262])

· NOTE: Bates dissent argues this presumption is inapplicable when fed. statute contains an express preemption clause (Bates [handout])

· Pildes says there is no clear resoltuiona bout applicability/strength of this canon

· Preemption and Chevron/Skidmore: given that Cipollone imposes presumption against preemption, should court defer to agency’s views regarding preemption?

· Thomas (Walsh concurrence [CB 1267]) argues that court should be LESS deferential if agency is pushing for preemption, and MORE deferential if agency is against preemption

· Nina Mendelson (CB 1268) argues against Chevron deference, but favors Skidmore:

· Agencies are more accountable to state interests than courts or Congress

· BUT courts have comparative advantages in evaluating preemption claims, and agencies will often tend to expand their own authority at expense of states

· THEREFORE, since agencies still have useful contributions, Skidmore deference is more appropriate

· Juries and preemption: lots of these cases question whether allowing a jury to decide a state tort action under state statute/CL would undermine fed. objectives, and thus be preempted
· Pro-broad preemption: makes no sense for juries to second-guess expert judgment of agencies when agencies make regs

· Anti-broad preemption: agencies often under-resourced, not necessarily competent, may be captured by regulated industry → juries are a kind of back-up

· BUT this is just talking about jury verdicts: even if jury verdicts alone aren’t preempted, that doesn’t mean that the underlying statute/CL isn’t preempted

· Preemption of state CL: another big question is whether preemption provisions apply only to statute statutes/regs, or also state common-law?

· Court now seems to say that common-law may also be preempted → CL imposes duties and can create regulatory regimes just as statutes/regs do (Medtronic; Bates)

· EXAMPLE 1: Geier (CB 1262): Π sues car manufacturer under state tort law for not installing an airbag → BUT fed. reg. gave manufacturers choice of airbags or other passive restraints: QUESTION: did fed. reg. preempt Π’s state tort claim, or did the fed. statute’s saving clause save it from preemption?

· Majority (Breyer): saving clause removes state tort actions from statute’s express preemption provision, BUT general preemption principles (i.e. state-fed. conflict) preempt Π’s action
· Regulation made a specific compromise (mixture of safety systems; phased time-in) which would be undermined if Π’s action were allowed (b/c her action rests on a rule REQUIRING airbags to be installed in ALL cars) → THEREFORE, preempted
· Absent this conflict, though, might not be preemption: express preemption clause itself preempts differing state statutes, BUT not necessarily state CL tort actions → fed. safety standards are a floor, not a ceiling

· [Pildes: why can juries do what state legislators cannot, i.e. set a higher safety standard through a tort action?  B/c juries are just compensating injured victims, not setting down mandatory standards: companies can either decide to not to change their standards and pay the fines when they get sued, or voluntarily change their practices.  (Bates)]

· EXAMPLE 2: Bates (handout): Π sues under various state tort actions, incl. those based on false labeling, when Δ’s pesticides kill Π crops → BUT fed. statute preempts state labeling requirements additional/different from fed. labeling standards → QUESTION: is Π’s state tort action preempted?

· Majority (Stevens): some state tort actions are not def. not preempted b/c they don’t have to do w/ labeling, while others may or may not be, so remanded

· Preempted “requirements” may be state STATUTES or COMMON LAWS

· Jury verdicts are not “requirements”: just b/c a jury verdict might induce manufacturers to voluntarily take different, i.e. stronger, labeling steps than required under fed. law does not mean that these verdicts are REQUIREMENTS

· Parallel requirements: the preemption clause only prevents states from imposing ADDITIONAL/DIFFERENT requirements: states can impose requirements PARALLEL to statute/fed. reg. implementing statute (i.e. states can codify fed. requirements and enforce them under state law)

· Concurrence (Breyer): says that court ought to give a lot of deference to agency’s judgment about preemptive effect of its own regs: EPA has more expertise than court and is better equipped to determine whether state tort rules conflict w/ fed. objectives

· Dissent (Thomas): would have remanded all of the claims

· Majority should have stopped at a textual approach: question is simply a textual question of whether the state tort action imposes duties “additional to or different from” fed. requirements 

· EXAMPLE 3: Medtronic (handout): Δ sued under various state tort actions when doctor uses Δ’s catheter contrary to label instructions and it explodes → BUT fed. statute preempts state safety/effectiveness requirements additional/different from fed. requirements → QUESTION: is Π’s start tort action preempted?

· Majority (Scalia): state tort actions are preempted

· Keeps Bates’s parallel requirements test

· State COMMON LAW duties may be preempted: CL imposes duties just as state statutes do → moreover, makes little sense why fed. statute would preempt statutes (which are promulgated according to considered cost-benefit analyses) but not CL duties (which are enforced by juries who are unlikely to make sober cost-benefit analyses)
· Scalia seems to lean more towards saying that jury verdicts in and of themselves are requirements, unlike Bates (?)

· [Pildes says big development: counter-argument is that “requirements” only mean state regulatory rules/statutes]

· Purpose: counters dissent’s argument about Congress’s purpose: says that Congress was most worried about the effect various jury tort judgments would have on the development of medical technologies

· Dissent (Ginsburg): is w/ all statutory interpretation questions, touchstone should be Congress’s purpose

· No evidence that Congress intended to preempt state tort actions
· Moreover, that would be a perverse result: Congress wasn’t concerned about state tort actions, but rather was trying to provide additional protections: doesn’t make any sense to say that this fed. statute actually removed state protections

· Uses canon of presumption against preemption: particularly in areas of traditional state concern

· Concurrence (Stevens)

· Concurs w/ dissent’s idea of what the purpose of the statute is

· BUT concurs w/ majority about text of the statute, and clear text trumps purpose
� On the supply side, transactional theorists believe that legislators will be motivated either to abstain from taking controversial policy positions or will seek to ameliorate those it upsets with non-statutory benefits, or will try to find a middle-way that makes each side think it won.
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