
STATUTORY INTERPRETATION  AND POLITICS

I. Law and Interpretation
a. Purposive Interpretation
i. Provisions must be analyzed in the context of the other provisions in the statute.  Here, the statute excepted artisans, based on the idea that professionals, including preachers, are excepted from the statute.  (Counter argument: Expressio Unius.  If legislators had in fact intended for ministers/preachers to be excluded, they would have included them in the list of excepted parties.)  
ii. If reliance on a statute’s plain meaning will defy common sense or lead to an absurdity, one should instead use common sense in interpreting the statute.  
1. Counter argument: People have varying ideas about what is an absurd result, so rather than alter a statute’s meaning accordingly, the legislature must correct the statute. “What seems absurd to one man does not seem absurd to another.  It is infinitely better, although an absurdity or an injustice or other objectionable result may be evolved as the consequence of your construction, to adhere to the words of an Act of Parliament and leave the legislature to set it right than to alter those words according to one’s notion of an absurdity.” (694)
iii. Holy Trinity Church v. United States, Supreme Court of US (1892)

1. Facts: Decision of the Supreme Court of the United States regarding an employment contract between The Church of the Holy Trinity, New York and an English preacher.  Contracts to import labor were forbidden by the U.S. Code, and specifically by "An act to prohibit the importation and migration of foreigners and aliens under contract or agreement to perform labor in the United States, its territories, and the District of Columbia." 

2. Holding: The court held that a minister was not a foreign laborer under the statute even though he was a foreigner.  "It is a familiar rule that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit nor within the intention of its makers." Its decision stated that "the circuit court did err when it held that the contract hiring an English rector was within the prohibition of the statute which disallowed a ‘...person, company, partnership, or corporation, in any manner whatsoever to prepay the transportation, or in any way assist or encourage the importation or migration, of any alien or aliens, any foreigner or foreigners, into the United States ... under contract or agreement ... to perform labor or service of any kind in the United States...’

3. Referring back to this case in Public Citizen v. Department of Justice, 491 U.S. 440 (1989), Justice Kennedy wrote:  "The central support for the Court's ultimate conclusion that Congress did not intend the law to cover Christian ministers is its lengthy review of the 'mass of organic utterances' establishing that 'this is a Christian nation,' and which were taken to prove that it could not 'be believed that a Congress of the United States intended to make it a misdemeanor for a church of this country to contract for the services of a Christian minister residing in another nation.'"
b. Textual Interpretation
i. The literal rule: “If the language of a statute is plain, admitting of only one meaning, the Legislature must be taken to have meant and intended what it has plainly expressed, and whatever it has in clear terms enacted must be enforced though it should lead to absurd or mischievous results.  If the language of a provision is plain and unambiguous, and not controlled by some other provisions of the statute, it must be enforced.  The courts should not be concerned with the question whether the policy a law embodies is wise or unwise, or whether it leads to consequences just or unjust, beneficial or mischievous.”  (694)
ii. Brogan v. United States, Supreme Court of US 1998.
1. Facts: D falsely answered “no” when federal agents asked him whether he had received any cash or gifts from a company whose employees were represented by the union in which he was an officer.  He was indicted on federal bribery charges and for making a false statement. P argued that 1001 does not criminalize simple denials of guilt, for the statute criminalizes only those statements that “pervert governmental functions” and simple denials of guilt do not do so.  Second Circuit affirmed, categorically rejecting his request to adopt the so-called “exculpatory no” doctrine, which excludes from 18 USC 1001’s scope false statements that consist of the mere denial of wrongdoing.
2. Holding: (Scalia) There is no exception to 1001 criminal liability for a false statement consisting merely of an “exculpatory no.”  Although many court of Appeals decisions have embraced the “exculpatory no” doctrine, it is not supported by 1001’s plain language.  By its terms, 1001 covers “any” false statement 0 that is, a false statement of “whatever” kind, including the use of the word “no” in response to a question. 
It is not the role o the courts to restrict the unqualified language of a statute to the particular evil from something other than the text of the statute itself.

3. Dissent: Look to an ideal of overall justice -- Result is absurd!

4. Concurrence (Ginsburg): It’s up to Congress to fix this problem; Separation of powers – institutional roles.

iii. Green v. Bock Laundry Machine Co., Supreme Court of the United States, 1989  
1. Facts: Prisoner on work release lost an arm in a dryer and brought a products liability suit against manufacturer.  D’s counsel brought up past convictions for robbery.  Green doesn’t want this admitted because it will prejudice the jury. 
2. Question: If read literally, the statute suggested that civil litigants but not civil plaintiffs receive the benefit of weighing prejudice. This is arguably an absurd result, and perhaps unconstitutional result.  

3. Majority (Stevens) The key to resolving ambiguity in this statute is to rely on default rule: when there is an uncertainty, assume congress did not change status quo, which in this particular case means that information can be used to discredit witnesses.
4. Concurrence (Scalia): “The word “defendant” cannot be rationally or even constitutionally mean to provide the benefit of prejudice-weighing to civil defendant sand not civil plaintiffs. Since petitioner has not produced, and we have not ourselves discovered, even a snippet of support for this absurd result, we may confidently assume that the word was not used to refer to all defendants and only all defendants. Interpreting rule to mean “criminal defendant” does the least violence to the text.” The word “criminal” could have been omitted inadvertently.

5. Dissent (Blackmun): Purposive approach.  Better interpretation of the rule would allow court to do balancing test with respect to prejudice faced by any party. “The result the court reaches today endorses the irrationality and unfairness of denying the trial court the ability to weigh the risk of prejudice to any party before admitting evidence of a prior felony for purposes of impeachment.”

a. Reasoning rather than language is the key: “Because the slipshod drafting of Rule 609(a)(1) demonstrates that clarity of language was not the Conference’s forte, I prefer to rely on the underlying reasoning of the Report, rather than on its unfortunate choice of words, in ascertaining the Rule’s proper scope.

b. Purpose of rule: extend judicial protection: The choice is between 2 interpretations which are not completely consistent with the Rule’s plain language. Neither result is compelled by the statutory language or the legislative history.  The majority’s interpretation takes protection AWAY from litigants. The interpretation I favor – also departs somewhat from plain language – but does so by extending the protection of judicial supervision to a larger class of litigants. 

iv. Ingo Mueller, Hitler’s Justice: The High Courts of the Third Reich 
1. Regular German judges decided all the cases and passed on the anti-Semitic laws described; discriminatory laws were passed and developed by ordinary civilian courts, not specialized, Nazi appointed lawyers/judges.  Mueller debunks the myth that Nuremburg laws were a product of a special system of Nazi courts. 
v. Robert M. Cover, Justice Accused 

1. Key question: What is the role of the judge in statutory interpretation?

2. Text is much more open-ended and indeterminate than previously thought.  The text only goes so far.  Judges often resort to background principles and default rules to resolve ambiguities in text, such as presumption of liberty or defense of property.  

3. Thesis: Judges should have tremendous flexibility/discretion in their judicial interpretation.  It is desirable for judges to rely on their sense of morality and background principles to interpret statutes.  With regards to slavery, this approach would have lead for judges to assuage effects of slavery in practice.  Judges should take responsibility for decisions they make regarding statutes.   We will have a better legal regime if judges take responsibility for their discretion and use their background sense of morality to resolve ambiguities.  

4. Rhetorical techniques in judicial opinions suggest cognitive dissonance. Ex: elevating the formal stakes in decision-making, exaggerating the formal, mechanical nature of judicial interpretation, externalizing responsibility for the outcome to other bodies, such as legislature, etc.  These techniques are most apparent when judges’ personal convictions conflict with their judicial opinions.  

II. Legislative Process: Case Study of the Civil Rights Act of 1964
a. Introduction to legislation

i. Congress, Legislature, President – separation of powers in creating laws.  All three have a role in the legislative process, unless the Congress has 2/3 of Senate support to override a presidential veto.  Consequences: 

1. Enormous difficulty in changing status quo.  It takes a very broad majority in the US government to pass/enact/endorse new legislation.  The system creates multiple veto points for legislation; laws can be blocked at various stages.  It takes a number of years for political movements to gain control over all 3 institutions of law making process. 

2. Presidential veto power was originally meant to be used in a very limited way solely to preserve constitution and block unconstitutional legislation.  Nowadays, Presidents use and threaten to use their veto power much more often.

ii. Who can initiate legislation?

1. President

2. Administrative agency

3. Congress

4. Interest group
5. When a bill is introduced, it is assigned to the committee that has subject matter jurisdiction over the kind of legislation involved.  

a. Relationship between public opinion and ability to pass legislation through this lawmaking system? Is seniority or a merit based system more likely to reflect public opinion?? Seniority system gives politicians more independence from public, because they are from a predominantly republican or democratic state and are extremely likely to get re-elected regardless of their policies. 

b. Committee reports When committee passes a bill to the congress or house, it usually also provides a committee report explaining how and why the bill came to be.  Report offers overview of bill, analysis of sections of the bill, etc.  Legislators look at this report when voting, if they consult any sources at all. 

c. Question:  What should be the legal weight of a committee report?

iii. Proposed amendments to bills must be GERMANE. (One can’t propose an amendment to a civil rights bill that taxes be raised by 70% in order to eliminate the support of certain groups and change/destroy coalitions.) 
b. Civil Rights Act 7152
i. Title II: Public accommodation 

ii. Title VII: Employment discrimination

iii. Original focus of proposed bill was discrimination in public accommodations rather than employment.  At the time, the face of the civil rights movement were visible disputes, sit-ins, etc. in public accommodation places (lunch counters, buses, etc).  So the government was responding directly to those protests by focusing the bill on those issues.

iv. Initial employment title very LIMITED:  Only addressed to Government contractors and subcontractors, defining employers as such (those receiving federal monies).  The vast majority of employers was thus excluded.  It also fails to provide a private right of action based on employment discrimination.  
v. US Supreme Court: United Steelworkers of America v. Weber, 1979

1. Facts: United Steelworkers had an affirmative action plan: 50% of new openings in the craft-work department were to be reserved for people of color.  Weber, an unskilled white employee at the Kaiser plant in Gramercy, Louisiana, had more service than some of the black employees selected for the program but less than any of the successful white applicants. He sued the company and the union, alleging that the program's racial classification for admission violated Title VII of the Civil Rights Act of 1964.   

2. Holding: (Brenna) The court rejected Weber's argument that Title VII specifically prohibited any grant of preferential treatment to racial minorities. It held that Title VII's prohibitions against racial discrimination do not condemn all private, voluntary, race‐conscious affirmative action plans.   The Court declined to define in detail the line of demarcation between permissible and impermissible affirmative action plans. But this plan did not unnecessarily trammel the interests of white employees, did not require the discharge of whites to make room for blacks, and did not permanently bar the advancement of white employees. The plan was temporary, and it was not intended to maintain racial balance but simply to eliminate a manifest racial imbalance. Therefore, it fell within the area of discretion left by Title VII to the private sector voluntarily to adopt affirmative action plans designed to eliminate conspicuous racial imbalance in traditionally segregated job categories.
3. Key question for both majority and dissent: What did Congress intend when it enacted Title 7? (This case is an application of Holy Trinity!)
4. Differing methods of judicial interpretation

a. Brennan: Draws on objectives of the bill, on an overarching, “primary” purpose of Title 7. Majority relies heavily on default rule of interpretation: if congress had meant to constrain private parties in their managerial prerogatives quite as much as plaintiff suggested, they would have outrightly said so! 

b. Justice Renquist (dissent): Courts should enforce the bargains struck by the elected legislature.  While there may be objectives for legislation, there are compromises made along the way, and those are not less important.  Primary purpose was to end racial discrimination in employment, but Title 7 ceased to have a unitary purpose. 

c. Justice Blackmun (concurrence): Pragmatic approach to statutory interpretation: meaning of statute may change over time and is affected by events after the statute is enacted!!   Asks question: What way of reading the statute today makes the most sense given the statute as enacted and everything that has happened since (in particular, the fact that as statute went into effect, employers facing imbalanced workforce started becoming worried that they were violating Title 7?  Employers could either do nothing and wait to be sued or voluntarily take measures to correct those imbalances.)  If the issue was decided in favor of dissent, employers would be in impossible position, that employers could be liable if they do take action and implement affirmative action OR if they do nothing and tolerate imbalanced workforce – damned if they do, damned if they don’t! 

vi. Johnson v. Transportation Agency of Santa Clara County

Facts: In 1978 the Transportation Agency of Santa Clara County, California, created an affirmative action plan to bring about fair representation in its work force of women, minorities, and disabled people. The Santa Clara plan set annual goals as guidelines for decisions about hiring and promoting workers so that eventually there would be “a work force whose composition reflected the proportion of minorities and women in the labor force.”  P claimed that he was denied a job sex was used as a “plus factor” for hiring.

1. The Issue: This was the first case to test the legality of sex-based affirmative action plans under Title VII of the Civil Rights Act of 1964. Did the Santa Clara affirmative action plan violate Title VII of the 1964 Civil Rights Act, which prohibits an employer from depriving “any individual of employment opportunities… because of such individual's race, color, religion, sex, or national origin”? Did Santa Clara's voluntary sex-based affirmative action plan deprive Johnson of his 14th Amendment right to “equal protection of the laws”?
2. Holding: (Brennan) The Supreme Court upheld the Santa Clara Transportation Agency's affirmative action plan. Justice William Brennan wrote that it could be legal under Title VII of the 1964 Civil Rights Act to remedy imbalances of female and male workers in a skilled job category. This affirmative action plan was legal, Brennan wrote, because it merely set goals but did not establish quotas for hiring female employees. Further, this plan recognized gender as only one of several factors in decisions about hiring and promotion. Finally, the plan was acceptable because it was only a temporary means to overcome past discrimination against workers based on sex.
3. Dissent: (Scalia) Weber was wrong in the first place, but even if it is not overruled, Weber does not require that outcome in Johnson.  Scalia argued that this sex-based affirmative action plan was in conflict with the specific words of Title VII of the 1964 Civil Rights Act. He wrote, “The court today completes the process of converting this [Civil Rights Act of 1964] from a guarantee that race or sex will not be the basis for employment discrimination, to a guarantee that it often will. [W]e effectively replace the goal of a discrimination-free society with the quite incompatible goal of proportionate representation by race and by sex in the workplace.” It is not  appropriate to interpret legislative inaction as endorsement of court’s interpretation because in reality its extremely difficult to get an amendment passed. 
4. Concurrence: (Justice Stevens) Weber was wrong because the statute prohibits taking race into consideration in employment practices. But I must accept the principle Weber is based on and apply it appropriately in other cases. Sex discrimination plan is also permitted under Weber. Since the legislature did not oppose the court’s decision in Weber, Congress did not change the statute after Weber, we can assume they supported that decision.  
5. Dissent: (Justice White) I never thought this is what Weber meant, this is a complete perversion of Title 7 and would now vote to overrule Weber if this is how it will be interpreted.  It is one thing to allow affirmative action plans to correct racial imbalances that are the result of years of discriminatory employment practices, and quite another to allow them when there are any kinds of imbalances at all.  

6. Significance: For the first time, the Court decided that a voluntary sex-based affirmative action plan can be used to overcome the effects of past job discrimination based on gender. Further, the Johnson decision clearly endorsed affirmative action as a remedy for past discrimination, as long as it is temporary.
III. Theoretical Frameworks for Understanding Legislative Processes p.47/57
**Should court’s perception of ebbs and flows in popular support for affirmative action/policies impact their statutory interpretation and decisions?  Or should the courts only take into account public opinion when it is codified in statute?
a. Public choice theory: Pessimistic view of how democracy functions in practice. Applies economic models to political phenomena and decision-making, assuming politicians and voters are rational utility-maximizers operating in a competitive electoral market. Interest groups and to a lesser extend the public are demanders of legislation – they send benefits to legislators, who can supply them with governmental largesse.

i. Policy isn’t motivated by general judgment of costs and benefits of particular policies, but rather by how those costs and benefits are distributed among interest groups in the system.  Why? Dynamics of mobilizing support or opposition to potential public policy; when benefits or costs are widely dispersed over many people, it is harder to get them intensely mobilized and engaged because there is too little at stake for any one person.  On the other hand, if costs/benefits are highly concentrated in one actor, it is easier to form groups to pursue those interests in trying to persuade political actors to do or not do something.

ii. Traditional example of legislation that has both concentrated costs and benefits on one group – labor and management laws.   Both interest groups are extremely strong and mobilized, so now we have a stalemate where it is rare for new legislation to be passed in favor of either party.

iii. Benefits and costs are widely distributed and beneficial legislation is passed: national defense policy.

	Distributed Benefit/Distributed Costs

Majoritarian politics

Little group activity on either side

Symbolic action/delegation

Examples: Highway/military, other public goods.  
	Distributed Benefits/Concentrated Costs

Entrepreneurial politics

Opposition will be well organized

Draft ambitious bill  and delegate so both sides can claim victory ( agency capture

Example: Taxes on gambling

	Concentrated Benefits/Distributed Costs

Client politics

Strong support, weak opposition (free rider problem)

Distribute subsidies and power to organized beneficiaries (self-regulation)

Example: Agricultural subsidies 
	Concentrated Benefits/Concentrated Cost

Interest groups Politics

Continuous and organized conflict

Favor inaction or symbolic action (commission, agency)

Example: Unions vs. industry – two forces battle it out


b. Formalism: 1890’s-1940’s:  Much of our law was common law; day to day relations were primarily controlled through judge made law.  At one point, state and congress began to legislate more and more, until law making became the primary function of the legislature rather than the courts. Courts were very reluctant to treat statutes as superior sources of law. Statutes were thought of ‘alien intruders’ into the legal order, products of politics, compromise, deals, interest groups, and contrasted very strongly with the common law. Common law was the realm of ‘reason’, logic, principle and thus had a higher status.  

i. Manifestation of this idea: Statutes were construed extremely narrowly/strictly, and judges continued to rely on common law as much as possible.  

	Common law


	Reason
	Principle
	Impractical

	Statute 


	Politics
	Will
	Practical 


c. Law as policy: Holmes: Common law is itself a form of policy making, it only makes sense if judges take consequences of ruling one way or another into account.  Judges are making significant choices and should consider the results of their judicial decisions.   It follows that there is not that much of a difference between the job of legislature and courts.  Perhaps the legislature is better suited to assess the consequences of each policy.    
IV. Statutory Interpretation

a. Legal Process Approaches

SPECTRUM

Words/text ( Purpose ( Reason ( “Mistake”?? ( Dynamic 



   Moragne 

      Calabresi

i. Moragne v. State Marine Lines, Supreme Court of US, 1970

1. Facts: Moragne, a longshoreman, was killed while working aboard a vessel in Florida’s navigable waters.  His surviving spouse sued the owner of the vessel for wrongful death, relying on theories of negligence and unseaworthiness.  Strict reading of Florida law would not allow recovery. 
2. Holding: (Justice Harlan) Since Congress gave no affirmative indication of an intent to preclude the judicial allowance of a remedy for wrongful death to persons in the situation of this petitioner, can consider general policy of other statutes.  “Numerous and broadly applicable statutes, taken as a whole, make it clear that there is no present public policy against allowing recovery for wrongful death… The legislature does not, of course, merely enact general policies.  By the terms of the statute, it also indicates its conception of the sphere within which the policy is to have effect.  In some cases the scope of a statute may reflect nothing more than the dimensions of the particular problem that came to the attention of the legislature, inviting the conclusion that the legislative policy is equally applicable to other situations in which the mischief is identical.”

a. “Law as policy”: Ultimately, court takes statute to reflect a general policy that applies beyond its formal limits…. “[policy] carries significance beyond scope of various statutes involved”.  Vision: court is a partner of the legislature; legislature enacts a policy and its law and it is up to the court to further that policy. 

b. Counterargument: If there was an overarching federal policy, why did Congress limit the application of the Act?  Why should court assume a broader, general policy?? Response: legislature was dealing with a very particular problem.

ii. State v. Warshow, Vermont Supreme Court, 1979

1. Facts: Warshow and fellow defendants traveled to Vernon, Vermont to protest against alleged safety risks of a nuclear power; the defendants engaged in a sit-in at the main gate of the Vermont Yankee nuclear plant. The plant had been shut down for repairs and refueling, and these protestors sought to prevent workers from gaining access to the plant.  They were arrested for criminal trespass and were convicted at trial after the court refused to permit the jury to hear their “necessity” defense.  

2. Holding: Supreme Court relies primarily on common law reasoning and affirms, rejecting the defendant’s necessity defense that there was no criminal trespass.  Where the hazards are long term the danger is not imminent – excuse to break the law.  

3. Concurrence: Opinion also rejects necessity claim, but for different considerations.  Statutes reflect a legislative policy that must be respected – which is that whatever the costs of nuclear technology, state legislatures have authorized nuclear power production.  Common law must be integrated with the legislative universe that exists, i.e. all the policy commitments that accept nuclear power production.  “This court is not the proper forum to grand defendants the relief they seek.  Defendants still have the right to try to induce those forums that have made the policy choices at issue today to reconsider their decisions.”

iii. Guido Calabresi: A Common law for the age of statutes

1. When judges are faced with an obsolete statute, there are 3 options 

a. Apply plain meaning rule, extremely textualist approach regardless of absurd results;

b. Pretend to interpret statutes in order to produce results that make more sense with context;

c. Hold a statute unconstitutional when it becomes obsolete.

2. Argument: Judges feel compelled to enforce time-worn interpretations of time-worn laws.  Some have acted more aggressively and have used the Constitution or farfetched interpretations to make obsolete laws functional.  These are all desperate resonses to a multitude of obsolete statutes and the manifest incapacity of legislatures to keep those statutes up to date. Hypothesis: Courts should have the power not to implement statutes that are completely out of date; if circumstances have changed enough, courts should be able to say that certain statutes are no longer the law and should disregard or modify them.  “Courts can (without resort to constitutions or passive virtues or strained interpretations) alter a written law or some part of it in the same way in which they can modify or abandon a common law doctrine or even a whole complex set of interrelated doctrines.  They can use this power either to make changes themselves, or by threatening to use this power to induce legislature to act.  

3. Possible ways to interpret Calabresi’s thesis:

a. Narrow perspective: Legislature should give courts power to interpret/update statutes according to changing circumstances.

b. Broader perspective: Courts don’t need any further legislative authorization to interpret and update statutes depending on context.  Pressure is on the courts to figure out when statutes are outdated and should be interpreted/applied according to intention of drafters. 

4. Criticism: Legitimacy.  Calabresi responded that judicial overruling of statutes is not significantly counter-majoritarian.  The traditional explanation for judicial lawmaking is that courts are loyal to principles over politics.  Principles are found by judges in the legal landscape, and Calabresi argues that the legal terrain is a good approximation of the “popular will”.  To the extent, therefore, that old statutes have fallen away from the shifting legal terrain, they no longer “represent” the popular will, and therefore ought to be annulled.  Outdated statutes are no more entitled to deference than outdated judicial precedents. 

iv. “Mistake” cases
1. United States v. Locke (1985)
a. Facts: Federal Land Policy and Management Act provided that holders of mining claims to federal land had to file documents with Bureau of Land Management “prior to December 31” of every year.  Lockes filed on Dec. 31, and BLM rejected the papers on the ground that they were too late.  
b. Holding: (Marshall) Justice Marshall adopts strictly textual interpretation and refuses to allow filings after December 30th.  Court won’t allow a literal reading of a statute to produce a result at odds with the intentions of its drafters, but in this case a literal reading is the only proper reading.  Deadlines are inherently arbitrary and court can’t rewrite a statute when the meaning is clear.
c. Dissent: (Stevens and Brennan)  The drafters clearly didn’t mean December 31st, they meant before the end of the year.  Act contained drafting errors, so court should at least pause before accepting literal reading.  Counter argument: Implementing regulations do not use “prior to” wording, but say “on or before,” suggesting that the BLM itself recognized that the statutory language was unclear. 
2. Amalgamated Transit Union Local 1309 v. Laidlaw Transit Servs. Inc
a. Facts: U.S.C. 1453(c)(1) requires that any appeal from such an order must be made “not less than 7 days after entry of an order.”  Was there no time limit on appeals? 

b. Holding: The 9th Circuit held this was a scrivener’s error and interpreted the statute to require an appeal to be filed “not MORE than 7 days after entry of the order.”  

c. Dissent: Concerns about stability and predictability of the law!  This kind of judging is a “trap for citizens (and their lawyers) who can no longer trust the statute as written to mean what it plainly says.”  Also, “when courts turn the meaning of statutes up-side-down, Congress must legislate defensively, not by enacting statutes in the plainest possible language, but by enacting statutes in the language that it predicts the courts will interpret to effectuate its intentions.” 
b. Legal Process and Dynamic Interpretation

i. Eskridge: Dynamic interpretation (729) 

1. Interpretation can be viewed as an honest effort by an agent to apply the principal’s directive to unforeseen circumstances – dynamic nature of interpretation arises out of the agent’s need for practical accommodation of the directive to new circumstances.
2. Even when there is no clear mistake in a statute provision, a court may be justified in interpreting it differently due to changes in the social context, new legal rules and policies or new meta-policies. Eskridge claims that courts are already doing this to some extent, though they do not fully articulate it.  It is a legitimate function of courts to update statutes.  Statues should be read in light of recent amendments, political changes, etc.  

i. Changes in Social Context: interpretive creation of ‘exceptions’ to a statute’s broad mandate based on the interpreter’s judgment about the statute’s goals and the extend to which other goals should be sacrificed (think Holy Trinity)
ii. New Legal Rules and Policies: agent might receive inconsistent directives over time – interpretation will change to have a reconciliation of conflicting statutory mandates, in which one of the statutes often is given a narrowing interpretation to accommodate the policies of a later statute
iii. New Meta-Policies: endogenous meta-policies are those generated from the principal herself and are just a more dramatic form of inconsistent directive - modify original policy to take into account supervening statutory policies – exogenous meta-policies are those generated from an authority greater than the principal - construe a statute narrowly to avoid constitutional problems based on the legislature’s meta-intent not to pass statutes of questionable constitutionality 
b. Counter: Legal system must have certainty, predictability, foreseeability – textual interpretation. Legislature decides whether the adapt law to changing circumstances.

ii. Female Juror Cases (classic examples of judicial updating)  
1. Facts: State statutes provided that juries were to be selected from a list of the qualified “electors” of the jurisdiction. Both the legislatures of Pennsylvania and Illinois adopted such statutes at a time when women were not allowed to vote in either state.  

2. Question: Did the Statutes bar female jurors? After the ratification of the 19th Amendment to the United States Constitution, which guaranteed women the right to vote, were women eligible to serve as jurors in these by virtue of these statutes? 
3. Argument: by using vague language, legislature intended the meaning to change over time

4. Counter: could not have been intent to include women because legislators at the time never wanted to include them

5. Note: this is a case where looking at intent gives you a more conservative result!!!!
iii. Li v. Yellow Cab of California 
1. Facts: California Civil Code provided that everyone is responsible for injury occasioned by negligence, except so far as the latter has, willfully or by want of ordinary care, brought the injury upon himself (contributory negligence).  
2. Question: Can CA court reinterpret meaning of Code to now mean comparative negligence?

3. Holding: Code should be reinterpreted to codify a rule of comparative negligence. 

a. Rules of construction applied to the code were flexible.  Code designed as incomplete and partial, meant to be construed liberally to effect objects and promote justice.  

b. Precedents have developed code in a common-law way.  Statute speaks of causation only in actual cause or cause in fact, but judiciary has developed concepts of proximate causation and duty of care.  Language shouldn’t be construed to stifle orderly evolution of considerations in light of liberal techniques and concepts. 

c. Codes itself says it should be interpreted liberally.

4. Dissent: Society may have changed, but proper interpretation is to follow original intent.  Statute should be updated legislatively, not judicially.  

iv. Legal Process Theory

1. Hart & Sacks, The Legal Process: Basic Problems in the Making and Application of Law (718)
a. Priority = PURPOSE of statute. What meaning OUGHT to be given/attributed to the statute – judges are active rather than passive recipients of statutes. Central to this vision is that interpretation involves an active role/ creativity of the interpreter, that meaning doesn’t exist divorced from context/reader.  

b. Language DOES play a role in constraining judges; meaning cannot be attributed to words that they cannot “plausibly bear.”  

c. Guide to interpretation: Rather than say “Find meaning, get a dictionary”, Hart and Sacks recommend that judges first figure out the general purpose of a statute, and then give words meaning in light of that purpose and that is plausible given the wording of the statute.  Take into account policies of clear statement (default rules).

c. Textualism revived and Public Choice

i. TVA v. Hill, US Supreme Court 1978

1. Facts: The Tennessee Valley Authority started the building of the Tellico Dam on the Little Tennessee River and was constructing the dam when an endangered fish species, the snail darter, was found upstream. The Endangered Species Act had been passed after construction had begun. The dam would completely inundate the location where the snail darter was found, resulting in considerable harm to the snail darter.
2. Holding: The Supreme Court affirmed a court of appeals' judgment, which agreed with the Secretary of Interior that operation of a particular federal dam, the Tellico Dam, would eradicate an endangered species, held that a prima facie violation of § 7 of the Endangered Species Act, 16 U.S.C.S. § 1536, occurred, and ruled that an injunction requested by respondents should have been issued. The Court held that pursuant to the Act's explicit provisions, the survival of a relatively small number of fish required the permanent halting of a virtually completed dam for which Congress had expended and continued to appropriate large sums of public money. The Court noted that Congress intended endangered species to be afforded the highest of priorities and to halt and reverse the trend toward species extinction, whatever the cost because the value of endangered species was "incalculable." The Court held that the continuing appropriations for the dam did not constitute an implied repeal of the Act at least insofar as it applied to the project. The Court held that an injunction was the appropriate remedy because of "institutionalized caution" and the separation of powers.

3. Note: This is a “soft” plain meaning approach: emphasis on the text, but the opinion also discusses the legislative history to make a pretty convincing case that the bill was passed to protect endangered species at any cost. Here, the plain meaning and legislative purpose approach go hand in hand.

ii. Griffin v. Oceanic Contractors, Inc., Supreme Court of US 1982

1. Facts: Griffin brought suit against Oceanic Contractors Inc. under the Jones Act and under general maritime law, seeking damages for respondent’s failure to pay maintenance, cure, unearned wages, repatriation expenses and the value of certain personal effects lost on board defendant’s vessel.  In assessing penalty wages under 46 USC 596, the first court held that “the eriod during which the penalty runs is to be determined by the sound discretion of the district court and depends on the equities of the case”.  It determined that the appropriate period for imposition of the penalty was from the date of discharge through the date of petitioner’s reemployment – 34 days = $6,881.

2. Holding: The Supreme Court reversed and ruled that Oceanic owed Griffin more than $302,000 in penalty wages.  Oceanic argued that a literal construction of the statute would produce an absurd and unjust result which Congress could not have intended.  “It is probably true that Congress did not precisely envision the grossness of the difference in this case between the actual wages withheld and the amount of the award required by the statute…. [but] it is enough that Congress intended that the language it enacted would be applied as we have applied it. The remedy for any dissatisfaction with the results in particular cases lies with Congress and not with this Court.  Congress ma amend the statute; we may not.”   “The words chosen by Congress, given their plain meaning, leave no room for the exercise of discretion either in deciding whether to exact payment or in choosing the period of days by which the payment is to be calculated. Our task is to give effect to the will of Congress, and where its will has been expressed in reasonably plain terms, that language must ordinarily be regarded as conclusive.”
iii. U.S. v. Marshall 

1. Facts: D used paper as a carrier for LSD - was vast majority of weight of substance, actual LSD didn’t reach minimum weight for prison sentence imposed.  
2. Question: Does 21 U.S.C. §841, which sets mandatory minimum terms of imprisonment (5 years for selling more than 1 gram of a “mixture or substance containing a detectable amount” of LSD, 10 years form more than 10 grams) exclude the weight of the carrier medium? Do the weight tables exclude carrier weight? Are the statute and guidelines unconstitutional to the extent they are based on weight of anything but pure drug?

3. D’s argument:  If carrier counts in weight, then weight in hands of “big fish” manufacturer may be less than in hands of “small fish” distributor, so sentencing would be inverse of expected.   To avoid absurd result – only count weight of drug count.  

4. blotter papers isn’t mixture or substance because LSD and blotter paper aren’t commingled

5. Holding: (Easterbrooke) LSD on blotter paper constitutes a mixture for purposes of the statute, and so weight of blotter paper is included. Easterbrooke argues that statutes should be interpreted like contracts; if parties deliberately didn’t resolve an issue, courts shouldn’t resolve it either.  A statute, like a contract, embodies a deal struck, so attempting to interpret statutes otherwise would be to rewrite them.  Statutes are intensely bargained over deals between competing constituencies and legislatures. Duty of the court is to APPLY the text rather than improve or expand it.
a. Rate of dilution for LSD not unusual for illegal drugs.  

b. It is not possible to construe statute to cover only weight of drug rather than gross weight of carrier and drug, as it speaks of “mixture or substance containing detectable amount” of drug.  

c. “Detectable amount” clearly opposite of “pure” and the point of the statute is that the mixture is not to be converted to an equivalent amount of pure drug. as are other drugs with carriers. 

d. Arguments that this should be construed to avoid constitutional question fail because that applies only to construing statute, not rewriting or improving, and wording isn’t ambiguous.  

e. Argument that pending legislation may clarify result, subsequent debates aren’t ground for avoiding import of enactments; ongoing debates don’t represent views of Congress.

6. Posner’s Dissent: Posner interprets “mixture or substance” as meaning nothing when it comes to LSD.  Sentencing scheme based on weight makes sense for drugs sold based on weight, not those sold by dose like LSD, which is not mixed with something else. Unequal punishment based on carrier, which is irrelevant to potency.  Difficulty determining weight of drug overcome by basing punishment on number of doses sold. More pragmatic approach to judging and interpretation.  

7. Note: Hart and Sacks argue that words should not given a meaning that they cannot plausibly bear; here Posner goes beyond even the Hart and Sacks approach.  On the other hand, it is arguable that Congress did not mean for “mixture” to be interpreted as technically as Easterbrooke proposed.  

d. CANONS

i. Textual Canons (849)
1. May/shall: One point of consistency among courts: courts treat “shall” as a mandatory command in a statute, whereas more discretion is given to “may”.
2. Ordinary Meaning: Interpret according to ordinary meaning of words, unless statute deals with technical, specialized subject.

a. Criticism of plain meaning rule: It is one thing to limit judicially-created scrutiny, and it is quite another to fashion a restraint on Congress’ legislative authority (p.930); the latter is counter-majoritarian and an intrusion on a co-equal branch of the Federal Government. The vagueness of the [plain meaning rule] will lead States to assert that various federal statutes no longer apply to a wide variety of State activities if Congress has not expressly referred to those activities in the statute.  Congress, in turn, will be forced to draft long and detailed lists of which particular state functions it meant to regulate.
3. Noscitur a Sociis: Known from associates; interpret general term to be similar to more specific terms in a series (eg., “exploration, discovery, prospecting”; discovery means discovery of resources) 

4. Ejusdem Generis: interpret a general term to reflect the class of objects reflected in more specific terms around it

a. Ex: “any sheriff, constable, peace officer, state road officer, or any other person charged with the duty of enforcement of the criminal laws” – “other persons” language doesn’t include prosecutors since specified officers identified are all badge-carrying officers in the front line of law enforcement.

5. Expressio Unis: expression of one thing suggests the exclusion of others

a. Criticized for faulty premise that all possible alternative provisions were considered and rejected by legislature

6. Golden Rule - adhere to ordinary meanings and grammatical construction, unless it leads to manifest absurdity or there is evidence of scrivener’s errors (revise obvious mistakes of transcription of into law books)

7. Whole Act Rule: idea is coherence

a. Title of a statute is informative

b. Preambles and purpose clauses are helpful when there is ambiguity in clauses

c. Provisos and statutory exceptions should be read narrowly

8. Avoid surplasage: don’t interpretation in a way that will render something else redundant

9. Presumption of consistent usage and meaningful variation within the statute

a. Wedding of expression unius and consistent usage – rule that where Congress includes particular language in one section of a statute but omits it in another, it is generally presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion

10. Rule against interpreting a provision in derogation of other provisions: Avoid operational conflict, philosophical tension, structural derogation

11. Dog Didn’t Bark Rule – if Congress intends to change settled law, they would indicate so clearly
a. Nix v. Hedden
i. Are tomatoes vegetables or fruits? Tax applies if it is a vegetable but not a fruit.  Science suggests that reproductive parts of plants are fruits, so tomatoes would be fruits.  Key issue: should science be the guide in statutory interpretation? Should court rely on ordinary meaning? Scientific view? Treatment within the trade? 

b. Babbit v. Sweet Home Chapter of Communities for a Great Oregon (868)

i. Facts: Endangered species act made it unlawful to “take” any species in the United States.  EPA says destruction of the habitat is “take”.

ii. Question: Do the regulations adopted, which treat habitat modifications as illegal “takings”, comport with the statute?
iii. Holding: Secretary’s interpretation is reasonable: 1) ordinary definition of “harm” supports inclusion of habitat modification; unless statutory term “harm” encompasses indirect and direct injuries, the word has no meaning that doesn’t duplicate the meaning of other words that §3 used to define “take.”  (avoid surplus words) 2) Broad purpose of Act supports decision to extend protection to habitat modification, because intended to halt/reverse trend toward species extinction.  

iv. Dissent: Scalia invokes canons to explain why the word “take” is limited in the statute. When one looks at the statute/Act as a whole, it is clear that limited definition of “take” is appropriate. 

v. Note: Whereas dissent is very focused on language and statute as it was enacted originally, majority focuses on legislative history of the statute, how it was elaborated over time and received by Congress.  
ii.   Substantive Cannons
1. Ways of establishing legislative intent; markers of policies or concerns that Congress cannot trample on without doing so in a very clear and express way.

2. Substantive canons are default rules for interpreting used as tie breakers.  Function: Uncover intent of legislature.
3. Substantive canons are generally directives to interpret different types of statutes liberally or strictly – certain statutes are to be liberally construed and applied expansively to new situations, while other statutes are to be strictly construed; not be read beyond their prototypical meanings. 

4. Presumptions: at beginning of interpretive process, set up a presumptive outcome which can be overcome by persuasive support for the contrary interpretation

5.  “Substantive cannons make it easier to achieve objectives while avoiding constitutional issues.  These are great tools for court furthering policy agendas.”

a. Constitutional Avoidance: Statutes should be construed by courts to avoid raising serious constitutional questions that would otherwise be raised, as long as a court’s alternative interpretation is reasonable. 

b. Justifications:

c. Avoid notoriety or excessive publicity

d. Stakes are so much higher

e. Closes off subsequent avenues of political debate; Congress cannot do anything about it.  If Court decides case on statutory grounds, leaves door open for Congress to act, and either leave the issue as is, or force it to be a constitutional one.

f. An example of judicial minimalism

i. If more legislative deliberation will produce better results (judicial minimalism sends issues back to Congress), then you endorse judicial minimalism.  When courts refuse to interpret a statute in light of constitution, they are essentially asking Congress to let them know if it desires otherwise.  (917)
g. Rule of Lenity: When applicable, interpret a statute most favorably to a defendant.  Assuming that the legislature is loathe to come close to enacting unconstitutional criminal statutes, courts will construe criminal penalties narrowly enough so that there is no question of the statute’s constitutionality.

h. Federalism
i. Clear statement rule:  Designed to ensure an unambiguous statement from Congress before allowing certain results to be reached.  Effort to ensure that the national legislature, not simply the executive branch , has deliberated on a question raising difficult constitutional questions.
j. Separation of powers: legislatures create crimes, not courts

6. NLRB v. Catholic Bishop of Chicago 
a. Facts:  NLRB exercised jurisdiction over lay faculty at 2 Catholic HSs, certified unions as bargaining agents, ordered HSs to cease and desist refusals to bargain.  

b. Holding: Burger shifted the argument away from the constitution, based on the Supreme Court doctrine that a ruling should not be found unconstitutional if it can be disposed of on other grounds. The "other grounds" here were that there was no apparent intention of Congress to extend the NLRB's jurisdiction over parochial schools. "In the absence of a clear expression of Congress' intent to bring teachers in church-operated schools within the jurisdiction of the Board, we decline to construe the Act in a manner that could in turn call upon the Court to resolve difficult and sensitive questions arising out of the guarantees of the First Amendment Religion Clauses."

c. Dissent: (Brennan) "Explicit expressions of congressional intent in such broadly inclusive statutes are not commonplace," he argued. "Thus, by strictly or loosely applying its requirement, the Court can virtually remake congressional enactments." 
d. Impact: The Supreme Court's ruling in Catholic Bishop shut down religious school teachers' ability to unionize in many places. Burger's method of analysis, however, left the constitutional question technically unanswered, and opened the possibility for Congress and state legislatures to pass labor laws that specifically included religious institutions

7. United States v. Witkovich (1957) 

a. Facts: Immigration and Nationality Act determined that: “Any alien, against whom a final order of deportation has been outstanding for more than 6 months, shall: 3) give information under oath as to his nationality, circumstances, habits, associations, and activities, and such other information, whether or not related to the foregoing…”  Defendant argued that requiring him to answer these sorts of questions was incredibly intrusive and infringed on his first amendment rights. 

b. Holding: When the validity of an act of Congress is drawn in question, and even if a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a construction of the statute is fairly possible by which the question my be avoided.  Section 242(d) is part of a legislative scheme designed to govern and to expedite the deportation of undesirable aliens, and clause 3) must be placed in the context of that scheme. As the District Court held and as our own examination of the Act confirms, it is a permissible and therefore an appropriate construction to limit the statute to authorizing all questions reasonably calculated to keep the Attorney General advised regarding the continued availability for departure of aliens whose deportation is overdue.

c. Dissent/Criticism: the Court’s interpretation was completely inconsistent with the statute’s clear language, as well as the national security reasons Congress gave the Attorney General such broad authority.   Statutes should not be pressed to constitutional evasion.
8. Gregory v. Ashcroft, Supreme Court of US, 1991
a. Facts: Missouri Constitution provided a mandatory retirement age for “employees” over 40 who were covered by the Act.  Petitioners were state judges seeking to obtain a declaration that the mandatory retirement age violated the federal Age Discrimination in Employment Act (ADEA).  

b. Holding: Federal statute does not apply to Missouri’s state judges.  Federal statute explicitly covers state employees, and also exempts employees “on a policy-making level.”  State judges are officials on a policy-making level so they are not covered.   “We will not treat the ADEA to cover state judges unless Congress as made it clear that judges are included. It must be plain to anyone reading the act that it covers judges.”

i. Federalism canon: The federalist structure of joint sovereigns preserves to the people numerous advantages. It assures a decentralized government that will be more sensitive to the diverse needs of a heterogeneous society; it increases opportunity for citizen involvement in democratic processes; it allows for more innovation and experimentation in government; and it makes government more responsive b putting states in competition for a mobile citizenry. Principle benefit – check on abuses of power!

ii. Clear statement rule: Congress does not readily interfere with state powers, so courts must have a “clear and manifest” intention from Congress  before preempting states.   “The plain statement rule is nothing more than an acknowledgment that the states retain substantial sovereign powers under our constitutional scheme, powers with which Congress does not readily interfere.”

9. BFP v. Resolution Trust Corp. 
a. Facts: BFP, a partnership formed by two private investors, bought a home in Newport Beach, CA in 1987. BFP secured the property by obtaining a deed of trust from Imperial Savings Association (Imperial). Imperial owned the property until BFP could pay off the amount borrowed. BFP defaulted on loan repayment and Imperial proceeded to sell the property for $433,000 to settle the loan (foreclosure). Before the title of ownership transferred to the buyer, BFP filed for bankruptcy under Chapter 11 of the Bankruptcy Code. BFP asked bankruptcy court to nullify the original foreclosure sale because the home was valued at over $725,000. BFP argued that the low sales price constituted a fraudulent transfer under 11 U.S.C. Section 548(a)(2)(A), which guarantees that debtors receive "reasonably equivalent value" for property foreclosed. BFP claimed "reasonably equivalent value" was equal to the market value of the property in question. The bankruptcy court denied BFP's claim, and a District Court and the U.S. Court of Appeals for the Ninth Circuit affirmed.

b. Question: Does a property's fair market value determine whether the amount of debt settled by a foreclosure sale is "reasonably equivalent" to the property's worth, as required by U.S.C. Section 548(a)(2)(A)?

c. Conclusion:  No. (Scalia) The Court ruled 5-4 that the value received for a property at a foreclosure sale can be reasonable even if it is different from the "fair market value." A foreclosure sale alters market conditions and can lower a property's selling price. If a foreclosure sale is necessary to settle a debt, the price at which the property is sold is reasonable so long as "all the requirements of the State's foreclosure law have been complied with."

d. Note: Instance of federal law displacing state law.

10. RICO – Racketeer Influenced and Corrupt Organizations Act
a. Here, the legislature attempts to direct the court in how to approach interpreting a particular statute: “The provisions of this title shall be liberally construed to effectuate its remedial purposes.”

b. Objection to this strategy: Violates the separation of powers because it invades the court’s power to say what the law is.  

e. Legislative Background (971)
i. Entire circumstances of a statute’s creation and evolution 
1. Formal history of a statute’s evolution is widely considered relevant to statutory interpretation, even in jurisdictions whose courts won’t examine legislative debates. 
2. Legislative history usually refers to the internal legislative pre-history of a statute (the institutional progress of a bill to enactment and the deliberation accompanying that progress)
ii. The Legislative History Funnel (From most to least useful)
1. Conference and committee Reports
2. Sponsor statements

3. History of bill, rejected proposals

4. Floor and hearing colloquy

5. Views of non-legislative drafters

6. Legislative inaction

7. Subsequent legislative history

iii. Committee Reports

1. Most agree that committee reports should be considered as authoritative legislative history and be given great weight .  Most legislation essentially written in committee, and any collective statement will represent best-informed thought about what proposed legislation is doing

2. Limits on Usefulness: 

a. suspicious = lobbyists and lawyers try to get helpful language “smuggled in”

iv. Hearings and Floor Debates 
1. Traditionally receive less weight in evaluating intent compared to committee reports unless statement was made by sponsor or informed supporter of bill .

a. Tends to be highly adversarial, without elementary safeguards for balance

b. May includes “sales talk” intended to influence courts 

c. Remarks are allowed to be amended/supplemented in Congressional Record, so what appears may be totally new 
v. Statements by Sponsors or Drafters of Legislation 

1. Qualms about relying on statements made during floor debates and in legislative hearings often disappear when speaker is sponsor of bill or amendment that includes the statutory provision being interpreted.

2. Sponsors are the most knowledgeable legislators about proposed bill, so their representations about purposes and effects are relied upon by other legislators.

vi. Post-Enactment Legislative History (see Montana Wildnerness)
1. Legislative history subsequent to the passage from another piece of legislation.  

2. Proposals to amend the statute or enact a new and related statute; oversight hearings in response to agency and/or judicial implementation of the statute; efforts to “bend” interpretation of statute. 

3. This subsequent history shows how Congress understands the statute to function.
vii. Legislative Inaction   (1047)
1. “Dog didn’t bark” – when no one in the legislative discussions says that an important policy is being changed, a court should presume that no big changes are intended
2. Canon of Continuity – structure of American government suggests a constitutional bias against discontinuity in legal obligations and rights, so without clear indications to the contrary, statutes should be construed to maintain established rules and practices
3. Acquiescence Rule – If Congress is aware of an authoritative agency or judicial interpretation of a statute and doesn’t amend the statute, the court has sometimes presumed that Congress has acquiesced in the interpretation’s correctness.  
4. The Reenactment Rule – If Congress reenacts a statute without making any material changes in its wording, the Court will often presume that Congress intends to incorporate authoritative agency and judicial interpretations of that language into the reenacted statute.
5. The Rejected (or Neglected) Proposal Rule – If Congress (in conference committee) or one chamber (on the floor) considers and rejects specific statutory language, the Court has often been reluctant to interpret the statute along lines of the rejected language.
a. Interpreting Legislative Inaction (aquiescence) Does inaction on the part of Congress amount to a meaningful endorsement of the status quo?
i. AGAINST

1. Times have changed

2. We don’t know why legislature didn’t react; they may just not be aware there’s a problem

3. Counter to re-enactment rule: Congress meant to include all the other language, but not this particular part

4. Courts should abandon super strong presumption against overruling past judicial interpretation (stare decisis) because it assumes that inaction = endorsement.   

ii. FOR: 

1. Legislature has seen the decision and chose not to respond

2. Re-enactment rule: If Congress re-appropriates / amends and doesn’t change language, Courts are more willing to assume Congress intended the language to remain

3. Congress takes a vote but it doesn’t get enacted ( Pretty reliable and persuasive 

viii. Leo Sheep Co. v. United States, US Supreme Court (1979)
1. Facts: Land grants were a checkerboard, so the government cleared a dirt road extending from a local country road to the reservoir across both public domain lands and fee lands of the Leo Sheep Co. (Easement by necessity: Common law property doctrine.  Allows Congress to cross property and be exempted of trespass.)
2. Question: Does the government have implied easement to build across private land?

3. Holding: (Rehnquist) No easement by necessity.  2 issues:

a. Whatever right of passage a private landowner might have, it is not at all clear that it would include the right to construct a road for public access to a recreational area.

b. More importantly, the easement is not actually a matter of necessity in this case because the Government has the power of eminent domain. 

4. Majority also relies on expressio unius.  There are exemptions and an easement is not one of them.  If, like Easterbrook, we view statutes as contracts, then we assume those things that were not mentioned were still negotiated over, or the burden was on one party to raise them. 

5. Note: This case is an example of the imaginative reconstruction approach to legislative intent, i.e. putting oneself in the mindset of Congress when it enacted a statute.   
ix. Blanchard v. Bergeron, Supreme Court 1989
1. Facts: P was awarded compensatory and punitive damages, but sought attorney’s fees under the 1976 Civil Rights Attorney’s Fee Award Act.  Court partly relies on a Committee Report  to determine intent of the Act.

2. Dissent: (Scalia) That the Court should refer to the citation of 3 District Court cases in a document issued by a single committee of a single house as the action of Congress displays the level of unreality that our unrestrained use of legislative history has attained.  I am confident that only  a small proportion of the Members of Congress read either one of the Committee Reports in question, even if the Reports happened to have been published before the vote; that very few of those who did read them set off for the nearest law library to check out what was actually said in the four cases at issue and that no member of Congress came to the judgment that the District Court cases would trump Johnson on the point at issue here because the latter was dictum.
x. Kosak v. United States, 1984 (1015)

1. Facts: Federal Tort Claims Act: 1946: US is liable, to the same extent as a private party, for injury or loss of property, or personal injury or death caused by the negligent or within the scope of his office or employment. 13 exceptions to this waiver of sovereign immunity: no liability for any claim arising from the detention of goods or merchandise by Customs.  2680(c): exempts from coverage of the statute any claim arising in respect of the detention of any goods or merchandise by any officer of customs.  Kosak argued that statute should be construed as covering only claims “for damage caused b the detention itself and not for the negligent destruction of property while it is in the possession of the customs service.”  By “damage caused by the detention itself”, petitioner meant harms attributable to an illegal detention, such as a decline in the economic value of detained goods, etc.   

2. Holding:  The fairest interpretation of the crucial portion of the provision is the one that first springs to mind: “any claim arising in respect of” the detention of goods means any claim “arising out of ” the detention of goods, and includes a claim resulting from negligent handling or storage of detained property. Why? The person who almost certainly drafted the language under consideration clearly thought that it covered injury to detained property caused by the negligence of customs officials. 

a. Plain meaning rule: Petitioner argues that 2680(c) should not be construed in a fashion that denies an effectual remedy to many persons whose property is damaged through the tortious conduct of customs officials.  That contention has force, but it is properly addressed to Congress, not to this Court.  The language of the statute as it was written leaves us no choice but to affirm the judgment of the Court of Appeals that the Tort Claims Act does not cover suits alleging that customs officials injured property that had been detained by the Customs services.  
b. Canon: Words are known by the company they keep.

c. Court relies on a statement of a nonlegislator: Why should the views of a non-legislator count in determining the intent of Congress? Like good commentary in a treatise or a law review article, it makes the most sense of the legislation.   Supreme Court has occasionally relied on statements by public, no-nlegislative officials who draft or promote statutes.
xi. In re Sinclair, 7th Circuit 1979
1. Facts: Conflict between a statute and its legislative history. Section 302(c)(1) of Bankruptcy Judges, US Trustees, and Family Farmer Bankruptcy Act of 1986: “The amendments made by subtitle B of the title II shall not apply with respect to cases commenced under title 11 of the United States Code before the effective date of this Act.

2. Question: Should bankruptcy petition be treated under old law or new act, much more favorable to farmers than previously?  Which prevails in the event of conflict, the statute or its legislative history? 
3. Holding:  (Easterbrook) No way of knowing why there is such a clear discrepancy between language of statute and the committee reports/legislative history.  The statute says conversion is impossible; the report says that conversion is possible and describes the circumstances under which it should occur. Ultimately, however, statute trumps legislative history.  “Committee reports help courts understand the law, but this report contradicts rather than explains the text. So the statute must prevail… Statutes are law, not evidence of the law.  

4. Note on legislative history’s importance: (992) Easterbrooke: “An anadorned plain meaning approach to interpretation supposes that words have meanings divorced from their context – linguistic, structural, functionl, social, historical.  Language is a process of communication that works only when authors and readers share a set of rules and meanings.  What “clearly” means one things to a reader unacquainted with the circumstances of the utterance – including social conventions prevailing at the time of drafting – may mean something else to a reader with a different background.  Legislation speaks across decades, during which legal institutions and linguistic conventions change. To decode words one must frequently reconstruct the legal and political culture of the drafters.  Legislative history may be invaluable in revealing the setting of the enactment and the assumptions its authors entertained about how their words would be understood.”

xii. Montana Wilderness Association v. United States Forest Service, US Court of Appeals, 1981

1. Facts: Under the 1977 Montana Wilderness Study Act, the United States Forest Service must "administer specific Wilderness Study Areas . . . 'to maintain their presently existing wilderness character and potential for inclusion in the National Wilderness Preservation System.'"  Montana Wilderness claimed that USFS would violate the 1977 Montana Wilderness Study Act by allowing Burlington Northern Railroad  Inc. to construct a road through the Wilderness Study Areas, thereby arguably disqualifying the areas as wilderness under the Act.  Burlington Northern and the United States Forest Service argued that the 1980 Alaska Lands Act section 1323(a) provided access to Burlington Northern for its enclosed land. Besides, the sponsor of bill said AFTER BILL was approved that he intended it to be applicable nationwide.

2. Question: Ambiguous term in Alaska Lands Act section 1323(a): “National Forest System” – Nation-wide application or only valid in Alaska??
3. Holding: Given statute and legislative history, Defendant’s interpretation of the Alaska Lands Act IS NOT CONVINCING.  It is far from clear that legislature intended Alaska Lands Act section 1323 to apply nationwide.  Thus the Act is limited in its application to the state of Alaska and has no relevance to this case!!!
a. Title V of Act is helpful: Description of “National Forest System” as national forests of Alaska.  Also, section 1323 (b) applies only to Alaskan land, so a strong presumption arises that 1323 (a) was meant to apply only to Alaska as well.  (Noscitur canon)

b. No other provision in the Alaska Lands Act has nation-wide application.

c. Legislative history: There is not one single suggestion in senate discussions that anything in the Alaska Lands Act would affect rights in the rest of the country. 

d. Off-the-record views of congressmen such as those expressed in letters of Representatives Sieberling and Weaver are not attributed to Congress as a whole.
4. NOTE – Court later changed its mind!!!  Three weeks after Congress passed the Alaska Lands Act, a House-Senate Conference Committee considering the Colorado Wilderness Act interpreted 1323 of the Alaska Lands Act as applying nation-wide: “Section 7 of the Senate amendment contains a provision pertaining to access to non-Federally owned lands within national forest wilderness areas in Colorado.  The House bill as no such provision. The conferees agreed to delete the section because similar language as already passed Congress in Section 1323 of the Alaska National Interest Lands Conservation Act.”  Court then said that while a subsequent conference report is not entitled to great weight, it is still entitled to significant weight, particularly where it is clear that the conferees had carefully considered the issue.  The conference Committee’s interpretation of 1323 was the basis for their decision to leave out an access provision passed by one house.  Therefore, court concludes that the report “tips the balance decidedly in favor of the broader interpretation of 1323.  Holding: Burlington Northern has an assured right of access to its land pursuant to the nation-wide grant of access in 1323.  This is one of the few cases where court changes its stance based on further evidence of Congressional intent. 
f. Legislative Inaction and statutes as precedents (630) (Super strong presumption against overruling statutory precedents)
i. Rapanos v. United States, US Supreme Court 2000

1. Facts: Rapanos allegedly illegally discharged fill material into protected wetlands in violation of the Clean Water Act (CWA) in an attempt to make the land more conducive to development. The CWA requires landowners to obtain permits before they discharge fill material into “navigable waters.” Congress has defined “navigable waters” as “waters of the United States, including the territorial seas.” The Army Corps of Engineers (agency) defined “waters of the United States” to include wetlands "adjacent" to other waters of the United States. After a trial, the district court found that the Rapanos had filled 54 acres of land that qualify as wetlands under the CWA. The district court relied on the Corps’ regulation as supporting CWA jurisdiction over the Rapanos' lands. It found that the Rapanos' wetlands had "surface connections" to tributaries of traditional navigable waters, and thus were "adjacent" wetlands.

2. Questions: Does the Clean Water Act prohibition on discharges into "navigable waters" extend to non navigable wetlands that do not abut a navigable water?   Does extension of Clean Water Act jurisdiction to every intrastate wetland with any sort of hydrological connection to navigable waters, no matter how tenuous or remote the connection, exceed Congress' constitutional power to regulate commerce among the states?

3. Holding: Previous judgments vacated and case remanded. While five justices agreed to void rulings against the plaintiffs the court was split over further details, with the four more conservative justices (Scalia) arguing in favor of a more restrictive reading of the term "navigable waters" than the four more liberal justices (Stevens). 
a. Army Corp’s definition of navigable waters stretched the statute potentially beyond Congress’s Commerce Clause authority.

b. Congress’s “deliberate failure to express any opinion” was actually simply a failure to express any opinion.  No idea why Congress’ failure to act in 1977 was because they agreed with the Corps’ regulations, or a belief that the courts would eliminate any excesses or just an unwillingness to confront the environmental lobby!  Extremely problematic to rely on what Congress did not do to interpret a statute! Absent overwhelming evidence of acquiescence, one should not replace the plain text and original understanding of a statute with an amended agency interpretation.  

c. Federalism CANON: Courts need a clear and manifest statement from Congress to authorize an unprecedented intrusion into traditional state authority. Presumption against assuming Congress is displacing state authority unless it does so explicitly! 
d. Constitutional avoidance canon: there is a question about where congress’s powers to regulate the nation stop under the constitution.   Allowing the government to regulate bodies of ‘water’ so far away from US navigable waters in the states, could possibly be unconstitutional.  

ii. Flood v. Kuhn (super strong presumption against overruling statutory precedents) (640-8) 
1. Facts: Curt Flood, a St. Louis Cardinals' outfielder, had a contract including a “reserve clause” requiring him to play for the Cardinals, allowing the Cardinals to unilaterally assign his contract to another team, and also allowing them to renew his contract so long as the minimum salary was provided.  Curt refused to be traded to the Philadelphia Phillies after the 1969 season and asked Bowie Kuhn, the Commissioner of Baseball, to be allowed to negotiate a contract with the team of his choice.   Flood filed a lawsuit claiming that the reserve clause violated antitrust laws because it prevented him from contracting with the team of his choice.  

2. Holding: Court ruled in baseball's favor (for Kuhn) 5-3, citing STARE DECISIS. However, the court admitted the original grounds for the antitrust exemption were tenuous at best, that baseball was indeed interstate commerce for purposes of the act and the exemption was an "anomaly" it had explicitly refused to extend to other professional sports or entertainment. 

a. Baseball’s exemption from antitrust laws is an exception that has been with us for half a century

b. 5 consecutive cases – resting on a recognition and acceptance of baseball’s unique characteristics and needs.  

c. Also – concern about retroactivity problems.

d. Finally, remedial legislation has been introduced in Congress but none has ever been enacted.  Thus one can assume that Congress as yet has no intention to subject baseball’s reserve system to the reach of the antitrust statutes.

e. If there is any inconsistency or illogic in baseball’s exemption, it should be remedied by Congress and not by the courts.
f. Dissent: (Blackmun) In 1922 Court had a narrow parochial view of commerce.  With the demise of the old landmarks of that era, the whole concept of commerce has changed.  Congress has refused to enact bills broadly exempting professional sports from antitrust regulation.  Silence of congress should not prevent courts from correcting their own mistakes. It is more important that the law be settled right than for it to simply be settled. The law recognizes the necessity of CHANGE, otherwise rules would simply persist from a blind imitation of the past. 
iii. Patterson v. McLean Credit Union.
1. Facts: Brenda Patterson brought a lawsuit against her former employer for workplace racial harassment. She based her claim on 42 USC 1981, which prohibits discrimination on the basis of race in the making and enforcement of contracts. 

2. Question: Does 1981 afford a remedy against private, as opposed to public, employers?  Worry: Court would use conservative majority and relaxation of stare decisis to overrule Runyon v. McCrary, which provided such a remedy against private schools excluding children on the basis of race. 

3. Holding:  Statutory precedents are subject to normal (not super strong) stare decisis rules.  DID NOT OVERRULE RUNYON – simply did not apply it at all.  But declined to find that racial harassment on the job is actionable.  

4. Dissent: Majority’s refusal to apply Runyon was a failure to take the precedents authority seriously.

iv. Bob Jones University v. United States, US Supreme Court, 1983

1. Facts: According to plain textual reading of 26 USC 501(c)(3), Bob Jones University was exempt as an educational institution. But the IRS decided that it could not longer legally justify allowing tax-exempt status to private schools which practices racial discrimination. Abiguous/contentious term: “charitable”.
2. Holding: (Burger) IRS can, without the approval of the United States Congress, revoke the tax exempt status of organizations that are contrary to established public policy. The Court, speaking through Burger, read a "common law" public interest requirement into the statute governing tax-exempt charitable status, and cited Congress' refusal to intervene as proof that they approved of the IRS's construction of the statute. Lewis F. Powell wrote a separate concurring opinion, emphasizing the importance of Congressional approval for administrative policy changes. “Both the courts and the IRS have long recognized that the statutory requirement of being organized and operated exclusively for religious, charitable, or educational purposes’ was intended to express the basic common law concept of CHARITY.  All charitable trusts, educational or otherwise, are subject or the requirement that the purposes of the trust may not be illegal or contrary to public policy.” In other words, to qualify for a tax exemption pursuant to 501(c)(3), an institution must show, first, that if falls within one of the 8 categories expressly set forth in that section, and second, that its activity is not contrary to settled public policy.”

ADMINISTRATIVE AGENCIES 

V. The Rise of the Administrative State

a. The Progressive Era

i. Industrialization and the rise of large corporations - public fear of corporate power

ii. First modern administrative agencies: ICC in 1887 – deals with Railroads and what they can do; FTC in 1914 – Sherman Anti-Trust Act established Agency to make sure that large corporations and corporate trusts are regulated

iii. View of  independent commissions as  “clearly nonpartisan in their makeup” 

b. New Deal – Government intervention is still good.

i. Explosion of federal agencies  (E.g., SEC, FCC, NLRB, FPC)

ii. Depression  - FDR’s Second Bill or Rights – education, work, home, care in old age.
iii. Still there is trust that experts will make good decisions, so agency statutes were written broadly

c. 1950s - 1970s

i. 1950s Public choice/agency capture theory - Groups arise with disproportionate interests; industry groups are most interested in what the agency does, so they use money and power to influence government.  
ii. Agencies responding to political and economic interests rather than relying on scientific knowledge

iii. “Revolving door” between agency work and private sector
iv. Regulators are appointed by political figures who are elected by interest groups.
d. Rights revolution 1960s and 1970s

i. Explosion of Regulation: 5,000 pages of federal register in 1960, tens of thousands by 1979
ii. Nixon: “Clean air, clean water, open spaces” as birthright for every American 
e. 1980-today

i. Smaller government

1. Regulate only when there is a need due to market failure

2. Greater reliance on private rights and tort lawsuits

3. Strict legislative oversight

a. Cost-Benefit analysis ( harder for agencies to regulate

VI. Agency Legal Framework 

a. Legislative power
i. Art. 1, § 8 – Necessary and Proper Clause: "The Congress shall have Power - To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof."    

1. Articles 1,2,3 establish “separation of powers” and also leave the shaping of government in Congress’s hands.  The make-up and functions of the inferior parts of government are left to Congress’s sweeping authority to legislate what is necessary and proper to carry out the governmental scheme.

b. Executive power 
i. Art. 2 § 1 – Vesting Cause: “Executive power shall be vested in the President”

ii. Art. 2 § 3 – Take Care Clause: The President is to “take care that the laws be faithfully executed”.
1. The Constitution is laconic about describing the “executive power”; text does not say exactly how President should “take care that the laws be faithfully executed.”   
iii. Art. 2 § 4:  “President shall nominate and by and with the advice and consent of Senate, shall appoint all … Officers of the U.S., whose Appointments are not herein otherwise provided for, and which shall be established by law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.” 
1. Gives president power to appoints principal officers but there is no express provision for removal!!!

2. No precise description of functions of inferior officers: Evaluate their jurisdiction and tenure, nature of functions. (Principal officers generally have rule-making, investigative and enforcement power.)
c. 2 Theories
i. Unitary executive: 
1. The Constitution vests all executive power in the President, and while contemplating delegation, clearly intends focused, personal responsibility for its exercise.  President heads entire branch, and needs power over it.  It follows that the President necessarily has removal powers.  If president has hiring power, he should have firing power.
2. On the other hand, subordinating the Executive Branch entirely to Congress would leave it open to Congress to divide and transfer the executive power by statute, changing the government into a parliamentary despotism with a nominal executive without any actual power.

ii. Limits on Executive power: 
1. Expressio Unius Constitution lists a bunch of things the President can do, but removal is NOT one of them. 
2. If the Constitution is interpreted as granting the President unlimited power, he could theoretically substitute his judgment for that of any agency, on the grounds that he must take care that the laws be faithfully executed.  All questions of law enforcement would become questions of presidential discretion.  By the same token, it would be impossible for Congress, notwithstanding its broad powers under the “necessary and proper” clause, to leave anything to the specially trained judgment of a subordinate executive official with any assurance that his discretion would not be perverted to political ends for the advantage of the administration in power.  
VII. What leads Congress to create agencies? 

a. There are a number of law implementation choices available to the legislature.  First, the legislature can authorize public enforcers to prosecute violators of the statute and exact some penalty from them (criminal laws).  Second, the legislature can authorize victims of conduct violating the statute to sue the violators for damages and/or injunctive relief (torts).  In these first two implementation choices, the legislature is authorizing courts to adjudicate the enforcement lawsuits and to develop the standards and rules of the statute.  Third, the legislature can delegate the development of standards ad/or the adjudication of violations to a public administrative agency.  Advantages of agencies:

i. Efficiency: Congress doesn’t have time to regulate AND legislative process is too unwieldy to continuously update law and policy.  Administrative agencies can play a more directed and dynamic role.
ii. Competence: Representatives are not elected because of expertise in certain areas.  Agencies develop expertise.
iii. Blame Avoidance/ abdication of political responsibility: When Congress cannot agree on solution to a problem, it can create an agency with extremely vague mandate without having to make though choices that would anger certain interest groups, constituents – i.e. “With delegation, the elected lawmakers who receive contributions from industries can work directly on their behalf, but they do so behind the scenes… rather than by casting votes on the floor of Congress or by signing bills, they make law through agencies, but not in the publicly accountable way that the Constitution contemplated.  In making laws, Congress has to allocate both rights and duties in the very course of stating what conduct it prohibits, and so must make manifest the benefits and costs of regulation. When Congress delegates, it tends to do only half its job – to distribute rights without imposing the commensurate duties.  So it promises clear air without restricting polluters and higher incomes for farmers without increasing the price of groceries. In striking poses popular to each and every constituency, Congress ducks the key conflicts. Delegation allows legislators to claim credit for the benefits which a regulatory statute promises yet escape the blame for the burdens it will impose, because they do not issue the laws needed to achieve those benefits. Delegation allows Congress to avoid taking a position on any controversial choice.” (95)
1. CASE STUDY: The National Traffic and Motor Vehicles Safety Act of 1966  (1126)  Nader focused a lot of political attention on automobile safety in 1960’s and managed to get the 1966 Safety Act passed.   Department of Transportation then created NHTSA agency meant to create objective safety standards for cars.  Why did Congress write the Safety Act in such broad terms?  On the one hand, one can argue that it is hard for entire Congress to develop expertise sufficient to create detailed safety regulations.  Congress’s function is to DIRECT national policy.   Cynical view: Congress needed to address safety concerns – take some action – to due publicity on issue, but didn’t want to create immediate costs for auto-industry and auto lobby.
VIII. Non-Delegation Doctrine

a. Controversy:  
i. The legislature can’t delegate its inherent lawmaking powers to agencies. John Locke: “The legislative cannot transfer the power of making laws to any other hands; for it being but a delegated power from the people, they who have it cannot pass it over to others.”  “The power of the legislative, being derived from the people… [is] only to make laws, and not to make legislators.”  

ii. “[On the other hand], a hermetic sealing-off of the three branches of government from one another could easily frustrate the establishment of a National Government capable of effectively exercising the substantive powers granted to the various branches by the Constitution. (76) 

b. Compromise: Legislature must create enough structure to make it possible to assess and/or control the legality of the delegate’s conduct by providing:

i. Specific standards the bureaucracy shall apply in administering the delegation; or 

ii. Laying down an “intelligible principle” to which the administrators must conform.

c. Functions of Non-Delegation Doctrine (Rehnquist in Industrial Union)

i. Ensures that important choices of social policy are made by Congress, the branch of government most responsive to popular will.

ii. Guarantees that, to the extent Congress finds it necessary to delegate authority, it provides the recipient of that authority with an intelligible principle to guide the exercise of the delegated authority.

iii. Ensures that courts charged with reviewing the exercise of delegated legislative discretion will be able to test that exercise against ascertainable standards.
d. Non-delegation doctrine has been weakly applied since the 1930’s.  For courts to be aggressive about enforcing a constitutional principle of non-delegation, they would have to judge how specific constitution requires congress to be when delegating projects to agencies; courts don’t feel comfortable doing this given lack of clarity, no accessible judicial formula for sorting out boundary between legislation that is specific enough or too general.   
i. As Scalia said in Mistretta dissent: “The debate over unconstitutional delegation [quickly] becomes a debate not over a point of principle but over a question of degree.  As Chief Justice Taft expressed… the limits of delegation ‘must be fixed according to common sense and the inherent necessities of the governmental co-ordination.’ Since Congress is no less endowed with common sense than we are, and better equipped to inform itself of the ‘necessities’ of government; and since the factors bearing upon those necessities are both multifarious and highly political… it is small wonder that we have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left those executing or applying the law.” (60)

e. Mistretta v. United States, US Supreme Court, 1989
DELEGATION MUST BE SUFFICIENTLY SPECIFIC AND DETAILED TO MEET CONSTITUTIONAL REQUIREMENTS.
i. Facts: John Mistretta, who allegedly distributed cocaine, moved to have the sentencing guidelines ruled unconstitutional under excessive delegation of authority by Congress and violation of the separation of powers. 

ii. Question: 2 issues: Delegation and Separation of Powers.  Was the Sentencing Reform Act of 1984 establishing the U.S. Sentencing Commission within the judicial branch, and empowering seven voting members to promulgate binding sentencing guidelines for federal judges a constitutional?

iii. Holding: (Blackmun) The Sentencing Reform Act of 1984 was a constitutional delegation of powers.  As society increases in complexity, Congress must delegate its job “under broad general directives”. The broad delegation “is sufficiently specific and detailed to meet constitutional requirements.” Congress had three goals in mind (1) guarantee to uphold the Act passed (2) provide certainty and fairness (3) establish uniform criminal justice process. Congress specified four purposes of sentencing, set forth a guideline system for specific cases, listed 11 factors to consider when sentencing. Congress went into enumerated detail of the guidelines the Sentencing Commission more than an “intelligible principle”—the requirement for delegation of power.
iv. Dissent: (Scalia) IMPORTANCE OF NONDELEGATION TO DEMOCRACY.  “While the products of the Sentencing Commission’s labors have been given the modest name ‘guidelines’, they have the force and effect of laws....  The decisions made by the Commission are far from technical, but are heavily laden with value judgments and policy assessments.  It is difficult to imagine a principle more essential to democratic government than that upon which the doctrine of unconstitutional delegation is founded: Except in a few areas constitutionally committed to the Executive Branch, the basic policy decisions governing society are to be made by the Legislature.   
1. Congressional abdication of responsibility: If rulemaking can be entirely unrelated to the exercise of judicial or executive powers, I foresee all manner of “expert” bodies, insulated from the political process, to which Congress will delegate various portions of its lawmaking responsibility.  How tempting to create an expert Medical Commission … to dispose of such thorny, “no win” political issues as the withholding of life-support systems in federally funded hospitals, or the use of fetal tissue for research.  This is an undemocratic precedent that we set – not because of the scope of the delegated power, but because its recipient is not one of the 3 Branches of Government.  The only governmental power the Commission possesses is the power to make law; and tit is not the Congress.  The Court errs not so much because it mistakes the degree of commingling, but because it fails to recognize that this case is not about commingling, but about the creation of a new branch altogether, a sort of junior-varsity Congress.  (This constitutes delegation of nothing but legislative power because Congress does not want to deal with these issues -- Rebuttal: Why should there be a Constitutional difference between agencies that have only legislative power vs. agencies that have legislative and other powers?)
f. United States v. Grimaud, 1911 (83) 
ADMIN AGENCIES CAN FILL IN DETAILS IF CONGRESS MADE KEY DECISIONS
i. Facts: Statute delegated power to Secretary of Agriculture to decide terms, conditions, etc. of raising sheep on federal land.  Grimaud argued that the arrangement allowed the Secretary to enact criminal laws.     

ii. Holding: Court decides that this is not unconstitutional because Congress had already made the key decisions – to outlaw behavior, and if the Secretary of Agriculture determined the actual punishment (civil and criminal sanctions) that was fine.  Secretary was not really “making policy”, but “filling in the details.” “In authorizing the Secretary to issue regulations, Congress was merely conferring administrative functions upon an agent, and not delegating to him legislative power.  A violation of the rules is made a crime, not by the Secretary, but by Congress. The statute, not the Secretary, fixes the penalty.  The determination of the questions committed to the Secretary is a matter of administrative detail.” 

g. J.W. Hampton v. United States, 1928 (83)

DELEGATION OK IF CONGRESS EXPRESSED INTELLIGIBLE PRINCIPLE 
i. Facts: Congress sets rates of imports and gives President the authority to change the rate if circumstances change.  

ii. Question: Is this just another case of contingent facts? (i.e. president just determines whether fact exists…) 

iii. Holding: Court’s rationale: there is an intelligible principle to which the President is directed to conform, therefore CONSTITUTIONAL – not beyond the bounds of “filling up the details” or ascertaining a “contingency.”   

h. Panama Refining Co. v. Ryan, 1935 (84)

STATUTE UNCONSTITUTIONAL – CONGRESS SET NO POLICY/ STANDARDS/ RULES TO GUIDE

i. Facts: Statute imposed sanctions on companies that produced more than their quota of oil.  D argued that this delegation was unconstitutional because it gave President a license to make broad policy decisions without any meaningful guidelines.  

ii. Holding: Court decides that this statute was unconstitutional.  “In every case in which the question has been raised, the Court has recognized that there are limits of delegation which there is no constitutional authority to transcend.  [This statute] goes beyond those limits.   As to the transportation of oil production in excess of state permission, the Congress has declared no policy, has established no standard, has laid down no rule.  There is no requirement, no definition of circumstances and conditions in which the transportation is to be allowed or prohibited.”

iii. Dissent: (Cardozo)  The delegation of powers to President in this case was well within range of powers he has been given. President knows purpose of statute and has enough guidance to use judgment and discretion. “Discretion is not unconfined and vagrant. It is canalized within banks that keep it from overflowing… The separation of powers between the Executive and Congress is not a doctrinaire concept to be made use of with pedantic rigor.”
i. A.L.A. Schechter Poultry Corp. v. United States, 1935 (Ultimate non-delegation case! Good law)
DELEGATION MUST BE CONFINED TO CLASS/GROUP OF ACTS BY REF TO A STANDARD

i. Facts: Ds convicted for violating Live Poultry Code requirement that wholesaler can’t allow buyer to select particular chicken. The National Industrial Recovery Act was promulgated as part of the National Industrial Recovery Act (NIRA) which authorized the President to approve codes of fair competition. The President could choose to give some codes the force of law. 
ii. Holding: Delegation of powers from Congress to President in this case was unconstitutional. Here is an attempted delegation not confined to any single act nor to any class or group of acts identified or described by reference to a standard.  Since there was no standard for application, code was essentially allowing trade and industry to regulate themselves.

1. No real standard: FTC empowered to enforce “fair” competition

2. Too broad in scope (statute covered every industry)

3. Unclear how long the duration of the statute was

j. Industrial Union Department, AFL-CIO v. American Petroleum Institute
REHNQUIST’S 3 RATIONALES FOR NON-DELEGATION AND CONST. AVOIDANCE
i. Facts: The Occupational Safety and Health Act of 1970 delegated broad authority to the Secretary of Labor to promulgate standards to ensure safe and healthful working conditions for the Nation's workers (the Occupational Safety and Health Administration (OSHA) being the agency responsible for carrying out this authority). According to Section 3(8), standards created by the secretary must be “reasonably necessary or appropriate to provide safe or healthful employment and places of employment”. Section 6(b)(5) of the statute sets the principle for creating the safety regulations, directing the Secretary to “set the standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity…”. 

ii. Issue: Secretary's interpretation of "extent feasible" to mean that if a material is a unsafe he must “set an exposure limit at the lowest technologically feasible level that will not impair the viability of the industries regulated.”  Was this delegation of power to Secretary of Labor unconstitutional?  

iii. Holding:  The Secretary applied the act inappropriately. In order to comply with the statute, the secretary must determine 1) that a health risk of a substance exists at a particular threshold and 2) decide whether to issue the most protective standard, or issue a standard that weighs the costs and benefits. Here the secretary failed to first determine that a health risk of substance existed for the chemical Benzene when workers were exposed at 1 part per million. Data only suggested the drug was unsafe at 10 parts per million. Thus, the secretary had failed the first step of interpreting the statute, that is, finding that the substance posed a risk at that level.

1. CANON – constitutional avoidance =  It would be unreasonable to assume that congress intended to give the Secretary “unprecedented power over American industry”. Such a delegation of power would likely be unconstitutional. The court also cited the legislative history of the act, which suggested that congress meant to address major workplace hazards, not hazards with low statistical likelihoods.
2. Court noted in dicta that if the government's interpretation of the authorizing statute had been correct, it might violate the non-delegation doctrine. 
iv. Renquist’s concurrence: Court should strike down case on the basis of the non-delegation doctrine. The non-delegation doctrine… holds that Congress cannot delegate law-making authority to other branches of government. Rehnquist offered three rationales for the application of the non-delegation doctrine. First, ensure Congress makes social policy, not agencies; delegation should only be used when the policy is highly technical or the ground too large to be covered. Second, agencies of the delegated authority an “intelligible principle” to exercise discretion. Third, the intelligible principle must provide judges with a measuring stick for judicial review.

IX. Constitutional Position of Agencies

a.  “Aggrandizement”: What limits exist on the extent to which the Necessary and Proper Clause permits Congress to provide for its own participation in (or performance of) functions constitutionally assigned to the President or the Courts?  

b.  “Encroachment”: Do structural arrangements threaten the President’s constitutionally assigned responsibilities, despite no attempt of Congress to misappropriate for itself authority that uniquely belongs to the President or the Courts?
c. Can President dictate how a subordinate executive branch official exercises discretion delegated by statute to that official???

i. Relying on the Supreme Court’s sanction of independent agencies in Humphrey’s Executor and Myers, one can argue that Presidents cannot direct the exercise of discretion delegated by statute to subordinate officials.  On the other hand, relying primarily on the Vesting Clause’s grant of executive power  to the President and the Take Care Clause, one can also argue that discretionary authority delegated to subordinate officers is subject to the President’s control.   

ii. As a practical matter, Presidents can influence – if not control outright – what subordinate officials do by use of the powers they unquestionably have.  Presidents have the power to appoint, to supervise and coordinate and to demand information from their subordinates. 

d. Appointment/ Removal power of heads of agencies
i. Independent agencies vs. executive agencies

1. Independent: President can’t fire head unless meets statutory criteria ( goal is to make agency less politicized

2. Executive agencies: President can remove at will

ii. How Presidents get political majorities in agencies

1. Some people quit when Presidents change 

2. Chair people usually resign since President gets to pick the chairman

3. With no removal protection, President could just clean house right away

4. Rule after Humphrey’s Executor: if they don’t resign, President has to wait until their term expires.
iii. Myers v. United States, (1926)            AGGRANDIZEMENT case
CONGRESS CAN’T LIMIT PRES’S REMOVAL POWER OF PURELY EXECUTIVE OFFICERS
1. Facts: Could Congress protect executive officials from removal from office without its concurrence? 

2. Holding:  No.  Statute = unconstitutional.

a. Unitary executive branch view: All officials in the government who are exercising executive power have to be under the ultimate control of the president to further efficient functioning of the executive branch. 

b. Separation of Powers: Congress was trying to insert itself into the removal process – core problem in the separation of gov’t powers.  There is no problem however, when Congress puts restrictions on firing of a person while remaining outside of the decision process. (Humphrey’s Executor).  “The reasonable construction of the Constitution must be that the branches should be kept separate in all cases in which they were not expressly blended, and the Constitution should b expounded to blend them no more than it affirmatively requires.

iv. Humphrey’s Executor v. United States, (1935)            ENCROACHMENT case
CONGRESS CAN LIMIT PRES’S REMOVAL POWER OF IND. AGENCY OFFICERS (Limits Meyers to “purely Executive Officers.”)
1. Facts: Federal Trade Commission (FTC) was established to enforce ant-trust matters. FDR wanted to remove FTC commissioner b/c of disagreements in policy, but he did not have “good cause” as required by Congress.  (Congress wanted agency to be somewhat independent and not entirely responsive to the president’s political will.)

2. Question: Was the FTC statute constitutional in giving Commissioners of the FTC a fixed term of office, from which the President could remove them only for “cause”?

3. Holding: Yes. This case upholds the independence of the bureaucracy when the Congress wants it to be independent (against the uniform executive theory) requiring president to cite good cause before firing an officer of the U.S. Whereas in Meyers, postmasters are deemed to perform only executive functions (no legislative or judicial power).  Commissioners, however, occupy no part of executive department, exercise no executive power and are free to exercise judgment without leave or hindrance of any other official or any department of the government.  Independent officers of FTC exercised a quasi-legislative/judicial function.  

4. NOTE: The Court has not had to decide on the issue of whether Congress could require good cause to firing a high level cabinet member like the Sec. of State or the Sec. of Defense.  Congress has not yet pushed that limit. It is believed that if they did, the court would not uphold such a requirement. 

v. Bowsher v. Synar, (1986)       AGGRANDIZEMENT case
CONGRESS CAN’T LIMIT PRES’S REMOVAL POWER OF EXECUTIVE OFFICERS = INTRUDING ON EXECUTION FUNCTION OF EXECUTIVE

1. Facts: Under the Gramm-Rudman-Hollings Act, allowable deficit levels were calculated with an eye to eliminating the federal deficit. The Comptroller General made a recommendation to the President, who was then required to issue an order effecting the reductions required by the Comptroller General.  The Comptroller General was nominated by the President from a list of three people recommended by the presiding officers of the House and Senate. He was removable only by impeachment or a joint resolution of Congress (which requires majority votes in both houses and is subject to the veto). Congress can give a number of reasons for this removal, including “inefficiency,” “neglect of duty,” or “malfeasance” – GOOD CAUSE required.
2. Holding:  The Comptroller is an executive branch member, and Congress has unlawfully intruded in the removal process. The Gramm-Rudman-Hollings Act was an unconstitutional usurpation of executive power by Congress because the law empowered Congress to terminate the United States Comptroller General.  “By placing the responsibility for execution of the Balance Budget and Emergency Deficit Control Act in the hands of an officer who is subject to removal only by itself, Congress in effect has retained control over the execution of the Act and has intruded into the executive function.  The Constitution does not permit such intrusion.”

a. Definition of “executive power.” The CG’s function under the Act is the “very essence” of execution of the laws since (1) it entails interpreting the Act to determine precisely what kind of budgetary calculations are required and (2) the CG commands the President to carry out, without variation, the CG’s directive regarding the budget resolutions. Interpreting a law enacted by Congress is the “very essence” of executions of the laws. Once Congress passes legislation, it can only influence its execution by passing new laws or through impeachment.
3. Dissent: (White) PRAGMATISM V. FORMALISM.  The act should have been upheld.  White focused on a less formalistic approach to separation of powers questions. He stated that even “the results of a constitutional legislative process may be unconstitutional if they are in fact destructive of the scheme of separation of powers.” The key question, White contended, is whether there is a real threat of “encroachment or aggrandization of one branch at the expense of the other.” This Act, White argued, didn't pose such a threat. “The practical result of the removal provision is not to render the Comptroller unduly dependent upon or subservient to Congress, but to render him one of the most independent officers in the entire federal establishment.  Those who have studied the office agree that the procedural and substantive limits on the power of Congress and the President to remove the Comptroller make dislodging him against his will practically impossible.  Barring resignation, death, physical or mental incapacity, or extremely bad behavior, the Comptroller General is assured his tenure if he wants it.  The threat of “here-and-now” subservience” is obviously remote indeed.
vi. Buckley v. Valeo, US Supreme Court (1976)          AGGRANDIZEMENT case
CONGRESS CAN’T APPOINT “PRINCIPLE” EXEC OFFICERS, ONLY “INFERIOR” OFFICERS 

1. Facts: The Federal Election Commission (FEC) statute had a provision for direct legislative appointment for most of its members.  Also, the FEC had significant a amount of power which could have partisan implications, including the authority to conduct investigations, make rules that have the force of law, and enforcement powers (to decide whether a violation occurred and can sanction candidates, donors, etc.) 
2. Question: Was the method for appointments to the Federal Election Commission an unconstitutional violation of Separation of Powers?
3. Holding: Yes.  The Supreme Court opined that these powers could properly be exercised by an "Officer of the United States" (validly appointed under Article II, Section 2, clause 2 of the Constitution) but held that the Commissioners could not exercise this significant authority because they were not "appointed".  The Court found that the FEC was part of the executive branch, and therefore appointment of its officers was to be pursuant to Art. II.  
a. FEC was properly part of the executive.  If the FEC just had investigative powers, then it wouldn’t necessarily be executive.  It would just be an arm of congress whose job it was to inform Congress of when laws were being violated. But this agency’s powers went beyond investigation because it made rules with the effect of laws and enforced them by issuing sanctions.   ‘Rulemaking, enforcement, and the Commission’s other responsibilities represented the “performance of a significant governmental duty exercised pursuant to a public law”, and were therefore to be exercised only by officers of the United States – by persons subject to appointment by the President or by a head of one of “the executive departments.”
vii. Morrison v. Olson, (1988) (171)         AGGRANDIZEMENT AND ENCROACHMENT case
CONGRESS CAN LIMIT PRES REMOVAL POWER OF INDEPENDENT AGENCY INFERIOR OFFICERS   

1. Background: After Watergate scandal, President Nixon was forced to ask AG, Richardson, to appoint an independent counsel to investigate high ranking government officials for suspected violations of the law.  Ultimately, Nixon ordered AG and his subordinate to fire special prosecutor, and they both resigned. Nixon theoretically had the power to do so = huge public outcry.  As a result, Congress passed Ethics in Government Act:
a. AG determines if there are reasonable grounds to believe that further investigation/prosecution of govt officials is warranted.  Independent counsel basically has all the powers of DOJ, powers to prosecute and investigate. What about controls on the counsel? Court that appoints the counsel can terminate the position if the court concludes that the functions counsel was appointed for have been fulfilled; also, AG has power to remove counsel for cause.

b. Benefits of independent counsel statute:

i. Need for independence to investigate executive branch

ii. Don’t want decisions to ebb and flow with politics

iii. Non-partisan process to guarantee integrity of gov’t officials
c. Late 1990s: Independent counsel statute expired and hasn’t since been revived!!

2. Question:  Was Ethics in Government Act, limiting executive ability to remove independent counsel, unconstitutional?  Challenges:

a. Appointment process: Independent counsel are principal officers, so president must appoint him.

b. Removal:  President only has “for cause” removal!  Improper limitation of executive power.
3. Holding: (Rehnquist) Ethics in Government Act was constitutional. 
a. FORMALISM v. PRAGMATISM:  New test – Is Congress trying to interfere with President’s constitutional duty of executive power?  Real question is whether the removal restrictions are of such a nature that they impede the President’s ability to perform his constitutional duty.

i. Prosecution is an executive power, but prez can still execute functions w/o direct control.

b. No aggrandizement:  Congress was giving no authority to itself in this case.  Prosecution is quintessentially a key executive function – to ensure that laws are faithfully executed. However, as long as Congress itself does not participate in the process, it can insulate special prosecutor from President and make him independent. Congress isn’t involved in the removal process in this case.
c. Independent counsel is an inferior officer: limited jurisdiction and tenure, nature of f functions.
4. Dissent: (Scalia) 
a. PROSECUTION = PURELY EXECUTIVE FUNCTION. The law had to be struck down because (1) criminal prosecution is an exercise of "purely executive power" as guaranteed in the Constitution and (2) the law deprived the president of "exclusive control" of that power.  President’s subordinates should be subject to presidential control and removal for whatever reasons the president judges appropriate. If Congress can protect government officers through “for cause” removal limitations, they should at least not apply to purely executive branch functions.  (unitary executive) 

b. Democratic concerns – no accountability for independent counsel!!! Executive branch was structured so as to centralize power in one person, not dilute responsibility and accountability. There is no way to hold special prosecutors directly accountable.   If officer is appointed by a special division of the DOJ rather than the president, there is no democratic recourse for public.

i. (PILDES)  In theory, everyone has committed a federal crime at some point so prosecutors could potentially prosecute/indict whoever they choose.  What keeps prosecutors constrained?? 
1. One kind of constraint is the volume of cases prosecutors are responsible for – limited resources and time mean that they must prioritize. 

2. Sense of professional culture and norms

3. Removal from office – prosecutors may be fired

ii.    Constraints on independent counsel???

1. Independent counsel isn’t really constrained at al! Not handling a portfolio of cases, but just the single case they are assigned; given extraordinary resources as well

2. Threats of removal gone; the only way independent counsel can be removed form office is if AG finds good cause for removal.

3. Also personal motivations – “success” of independent counsel is tied up in whether they ultimately end of prosecuting.
viii. SEC case (Pildes representing the SEC chairmen who testified in favor of the PCOAB.)
1. Facts: SEC is an independent agency with officers protected by for-cause removal. Officers are appointed by pres with advice and consent of Senate (principal officers – Rule-making, investigative and enforcement power).  In response to Enron, congress created a board within the SEC to regulate the accounting industry (PCOAB) that has rule making, investigative and enforcement powers. PCOAB is subject to for cause removal limitation as well.

2. Constitutional challenge: Accounting firms have brought constitutional challenge arguing that the enabling statute of this board is unconstitutional because the Pres is so far removed from any control of the agency.  PCOAB is too insulated from Executive branch. 
3. Pildes’ response: PCOAB actions must have SEC approval – PCOAB not principal officers because they are subordinate. In order to make it unconstitutional for Congress to create PCOAB, one would have to overrule Humphrey’s Executor and Morison v. Olson.  Both cases rule on constitutionality of independent agencies. 
4. Might it be unconstitutional to appoint PCOAB officers in this way even if they are inferior officers? 

X. CONGRESSIONAL COTROLS over agencies

a. Pro’s

i. Greater agency accountability.
b. Cons

i. Reduces agency autonomy and impartiality/objectivity.

ii. Agency capture of committees: Legislative oversight committees may become captured by the same forces that capture agencies. Lawmakers can jawbone agency officials as policy is formulated.  

iii. Opportunity costs for oversight: Time spent monitoring agencies is time away from fundraising, casework, and enacting new programs to benefit constituents.  

c. Controls

i. Original structuring of agency and authorizing process 

ii. Appropriations power

1. Backdoor “veto” that gives Congress an ongoing substantive power.  Most appropriations of discretionary money must be renewed annually, so the process provides Congress continuing influence.

2. Indirect control (other than under-funding)

a. Committee reports accompanying appropriations bills include directives about how money should be spent – not legally binding, but agencies follow mandates in order to get money following year.

b. Substantive restrictions in appropriations measures – legally binding.

iii. Legislative oversight and investigations of agency enforcement

1. Hearings
a. Way to keep us updated on what agencies are doing.  In appointment hearings Congress may tell nominee what they want done.  

2. Reporting Requirements: Agencies must file periodic reports made available to Congress.

iv. Legislative veto
1. Unconstitutional but still enacted by Congress: Congress puts vetoes in agency statutes as a means of threatening the exercise of tighter control.  

a. Pro’s: 

i. The chief argument for the legislative veto is that once the Court has allowed Congress to delegate enormous lawmaking power to agencies, with virtually no enforceable guidelines, Congress ought to be allowed to attach “strings” to that delegation, especially strings that allow the democratic process (Congress) to provide agencies with feedback having greater bite than oversight hearings.  Moreover, the veto provides flexibility in the conduct of public affairs in situations that could not have been foreseen by the Framers.  Congress does not have the capacity to oversee the complicated regulatory state. By delegating a qualified authority, Congress can maintain the system’s energy, while by reserving authority to review proposed rules and acts, it can restore balance and accountability. (1155)  Also – White in Chadha dissent.

ii. Legislative veto allows Congress to reclaim democratic control over agencies.  

b. Cons: 

i. The legislative veto distorts the legislative process and allows for abdication of congressional responsibility. Legislation that would otherwise fail will pass if key legislators know that later they will have the opportunity to bock offending provisions through the use of the legislative veto.  This allows Congress to appear to be addressing hard questions, when in fact the legislative veto will thwart any substantial action by an administrative agency to address those question.
ii. Legislative veto may encourage very broad delegations because Congress can exert continuing and effective control over the agencies as they exercise their delegated authority.  In other words, the incentive to constrain agency discretion ex ante by enacting detailed and precise statutes is less compelling if Congress has ex post tools to constrain agencies. 
2. Immigration & Naturalization Service v. Chadha, 1983 (1150)
a. Facts: The Immigration and Nationality Act authorized one chamber of Congress, by resolution, to invalidate a decision by the executive to allow a deportable alien to remain in the US.  
b. Question: Is the legislative veto constitutional?
c. Holding: (Burger) No.  Both one and two house legislative veto is unconstitutional. Congress may not promulgate a statute granting to itself a legislative veto over actions of agencies, i.e. inconsistent with the bicameralism principle and Presentment Clause of the United States Constitution.

i. Presentment Clause: 

1. The bill must be passed in identical form in both the House and Senate and signed by the President
2. A 2/3 vote on behalf of both Houses is required to override a Presidential veto
3. If while Congress is in session the President does not sign a bill or veto it within 10 days (not counting Sundays) of its issuance, it automatically becomes law
d. What house did here was to alter legal rights (leaving/staying in the United States).  Therefore this is legislative action, and Congress can only legislate THROUGH the legislative process in the constitution. “Legislative despotism” - “If the Legislative authority be not restrained, there can be neither liberty nor stability; and it can only be restrained by dividing it within itself into distinct and independent branches.”   Burger: “The veto doubtless has been in many respects a convenient shortcut… In practical terms, it is obviously easier for action to be taken by one House without submission to the President; but it is crystal clear from the records… that the Framers ranked other values higher than efficiency.”  FORMALISM v. PRAGMATISM. 
e. Concurrence: (Powell) Congress is supposed to make general laws and its up to the judiciary to apply them to individuals.  In this case, Congress is essentially adjudicating individual cases, which is inconsistent with separation of powers. Justice Powell’s concurrence would strike down the particular legislative veto in Chadha without deciding about legislative vetoes more generally. 
f. Dissent: (White) While we’ve accepted broad delegation of power to government agencies, we are still uncomfortable delegating important issues like quality of air, etc. to agencies that are not accountable to public (democratic deficit).  Legislative veto is a cure for that.  Legislative vetoes make broad congressional delegation more tolerable, therefore it should be  constitutional!   “If Congress may delegate lawmaking power to independent and executive agencies, it is most difficult to understand Article I as prohibiting Congress from also reserving a check on legislative power for itself. Absent the veto the agencies receiving delegations of legislative or quasi-legislative power may issue regulations having the force of law without bicameral approval and without the President’s signature.  It is thus not apparent why the reservation of a veto over the exercise of that legislative power must be subject to a more exacting test.”  

XI. JUDICIAL CONTROL OF AGENCIES 
a. TO SURVIVE JUDICIAL EXAMINATION OF THEIR ACTIONS, AGENCIES MUST ARRIVE AT REASONABLE INTERPRETATIONS OF AMBIGUOUS STATUTES (Chevron/ Mead), AND THEY MUST DEFEND THEIR POLICY CHOICES AS THE PRODUCT OF REASONED DECISION-MAKING.
b. PROCEDURE
i. Rationale for procedural hard look:  Agencies must consider alternatives, respond to counterarguments, listen to affected interests, and offer detailed explanations of their conclusions

1. Benefits
a. Prevents agency capture:  Making agency listen to everybody and report

b. Forces agency can keep track of mistakes

2. Costs of requiring hearings and public records

a. Fewer agency actions altogether ( costly to act

b. It doesn’t change any outcomes

c. Courts will use this power to try and influence agency decisions, effectively supplanting agency expertise  

ii. Administrative Procedures Act (APA) Requirements
1. APA is the principal law governing how agencies make rules.  The law prescribes uniform standards for rulemaking, requires agencies to inform the public about their rules, and provides opportunities for public participation in the rulemaking process. 

2. APA outlines a multistep process to initiate and develop rules and includes provisions for parties to challenge them, which FCC must follow. Many steps require agencies to provide public notice of proposed or final actions as well as provide a period for interested parties to comment on the notices-hence the "notice and comment" label.

3. Informal rule-making by agencies cannot be “arbitrary or capricious”. The court usually doesn’t condemn the agency’s policy choice as irremediably faulty, but simply concludes that the agency has not adequately justified its choice.   Even though the APA does not require a particular procedure, agency has to produce some record so that we know what the hell it is they’re doing.  

a. Agency must consider all relevant factors and cannot look at prohibited factors

b. Agency must consider all available options and explain why they didn’t choose alternatives

c. Agency must explain their conclusions on issues raised in the decision making process 
d. An informal adjudication must have formal findings explaining the decision, even if no formal process 
iii. Motor Vehicle Manufacturers Ass’n v. State Farm Mutual Automobile Ins. (1176)
AGENCY RULES/ RULE RECISSIONS CANNOT BE ARBITRARY OR CAPRICIOUS 

1. Facts:  National Traffic and Motor Vehicle Safety Act directs Secretary of Transportation to issue safety standards that are practicable, meet need for safety, and are stated in objective terms. 

2. Question: Did NHTSA acted arbitrarily and capriciously in revoking the requirement of Standard 208 that new vehicles produced be equipped with passive restraints? Is rescission of a rule ALSO subject “arbitrary and capricious” standard? 
3. Holding: Yes.  Agency failed to present an adequate basis and explanation for rescinding passive restraint requirement and must either consider matter further or adhere to or amend Standard 208 along lines which its analysis supports.  

a. “relied on factors which Congress has not intended it to consider”

b. “entirely failed to consider an important aspect of the problem”

i. There was an obvious factual alternative that was not considered

ii. Failed to respond to significant comment

iii. Nothing in the record to support agency’s statement

c. “offered an explanation for its decision that runs counter to the evidence before the agency”

d. “is so implausible that it could not be ascribed to a difference in view or the product of agency expertise”

c. SUBSTANCE - Judicial deference to agency interpretations 

i. Agency dynamic interpretation: Compared to courts, agencies will emphasize statutory purpose more than plain meaning, current legislative and even presidential preferences more than historic preferences (i.e. “original meaning” of statutes), and flexible adaptation of the statute to new circumstances more than following precedent.  In short, agencies are more likely to be dynamic statutory interpreters than courts.  (118)
1. Arguments for deferring to agency interpretations:  Agency has expertise to interpret its own regulations, more familiar with legislative history of rules, etc.  After investing so many resources in agencies to develop expertise, it is inefficient to then second guess agency rules.

2. Arguments against deference:  

a. Separation of powers. We do not defer to Congress for interpretation of its own statutes (that’s why we have a separate judicial branch of government). So why defer to an agency’s interpretation of its own rules/organic statute? 
b. Agencies are often captured by industry interests and/or inertia. 

c. Agencies vary their interpretation according to the administration in power, which could create instability in the law.  (Ex: FDA’s position on pre-emption clause changed often – Riegel.)

i. Rebuttal:  Clear statutes get interpreted and applied the same way across administrations.  
ii. Seminole rock rule leads courts to accept agency’s interpretation of its own rule in 99% of cases.

iii. 2 kinds of deference: 

1. Persuasive deference: Product of the agency’s expertise and not binding on courts. (Skidmore)
2. Legal deference:  Courts are obligated to recognize an agency’s legal authority when it comes to interpreting the law in the context of formal adjudication, formal notice and comment rule-making, and informal rulemaking.  (Chevron/ Mead) 
a. STRENGTHS of Chevron approach
i. Agencies have comparative advantages over courts in interpreting statutory terms because of political accountability and technical specialization are relevant to interpretation.  If Presidents are elected on particular agendas, they ought to have some power to implement their political vision.  The President has real accountability through the election process, so in areas where there is ambiguity it is a desirable thing that agencies take political preferences into account.

ii. Separation of powers: policy judgments aren’t for the courts but for the political branches.

iii. Dynamic interpretation: If give decision to a court, less likely to be able to change over time.  Congress may want interpretation to be able to change over time, especially with a change in administration.

b. CRITICISM of Chevron approach
i. Courts are less subject to the pressures of public interest groups. 
ii. Allowing agencies to make law could create inconsistency and instability with the change of administrations! 
iv. Case study: FISA (1187)
1. Facts: In 1978, Congress enacted the Foreign Intelligence Surveillance Act (FISA).
2. Question: Does the President have the inherent constitutional power to authorize the NSA, without probable cause or a warrant, to engage in surveillance? 
3. Scholars:  No.  “With minor exceptions, FISA authorizes electronic surveillance only upon certain specified showings, and only if approved by a court. The statute specifically allows for warrantless wartime domestic electronic surveillance – but only for the first 15 days or a war… CANON: lexis specialis: the more specific rule trumps the general rule.  FISA very specifically does not authorize this program, the specific statute designed to address this problem.  

4. DOJ: Yes.  The DOJ conceded that FISA did not authorize the NSA program, but argued that the AUMF [Authorization for the Use of Military Force] did.  Signed on September 18, 2001, the AUMF empowers the President to use “all necessary and appropriate force against” Al Qaeda.  According to the DOJ, collecting intelligence on the enemy, including US phone tapping, is a fundamental incident of war authorized by the AUMF.   CANON: constitutional avoidance. To read the FISA as limiting Executive power would raise serious constitutional issues about relative powers of Congress/Presidency, so to the extent that there is uncertainty about what FISA and AUMF mean, FISA should be interpreted narrowly to avoid constitutional issues.

a. Response of scholars: Constitutional avoidance canon not appropriate here!  Ordinarily, when constitutional issues are decided by the Supreme Court, decisions cannot be changed except by the Supreme Court overruling its own precedent.  This is NOT true for agencies, however, whose ruling can be overruled by courts. Consequences of constitutional interpretation for agencies and courts are very different! 
d. Skidmore v. Swift & Co., 1944 (1194) 

AGENCY’S INTERPRETATION OF STATUTE ENTITLED TO “RESPECT”
i. Facts: Employees sued their employer to recover overtime pay unlawfully withheld under the Fair Labor Standards Act. The employer argued that the “extra” time they alleged was inactive time and not “hours worked” for purposes of the Act.  The Administrator the Department of Labor official charged with implementing the Act filed an amicus brief with the Supreme Court which described the flexible approach he had taken to the “inactive duty” issue. In his view, the on-call duty time spent sleeping and eating should not be included in “hours worked”, but the remainder of the on-call time should be.  

ii. Holding: Justice Jackson’s opinion for the Skidmore Court observed that the Administrator’s practices and his recommendation in this case did not constitute a “binding” interpretation of the statute, but they were entitled to “respect”, because they “constituted a body of experience and informed judgment’ regarding workplace practices. “The weight of such a judgment in  particular case will depend upon the thoroughness evidence in this consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.” 
e. Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., (1984) 

AMBIGUOUS STATUTORY TERMS SHOULD BE INTERPRETED BY AGENCIES NOT COURTS
i. Facts: Clean Air Act tried to limit pollution out of plants.  EPA defines “stationary source” as the entire factory (not each unit).  Challenged that it should be each unit; not the whole factory.
ii. Question: What standard of review should be applied by a court to a government agency's own reading of a statute that gives that agency its authority to act?
iii. Holding: EPA’s definition of the term “source” is a permissible construction of the statute which seeks to accommodate progress in reducing air pollution with economic growth. In contexts where law is ambiguous, interpretation is akin to policy-making.  Therefore, it makes sense to leave the choice up to agencies, for they are adept at making policy decisions (have expertise). 
1. STEP 1: Has Congress spoken to the precise question at issue?  (Is the statute clear?)  If the intent of Congress is clear, that is the end of the matter because the court as well as the agency must give effect to the unambiguously expressed intent of Congress.  

2. STEP: 2 If not, is the agency’s answer based on a permissible construction of the statute?  (Is the agency’s interpretation reasonable?)

iv. NOTE: agency “consistency” is only important under Skidmore, not Chevron analysis.   It is consistent with Chevron/Mead philosophy that meaning of statutes may change (are dynamic).  The more formally an agency acts, the more entitled it is to assert is policy-making prerogative.   
f. CHEVRON STEP 1 CASES: Has Congress spoken to question at issue? Congressional intent?

i. MCI v. AT&T, 1994 (1204) 

1. Facts: Requiring companies to file “tariff” rates with FCC.  Shows that they aren’t doing price discrimination – not giving price breaks to large companies, misquoting rates, etc. Make sure that monopoly is not doing what it isn’t supposed to do. § 203 (b) Authorizes FCC to “modify” any requirements of § 203.   FCC stops requiring small companies to file tariff rates.

2. Question: Do competitors have to file rates?  Should they be held to same standard?

3. Holding: (Scalia) Step 1 ( Modify” is not ambiguous, it means moderate change, and besides, Congress didn’t intent to delegate such broad powers to FCC.  FCC’s act is too expansive/extensive to be considered “modification,” but looks to be fundamental revision of statute.  “Modify” has connotation of increment, to change somewhat, but say that other meanings make statute sufficiently ambiguous to give deference under Chevron.  Congress does not hide elephants in mouseholes.  He argues that here the agency was trying to promulgate a huge policy decision which is not its role.


ii. FDA v. Brown & Williamson Tobacco Corp., US Supreme Court , 2000 (820)
1. Facts: The Food and Drug Administration (FDA) attempted to regulate tobacco products. Tobacco companies challenged the regulations. The FDA's authority to regulate came from the Food, Drug, and Cosmetic Act (FDCA). The FDA argued that tobacco was a drug within the meaning of the FDCA. Congress had enacted a number of tobacco-specific laws after the FDCA, and the FDA had never exercised any control over tobacco.

2. Holding: Step 1 ( Congress never intended for FDA to regulate tobacco.  The FDA did not have the power to enact and enforce the regulations in question. FDA said in 1938 they could not regulate tobacco and Congress agreed over the years. Where Congress repeatedly denies an agency the power to regulate a particular area, and develops a comprehensive regulatory scheme outside the control of the agency, the agency may not regulate that area.  Elephants in mouseholes – “We must be guided by common sense in the manner Congress would delegate an economic decision” of such tremendous importance.  This is a hugely politically significant act – and court is not prepared to believe that statute would indirectly make a huge change.” (821) 
iii. United States v. Mead Corp., 2001 (1213)
CHEVRON STEP “0”: HAS CONGRESS DELEGATED THE AUTHORITY TO MAKE RULES CARRYING FORCE OF LAW?

1. Background:  Before Mead, it was clear that the Chevron Doctrine applied to interpretations adopted in legislative rules and in formal adjudications, but lower courts differed regarding whether it also applied to interpretative rules, policy statements, informal adjudications, advisory letters, amicus briefs. 
2. Question: Should court defer to the U.S. Customs Services interpretation of the Customs Act, as manifested through the many classification decisions it regional offices made annually?
3. Holding: (Souter) No. Recognizing that thousands of such decisions are issued each year by the 46 regional offices, and that each decision has no precedential value, the court determined that the Chevron Doctrine should not apply.  “Administrative implementation of a particular statutory provision qualifies for Chevron deference when it appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of authority."  There are many different ways in which agencies act, and the deference afforded to rules should be different than that given to interpretations.

a. Question 1 (“Mead Step 0”): Has Congress delegated the right kind of power to the agency?? If yes, then apply Chevron.  What kind of power is the right kind of power?? Must appear that Congress delegated authority to make rules carrying the force of law, for example by giving agency power to engage in formal adjudication or notice and comment rule-making or some other procedure indicating comparable congressional intent.  Congress does not have to be explicit about delegating law-making power to agencies.  Statutes can delegate the relevant kind of power implicitly.  

b. Chevron Step “0” for informal adjudication: Was there Congressional intent to give agency rules force of law? If yes, apply Chevron. 

4. Dissent: Pildes notes that the difficulty with the Mead approach (as described by Scalia in his dissent) is determining which cases trigger application of Chevron and which do not.
iv. Gonzales v. Oregon, 2006  (1228)
AGENCY INTERRETATION ONLY GETS CHEVRON/ MEAD DEFERENCE IF IT A RESULT OF FORMAL RULE-MAKING POWER

1. Facts: Oregon Death with Dignity Act.  In 200, Attorney General John Ashcroft issued an Interpretive Rule that assisted-physician suicide was not a legitimate medical purpose, and that any physician administering federally controlled drugs for that purpose would be in violation of the Controlled Substances Act. Ashcroft says he’s interpreting agency’s prior regulations through this secondary interpretation.
2. Question: How much deference should be given to an agency’s interpretation of its own rule? Chevron deference?

3. Holding: AG cannot not enforce the Controlled Substances Act against physicians prescribing drugs for the assisted suicide of the terminally ill as permitted by an Oregon law.
a. Seminole rock: Ordinarily, courts have given very high level of deference in these kinds of situations – “Seminole Rock doctrine”.  But here, it was inappropriate to apply Chevron deference toward the Attorney General's "interpretive rule" that controlled substances could not medically be used for the purpose of euthanasia. 
b. Agency interpretation fails Chevron step “0”:  AG has some rule-making power, can add or take off medications from the CSA list, but the dispute is whether he has rule-making power over the specific issue. Court finds that the interpretative guideline is not the result of this rule-making power.  

c. FAILS Chevron step 1 also:  Elephant in 
a mousehole concern -  Ct in Gonzalez is concerned about whether AG’s guideline interpretation represented too big of a delegation of power  to warrant the kind of deference that Chevron entails.  Even though Congress delegated rule-making power to AG in context of CSA, it did not necessarily delegate the power to the AG to decide what is the appropriate way to practice medicine or not, which has traditionally not been a function of the federal government. States usually take that role.

4. Dissent: (Scalia) TEXTUAL VIEW.  The Supreme Court precedent deference was due to the Attorney General's interpretation of the statute. "If the term 'legitimate medical purpose' has any meaning, it surely excludes the prescription of drugs to produce death".
PRE-EMPTION

XII. Preemption 
a. Art. VI SUPREMACY CLAUSE requires that federal statutes be the supreme law of the land and that state courts enforce them rater than state law when they are inconsistent, or “preempted.” 
b. Federalism canon:  The powers of the States are not superseded unless that is the clear and manifest purpose of Congress.  Riegel: “Because the States are independent sovereigns in our federal system, we have long presumed that Congress does not cavalierly pre-empt state-law causes of action.”
c. Courts have recognized 3 kinds of preemption
i. Express preemption: Statute expressly says that it varies from federal law.

ii. (Implied) “Conflict Preemption”: Federal and state law conflict.  A federal statute will preempt state law whose operation is inconsistent with that of the federal statutory scheme, where state law “stands as an obstacle to the accomplishment and execution of the full purposes of Congress.”

iii. (Implied) “Field preemption”: Even though the federal and state statutes don’t expressly conflict, fed statute was meant to occupy the entire field.  The scheme of federal regulations may be so pervasive as to make reasonable the inference that Congress left no room for the states to supplement it.    Or the Act of Congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws of the same subject.  Immigration, naturalization, and regulation of noncitizens are examples of fields where federal legislation is likely to be preemptive.

d. Savings clause: express clause in a statute that says that statute not intended to preempt state law. 

e. Question: What deference should be given to a federal agency’s position/ interpretation about a federal statute’s preemptive effect? Should courts defer to the agency in preemption cases? When Congress gives the agency direct authority to preempt state law through notice-and-comment rulemaking, such rules are subject to Chevron deference, but the agency’s understanding of their preemptive force would probably entail only Skidmore deference? (1262)

i. Riegel: For agency interpretations to be afforded Chevron deference, agency must act in formal way – filing an amicus brief is not sufficient.

ii. Justice Thomas: Courts should be less deferential if the federal agency is pushing for preemption and more deferential when the agency is arguing against preemption, especially in conflict or field preemption cases. (1267)
iii. Caution against Chevron deference towards agency interpretations of preemption clauses because agencies tend to expand their own authority at the expense of states.  

iv. Agencies might have important input in a court’s determination of the scope of federal preemption, so Skidmore deference is more appropriate.  
1. Geier v. Honda Motor Co., 2000 (1262)

IMPLIED PREEMPTION: IF STATE LAW STANDS AS OBSTACLE TO OBJECTIVE OF FEDERAL LAW, IT IS PRE-EMPTED
a. Facts: P had a car accident and sued the car’s manufacturer because the car was not equipped with airbags or passive safety devices.  The District Court dismissed the lawsuit on grounds of preemption: Because Geier’s lawsuit sought to establish a stricter safety standard (an airbag requirement) than FMVSS 208 (which permits choice between airbags and passive restraints), the asserted tort claim was pre-empted by a provision of the Safety Act of 1966, which pre-empted “any safety standard” that was not identical to a federal safety standard applicable to the same aspect of performance.”

b. Question: Is federal law regulating auto safety merely a floor or also a ceiling? 

c. Holding: No.  
i. The EXPRESS pre-emption provision was inapplicable because of a savings clause, which said that “compliance with” a federal safety standard “does not exempt any person from any liability under common law.”  The saving clause assumes that there are some significant number of common –law liability cases to save! 

ii. IMPLIED PREEMPTION: However, because the rule of law for which petitioners contend would have stood “as an obstacle to the accomplishment and execution of” the important means-related federal objectives, IT IS PREEMPTED.  Allowing state courts to find that airbags are sometimes required to satisfy the manufacturer’s duty of care would undermine the federal statute’s compromise, whereby manufacturers would have choices. 

2. Riegel v. Medtronic, February 2008 

STATE COMMON LAW IS PRE-EMPTED – TORT CLAIMS IMPOSE “REQUIREMENTS” 
a. Facts: Riegels sued Medtronic after a Medtronic catheter ruptured in Charles Riegel’s coronary artery during heart surgery.  The Riegels alleged that the device was designed, labeled, and manufactured in a manner that violated NY common law. 

b. The Medical Device Amendments of 1976 (MDA) created a scheme of federal safety oversight for medical devices while sweeping back state oversight schemes. The statute provides that a State shall not “establish or continue in effect with respect to a device intended for human use any requirement 1) which is different from, or in addition to, any requirement applicable under federal law to the device and 2) which relates to the safety or effectiveness of the device or to any other matter included in a requirement applicable to the device under relevant federal law.”    

i. Riegels’ argument: The duties underlying state tort claim were not pre-empted because general common law duties are not requirements maintained “with respect to devices.”  The MDA language of requirement should mean state regulatory laws, not state common law. 

c. Question: Does the FDA preempt state tort suits? Are common law (negligence, strict liability, etc) rules “requirements”? 

d. Holding: YES AND YES. Common law standards are requirements within the meaning of express preemption provisions.  The MDA’s pre-emption clause bars common-law claims challenging the safety or effectiveness of a medical device marketed in a form that received pre-market approval from the FDA.  Common law negligence and strict liability claims impose “requirements” under the ordinary meaning of that term. Court finds that state common law is preempted.  It wouldn’t make sense for state regulatory regimes to be able to undermine elaborate FDA system. 

e. Dissent: (Ginsberg)  Preemption is about figuring out Congress’ intent.  There is no evidence that Congress, in enacting system in 1970s, wanted to eliminate state tort.  Congress was trying to provide additional consumer protection, which this decision now undermines. Federalism CANON: Cases have said there should be a presumption against preemption, particularly in areas where states have traditionally had the lead in regulating.  Tie breaker should go to the state. 

f. Concurrence and dissent: (Stevens) Stevens concurs with Justice Ginsberg about purpose of statute, but agrees with majority about what text of statute must mean.  Text vs. purpose!!   In a conflict between text and purpose, text should control.  Agrees with Scalia that text is eminently clear. 
g. CHEVRON/ MEAD DEFERENCE TOWARDS FDA INTERPRETATION?  FDA filed amicus brief saying that state law should be preempted.  (How much deference should be given to the agency’s interpretation of preemption clause?)  Court refuses to extend Chevron/Mead deference, because the FDA’s interpretation fails at “step 0” -  FDA didn’t act in a “formal way” by filing the amicus brief.  If it got any deference at all, it should be Skidmore deference.  But the FDA has not had a very consistent position on the issue, so doesn’t warrant too much Skidmore deference. Besides, FDA interpretation would also fail at Chevron step 1: Word “requirement” is sufficiently clear here – Court’s role is to determine whether statute is “plain”, THEN if they decide that text is ambiguous, apply Chevron/Mead.
i. Justice Thomas’s response to federalism presumption: presumption against preemption only makes sense when Congress is silent on issue. When there is an express preemption provision, there is no role for presumption because court just needs to interpret preemption provision. 

3. Dennis Bates v. Dow Agrosciences LLC, 2005

a. Facts: Herbicide manufacturer sought a declaratory judgment against Texas peanut farmers whom were threatening to sue it for crop damages allegedly caused by its herbicide.  Because FDA had approved the insecticide’s label, allowing the suit could potentially create 2 different standards – state and federal. 

b.  Pre-emption provision read: “Such State shall not impose or continue in effect any requirements for labeling or packaging in addition to or different from those required under this subchapter.”  

c. Question: Does the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) pre-empt the farmers’ state-law claims for damages? Does FIFRA’s “requirements” reach beyond positive enactments, such as statutes and regulations, to embrace state common law? 

d. Holding: 
i. 2 conditions for preemption: requirement must be 1) for labeling or packaging and 2) requirement must be in addition to or different from those required under the statute.  

1. Petitioner’s common law claims NOT related to labeling or packaging requirements, so are NOT PRE-EMPTED. “Rules that require manufacturers to design reasonably safe products, to use due care in conducting appropriate testing of their products, to market products free of manufacturing defects, and to honor their express warranties do not qualify as requirements for labeling or packaging.  
2. However, fraud and negligent-failure-to-warn claims ARE premised on common-law rules that relate to :requirements for labeling or packaging.  REMANDED for lack of sufficient information on Texas common law. 
1)  States can adopt equivalent requirements to federal law; states can supplement federal law.  Usually federal laws provide standards but do not detail remedies; state law then provides remedies.  State law is said to be “in service” of federal scheme.  “Nothing in the text of FIFRA prevents a state from making the violation of a federal labeling or packaging requirement a state offense, thereby imposing its own sanctions on manufacturers who violate the law.  The imposition of state sanctions for violating state rules that merely duplicate federal requirements is equally consistent with FIFRA’s preemption clause.”  “To survive preemption, the state-law requirement need not be phrased in the identical language as its corresponding FIFRA requirement.”  
XIII. Presidential power

a. Various Presidential strategies to exert control over actors in executive branch:

i. President can appoint key personnel

ii. President can provide ex-ante instructions (including Signing Statements and Executive Orders.

iii. President can review agency actions ex post. 

1. Control over Personnel

a. Winning strategy to address any concerns that the White House may have!!  President appoints and can remove, either at will or for cause, the most senior officials in the executive branch.  That relationship generally makes appointees loyal to the President, and Presidents can and do rely on that relationship in all sorts of ways, both public and private. 

2. Ex post review

a. Pro’s: Does not require Pres to commit early in the process, and it is generally a more thorough review of proposed administrative action than ex ante instructions.  
b. Cons: Does not have the reach of ex ante direction – it can do little to cure agency torpor or misdirected enforcement strategy or priority-setting.
3. Ex ante strategies 

a. Pro’s: Can be used by the White House to direct agencies in a wide variety of ways – prompting action, setting priorities, establishing processes, setting policy ad legal interpretation for both rulemaking and adjudication, and designing an enforcement strategy.  The fact that ex ante strategies might address such a wide range of issues is an important benefit.  
b. Cons: Important downside – forces White House to commit to a position early on in the process of executive branch action. 
c. Signing Statements

i. Key questions: Should president ever sign into law a provision that is unconstitutional? Should he ever sign into law a provision that that the Supreme Court has said is unconstitutional?  To what extent can each branch of government interpret the constitution?

ii. Overview
1. Signing statements don’t bind future presidents. 

2. Much of the same language is used by various presidents.

3. Signing statements can be issued before and after a bill.

4. Signing statements often amount to constitutional avoidance: By “construe”/”interpret” Presidents mean that the language is ambiguous, whereas statutes addressed in signing statements are generally quite clear.

iii. Arguments AGAINST signing statements
1. Signing statements are important: Signing statements come at the end of the legislative process, but they also come at the beginning of the life of a law.  In the absence of a definitive judicial interpretation of a statute, signing statements can guide those in the executive branch who are bound to follow the law.   

2. Unnecessary: Signing statements are just one of many instruments that Presidents can rely on to manage, direct, and supervise subordinate officials.  

iv. Arguments FOR signing statements 
1. Not illegal: Presentment Clause.  No United States Constitution provision, federal statute, or common-law principle explicitly permits or prohibits signing statements. Art. I, § 7 (in the Presentment Clause) empowers the president to veto a law in its entirety, or to sign it. 

2. Article II, § 3 “faithful execution” clause:  Executive must "take care that the laws be faithfully executed".  Surely this means that the President should not sign unconstitutional bills into law. President swears to uphold Constitution!
3. Congress/courts still has significant powers! If an agency is developing a major rule, rest assured that members of Congress will be watching, OIRA will review the agency’s proposed and final rule, and, most likely, a court will entertain a challenge to the rule.  Even though signing statements help Presidents effectively control an agency’s priority setting or enforcement agenda, the Congress is still left standing, and it has many strategies to assert control over agencies.

4. Transparency: It is better to know how a President will treat a provision ahead of time? ALLOWS PUBLIC to address the issue.  Executive branch often does not enforce/comply with laws that are unconstitutional, whether or not there is a signing statement on the issue.  

5. Pragmatism: Refusing to issue signing statements gives President 2 options: 1) Veto every unconstitutional bill or 2) Quietly sign unconstitutional bills into law.

6. President has no mechanism of asking the courts about the constitutionality of bills.

v. Legislative history? There is a controversy about whether signing statements should be considered as part of legislative history; proponents argue that they reflect the executive's position in negotiating with Congress; opponents assert that the executive's view of a law is not constitutionally part of the legislative history because only the Congress may make law.

d. Executive Orders 
i. By 1980s, mounting criticism about regulatory state. Reagan elected partly on promise to cut down regulatory state.  Criticisms:

1. Little coordinated perspective what agencies doing, what regulation ought to be.

2. No systematic approach to deciding what the priorities of regulatory state ought to be.  Reflected in table 2.1 in reading.  (Enormous variation in how much it cost each agency to save a single life.)  We must examine where we can get more bang for buck – concentrate agency efforts were most benefits can be incurred most cheaply.

3. Individual agencies are inefficient as far as how much or how little they regulate.  There should be tools to ensure that system is more sensible, effective, coordinated, etc.

ii. These criticisms fuel 2 major developments

1. Rise in analytical techniques to assess and manage regulatory policy. 

1) Comparative risk assessment. 

2) Cost-benefit analysis.   (NOT cost of regulation itself but cost imposed on parties affected.)

2. New institutions

1) Office of Management and Budget (OMB) and unit Office of Internal and Regulatory Affairs (OIRA). 

2) Greater presidential role because President is in best position to bring a centralized, unified, overall perspective to regulation.
iii. Benefits of the methodology
1. Increases Presidential Power

2. Increase in Presidential accountability 

iv. Downsides of methodology (overstep of authority?)

1. Agencies may be quicker than Congress, but it’s not as deliberative a process

2. Continuity concern: worry that regulation will change every four years
v. Regan: Executive Order 12,291
1. Executive order tells an agency what it requires agency to do – to the extent that is legal.   “These are the principles under which your discretion should be exercised.”

2. Centralized review of all regulations produced by all agencies.  Adopts tools of cost-benefit analysis.

3. Where the statute is not clear about question, then regulations must meet standards of cost benefit analysis.   Congress can always overturn executive order by passing a statute on regulation precluding cost benefit analysis.

vi. Clinton: Executive Order 12,866

1. Extended Reagan policy - Alleviated concern that 12,291 would be partisan on deregulatory lines

2. Still being used by current Bush administration
vii. 1 question has never been resolved for lack of a confrontation:  Could President exert control over independent agencies in the manner Reagan exercised control over executive agencies?

1. YES – removal power is meant to insulate agencies from political pressure. But they should be held to same standard of efficiency.  

2. NO – By making these agencies independent, Congress said that they should not be under President’s control. 

�What are “purely executive” functions??  How does one determine if an agency official is a purely executive officer under Meyers?


�Did Pildes answer this question?


�Add info. from book.


�CHECK WITH NISH
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