II. Statutory Interpretation: Theories and Doctrines

A. Purposivism:

1. The classic case: Rector, Holy Trinity Church v. United States, 143 U.S. 457 (1982) (Supp.).

Four general things to remember from HTC:

1.  The alien labor act text looks pretty plain.  Ministers do provide services.   

2. Justice Brewer limits the plain text by the intent of the lawmakers.  This is purposivism.  HTC is often cited as a case establishing that purposivism is legit.

3. Brewer looks to four different items:

a. Whole legislation – including other parts aside from the text (e.g. the title)

b. General background knowledge – 

i. common knowledge of why the law was passed (the real problem the law was designed to address was contract labor)

ii. also common knowledge of meaning of words

c. Committee Reports – Brewer was the first to ever cite such reports.  

d. Absurd results that would ensue from adopting strict reading of text

e. Note also:  HTC captures the tension between letter and spirit of the law.  

4. Legitimacy of Sources – two criteria we might look at to figure out purpose of the legislature

a. General research or administrative costs – 

i. Looking just at law itself is pretty cheap.  

ii. Likewise common knowledge is fairly cheap – look at op-eds

iii. Legis hx – much more material, so more research necessary.  (Includes committee reports, sponsor statements, debates)

b. Democratic legitimacy 

i. Title – everyone votes on it

ii. Meaning of words – everyone agrees that we look to dictionary on meaning of words

iii. Legislative history – this is less legit – it’s not voted on.  

2. A modern case of avoiding “absurdity”: Public Citizen v. U.S. Dep’t of Justice, 491 U.S. 440 (1989).
Case:

· FACA requires open meetings.  Suit seeks to force ABA deliberations on judicial appointments to be made open to public.

Brennan majority opinion:

· Method: Can’t look to legislative hx unless plain meaning would lead to “odd result”

· Legis Hx silent on issue of ABA

· Gets to absurdity through examples of interferences with other private groups that have contacts with the government – Political parties, ACLU, etc.

Kennedy dissent:

· Of course legis hx silent on issue of ABA – thousands of potential organizations

· Cf. plain statement issue in pre-emption cases

· Absurdity canon creates shadow con law, with no accountability for actually ruling on the issues.  
3. A classic academic account: Roscoe Pound, Spurious Interpretation, 7 Colum. L. Rev. 379, 381-85 (1907) (supp.)

Roscoe Pound – Direct inference vs. indirect inference.

· P. 381-82 – Even though he’s concerned about spurious interpretation, he says we can look to intrinsic merits of an interpretation to determine an interpretation’s legitimacy.  Thus, he endorses the absurdity canon.

· Judge can’t reform laws according to their taste.  Now that legislation is very easy to pass (?), judges should just let Congress do the fixing, and should stick to strictly interpreting laws.  

· Note reciprocal relationship between judicial willingness to reform laws and Congressional clarity

· Active judiciary might encourage Congress to be lazy

· Note that in HTC the Committee Report said “manual labor” – language was sloppy.  

· Democrats grilled sponsor on the class nature of the legislation – the exceptions were for wealthier professionals.

· Principle of Charity – most plausible, most charitable interpretation – some interpretations are not legit

Hills’ Four Normative Principles that we can use to criticize purposivism:

· Administrative simplicity – legislative history is contentious, whereas statutory language can be clear

· Democratic legitimacy – text was voted on, but legislative history was not

· Legislative incentives – absurdity canon encourages laziness; textualism gives an incentive to be clear

· Restrain judicial discretion – Pound critical of conservative early 20th c. judges; Easterbrook late 20th c. conservative

· Separation of powers – legislature does legislative things and judges do judicial things.  

Cycling – positive theory of legislative behavior that calls into question whether there is ever a legislative intent for a single purpose.

B. Textualism:

1. The Political Scientist’s Argument Against Legislative Intent: 
Kenneth A. Shepsle, Congress is a “They,” Not an “It”: Legislative Intent as an Oxymoron, 12 Int’l Rev of L & Econ 239 (1992).  (See also Hills short explanation.)
· Alyssa’s idea:  
2. The textualist case against legislative intent:

Frank Easterbrook, The Role of Original Intent in Statutory Construction, 11 Harv. J.L. & Pub. Pol'y 59 (1988)

· Criticisms of the use of legislative history:
1. Allows courts to pick and choose
2. Tends to lead to the broadest view of the statute – because not looking at the median voter but at those who sponsored legislation (Duncan Black)
3. No bright line rules – e.g. what’s the rule of Holy Trinity Church?
· Legis hx obfuscates the law – destroys predictability
4. No constitutional basis to enforce intentions
· Courts interpret Constit, statutes, and treaties
· Unlike Shepsle, Easterbrook believes legislative intent does exist (look to the marginal voter); Easterbrook is just skeptical that we can ever have access to that intent in any reliable way.
· Locke – Justice Marshall upholds plain-language interpretation of “before December 31.”  Easterbrook says there’s no absurdity.  
Responses to Easterbrook:
· Committees not as a radical as he supposes, so can look to legis hx

· Rules committee keeps crazy bills off the floor

Office of Legal Policy, U.S. Dep’t of Justice, Report to the Attorney General, Using and Misusing Legislative History: A Reevaluation of the Status of Legislative History in Statutory Interpretation i-v (January 5th, 1989) (executive summary);

· Less strict brand of textualism – would allow use of legis hx to choose between competing plausible alternatives (contrast Scalia).  
· Principles:
1. Plain meaning rule 

2. Okay to resort to legis hx when faced with plausible alternative readings

3. Don’t use legis hx to fill in gaps in a statute

· Cf. Holy Trinity 

3. An early example of textualism: 
Caminetti v. United States, 242 U.S. 470

Mann Act – transport “for the purp of prostitution or debauchery or any other immoral purpose”
· Ejusdem generis:  Apply to the same class of things.  Majority categorizes as ‘sex’ while dissent categorizes as ‘commercial sex’

Majority’s Decision Tree:

· Is text plain?

· No ( Go down HTC Path – legis hx, etc.

· Yes ( Is plain meaning absurd?

· No ( enforce plain meaning

· Yes ( Consider Legis hx 

· Reject if absurdity not intended – Public Citizen, Holy Trinity Church

· Can’t use title to trump plain meaning – White Slave Traffic Act
· Can’t use legis hx when words are plain
· Textual aids used here:

· Ejusdem generis

· Avoid rendering some terms mere surplusage

· Read like terms consistently across statutes

Brown & Williamson and Caminetti:
· B&W stands for the proposition that non-absurd plain text can be qualified by context (specifically, language from other statutes).

· This looks like a qualification of Caminetti.  

4. Purposivism versus Textualism: Green v. Bock Laundry, 490 U.S. 504

Issue: 

· D wants to use criminal hx of civil P to impeach credibility – real motive is to make jury unsympathetic 
· Problem with Rule of Evid 609(a)(1):  admit evidence if crime was felony and probative value outweighs prejudice to the defendant
· Interpreted literally in civil context this would be absurd and would violate DP

· Solutions:

· Add “criminal” in front of “def” – Stevens and Scalia

· Cut out “to the def” 
· Then turn to Rule 403 balancing -- Blackmun

· Stevens – is he being purposivist?
· Principle of conservatism – background principles shouldn’t change when law is passed

· Legis history – shows battle over protecting criminal defendants; civil trials were not at issue

· Scalia: 

· Only reason to look at legislative history is to confirm that absurd reading was not intended.  If it was, then resurrect the text.
· Meaning of terms should be determined with reference to 

1. Ordinary context and usage

· Note:  “settled legal usage” made by judges, but Scalia’s okay with that because it helps preserve Article 1 process by giving clear incentives to Congress

2. Compatibility with surrounding body of law 

· Invokes principle that the law has special protections for criminal defendants to justify inserting word “criminal”

· Don’t defer to sub-parts of Congress

· Blackmun – purposivist reading with goal of reaching sensible result in keeping with goal of preventing prejudice.  Congressional preference for balancing whenever there is a chance justice shall be denied.
5. Pragmatism versus Textualism: United States v. Marshall, 908 F.2d 1312 (LSD Case)
Posner:
· If weight considered, LSD gets much bigger sentence than similar # of doses of heroin.  But more proportional if weight not considered.  

· No evidence of Cong intent to disproportionally punish.  

· Willing to choose obvious purpose of Congress over technical language of statute

Easterbrook:

· “mixture or substance containing detectable amount” – LSD on paper is a mixture

· Not absurd – passes rational basis test
· PCP – Congress distinguished between mixture and purity

· Expressio unius

· So no looking to legis purpose 

· Left open possibility of chemistry expert testimony on nature of mixture

Recall four normative issues:
1. Admin simplicity – Not necessarily with Easterbrook, since he leaves open possib of expert chemistry testimony

a. No judicial economy

b. No power to the people in the form of notice

2. Democratic legitimacy – Clearly with Posner – Congress clearly did not intend this
3. Judicial Restraint – Easterbrook won’t say he knows better than Congress
4. Incentives for Congress – Indeed Congress did try to amend

· Last two favor Easterbrook

US v. Neal – Sup Ct. refused to defer to Sentencing Commission on carrier weight – stat meaning plain

· Deference would undermine Congress incentive

Easterbrook’s method:

· Does not reject absurdity doctrine, but it’s not clear when he would apply it

· Doesn’t favor avoiding constitutional problems 

· “Basically collapses rational basis and absurdity”?

· “Opinion polls of senators are not law”
Note Hills riff on how all drug policy is irrational, so Easterbrook is hesitant to apply it
C. Text-based canons of construction (or “intrinsic aids”): 

William Eskridge, Philip Frickey, & Elizabeth Garrett, Legislation: Statutes and the Creation of
Public Policy 817-36 (3rd edition 2001)(supp); 

Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or Canons About How Statutes Are to be Construed, 3 Vand. L. Rev. 395, 400-404 (1950) (supp.).
Legal realism:  Policy goals of judges drive judicial opinions
Styles of judges:

· Man of creativity – “Grand Style” of early 1800s – today Posner

· Man of order – “Formal Style” of late 1900s – today Easterbrook

Canons:

· Note that they can’t be manipulated to get absolutely any result

· “parry” often just a qualification of the “thrust”

Intrinsic Aids:

· Rely entirely on the text

· Can be considered at the first stage of analysis – because they’re like the dictionary

· Often lead to determinate results – don’t fall into sloppy reading of Llewellyn

See Hills’ Problems:

· Use the different intrinsic aids in Llewellyn’s article.

Takeaway point:  

· Canons can be manipulated more easily than legislative history.  Can do silly logic game when it’s obvious that Congress wasn’t thinking about logical rules.  Gives lots of discretion to judges!
· Admin simplicity – favors canons.  

D. Substantive canons:

· Substantive canons are non-textual canons telling us how to resolve ambiguity.  
1. The Rule of Lenity in Criminal Statutes: 
· Principle of lenity:  When two rational readings of statute are available, choose the one that’s more lenient.

· Purposes:

· Notice:  See McNally

· Federalism – We want a clearer indication of federal intent to extend criminal law when state law is ambiguous, or allows practice

· Be aware of the burden on the state gov’t of compliance

· Liberty – criminal statutes put people in jail, so important to be clear

· Prosecutors are a powerful lobby – so a reason to construe against them

McNally v. United States, 483 U.S. 350 (1987) (supp.);

Kentucky gov’t fraud case:
· Fed’l Mail Fraud Statute:  “scheme … to defraud, or for obtaining $ or property by means of false or fraudulent pretenses.”

· Gov’t Arg:  D’s defrauded KY of honest gov’t services

Majority:

· Don’t need to read “or” disjunctively – 2nd phrase just clarifying that future intentions/promises included within statute (codifying Durland)

· Note that under common law fraud only applied to current promises

· Problem: Durland construed 1st clause to apply to future promises.

· Analogous statute was specifically directed to federal gov’t frauds.  

· Special purpose makes different interpretation okay.  

· If statute ambiguous, principle of lenity favors less harsh reading.  

Stevens Dissent:

· Read disjunctively.  Otherwise renders 1st clause redundant.  

· Purpose of principle of lenity is to give notice, but all the Circuit courts had gone the other way for a century

· Five points:

1. Statute unambiguous – so rule of lenity doesn’t apply

2. Textual canons – Read “or” disjunctively

3. Analogous statute – had always been interpreted to apply to non-monetary frauds

4. Purpose – Honest government

5. Stare Decisis provides notice – all Circuits in agreement

· Conduct mala in se – so notice irrelevant 

See Rule of Lenity Hypo re “use or carry” of gun in notes

2. Avoiding Constitutional “Problems”: 
NLRB v. Catholic Bishop, 440 U.S. 490 (1979) (supp.);

Facts:

· Catholic Bishop doesn’t want to let teachers of secular subjects in Catholic schools unionize, but NLRB wants to permit

· Wagner Act – “any person acting as an agent of an employer” – five exceptions, but no exception for Catholic Church or non-profits ( expression unius
· Decision tree:

· Yes – Plain text does cover case

· No – Application is not absurd

· If we get this far we turn to test for avoiding Constitutional problems

Two Part Test for avoiding constitutional problems:
1. Is there a serious Constit Q?

2. Did Congress intend plain text to engage Constit issue?
a. To answer intent question, must look at legislative history.

b. If there’s a clear affirmative intent, then can’t use savings canon – must engage the constitutional question

i. How explicit should the intent 

Holding:

· Majority (Burger) requires clear statement of intent – wants specific reference in the legislative history to schools

· Dissent (Brennan) disagrees with the reading of the legislative history – he says the Senate’s rejection of an amendment in 1974 that would have excluded religious hospitals was sufficient evidences

Rationale for affirmative intent – avoid Constitutional Questions

· SDP – Schools are special – Parents have a special right to educate their children under the DP clause.  See Pierce (strikes down ban on private schools) and Yoder (Amish don’t have to stay past 8th grade).  

· Free exercise – may be burdened by unionization.  Court would have to apply Sherbert balancing test.  
· Avoidance canon over-enforces the Constitution.  

Note that 1st Amendment Sherbert balancing test was later overturned in Smith (peyote), which establishes that if a law is religiously neutral on its face, then it does not burden the free exercise of religion.  

· Court trims back on Constitutional right because enforcement is unmanageable.  

· Exception to Smith – hybrid cases involving both free exercise and parents’ right to educate – so Catholic Bishop might still be decided under Sherbert
Note that narrow statutory interpretations decided based on avoiding Const Q’s get preserved even when Constitution is later given different reading.  Reasons:

· Congress could have confronted Q directly ( acquiescence

· Reliance by affected parties

· Force Congress to confront Constitutional issue – we want Congress to have a serious debate since the Court won’t balance under Smith  

Question:  Do Courts assess the seriousness of the Constitutional question in applying the avoidance canon?  

3. Avoiding burdens on federalism: 

See notes on Hills’ mini-Con Law lecture covering enumerated powers, Necessary and Proper Clause, state police power, Commerce Clause and its expansion, Supremacy Clause, and proliferation of agency regulations w/ pre-emptive effects since the 1970s.  

Big lesson:

· Constit seems to give a lot of power to states – through enumeration and state police powers

· But reality is different – Deferential views of Nec and Proper and Commerce Clauses
Gregory v. Ashcroft, 501 U.S. 452 (1991) (Missouri judges)
Facts:

· Missouri Constitution requires that judges retire at age 70
· ADEA prohibits age discrimination, including by state governments.   Provides certain exceptions for elected officials, their staffs, immediate legal advisers, or officials appointed at policymaking level

Canons of Construction:

· Noscitur a sociis:  Words (e.g. policymaking official) are interpreted in light of their context.  Here, we could give a plausible reading to policymaking level that would exclude judges.  
· However, statute is still ambiguous.  

· So Court will apply plain statement rule because of the threat to federalism posed by the law.  

· Rule:  Court will not presume intent to pre-empt state law.  

· Principle of state autonomy.  States should have sovereignty over their own governments.   

Federalism cases:

· EEOC v. Wyoming – Applied ADEA to states.  Not violate balancing test in National League of Cities

· Garcia – Court no longer reviews limits on Congress’ Commerce Clause power to regulate state governments.  
Paradox:  

· Court in Gregory is trying to avoid a Constitutional problem, but under the rule in Garcia the Court would not strike down a law that plainly applied to state judges.  

· Court just wants Congress to have a debate!
Avoiding legislative history 

· Court may be using substantive federalism canon in order to avoid allowing a sponsor to avoid opposition through inserting intent only in legislative history.  
· Thus, Gregory is not interested in Congress’ intent, but in Congress’ process
Pre-emption – Four kinds:  
1. Express 

2. Conflict impossibility – Can’t have direct conflict between state and federal law ( DP violation

3. Conflict obstacle – Don’t want crazy-quilt of state regulations

· Alyssa – 

4.  Field – Courts take elaborate regulatory scheme as sign of Congressional intent to pre-empt whole area
Geier v Honda Motor Co, 529 U.S. 861 (2000); 

Facts:
· Tort claim for lack of airbag.  

· Standard allowed manufacturers to produce cars with mix of passive restraint systems, including automatic seatbelts and airbags.  

· Statute contains both pre-emption clause and savings clause (compliance does not constitute shield from tort liability).

Holding (Breyer):

· Court finds conflict pre-emption.  Standard designed to give manufacturers choice.  

· Construes state tort law as establishing per se negligence for lack of airbag. 

· This eliminates flexibility

Dissent (Stevens):

· Thinks that savings clause means that conflict pre-emption does not apply.  

· No statement in text of statute or standard signaling intent to pre-empt

· Savings clause denies Secretary authority to promulgate standards pre-empting common law remedies

· Thinks state tort law consistent with giving manufacturers choice.

· Standards just establish minimums.  

· Under tort law could show due care through other combination of safety features.  

· Anti-pre-emption canon – Stevens wants to see “manifest and clear” purpose to pre-empt:

·  where there is a savings clause, 

·  And also wants to see notice and comment rulemaking

Purpose vs. Effects based obstacle pre-emption:
· Conflict pre-emption must be based on conflict between federal purpose and state purpose
· Effects-based pre-emption not allowed.  

· Hypo:  State imposes strict liability for all accidents.  This would cause manufacturers to install airbags in all cars, but would not conflict with the standard.  
Problem of narrow vs. broad interpretation:

· Suppose OSHA has pre-emption clause re worker safety standards

· If federal law requires 1 year of training to protect worker, and state law requires 6 months of training to protect environment.

· A lot rides on how broadly or narrowly pre-emption clause is construed.  

· Is this really a problem?  By doing 1 year training would also accomplish 6 months.  Bad hypo.    

Bates v Dow Agrosciences, 544 U.S. 431 (2005).

Peanut farmer labeling case – Does FIFRA pre-empt state tort claims 

Stephens Holding: 

· Reiterates presumption against pre-emption

· State tort claims:

· Some claims not pre-empted:  Breach of express warranty, defective design, defective manufacture, negligent testing

· Fraud claim may be pre-empted

· Rejects inducement test for pre-emption -- Inducement test would pre-empt every state rule that affects label
· For fraud pre-emption, the issue is whether state fraud is the same as the federal misleading label requirement

· Stevens also argues:

· That a remedy is not a requirement. 

· Tort remedies make victim whole, whereas admin agency can only inflict fines and issue cease and desist orders

· Substitution principle:  Did Congress intend to displace state remedies?  If Congress did not provide a substitute remedy then no pre-emption.  

· Torts is a traditional area of state functioning

· Uniformity:  Statute not interested in uniformity
· Effectiveness:  EPA no longer warrants effectiveness of products.  States police effectiveness.  
Federalism Canon
· Gregory raised a Constitutional question, which created a strong reason for the presumption against pre-emption.

· Should there be a similar presumption in other pre-emption cases?

· Arguments for presumption:

· States may have tradition of operating in the field

· Substitution principle – Don’t eliminate tort remedies unless federal gov’t provides its own remedies

· Accountability – Local government more democratic, accountable.  

· Agency capture problem

· Congress can always choose to regulate – just needs to be explicit about it

· Arguments against pre-emption:

· States externalize costs onto out-of-state actors
· More?

E. Inferring acquiescence from Congress’ inaction:

Distinguish several kinds of Congressional inaction:
1. No action at all – issue not brought to Congress’ attention

2. Resolutions introduced but died in committee ( no floor vote
3.  If majority rejects amendment on issue on a floor vote, that can be powerful evidence
4. Lack of Congressional action for long time, coupled with intervening Court action, can be powerful evidence of acquiescence:

a. E.g. Baseball antitrust exemption found in 1922 – when game not considered commerce

Entire statute re-enacted, and no one addresses court’s rulings.  This is interpreted as endorsement of old interpretation.
a. Does this only apply to acts that are time-limited?

1. Filibuster, veto, and other causes of inaction: William Eskridge, Philip Frickey, & Elizabeth Garrett, Legislation: Statutes and the Creation of Public Policy 75-78 (3rd edition 2001)(supp).

2. The legal treatment of congressional inaction: 

William Eskridge, Philip Frickey, & Elizabeth Garrett, Legislation: Statutes and the Creation of Public Policy 1020-1022 (3rd ed. 2001); 

Excerpts from North Haven Bd. of Education v. Bell, 465 U.S. 512, 532-35 (1982) (supp).

· Issue – Whether Title IX’s prohibition on discrimination on the basis of sex for federally funded education programs applies to employees
· Language:  “no person… shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity”
· Blackmun for majority – 

· emphasized plain meaning of “no person” 

· Legis Hx – Bayh remarks that Title IX covered employment practices

· Congress’ failure to overrule HEW’s regulation

· Had opportunity to exercise legislative veto

· Resolutions in both Houses failed

· Blackmun says failure to disapprove does not necessarily show regs were consistent with Congress’ intent – but does show Cong awareness
· Presume legislative intent correctly discerned where agency’s construction brought to Congress’ attention

· Powell dissent – “under educational program” – tortures language to include employees

· Fact that Congress considered regulations disapproving in 1975 is irrelevant in determining intent

How does this relate to Chevron?

F. Reading Statutes in Light of Other Statutes:

1. Reading statutes in pari materia: 

In pari materia – Read statutes with the same language the same way.  
· Courts apply this even when statutes were passed at different times.  

Re-read Cohen v. Brown University II at 49-50 (on relation of Title VII and Title IX); 

Excerpts from North Haven Bd. of Education v. Bell, 465 U.S. 512, 528-30, 547-48 (1982).
· Issue:  Whether to interpret Title IX the same way as Title VI, which does not cover employees 
· § 1004, like §604 of Title VI, provided that nothing in Act authorized action “by any department or agency with respect to any employment practice… except where a primary objective of the Federal financial assistance is to provide employment.”  
· Conference Committee cut §1004 

· Blackmun suggests this conscious choice shows Congress’ intent that §901 prohibit gender discrimination in employment.  

· The exception in Title VI must do work – mere surplusage canon

· Dissent argues that absence of general exception in Title IX is just the result of the peculiar legislative history of Title IX, which was part of an Omnibus bill.  

· Title IX was not trying to hearken back to Title VI.

· Criticism of in pari materia – bad way to determine intent.  

General criticism of in pari materia: 

· It may make law more coherent than Congress actually intended.  

· But Courts still use it.  

2. The rule against implied repeals: 
See March 4 notes for 
Morton v. Mancari, 417 U.S. 535 (1974)
Statutory History:
· 1934 Act gave preferences to Indians in appointment to civil service

· 1972 Directive – extended preference to promotions

· 1972 Equal Employment Opp Act – anti-discrimination law in employement ( included protections based on race and national origin

· 1964 Title VII of Civil Rights Act 

· Two Exemptions -- for Indian tribes operating employers, and for businesses on or near reservations 
· Under expressio unius, these exemptions seem to cut against giving preference to Indians working for BIA

· Note also executive orders had exemptions for Native Americans employed by the BIA

Canon against implied repeal – 

· Strongest when policy in question has longstanding history 

· Note that finding no implied repeal still allows 1972 Act to accomplish something – it adds remedies (e.g. back pay, reinstatement) to pre-existing executive orders.  

· This canon exemplifies judicial conservatives – construe statutes narrowly in light of previous laws

· “trans-statutory example of ejusdem generis”

· Related canon – Specific provision will not be controlled by general one unless there’s an an indication to the contrary 

· Recall Green v. Bock Laundry – 403 balancing test vs. 609a specific rule re prejudicial evidence 

· Limiting general rule still allows it to have effect, but allowing general rule to govern would make narrower rule mere surplusage.  

Three important things

· Canon of implied repeals

· No repeal without clear statement of intent

· Specific provision will not be controlled by general 

· Non Obstante clause 

Note Court’s invocation in Reich of the Rule Against Implied Repeal – Can’t let the Procurement Act impliedly overrule the NRLA.

· Hills is skeptical – Procurement Act is narrower than NLRA since PA only governs federal spending, so creating exception wouldn’t render NLRA meaningless.  (Though isn’t the point that it’s the rule against implied repeal.)

III. Political Supervision of Agencies:

A. What are “agencies”?

General Problem: 

· Judiciary – 7000 people

· Legislative Branch – 20,000 people

· Executive – 2.7 million people 

1. Purposes of Regulation: BSSV 1-13

Outline This
2. History of Agencies: BSSV 13-29

Quick Historical Summary:

· 17th Century – British limit monarch’s role through common law courts 

· ( result is that we use the same mechanism to police agencies that we use to resolve simple private disputes
· British writs include 

· mandamus - do something, e.g. ministerial tasks

· prohibition – don’t do something.  

· Certiorari – give me a record

· Late 19th Century – Courts begin to police admin authority at same time as large economic enterprises appear, creating threat to democracy and competition
· New Deal 
· Late 1940s – APA 

· 1960s – Rights Revolution

· Agency capture concerns

· Desire for more regulation; courts should hold agency feet to fire

· 1980s – 

· Critiques rooted in Mancur Olson’s Logic of Collective Action – groups with latent interests under-served.  Small groups with large stakes dominate.

· Public choice theory – gov’t serves interests that can actually mobilize

· Deregulation movement – airlines, trucking, etc

· Reagan cost-benefit executive order 
· Regs must go through OMB and OIRA (verify)

· Presidentially-driven effort to regulate smarter

· Some court have become active in striking down regs b/c not cost-efficient

B. Political Supervision of Agencies by Congress:

1. Congress’ constitutional duty to supervise agencies: The non-delegation doctrine

a. The analytical basis for the non-delegation doctrine: BSSV 31-38.
b. The rise of the non-delegation doctrine, Schechter to the Benzene Case BSSV

38-63

c. The demise of the non-delegation doctrine in Whitman v. American Trucking

BSSV 63-74.

Five Points about Non-delegation doctrine:

1. Textual source of doctrine – insertion of implied ‘only’ in Article I 
a. Constitution vests “legislative powers” in “a Congress of the United States”

2. Practical necessity of delegation – many reasons, e.g. monopoly, expertise

3. Schecter Poultry – Indicates there must be some limit on jurisdiction, procedures, or standards

4. Whitman v. American Trucking
a. If you put limits on jurisdiction and procedures, don’t any limit on discretion
i. Last gasp of non-delegation doctrine.

5. Purposes of doctrine 

a. Notice to private parties about what the law is
i. Though couldn’t agency fix this?

b. Allow judicial review

c. Democratic accountability

i. Whitman seems to endorse third point – still requires an ‘intelligible standard’

ii. Hills notes that voters can blame Congress for a delegation ( “variable traceability” – e.g. in ozone controversy

iii. Though we may want to reduce democratic accountability if we are concerned about industry manipulation of popular opinion ( Mancur Olson

Three positions on non-delegation (p. 37)

1. Vesting of all legislative power in Congress in final.  Congress can’t transfer its legislative power to any other institution.  This is compatible with either 2 or 3:
2. When Congress enacts a statute granting authority to the executive, the statute amounts to a delegation of legislative power if the scope of the grant is too broad or if it vests too much discretion in the executive.  
3. When Congress enacts a statute granting authority to the executive, there is no ‘delegation’ of legislative power no matter how broad the grant or how much discretion it confers.  Rather than delegating legislative power, Congress has exercised it.  And the executive is just executing Congress’ instruction under its power to faithfully execute the laws.  
Three factors in assessing delegation:

· Recipient – who gets the power

· Jurisdiction – range of things regulated
· Scope – how much discretion is given

· And procedure?

Scope of agency jurisdiction – how vast is the 

Intelligible principle

Private or public 

State ex rel. RR & Warehouse Comm. v. Chicago 

· Facts:  Shippers get Railway Commission to force railway to lower shipping prices for milk

· Monopoly problem justifies regulatory scheme
· Railroads tend to be natural monopolies – high fixed costs, small marginal additional cost per passenger

· But state regulation may reflect local interests – Commission tends to be elected, and therefore responsive to needs of farmers

· Legislative incapacity – Can’t respond quickly to changing economic conditions b/c meets for limited amount of time per year, lacks expertise

Field v. Clark (1892), p. 39

· Upheld statute that provided for imposition of retaliatory tariffs on imports from nations that imposed duties on American products that the President “may deem to be reciprocally unequal and unreasonable.”  

· Rationale:  President not given legislative authority because his powers were limited to ascertaining a matter of contingent fact.  

· This endorses position 2.  

J.W. Hampton, Jr. & Co. v. US (1928), p. 40 – intelligible principle
· Upholds statute giving power to Pres to revisetariff duties to equalize costs of production in US and competing country

· Rationale: If Congress sets out in the act an “intelligible principle” to which executive is directed to conform, then the legislative action is not a forbidden delegation of power.  

NIRA – Only act struck down by Supreme Court on non-delegation grounds 

· Allowed industrial associations to present codes of fair competition to the President for approval.  

· President may approve if he finds (1) groups don’t unfairly restrict membership and are truly representative, and (2) code is not designed to promote monopolies and will not eliminate, oppress, or discriminate against small enterprises.  
Panama Refining (1935), p. 41-42

Schecter Poultry Corp. v. US (1935)
· Facts:

· Live Poultry Code promulgated under NIRA established maximum hours (40 per week) and minimum hourly wages (50 cents), and prohibited various “unfair methods of competition”

· D was convicted of violating requirement that a wholesale seller of chickens could not allow a buyer to select particular chickens.  

· Challenged as an unconstitutional delegation of legislative power

· Holding:

· “Fair competition” as used in NIRA does not refer to a category limited by law, but is just “a convenient designation for whatever set of laws the formulators of a code for a particular trade or industry may propose.” 

· Procedure:  Distinguished Federal Trade Commission Act, which prohibited ‘unfair methods of competition.’  Congress set up a special procedure for determining unfair competition in particular instances by creating a Commission, a quasi-judicial body.  

· Hills:  Unfair methods in FTC applied just to monopolies, lying
· Substance: - “Fair competition” not limited by the “Declaration of Policy” in §1.  

· Under §3, anything that ‘may tend to effectuate’ these general purposes may be included in the codes of fair competition.

· Discretion:

· Congress can’t delegate its legislative power to trade associations, so Court examines President’s approval power
· Court focuses on 2nd requirement, that codes can’t promote monopolies or discriminate against small enterprises

· President still has far too much discretion:

· President may modify or reject admin agency findings

· Authority extends to a “host of different trades and industries” and to “all the varieties of laws which he may deem to be beneficial.”  

· Conclusion -- §3 supplies no standards for any trade, industry or activity, it prescribes no rules to apply to specific facts, it provides no procedures.  Instead it lets the Pres make codes.  This is unconstitutional.  

· Cardozo concurrence: 
· Distinguishes two kinds of codes of unfair competition:

· Codes eliminating evils are permissible – it’s okay to let President inquire into ‘unfair’ practices and denounce them when discovered

· Codes creating whole administrative schemes are unconstitutional – can’t let President do anything that’s within Congress’ Commerce clause power – this is ‘delegation running riot’

· Hills:

· Note inherent contradictions in the act’s §1 policies – sets goal of both helping consumers and keeping wages high

Price control schemes – later schemes are universally upheld

· Yakus v. United States (1944) – holds WWII price controls okay

· Distinguish Schecter on grounds:
1. _____?  

2. All power in agency, not private hands

Amalgamated Meat Cutters v. Connally (D.D.C. 1971) – Non-Delegation Avoidance Canon
· Nixon imposes price controls

· Meat Cutters Union challenged Economic Stabilization Act on grounds of excessive delegation

· Union challenged lack of requirement, found in previous wage and price control programs, that controls be ‘fair and equitable’ and therefore let President arbitrarily prefer certain constituencies over others

· Holding:

· Rule:  No forbidden delegation if Congress sets out an “intelligible principle.”

· Rationale for rule – establishes principle of accountability under which compatibility of agency’s action can be determined by Congress, courts, and the public

· When looking for intelligible principle, court may look at act in light of its background, legislative history, and prior regulatory hx 

· Avoidance Canon:  

· Court reads standard of “broad fairness and avoidance of gross inequity” into statute 
· Distinguishes Schecter on ground that private parties are not involved

· Note:  Amalgamated Meat Cutters canon increases predictability but does not alleviate concern about electoral accountability because Congress doesn’t make decision.  

Whitman v. American Trucking 

· Ozone regulation under Clean Air Act

· Non-delegation challenge to the EPA

· Clean Air Act requires EPA to set “ambient air quality standards the attainment and maintenance of which in the judgment of the Administrator, based on the criteria [documents of §108] and allowing an adequate margin of safety, are requisite to protect the public health.” 

· Intelligible Principle Problem:

· “Requisite to the public health”

· Circuit Opinion: (add more)
· Found EPA’s interpretation (but not the statute itself) violated the non-delegation doctrine

· Court said EPA could adopt an ‘intelligible principle’ as a way to cure the non-delegation problem

· Agency could set the amount at zero, or could apply clinical criteria

· This is the Amalgamated Meat canon of construction

· Rationale: Due Process (?)
· Supreme Court Opinion (Scalia) (2001)

· Rejects Amalgamated Meat canon -- an agency cannot cure an unlawful delegation by adopting a limiting construction of the statute 
· But finds no non-delegation problem:

· Scope of discretion is “well within the outer limits of our non-delegation jurisprudence.” 

· Don’t require Congress to provide a “determinate criterion” for saying ‘how much [of the regulated harm] is too much.”
· “Requisite” means not lower or higher than is necessary – this is sufficient guidance.
· This is a very lax intelligibility principle
· Rationale for non-delegation doctrine: Hold Congress accountable 
· Hills: If you put limits on jurisdiction and procedures, don’t need any limit on discretion.
Benzene Case (p. 53)
· OSHA Statute: “Standard which most adequately assures, to the extent feasible”

· Two possible meanings: “cost-justified” or “technologically possible”

· Benzene’s effect on health is similar to ozone – it’s uncertain whether it’s a non-threshold chemical

· No data for health effects at exposures below 10 ppm 
· Agency sets standard at 1 ppm

· So agency can’t tell if there’s a linear curve at low does , or a minimum exposure threshold – Agency assumed linear relationship
· Agency regulation imposes high cost per employee, with highly uncertain benefits

· Also exempts gas station employees – huge block of people

· Majority (Stevens)

· Attempts to solve problem by reading requirement that risk be “significant” into statute

· Agency made no finding that standard was ‘reasonably’ necessary

· Court concerned that otherwise OSHA would have ‘unprecedented power’ over US industry

· Stevens is using non-delegation doctrine as a canon of construction
· Canon:  Court can substitute its own test when the statute is vague and agency imposes lots of costs and minimal benefits
· This is a weak version of the non-delegation doctrine
· Court does not invalidate the statute.  Rather, Court takes delegation to agency and shifts it to itself.

· This is the most common way for dealing w/ vague delegation problem.    
· Does significant mean cost-justified?
· Rehnquist concurring in judgment:

· Court should not do Congress’ job

· There would be no non-delegation problem if Congress chose zero-tolerance policy or cost-benefit approach

Is the avoidance canon in the Benzene case different from the one rejected in Amalgamated Meat?

Does Benzene survive American Trucking?  

What survives?

2. Constitutional limits on Congress’ power to supervise agencies:

a. Chadha and the legislative veto: BSSV 83-91

Chadha 

· Rule – For legislative acts, you must have bicameralism and presentment

· Legis veto is legis act

· Always lacks presentment.  Sometimes lacks bicameralism.  

· Why have a rule against legislative veto?

· Recall White dissent says legis veto should not be considered legislative

· Congress should be able to condition its delegations

· Clever argument re status quo

· Court doesn’t want to give Congress power to closely supervise the executive branch! (See also Bowsher)
· Once power is given, Cong can only police through clunky means of bicam and presentment.  

· This defines legislative very broadly

Other methods of control

· Supoena agency head

· Budget of agency

See Title IX packed for example of attempt to defund Office of Civil Rights
b. Bowsher v. Synar (1986) and the prohibition on congressional removal of executive officers: BSSV 91-93

Bowsher Rule:  Congress can’t delegate executive responsibility to Comptroller, because he is removable by Congress
· Comptroller is a legislative official – his is removable by Congress

· Congress can’t fire executive officials 

· Firing exec people is an executive act, and we don’t want Congress closely supervising exec branch
·   Congress can’t delegate executive powers to a legislative official
· The powers that Congress tried to give him were the power to review estimates of likely budget deficiets, to determine whether the estimate will exceed a certain amount, and to determine, program by program, how much appropriate money the President must “sequester” (not spend).  

· Thus, under this law the Comptroller could effectively give orders to President about programs to cut and in what order.
· Hypo:

· What if Congress passed law saying that what Comptroller says goes for President?

· Congress can incorporate outside numbers – e.g. consumer price index.  Though this might run afoul of the non-delegation doctrine.

· Dissent by White:

·  Annoyed about Majority’s refusal to let Cong closely supervise Exec

· Too formalistic!
Takeaway point:

· Don’t want close Cong supervision of Exec

· If Congress adopts a person to make decisions directly on the president, that person is executive.  

· If person makes decisions that operate on president indirectly then … ?

C. Political Supervision of Agencies by the President:

1. The President’s prerogative to supervise agencies through appointment and removal

of personnel: BSSV 76-83

The Constitution’s Appointment clauses:

· Major appointments:

· Art. II gives President power to appoint officers whose positions are established by law 
“whose appointments are not otherwise provided for”.  

· Congress establishes positions through authorization and appropriation of money.

· Authorization = permission to do something

· Appropriation = authority to actually take money from the federal government 

· All such offices are to be appointed with advice and consent of the Senate

· Minor appointments -- “Inferior officers” clause 

· “Such inferior officers” don’t need to be confirmed by the Senate, and Congress can vest their appointment in either the President or lower officers.  

· Inferiority refers not to the amount of power someone has, but to whom the officer reports to – the president or another appointee.  

· Genie is powerful but is a slave.  Disney movie reference.

Meyers
· Under Meyers, line between inferior and non-inferior is whether person must be confirmed by the Senate.   

· Congress can’t reserve to itself the power to forbid the president from removing  someone confirmed by the Senate

· But Congress can dictate rules for removal of inferior officers

· Civil servants can only be removed “for cause.”  

· This does not mean that Congress can remove inferior officers – Others in exec branch can be given task – e.g. Office of Management and Budget

· This is a simple bright-line rule.  Holds that Congress cannot control hiring of someone unless it gives President ability to remove.  

Humphreys
· Roosevelt tries to fire member of Federal Trade Commission, but statute provides for five-year term

· Court makes an exception to Meyers – quasi-legislative or quasi-judicial officers can insulated from removal by President.  

· Rationale:

· Concern about excessive executive authority.  

· Note this was era of fascism, FDR advisers were admirers of Mussolini.

· But this is a non-legal reason.

· Commission is simply carrying out the mandate of the statute – so political interference from the President would undermine its operation.  There is no room for discretion.  

· This is the only coherent way to understand this opinion.  

· Though even this statute was pretty vague.  

For what functions would it be unconstitutional for Congress to create an independent agency?  E.g. Secretary of State?
Wiener
· Commission responsible for giving out money following WWII.

· Statute provided for great guidance, so Congress can cut the President out of the loop.  

· This is a quasi-judicial function, so we’d want to avoid politicizing this commission.

Harder cases are cases like the Federal Reserve

· Very hard to say this is a judicial role.

· They have a lot of discretion to raise or lower interest rates.  

· No legal standard to uphold against Fed.

· Congress would want to de-politicize the Central Bank

· Because revving up inflation was a great way to win the next election because it increased employment.  


Lesson:  Some officers need to insulated from politics.  We have about 83 people in this position today.  

· FCC, Fed Reserve, 

2. The President’s prerogative to control agency implementation through executive

orders:

a. Overview of the Youngstown Sheet & Tube framework: Jerry Mashaw, Merrill and Peter Shane, Administrative Law: The American Public Law Process 255-67 (5th ed. 2003);

Youngstown:

· The President is charge with “taking care that the laws are faithfully executed.”  This means the President must be carry out someone else’s orders (e.g. Congress, the Constitution, a treaty)

· Sometimes Congress is so specific that they preclude any supplementation by the President.  This is the principle of expressio unius.  
· However, the expressio unius principle doesn’t always apply to Presidential actions.  

1. Frankfurter – Even when there may be a contrary Congressional intent, the Courts should defer where there is a long precedent and custom of President action in the field.  (For example, in Midwest Oil, there was a long precedent for the President setting aside federal land, and the court deferred.)

2. Court will give deference to the President where fast, unified action is necessary (e.g. in the military/diplomatic realm) – Youngstown 3.  
3. Effects on private rights --  Construe President’s power particularly narrowly, even if Congress has been ambiguous.  

· Jackson – The court should read federal statutes narrowly when fundamental rights are implicated, and give the executive little discretion to act unilaterally.

· In re Endo:  The Court doesn’t want to overthrow exclusion authorized by statute, but does overturn the executive’s unilateral detentions.

b. Congressional preemption of Presidential statutory authority: 
Two legal problems:

1. Statutes that provide for specific methods for regulating an area might pre-empt the President’s general supervisory power over procurement.

a. The President has general power over the property of the federal government.

b. There is a long tradition for this power – Midwest Oil
c. Reich and Allbaugh raise the question of when this power can be pre-empted.  

2. Sometimes Congress doesn’t provide a specific substantive regulation, but rather delegates to a particular executive officer (e.g. Office of Civil Rights).  When is the President’s general supervisory power over agencies pre-empted by a specific delegation of decision-making authority to an agency?  

These two problems are very similar to each other.  The big question is whether the specific Congressional enactment trumps the President’s general supervisory power.  (This is a general expressio unius problem.)

· The whole issue is how we construe statutes.  This is the Youngstown problem.

Doctrine of implied repeal – 

· The court uses doctrine to say that the President’s general supervisory power over procurement is qualified by the NLRA, because sometimes spending money is like regulation.  

Should we construe Presidential power narrowly or broadly?

· Could give the Pres broad power to regulate through the spending power without rendering NLRA meaningless (since 80% of economy outside of federal spending).  Could also argue that the NLRA wasn’t intended to regulate Presidential power.  

· Note Court is suspicious of Presidential power.  So Court extends Machinists pre-emption doctrine to the federal government.

Hypo about OCR – Raises problem of where Congress has specified specific mode of regulation (decision-making by OCR).  Does this pre-empt the President from supplementing or replacing that mode of regulation.  This is a Youngstown problem.  

· This is a deeply disputed issue of law.  

· Argument for pre-emption:  Expressio unius

· Argument against pre-emption:

1. President’s appointees can be fired.  He speaks through them (like a ventriloquist).  Just let the President speak with his own mouth!

2. President has general Constitutional authority to execute federal law.  To pre-empt that authority, we want to see clear Congressional intent of pre-emption.

3. Elected officials should decide political questions.  So we should broadly construe federal power.  

· Note that initial delegation to OCR can still serve some purpose even if President can overrule.  Purposes:

1. Delegation is a default rule – we know who’s responsible

2. Displaces other officers beside the President

· E.g. military academies have athletic programs, but Secretary of Army can’t issue reg interpreting Title IX.

Procurement and Labor Relations as a case study in Congressional Pre-emption:
Chamber of Commerce v Reich, 74 F.3d 1322 (D.C. Cir. 1996) 
Building and Const. Trades Dept., AFL-CIO v. Allbaugh, 295 F.3d 28 (D.C. Cir. 2002) (supp);

Two executive orders:

· Clinton’s EO in Reich barred the federal gov’t from contracting with employers who hire permanent replacements during a lawful strike.  This applies even to employers that have replaced strikers who were not working on federal contracts.  
· Bush’s EO in Allbaugh forbid any federal agency or entity receiving federal assistance from requiring or prohibiting contractors from entering a project labor agreement (PLA)
Two key acts:
· Procurement Act – President may prescribe policies and directives that the President thinks are necessary.  

· National Labor Relations Act – Prohibits unfair labor practices.  

· Field pre-emption applies.  

· Machinists – Presence of economic weapons of self-help in reserve and their actual exercise by the parties is part of the system envisioned by the Wagner and Taft-Hartley Acts.    The hiring of permanent replacements is one such weapon.  

· Machinists pre-empts state action – states can’t legislate about unfair practices.  
· The Supreme Court stays this pre-emption applies to the federal government as well.  Must preserve a “free zone” from which all regulation is excluded.

The issue in these cases is thus whether the EO’s are “regulation”

· Reich:

· Clinton argues that his EO is just an exercise of the procured
· Prececent: Boston Harbor – Court says Massachusetts may require a PLA when it is acting as a market participant

· However, Court finds that Clinton’s EO is more like regulation because it is motivated by a desire to set national policy.  Thus, the federal government is acting as more than just a market participant.  

· Allbaugh:

· Interprets Reich as prohibiting President from imposing unrelated conditions on contracts.  Such conditions regulate behavior outside the scope of the contract.  

· This basically rewrites Reich to make a better rule.  

Distinguish three tests for “regulatory”

· Effects-based –The President may not issue “blanket Executive orders”  

· If the effects are broad, then the President is regulating.  If they are not, then the President is acting as a 

· This rule is unworkable
· Purpose-based

· It is hard to enforce b/c have to judge subjective intent

· Nexus-requirement

· This is the approach of Allbaugh – No unrelated conditions.  

Policy basis:
· Hills says these cases could have gone either way depending on the Court’s views about whether Presidential power should be construed broadly or narrowly.  In both cases, Presidential power is construed narrowly.

Congressional Pre-emption of President’s Power to Override Regulations Made by his Appointees:

Hypo from last year’s exam:  Suppose pursuant to Javits Amendment OCR gets the power to pass regulations for Title IX.  What if the President issues an executive order overriding OCR’s reg?

· The question is whether the President’s power is pre-empted by the delegation of authority to OCR.  Possible answers:
· Yes.  We read an implied “only” into the delegation on the basis of the expressio unius principle.

· It is well settled (since 1838) that if Congress explicitly says that a decision is vested in the Secretary and only the Secretary, then the President may not second-guess.

· No.  Could make variety of responses:

· Tradition and custom:  The President has long had a key role in civil rights, and has had a lot of discretion.  (See Truman and JFK’s executive orders.)

· No clear intent on part of Congress to exclude the President:  

· OCR is not an independent agency – The President can fire the appointee.  

· Default rule about Executive power:  Unless Congress takes power away then it should remain with the President. So, unless Congress explicitly says otherwise, any delegation to a subordinate is simultaneously a delegation to the President.  

· Efficiency:

· It makes no sense to force President to fire the appointee, rather than let him give that person orders

· Democratic Accountability – The President is elected

· Missing another reason?

· Note that the Javits Amendment delegates the decision to one subordinate executive official – not to other officials.  So it would be illegal for the President to shift the power to another official in the executive branch.  (And it would make the statute’s text superfluous.)

c. The legality of Presidential EOs on cost-benefit analysis: BSSV 102-115;

Reagan’s EO:  Regulations can’t be published until agency produces a cost-benefit analysis of the regulation.  OIRA can thus as a practical matter veto regulations by preventing publication.  

· This EO has the effect of promoting centralized review of decisions made by the federal bureaucracy.  

· OIRA does not have the authority to require benefit-maximizing regulations.  So the agency can get regs with more costs than benefits.

· OIRA can reject cost-benefit analyses for being inadequate and can require agency to improve analysis.  This can delay the implementation of regulations.  
· Exceptions:  Agency doesn’t have to produce analysis if rule has less than $100M effect.

· Reagan let OIRA determine if rule qualified, Clinton let agencies decide.  

· The EO does not apply to independent agencies.  

Note variation in rule-making procedures among agencies: NLRB publishes adjudicatory opinions as a way of generating binding precedents.  Is this subject to the OIRA requirements?

Hypo:  What if Congress passed law prohibiting cost-benefit analysis when not sanctioned by statute?

· This is a Youngstown III case.  The President can’t issue EO disregarding clear meaning of the statute unless its within his constitutional power.  
· President has power under Art. III, § 2, cl. 1 to require the opinions of executive officers in writing.

· Scope of this power is ambiguous – if cost-benefit analysis were for the purpose of obstructing Congress then the Court might be willing to restrict this power.  (But even this seems unlikely.)

Note:  EO does not require agency to justify decision not to regulate.  So this order is an obstacle to regulation.  
· Recently OIRA has been sending “prompt” letters to agencies, but not that many.  

· We could have an executive order that says people can petition OIRA to demand a cost-benefit study.  

Why have centralized control of agency action?  

· Note that agencies are the experts on regulation, so we might ask why OIRA & the President should get involved.  
· Reasons:

· Prioritize – Make agencies focus on particular goals of the President

· Speed – Agencies may not think about being expeditious.  But the President only has four years to get shit done.

· Police - Interest groups often try to delay regulations by requiring more study.  Sometimes the agency gives up on the reg as a result, because the agency may have other priorities.  

· Note that Clinton surprised people by keeping the cost-benefit EO – it allowed him keep greater control over the bureaucracy.  And Clinton also issued numerous executive directives to the agencies.  

IV. Judicial Review of Agencies’ Actions:

A. Statutory review: An overview of the Administrative Procedure Act: BSSV 488-94,

Appendix A: the APA, 945-63 (Read sections 551, 553-554, 556-57, 706 with special care;

skim the rest of the APA); Steven Croley, Regulation and Public Interests: On the Possibility

of Good Regulatory Government 102-117 (Princeton Univ. Press 2008) (supp)

Basic Provisions of the APA:

A. 551 Definitions

a. Rule: any decision with future effect
i. Scope

ii. Presumption AGAINST formal rulemaking, magic words required

1. Due process justification: no violation of current/vested rights

b. Order: any other Agency action, those with current effect (except licenses=rules)

i. Scope

ii. Presumption FOR formal adjudication 

1. Due process justification: current vested rights may be altered, modified, taken away

B. 553 Informal Notice& Comment Rulemaking: subject to 7062a review

a. Notice: must be published in Fed. Reg. 

i. Does not apply to interpretive rules, general statements of policy. 

b. Comment: After Notice, agency must give persons Opportunity to participate either in writing or orally. 

i. Agency must consider relevant matter presented by interested parties. 

c. Basis: Agency must adopt concise general statement of their basis & purpose for choosing their rule over relevant alternatives 

C. 554 Adjudications
a. Engaged whenever an agency decision might adversely affect a private party’s liberty or property.

b. Notice (i.e., of hearing’s time, place, character) AND
c. Opp2BHeard (i.e., ample time to prepare, sufficiently opportunity to present arguments and evidence to neutral arbiter).

D. 556 Hearing on the Record: formal rulemaking  

a. Enacting statute must state: “decision for a hearing on the record” to trigger formal rulemaking procedures

b. (d) proponent of rule has the burden of proof
E. 557 Formal adjudication

F. 7062e: Substantial Evidence Rule: agency decisions subject to 556 & 557 must be supported by substantial evidence on the record

a. In practice, applies to adjudications b/c there is very little formal rulemaking: few statutes include the magic words for rulemaking 

G. 7062a: Arbitrary and Capricious Review: applies to all Agency action: fact-finding, informal rule-making, adjudication—everything not covered by substantial evidence standard

	Relation of judicial review to existing record
	Is “hearing on the record” req’d by organic statute?

	
	Yes
§§ 556-57
	No

	Rulemaking
	Formal rulemaking w/ hearing

§ 553(c)
[Never done, after PB]
	Notice & Comment rulemaking*

§ 553
State Farm (NHTSA); Nova Scotia

	Adjudication
	Formal adjudication

§ 554
Allentown Mack
	No formal adjudication**

[No APA rule applies]
Overton Park

	Std for review
	( Substantial evidence. 706(2)(E)
	( Arbitrary & capricious. 706(2)(a)


* Exceptions available for traditional functions of the Unitary Executive and “good cause”.

** Courts tend to remand for more developed agency review

The APA does two big things:
· Authorizes judicial review of agency decisions in §706 (most important)

· Installs procedures (§553,554,556,557)

Why allow judicial review in §706?  Doesn’t this just add more process?

· Note the structure of review within the NLRB:

· Unions/employers make a petition to a regional office to make an initial decision

· Unsettled cases go to the General Counsel (appointed to a 4 year term) for review

· Complaints about the General Counsel’s decision go to an ALJ (who serves a set term, cannot be fired, and cannot be supervised by the GC)

· Appeals from an ALJ decision go to the NLRB (five members, five year terms)

· Appeals from the NLRB go to the US Courts of Appeals (DC Circuit?) and then SCOTUS

· So why have judicial review?  Why not trust the agency, which after all has expertise?

· The NLRB won’t have as general a view of the law – e.g. not as knowledgeable about due process 

· Avoid arbitrariness and encourage continuity – NLRB is a political body that changes by administration.  We want continuity in the law, and don’t want the statute to take on a different meaning every time there’s a new administration.  Courts are more likely to be loyal to the original text & purpose of the statute.  

The formal procedures of §§556-57 apply when a statute requires a “notice” and a “hearing on the record.”  These are the magic words triggering the default rules of 556-57.  (If a statute establishes alternate procedures, those govern.)

· These magic words vary by context and are subject to statutory construction.  

· Court’s presume against formality for rule-makings.

· Example:  Statute says ICC shall make rates for railroads “at a hearing” (but not “on the record.”  Because this is rate-setting, it is rule-making.  So Court will not add language to the statute, and notice and comment rulemaking applies.

· Florida East Coast
· Court’s have a presumption in favor of formality for adjudication, so court will insert “on the record” into ambiguous statute.

· Note that APA prescribes no procedures for informal orders.  

· Example:  ICC enforces a fine on a railway.  This is an order under 551.  

· Rationale:  Due process.  We want more procedural protections for agency adjudications than for legislative actions.  

· Distinction between legislative and adjudicative action – idea is that for

· Adjudicative action we are looking for past events – you need due process

· In future events – you are not entitled to due process. you are not being judged/deprived of your property now.

· This derives from 5th/14th Amendment jurisprudence.  

· Recall Matthews and Goldberg.  

· Additional Rationale:  Formal rulemaking takes forever.  (It takes FDA 2 to 4 years to pass a rule for additives.)

· Licensing is treated as closer to rulemaking than adjudication, even though it is based in part on past behavior.  

B. Judicial Review of Agency’s Adjudicative Fact-Findings based on “Substantial Evidence”

in the “Whole Record”:

“Substantial evidence” – This standard is basically reviewed like a jury verdict in a civil trial.  Courts will sustain if a non-insane person could agree with the decision.  The court is not to resolve conflicting evidence.  Rather, the court looks to whether there’s a huge imbalance in the evidence.  
“On the whole record” – includes ALJ.  
1. Universal Camera: BSSV 191-204, 211-219;

Facts:  Chairman alleges he was fired b/c of testimony at NLRB hearing.  Company alleges he was fired because of insubordination.  Intensive fact dispute.  

Posture:  The ALJ believe the testimony of the company’s representatives.  The NLRB reversed his decision.  

Issue:  Does the NLRB need to give any deference to the ALJ.
Holding:

· The Court has to affirm the NLRB if it finds there was “substantial evidence in the record taken as a whole”

· The Supreme Court reversed Hand’s opinion for excluding the findings of the ALJ.  These findings are part of the “record taken as a whole.”

· On remand, Learned Hand says that for the ALJ to get deference:

· He must be making a credibility determination.

· In the whole record there must be no evidence supporting the Board.  

· If there’s a conflict the agency gets to pick which facts it believes.  

· Note that the realm of credibility determinations is narrow.  

2. Allentown Mack and the effect of the legal standard on what counts as “substantial evidence”: BSSV 204-211;
NLRB makes its rules through adjudication.  

· NLRB has strong presumption of continued union support after transition.

· NLRB also requires “good faith reasonable doubt” for imposing poll for union support.  

· Note that polling and refusing to bargain entirely are treated the same way under NRLB case law.  

· This does not rise to level of arbitrary and capricious for Scalia.  

NLRB said it was using a “good faith reasonable doubt” standard, but it was really applying a “reasonable certainty” standard.  

· Scalia looks closely at exclusion of testimony of three employees – thinks their testimony is relevant if we’re applying a doubt standard.  

· The NLRB was looking at the testimony for its truth value, not for whether it raises a good faith reasonable doubt.  

· The NLRB could reverse its caselaw and hold that “objective evidence” is necessary to hold a poll – but this would expose it to political accountability.  

· Breyer says that the NLRB may rationally presume that employee interviews are not trustworthy

· Scalia responds that the Board could adopt a substantive rule of evidence to this effect, but until it does that it must be bound by natural inferences from simple fact-finding.  
· Note distinction with a jury:  it doesn’t have to give its reasons.  In contrast the NLRB must make a record that is reviewable.  

Key points:
· An agency can’t make general policies through unspoken evidentiary presumptions or rules of exclusion.  

· This agency’s action violates the “substantial evidence” principle because the factual inferences that the NLRB drew from the evidence in the record were irrational based on their purported legal standard.  

· Agencies can adopt presumptions through rulemaking or (perhaps) through caselaw (but not through factfinding).  

· Policy concern:  Transparency
Under 706(2)(E), the substantial evidence standard, do you have to make formal findings?

1. No, but it helps.  You can survive with conclusory findings as long as there is substantial evidence for them that you can point to in litigation.

2. Here’s the difficulty:  Under 556 & 557, the hearing officer does have to make formal findings.  And those have to be transmitted to the decision maker.  Those must be part of the record.  

C. Judicial Review of Agencies’ Exercise of Discretion under “Arbitrary and Capricious”

Test:  Overton Park, BSSV 347-49, 357-368

7062a: Arbitrary and Capricious Standard: at the time the decision was taken, the Secretary must have made fact-finding consistent with the legal standard AND the Secretary must have considered all relevant alternatives 

a. Application:  

i. All decisions of agencies not  otherwise covered (all informal orders)

ii. Note that some decisions are covered by 706 2E – substantial evidence standard

b. Distinguish “arbitrary and capricious” and “substantial evidence”:

i. 7062E is just a factual standard

ii. 7062A is a catch-all standard, including both factual and legal decisions

c. Two Parts:
i. According to the statutory standard, were the right factors considered as well as all relevant alternatives?
1. Sources: Newspaper records, transcripts, affidavits, etc.

2. post-hoc rationalizations, such as those taken in defensive litigation, do not constitute consideration of relevant alternatives (b/c they are after-the-fact not at the time of the decision)
ii. Were any clear errors made in that consideration?
1. rational decision-maker standard

d. Overton Park: Memphis highway could go through or around the park. Court remands, asking the Secretary to produce evidence that alternative routes were considered

i. Statutory standard: “no feasible or prudent alternative” to going through a public park

ii. No evidence of relevant alternative considered other than DOJ affidavits, and these are rejected as post-hoc litigating positions

e. How many alternatives must be considered?

i. Marshall (Overton majority) says not every alternative conceivable, but those rationally related 

ii. This decision was an adjudication so there was no notice and comment period, so no record existed

f. How does the Agency show it considered an alternative?  
i. Suppose there is a report in the record discounting a particular alternative, but there is no evidence that it was actually relied on.  

ii. An affidavit can attest to the reliance – we’ll trust it since it’s on penalty of perjury.  

iii. The kind of litigation document whose value gets discounted is an affidavit that gives a long list of original reasons that haven’t previously appeared in the record.  This would clearly just be prepared by the Solicitor General, so it gets discounted.
g. Remedy is Remand for Further Consideration:  

i. This can be really tedious (there might be thousands of documents to look at to justify the decision).

ii. As a result, the agency may just give up.  This is exactly what happened in Overton Park.  The highway was never built. 

h. Agency Can Find New Non-Arbitrary Purpose After Remand to Justify Old Policy
i. In the Thomas case, the agency initially cited the bad economic effects on 3rd world countries as a reason for not banning the importation of fruit grown using a certain pesticide.  Court reversed and remanded this ban because this was an impermissible reason, since agency’s mandate only included public health.  Then the agency found another reason on remand – agency couldn’t count on 3rd world governments to inspect the fruit exported, so use of pesticide okay.  This was upheld.

1. If you can take a fact that you looked at the first time around and show why it’s legally relevant, you win.   

i. Note that A&C tends to collapse into Substantial Evidence:

i. SE requires formal hearings. Under arbitrary and capricious the agency isn’t required to make formal findings.  But it is very helpful to the courts if there are findings, since the courts aren’t going to go searching through the record to find them

The “hard look” doctrine – 
· Courts require agencies to consider in their proceedings and opinions all of the relevant policies bearing on discretionary policy choices.  Thus, agencies have to:

· Develop an evidentiary record reflecting the factual and analytical basis for their decisions, 

· Explain its reasoning in detail, and 

· Give “adequate consideration” to the evidence submitted by private parties.  
· This idea arose in the 1960s and it's talked about a lot in the notes for the arbitrary and capricious chapter (see esp. p. 348).  Originally it appears to have been conceived of as mainly a procedural test (were the right factors considered?) but has also grown to take on a substantive component (was a clear error made?).  State farm is considered to have endorsed an intensive version of 'hard look' review.  (see p. 383). 

2. A case study of “hard look” version of review for arbitrary and capricious fact-finding:

Motor Vehicle Manufacturers’ Ass’n v. State Farm Mut. Ins. Co., BSSV 368-84

State Farm Mutual Auto Insurance Company: NHTSA sets auto safety performance standards; statutory criteria= eliminate “unreasonable risk” to drivers. Prior rule required a choice among passive restraints: air bags, automatic seatbelt, ignition interlock (option disallowed by Congress). Rule at issue repeals prior rule requiring a choice among passive restraints. Court overturns rule for failure to consider relevant alternatives: an airbag-only rule AND a rule requiring choice between airbags and auto belts.

a. Rules are presumptively valid: changing an old rule required a factual basis, new evidence; here, Secretary failed to produce new evidence 

i. NHTSA could NOT simply reject the old rule for lack of evidence

ii. The decision not to regulate in the first place is, of course, not subject to arbitrary and capricious review

b. Party changing the rule bears the burden of proof: here, Secretary was changing the rule so bore the burden of proof that the rule needed to be changed

c. Agency must consider all relevant alternatives: here, there were 7000 comments; Overton says only the significant ones must be considered, but this is a formative and costly task 

i. Auto-belts alternative: Court says NHTSA wrongly rejected findings of a pilot study; NHTSA says study was flawed because the sample size was of people who had chosen auto-belt (a significant portion of them still detached the belt)—Court reject this rationale as POST-HOC b/c NHTSA can’t produce evidence of that it made the decision on this basis at the time

ii. Airbag only rule: NHTSA says the option is too costly; again, it says this in post-hoc litigating positions 

State Farm Test:
a. At the time it made the decision, did the Agency consider all the relevant alternatives according to the correct statutory criteria?
i. Relevant alternative: anything in the record

b. Did the Agency provide a factual basis for its conclusions that a rational decision-maker could believe?
i. State Farm version of the clear error test
D. Judicial Review of Agencies’ Legal Interpretation:

1. Chevron’s basic doctrine of deference: BSSV 242-259;

Chevron Background

· State Farm is Chevron’s Step 2.

· Chevron is another Reagan effort to help the economy by rolling back regulation.

· Clean Air Act has a provision which deals with non-attainment areas (dirtier air areas like in cities).   

· Within these non-attainment areas, “major stationary sources” are those that emit 100 tons or more of pollution.  These sources must use the Best Available Technology (BAT) to minimize the output of pollution.

· The Act also has a grandfather provision exempting preexisting structures that didn’t meet the standard of CAA.  (Grandfather clauses are common in the law.  See also ADA.)

· However, if you modify a major stationary source, you must bring the factory up to modern standards. 

· This creates incentives for owners not to modify b/c if they do they have to put in Best Available Technology (BAT), which is usually very expensive.

· Companies complain that it is economically inefficient b/c they can’t make small changes w/out incurring BAT obligations over the whole area. 

· So for instance:
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· So this is one factory park complex.  Suppose this complex emits 400 tons/year of pollution, or 100 tons for each building.  

· Under the “bubble policy,” the Agency promulgated rules allowing states to define an entire plant, containing many different kinds of pollution-emitting units, as if it were a single stationary source.  Thus, a firm could modify one unit with the plant and increase its emissions, without having to comply with the BAT requirements, as long as the total amount of pollution from the plant did not increase.  

· If they were allowed to make minor changes that both save money and reduce pollution, it would look like this:
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· So now, the total park is only emitting 250 tons/year.

· This would still be more than the amount that would be emitted if the owner had to put the BAT in place, but it’s still much better than the grandfathered-in standard (see above). This will also save $.

· The “bubble standard” allows this kind of incremental improvement. ( as long as the total area isn’t exceeding a set amount of pollution, it’s okay. 

· The idea is that the environment might get a bit better (but no worse) and it’ll save the manufacturers money.

· Reagan accepts this. 

· The BAT policy was compelling, however, b/c it takes into account that companies lose $ by not updating their factories, and this forces them to put in BAT and make the air cleaner, rather than just no worse than it already is. 

· Under the BAT (which is before Reagan), one factory is a source.

· Under the Bubble standard, the whole park is the source, not individual factories.

· So the Bubble policy diminishes the incentive to move towards BAT.

· NRDC position is that the whole point of the CAA is to enforce new technology on industry.  

Chevron Legal Approach
· Statutory Language:

· NRDC invokes the “or” canon to argue that “building” and “facility” can’t mean the same thing, so a building should count as a stationary source.

· Chevron disagrees, and argues that the language may be interpreted to impose the requirement on any discrete but integrated operation.  (Cf. “cease and desist.”)

· Stevens says that he’s not convinced parsing the language is going to reveal an actual intent.  

· Stevens says first you look if congress’s intent is clear (Chevron Part 1).

· Does it speak directly to the precise question at hand? ( If so, construe it that way.

· So basically, this question looks at everything from the first half of Admin.

· Then, if the intent is ambiguous, you ask if the agency’s interpretation is reasonable (Chevron Part 2)

· If it is reasonable, you go with the agency’s interpretation.

· How do you know if it’s reasonable?

· Use State Farm standard (arbitrary, capricious, or manifestly contrary to the statute).

· Why isn’t Chevron flagrantly illegal?

· Under the APA, courts shall decide all relevant questions of law (§ 706), but Chevron says courts shall defer to agencies unless the agencies are arbitrary and capricious. How are these consistent?

· Under Chevron Step 2, the Court might disagree with the Agency’s interpretation.  And yet the Court will defer.  

· Congress put a provision into the CAA analogous to the Javitts Amendment. Agency has been delegated a legal question. When statues are ambiguous, you are to read them as if the agency has implicitly been given delegation of ambiguous legal questions. 

· This is a canon of construction!

· Thus, since the APA is just a default rule, it’s okay to contradict 706. 

· So: Statutory Ambiguity + power to enforce the law = implicit congressional delegation of power to the agency to interpret the law
See summary points in April 8 notes.  

Our purposes:

· Admin simplicity – Scalia thinks this is the big reason
· Democratic legitimacy – President controls agencies.  More democratic than Courts.
· Judicial restraints -
· Legislative Incentives – Congress has incentive to make specific delegations to agencies it does not trust
INS v. Cardoza Fonseca:  

· INS had two statutes regarding asylees – one forbid deportations if person’s life threatened, the other forbid deportations if the person had a “well founded fear” of endangerment

· INS applies “more likely than not” standard to both

· Stevens refuses to defer under Chevron Step 1

· Says this is a pure Q of law, so the Courts must decide

· By implication, Chevron only applies to mixed questions of law and fact.  

· Also, courts can look to legislative history and canons in answering Step 1.  

· Scalia concurrence – doesn’t like recourse to legislative history and canons.  This makes Chevron a doctrine of desperation.

Young v. Community Nutrition Institute
· Secretary inserted “shall” in law to mean he didn’t have to promulgate regulation on aflotoxin

· Stevens Dissents – Statute not ambiguous.

Note key aspect of Chevron​ – it is democracy-promoting.

· Agencies can reconcile competing policies – e.g. environment vs. economy

· Creates good incentives for Congress

Apply Chevron to State Farm (p. 368) 

· Suppose regulation only requires manual belts because ordinary reasonable people drive without seatbelts.

· Would this pass Chevron Step (1?)?

· Hard to say this is unreasonable/insane on its face

· Though it seems crazy to pass a law that would do nothing

· Have to look at the “common understanding” of the purpose of the law – Holy Trinity 

· Law rejected common law model of regulation

Apply State Farm to Chevron 
· State Farm asks whether reasonable alternatives were considered.  

2. “Step Zero”: When does an agency get deference?

a. In general: BSSV 236-41, 259-72;

Mead & Christenson establish that it’s an act of statutory interpretation to decide whether there’s been a delegation.  

Christenson  
· Court (Thomas) holds that Chevron deference does not apply to agency pronouncements lacking the force of law, such as opinion letters, manuals, policy statements, and guidelines.  These are all advisory, and don’t bind anyone.  

· So they don’t provide notice.  

· Also, talk is cheap.  Regs and adjudications are officially recognized by statute.

· Scalia concurring in judgment argues that litigations positions should get Chevron deference.  But the rest of the Court does not agree.  
· Scalia’s rationale – 

· Chevron is about whether Congress implicitly delegated power to the agency, so an opportunity for notice shouldn’t matter.  

· Neither should the quality of the agency’s decision making.  
· Note, however, that Scalia still joins the Court because he thinks the Secretary’s position is not a reasonable interpretation of the statute.  

· Skidmore deference:

· Breyer and Thomas defend Skidmore deference.  Thomas still thinks the agency interpretation is unreasonable, while Breyer thinks it’s very reasonable.  

· Scalia thinks Skidmore is an anachronism.  

· Note that the APA recognizes agency interpretations.  

Mead 
· It’s an act of statutory interpretation to decide whether there’s been a delegation.  
· Two-part test:  
1. There must be a clause in the statute giving power to administer the particular statute.  Chevron says this creates an implied right for the agency to interpret.

2. The agency must exercise its power in a way that has the force of law.  

· According to Breyer this involves a multi-factor test.  

· Elements – 
· Formality -  

· Binding 
· Opportunity for comment

· Scalia doesn’t like Mead prong 2 because he thinks it clouds Chevron.

· The opinion letters in Mead don’t have the force of law (Mead Step 2) because:  
1. They are not binding.  

· The letters do not bind third parties and the agency vis-à-vis each other.  

· They do bind the agency vis-à-vis Mead and Mead vis-à-vis the agency, but this is not sufficient.  

2. They are not formal.

· The letters come from 46 branch offices.

3. They don’t provide any opportunity for public comment (as in a rulemaking) 

· Problem for Court:  There is an opportunity for the affected party to contest (as in adjudication), so this argument doesn’t really work.  

4. No statute recognizes these documents as being authoritative
· Skimore deference may still apply to the customs letters, since the agency has high level of expertise.  

Breyer’s conception of Chevron and Skidmore:
· There is not a huge difference between Chevron and Skidmore deference.

· Chevron just presents an additional reason to defer – implicit delegation

· Skidmore – defer to expertise.  Consider the thoroughness of agency’s reasoning, and its special expertise in the area.  This is similar to deference to an expert witness.  Does not apply to pure questions of law.

Barnhart:

· Breyer says in dicta that Chevron deference can apply to interpretive rules promulgated informally, so long as the totality of the circumstances suggest an implicit delegation of law-interpreting authority.  

Tension between Chevron and Skidmore:  

· Chevron is based on the democratic principle that courts should defer to reasonable agency choices when statutes are ambiguous.  

· Scalia thinks that this democracy principle also requires courts to defer when agencies change their minds.  He worries that Skidmore will lead to the hardening of current policy choices into law, and make change more difficult.  (Because Skidmore is based on the persuasiveness of the agency’s reasoning.) 

· But it turns out not to be the case that policy gets hardened:

· Brand X:  Judicial precedents do not bind agencies as long as the court’s opinion does not that the statute is unambiguous.  

· So if there’s ambiguity, the agency has the discretion to change its mind as long as its new policy passes State Farm’s arbitrary and capricious standard.  

· This annoys Scalia, who doesn’t think a federal court can be overruled by an agency.  But Souter analogizing to a certified question of state law sent by a federal court to a state court.  

Is there a Step 1 for Skidmore?

· Our decision tree:

· Is the statute’s text ambiguous? (Chevron Step 1)

· No – then: Is the statute’s plain text absurd?

· No – enforce statute’s plain text

· Yes – go to Mead I question to see if agency available to interpret

· Yes – then: Is there an agency with delegated authority (Mead I)

· No – Look to Skidmore

· Yes – Did the agency exercise power in the right way?

· No – Look to Skidmore

· Yes – Get Chevron Def

· Then ask: Was the agency’s position reasonable/permissible/not arbitrary and capricious (State Farm)

· In light of legislative history, use of words in other statutes, common understanding

· Note- We can never get to Skidmore if the text is unambiguous and non-absurd

When should Mead come in in the Chevron analysis?

· The more we front-load lots of considerations (e.g. legis hx, language of other statutes) in the Chevron Step 1 inquiry, the more Chevron becomes, to quote Scalia, “a doctrine of desperation.”  

· Hills:  Mead could be considered Chevron step one-and-a-half

· Very first question will always be whether there’s ambiguity

b. Which agency gets deference? Gonzales v Oregon, 546 U.S. 243 (2006).

Auer Deference:

· Courts typically defer to an agency’s interpretation of its own regulation.  

· Does this apply to litigating positions?

· Rationale:  Agency made the reg, so it should get to interpret it.

· Problem:  This raises serious separation of powers concerns.  Unifying law-giver and law-enforcer encourages ad hoc interpretation.  

Gonzales
· Background:

· Ashcroft unhappy with Oregon statute (ODWDA) that permits assisted suicide.  

· The drugs Oregon doctors prescribe under the ODWDA are regulated by the Controlled Substances Act

· Ashcroft issues an Interpretive Rule that determines that using controlled substances is not a legitimate medical practice.  

· Auer deference does not apply to the Interpretive Rule

· Anti-parroting doctrine – unless regulation differs from statute, it gets no deference

· “An agency does not acquire special authority to interpret its own words when, instead of using its expertise and experience to formulate a regulation, it has elected merely to paraphrase the statutory language.”

· Kennedy invents doctrine to respond to the problem of agencies passing vague regulations that don’t resolve tough questions, and then seeking to shield themselves under Auer deference 

· This is a way to preserve State Farm review – Agency has to issue reviewable regulations. 
· Chevron deference does not apply to the Interpretive Rule because there is a Mead problem
· Chevron step 1 is met – Statute is ambiguous because “legitimate medical purpose” is a generality.
· Mead Analysis:
· Kennedy construes AG’s rulemaking provisions (871b and 821) narrowly in order to preserve the limits created elsewhere in the statute (e.g. 823).  

· § 871b – Attorney General gets broad rulemaking power “in execution of his functions”

· Kennedy (p. 10) says that 871b means that AG can make internal rules about functioning of gov’t bureaucracy 

· Construing 871b broadly would undermine the limits in 823 (registering) and 811 (notice and comment).

· This is identical to the reasoning in Youngstown Steel – Court said giving Truman broad power would render the limits of the statute meaningless

· § 821 – AG can make any rules about registration and control

· Court construes “control” to mean scheduling, based on definition in §802(5)

· Construing 821 broadly would _____ under §823

· Scalia rejects this as too narrow a reading

· § 823 – In registering and deregistering doctors, AG must take into account “public interest” as set out in five factors

· Kennedy says that rulemaking power under 821 has to be construed in such a way that it does not exceed the limits set out in 823.  

· What’s driving narrow construction of 871b?

· Balance power properly between AG and HHS
· AG powers – Don’t deal directly with ‘legit medical purpose’

· 823g – HHS has discretion in determining proper way to combat addiction

· 811 – AG must follow HHS’ recommendation in scheduling drugs

· Kennedy wants to limit AG power – note medical judgments involved in assessing whether informed consent exists in assisted suicide case – e.g. must get psychological evaluation to determine whether consent is not the product of depression

· Kennedy sees this as indication that HHS’ power should be construed broadly, and DOJ’s should not.  

· Federalism concerns

· Statute preserves room for states in determining 

· Why does AG’s Interpretive Rule fail Skidmore deference?

· Kennedy makes variety of arguments we’ve seen before

· Federalism concerns – 

· There’s nothing in CSA about suicide; it’s concerned about drug trafficking

· So Kennedy invokes federalism argument – protect state
· Note that Kennedy says it’s not even necessary to consider the application of clear statement requirements

· Intent of the law – 

· “Common understanding” of CSA was that it had to do with drug addiction, not voluntary acts of suicide (recall ‘common understanding’ from Holy Trinity Church)

· Note textualists are most comfortable with least manipulable sources (e.g. dictionaries), somewhat comfortable with common understanding of the time, and least comfortable with most manipulable sources (e.g. legislative history)

· Also, Attorney General doesn’t have expertise in this area

· Note that our reading of Part III seems to suggest that the statute is not ambiguous (and thus fails Chevron step 1), which would mean that all the Mead analysis in Part II seems irrelevant

· Why might Kennedy have done this?  

· He may have wanted to leave small opening for HHS to regulate state assisted suicide to prevent abuses – e.g. for conflicts of interests, Kevorkian psychologists, etc.  

· Court is trying to hold back actor it doesn’t trust (AG) and give some leeway to actors it does trust (HHS)

· This is why Kennedy prefers Mead analysis to Chevron step 1.  

· Note that nothing in Gonzales restricts HHS’ powers under §811 – so it could conceivably try to convince a court that it had the power to limit use of drugs under its scheduling authority

· But even this is questionable – Court might just find that the statute was unambiguous 

c. Who speaks for the agency? Martin v OSHRC, 499 U.S. 144 (1991);

Martin:

· Two regs:

· Gas masks must fit

· Workers must be trained.  

· Posture:

· Secretary issues citation based on training regulation when violation had to do with fit.  ALJ agrees.  

· But then OSHRC throws out case.  

· OSHA Administrator says training reg encompasses both fit and training, and claims Auer deference.  

· Coal company invokes separation of powers argument.  Commission should get to construe regulation because it is not a political appointee.  

· Court sides with OSHA against OSHRC on political accountability grounds 
· If the Secretary and the adjudicatory body reach different conclusions about the meaning of the regulation, then the Secretary gets deference.  

· Principle:  More important to have unity and efficiency and political accountability within an agency than separation of powers

· If agency is manipulating its regulations this can still be reviewed under State Farm
3. “Step One”: Is the statute ambiguous? Babbitt v. Sweet Home and FDA v. Brown &

Williamson BSSV 272-84, 289-302

See Hills Handout
Basic points about Chevron Step 1

1. There’s an ambiguity about ambiguity – it’s really ambiguous how much ambiguity is needed to overcome Chevron Step 1.  Contrast Sweet Home w/ MCI.  

a. Stevens says there’s ambiguity in Sweet Home – Scalia seems to have better arguments, but Stevens says he just needs each interpretation to be reasonable to get past Chevron Step 1.  

b. Contrast MCI – Scalia points to more dictionaries on his side, and lets that resolve things.  

2. A statute doesn’t cease to be ambiguous for purposes of Chev Step 1 merely b/c its possible to find one interpretation that’s better than the others.  

a. The reason for this is that Chevron Step 1 has to be different from statutory construction.  

b. The court has to make a call in Chev Step 1.   

c. Chev Step 1 can’t just be the court coming up with the best view of the Statute.  The Court has to acknowledge that even when there is a best view it will defer to the agency.  

d. This causes a problem for the first flow chart Hills handed out.  In that chart, the first Q is whether the statute is ambiguous.  But that Q has to be asked differently depending on whether there’s an agency involved, or there’s just a Court acting alone.  If there’s just a Court acting by itself, the Court must come to an answer.

3. MCI illustrates how the Benzene canon can undermine Chevron Step 1.  

a. The court in MCI says ratemaking is very important to the statutory scheme.  So the court says Congress wouldn’t leave it up to the agency, and the Court won’t defer to the agency.  When faced with such a very big deal, it is will go to great lengths to avoid letting agency decide – hence the search through many dictionaries.  

b. This is essentially repeating the Benzene idea that when Congress doesn’t explicitly set clear standards, the Court will do it for the Agency.  

c. Note democratic accountability issue – Court is making sure that Congress itself is making the important calls.  If they don’t, court will.  

i. This connects with the non-delegation doctrine.  Give notice to the parties.  

ii. But you might say that if Court makes the decision that undermines democratic accountability.  Some have argued that the Benzene canon makes no sense for this reason.  

iii. But Hills thinks Benzene at least has the virtue of limiting agency discretion.  

iv. Scalia uses dictionaries in MCI to avoid a non-delegation problem.  By construing ‘modify’ narrowly, Scalia makes sure there is an intelligible principle.  

Babbitt v. Sweet Home 
· Endangered Species Act

· (9)(a)(1):  Makes it unlawful to “take” any endangered species

· 3(19):  Defines “take” as to “harass, harm, pursue, hunt, shoot, wound, kill, capture, or collect”

· Regulation: Inteprets “harm” as including acts that modify or degrade habitats with the result that the modification actually kills endangered species
· Stevens for majority offers three reasons why reg is reasonable:

1. Ordinary understanding of harm is to cause hurt or damage – doesn’t just mean direct harm.

· Against Scalia’s noscitur a sociis argument, Stevens says interpreting harm as direct harm makes ‘harm’ mere surplusage

· Scalia says that this discounts ingenuity of human creativity

· Also interpreting harm as ‘indirect harm’ would render all the other terms mere surplusage

· Note that Stevens doesn’t need to win the textual argument, because he’s just looking to get to ambiguity so he can invoke Chevron
· Scalia, the arch-textualist, doesn’t want to get to Chevron because the textual arguments favor his position

· Thus, this is a battle between Chevron-ism and textualism

2. Post enactment action by Congress

· 1982 Amendment establishing permits for incidental takings, where the taking is the byproduct, not the purpose of the action – Stevens says it’s premised on the idea that indirect harms are forbidden by the original statute

· Scalia:  Responds by saying that amendment can be read as applying to situations in which one has permit to cause certain amount of harm, but accidentally do more than allowed (e.g. kill too many dolphins)

3. Broad purpose of the law – to protect endangered species

· Compare to Kennedy’s argument about broad purpose in Gonzales about the CSA

· This kind of argument drives textualists like Easterbrook crazy

· Recall phrase ‘statutes have length as well as direction’ – Congress did not intend to save endangered species at any cost

· Scalia says it’s absurd to think that Congress intended to criminalize such a broad range of activity
· Scalia in dissent makes textualist point – common definition of take does not extend to destruction of habitat

1. Harm must mean direct harm

2. Hills’ analogy:  If he destroyed a cell phone tower, that would not be “taking” my cell phone

· Significance:  

1. If Scalia’s hypertextualist view succeeds, Chevron won’t apply very often.  

2. But Stevens’ view would leave much larger room for Chevron to operate.  

MCI v. AT&T (1994) ( the ultimate textualist case
· Background:
· Phones traditionally regarded as natural monopoly.

· Case arises out of shift toward competition for long-distance.

· FCC says that non-dominant carriers are not required to file tariffs for services and rates because they are expensive and would undercut competitive advantage.  

· Statute lets FCC “modify” tariff requirements.  Debate is over how to interpret “modify.”

· Scalia – modify = moderate change.

· Stevens – modify = limit or reduce in scope or degree

· Key Points:

1. Scalia has more dictionaries.  

· Textualists like dictionaries b/c they are not manipulable by Congress.  

2. Rate-makings are essential to the regulatory scheme.  

· Canon of construction:  Fundamental policy questions are not delegated.  
· See Benzene:  Fundamental Q of imposing radical costs on industry is not something that’s left to the agency.  
· This canon goes to Mead Step 1 – was there an implied delegation?  
· Benzene gets folded into Mead Step 1.  
· Note problem of determining what is “fundamental” to the scheme.
· Alyssa describes this as a Chevron Step 2 issue – who’s right
3. Debate about Purpose:
· Stevens’ argument about purpose:  protect consumers.
· Problem – this takes common understanding to a high level of abstraction.  
· Scalia argues for narrow purpose – impose rates
Brown & Williamson Tobacco Company: 
· FDA asserts jurisdiction over regulation of tobacco, contrary to Congressional intent, regulatory scheme of the FDCA, and specific tobacco-regulation legislation. FDA can regulate any device intended to affect the structure or function of the body. Majority says plain text isn't plain. Looks to regulatory scheme, over-all purposes of the statute, other statutes (overruling Caminetti?)

· Chevron step 1: Congress "spoke to" the precise question at issue through relying on the FDA's long-standing policy of non-regulation in enacting subsequent legislation; this created an implicit limitation on Agency power/codified FDA's prior policy stance 

a. Long-standing agency interpretation PLUS Congressional inaction (North haven) = Congressional approval of the policy

· Note also that there were bills that tried to extend FDA jurisdiction to tobacco, but they failed.  

b. Doctrine against implied repeal: 2 statutes should be read to give both effect; FDA cannot regulate cigarettes without an implied repeal of the later cigarette regulation statutes

· Counter-argument: FDA jurisdiction alone doesn't repeal anything

c. Violation of textualism: Congress's intentions haven't passed through the Article 1 process; implicit limitations should not be read-into text

d. Avoiding Non-delegation-doctrine violation: FDA cannot have discretion to expand its own jurisdiction (MCI)
· B&W and Caminetti:
· B&W stands for the proposition that non-absurd plain text can be qualified by context (specifically, language from other statutes).

· This looks like a qualification of Caminetti.  

Chevron Step 2
Step 2 is rather difficult.  Hills doesn’t give a case on it.  
1. If we say in Step 1 that the view isn’t foreclosed, how could the result be arbitrary and capricious?

2. Four ways to give meaning to Step 2:

a. Step 1 just makes general judgment of ambiguity (e.g. building vs. facility).  Then at Step 2 you ask whether the specific agency interpretation is acceptable (e.g. the bubble policy).  

i. Hills thinks this is weird, b/c at Step 1 we’re supposed to look at precise Q of whether the bubble policy is w/in the statute.

b. Could just leave certain sources of interpretation out of Step 1, and then review for ‘clear error’ at Step 2.  (This is the substantive side of State Farm.)  
i. Could leave out those that are triggered by ambiguity – e.g. legislative history, certain substantive canons

ii. Some courts have done this.  But Hills thinks it’s a little weird to create artificial ambiguity at Step 1.  Why might a court make this division? 

1. Because you might take a very deferential approach at Step 2.  Then, leave certain sources until Step 2 b/c you think they’re suspect.

iii. Remedy:  Note, if there is a clear error, then the remedy is an injunction, not remand.

c. Could just treat Step 2 as purely procedural matter (this is not inconsistent w/ 2nd way)

i. Did agency consider all the sources it should have?  (e.g. legislative history)
ii. If they didn’t, court can just remand to the agency so they can consider them.  

iii. Remedy is to remand.  This is basically just a slow-down device.  

iv. Note:  You could combine this approach with the 2nd approach in a State Farm way – recall that State Farm has two parts, procedural and substantive 

1. Substantive:  There could be a “clear error” if agency completely misread the legislative hx

2. Procedural:  Failure to look at all sources if agency just ignores the legislative hx.  
d. Don’t make inquiry into whether statutory interpretation is reasonable.  Instead, just apply State Farm policy review
i. Did they consider everything in the record, make logical inferences, etc.?

ii. But this is something you always have to do to agency decisions, so this basically guts Chevron Step 2.  

4. Summary: BSSV 342-44

Great summary of four ways to limit Chevron’s scope
E. Limits on judicial power: [Tentative assignment]

1. Reviewability: When do courts have statutory authority to review agencies?

a. Overview: From 19th century limits on mandamus to the modern Presumption

of Reviewability: BSSV 769-776;

Origins:

· Common law writs of mandamus, certiorari, and injunction

American School of Magnetic Healing v. McAnnulty
· Statute allows postmaster to mark mail fraudulent upon ‘evidence satisfactory to him’

· Statute does not mention judicial review, but Court allows for review anyway

· Rule:  Court will step in to review clear errors of law.  Review ensures that agencies don’t exceed their power and jurisdiction.

· This is a “clear mistake of law” because you can’t prove school is a fraud – it’s a mere matter of opinion  

Switchmen’s Union – Douglas (arch-New Dealer)

· Holds dispute over Nat’l Mediation Board’s decision about which union yardmen should be part of is not reviewable

· Congress established procedure – neutral 3 person committee

· Expressio unius – other parts of statute reviewable

· Dissent by Justice Jackson – This is a pure question of law.  So court should be able to review.  


Modern Presumption of Judicial Review:

APA 701, 704, 706(2)(A)

Reviewability

A. From 19th century limits on mandamus to the modern Presumption of Reviewability

i. Mandamus: writ that requires affirmative action from an official; applies to ministerial duties only, those that are specific and go with the office without question
b. American School of Magnetic Healing v. McAnnulty: statute gives postmaster power to prevent mail fraud by stopping delivery of mail based on “evidence satisfactory to him.” Postmaster stops delivery of faith healing products. Court reviews. Finds faith healing is not fraud under the statute as a matter of law
i. Basis for reviewability:

1. Clear questions of law are reviewable: require a single decision 
a. Courts determine whether agencies have exceeded their jurisdiction/if their exercise of power is outside the statute
2. Mixed questions of law and fact are NOT reviewable: requires ongoing determinations, judicial oversight in an area where it is not an expert
c. Switchmen’s Union v. National Mediation Board: two unions dispute who gets to represent yardsmen. Board decides yardsmen are similar enough to be represented by a single union. Court holds: decision unreviewable
i. Presumption of reviewability is always subject to limitation by Congress’s contrary intention: here, Congress intended to make decision unreviewable: Douglas for majority:
1. Expresio Unius: statute allowed for judicial review of certain Board decisions and not others
2. Question of fact requiring Agency expertise; Congress must make a plain statement if it wants a controversial factual determination reviewed
a. Dissent: determination was a question of law; Court held default power to review and did not opt out of the default, so the decision was reviewable
B. “Preclusion of review by statute” under APA §701(a)(1)

a. APA §701 provides for judicial review of Agency decisions EXCEPT:
i. (a)(1): where the statute expressly precludes judicial review

1. Question of statutory construction: all cannons apply
ii. Abbot: APA embodies the basic presumption of judicial reviewability 
1. Statutory silence indicates decisions are reviewable.
2. Expresio unius is not enough to overcome the presumption of reviewability
iii. Why have a presumption of reviewability?
1. Agency capture: control for undue influence of politically powerful groups; collective actions problems
2. Due process: there must be a forum where all legally relevant claims are admissible
iv. Pitfalls of judicial review:
1. Costly
2. Time-consuming: can stand in the way of regulation, which can cost lives as well as $
b. Block v. Community Nutrition Institute: consumer interest groups challenge the high price of powdered milk. Decision found to be unreviewable
i. Expresio unius argument: statutory schemes allows for challenges by handler and not by consumers; direct challenge by consumers would make the whole scheme into mere surplusage
ii. Due process: no due process problem here because handlers are effective proxies for consumers (their interests are aligned), and handlers have judicial review before a specialized body
iii. Court weighs presumption of reviewability against expresio unius and due process: determines presumption is overcome

c. Bowen v. Michigan Academy of Family Physicians: HHS’s regulations distinguish between reimbursement of board-certified and non-board-certified physicians. Clause specifically forecloses judicial review of Secretary’s decisions. HOLD: clause forecloses review of trivial matters, but is insufficient to foreclose review of constitutional challenges—having no forum at all for these challenges would be a due process violation
i. Stevens looks to legislative history, determines that there was specific intention to preclude review of Secretary’s findings on amount determinations, trivial matters that would overwhelm the federal courts
ii. Statutory scheme provides for NO forum to hear constitutional challenges to the Secretary’s determination: Due Process Violation

1. There must be some forum available to satisfy due process; it need not necessarily be an article 3 court
d. Johnson v. Robinson: statute precludes review of the benefits determinations of veterans benefits. Conscientious objectors (a religious status) of the Vietnam war sue over not getting veterans benefits. Plain language clearly precludes review of any question of law or fact. Brennan (MAJ) holds that there is no reviewability on any question of law or fact pertaining to the statute the agency is authorized to administer BUT retains presumption of reviewability of constitutional challenges to the Act itself

i. Secretary gets Chevron deference for questions left to his discretion, but NO deference for his interpretation of the 5th amendment
1. Challenges to the law itself are 5th amendment claims
ii. If the statute itself had said “no review of constitutional challenges?”
1. Due process challenge if there’s not judicial forum available at all; no due process challenge if there’s a forum, even ALJ review 
iii. Meade analogy: if officer has no authority to administer the law, then there is a presumption of judicial review of his decisions pursuant to that law

e. Lindahl v. OPM: broad questions of law and constitutionality are generally reviewable, despite “no-review” clauses. “No-review” clauses generally apply to fact-specific determinations 
C. “Committed to agency discretion by law” under APA section 701(a)(2)

i. “No law to apply” standard: no internal statutory standard by which to measure the legality of the secretary’s actions 
1. Agency must give no reasons for its decision at all; unlike under arbitrary and capricious review (Chevron step 2)—with no law to apply, the agency would pass arbitrary &capricious review but would have to state a reason for its decision 
ii. Law to apply depends on notice pleading: the law to apply will depend on the plaintiff’s allegation of legal violations. Possible sources of law include:
1. Specific statute
2. Implications of statutory scheme
3. Constitution
4. General legal background principles
5. APA
6. Pattern and practice of past agency action as established through agency adjudication/case law
a. §555e: Agencies are required to answer petitions w/ brief responses (to questions?)
b. Heckler v. Chaney: death row inmates make claim against FDA: drugs aren’t safe and effective for their intended use. Cheney argues lethal injection drugs should be confiscated for misbranding. Court finds there is no law to apply
i. Heckler Court (Rehnquist) creates a presumption of non-reviewability of Agency inaction:

1. Agency needs prosecutorial discretion: agency inaction involves a complex balancing of scarce resources, expertise, technical knowledge to determine which violators are worthy of prosecution
2. Libertarianism: Inaction is a lesser deprivation of individual liberty/property
3. Separation of powers: agency overview is presidential purview; the president must oversee an agency’s inaction
ii. Exception: court will police agency abdication through non-enforcement of the statute or decisions not to exercise jurisdiction (footnote 13)
iii. Marshall’s concurrence: there would always be law to apply under Chevron step 2, arbitrary and capricious review, if specific evidence of arbitrary action is available, e.g., evidence of bribery as the basis for Agency’s decision
c. Norton v. southern Utah wilderness alliance: Bureau of Land Management must balance uses of wilderness so that recreation and wilderness are both preserved. P demands BLM regulate Off Road Vehicles. HOLD (Scalia): agency inaction in unreviewable based on allegations as made by the plaintiff
i. Plaintiff’s burden: demonstrate that the Agency has failed to take a discrete action it is clearly prescribed to do by statute
1. 701a2 codifies mandamus power, does not extend beyond them
2. Insufficient to show that agency has violated a general legal duty
ii. Basis of Scalia’s argument: textualist reading of the APA; 551(3) makes inaction unreviewable; but under nocisot assosis, inaction is one of 8 thing, the others are discrete actions so inaction must also be discrete
iii. Avoids judicial oversight of agency inaction—courts lack necessary expertise; separation of powers
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