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I. The Role of Legislation in the Administrative State
A. Statutory Vagueness and the Non-Delegation Doctrine
a. Background on the Delegation Issue

i. Agencies typically wield powers that are characteristic of each branch of government.

1. Legislative – issue rules that control private behavior (often carry civil or criminal penalties for violations)

2. Executive – investigate potential violations of rules and to prosecute offenders.

3. Judicial – adjudicate disputes over whether a party has failed to comply with rules.

ii. Justification for Delegation

1. Legislatures cannot specify detailed rules of conduct for rapidly changing fields.

2. Agencies have superior experience and expertise in particular subject areas.

b. Constitution limits Congress’ ability to confer legislative power on agencies.
i. Article I, § 1: “All legislative Powers herein granted shall be vested in a Congress…”

ii. In early years, Court pronounced absolutist “no delegation” language, but never invalidated a delegation Congress saw fit to make. Only few cases where delegation was struck down as unconstitutionally broad.
1. Panama Refining Co. v. Ryan (1935) (Hot Oil Case)
a. National Industrial Recovery Act (NIRA) authorized President to prohibit interstate shipments of contraband oil. Purpose was to stabilize the oil industry. 

b. Holding: NIRA gave no guidance as to the circumstances under which President should impose the prohibition.
2. ALA Schechter Poultry Corp (1935) (Sick Chicken Case)
a. NIRA empowered agency to issue “codes of fair competition” for particular industries if the code “tended to effectuate the policy of this title.”

b. Court could not find a clear policy directive in the legislation.

c. MODERN TEST FOR NON-DELEGATION
i. Did the legislature provide sufficient standards to limit the scope of agency discretion?

ii. In other words, does the delegation contain an intelligible principle to which the agency must conform?

iii. Yakus v. United States (1944): Constitutional problems would arise only if the legislation were so lacking in standards that “it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed.”

d. Issue today is whether the statutory scheme, taken as whole fulfills the fundamental objective of the non-delegation doctrine – assuring adequate control/accountability in the exercise of official power.

i. Amalgamated Meat Cutters v. Connally (1971) p. 65

1. Economic Stabilization Act of 1970: §202(a): The President is authorized to issue such orders and regulations as he may deem appropriate…to stabilize prices and wages.
2. Union workers had been promised a wage increase in 1970, effective Sept. 6, 1971. However, on Aug. 15, the President issued an Executive Order, establishing a 90-day price-wage freeze “at levels no greater than the highest rates…preceding Aug. 15.”

3. Delegation upheld. Text of legislation didn’t give any guidance, BUT legislative history and the nation’s experience under previous price control programs gave meaning to vague language.
a. Statutory standard of previous program could be read into present statute.

b. Congress would still closely monitor the program. Judicial review available.

c. Executive could develop its own administrative standards over time, supplying required specificity and precision. 

e. Non-delegation in the States

i. Sun Ray Drive-In Dairy v. Oregon Liquor Control Commission (1973) p. 78

1. Commission denied Sun Ray’s application for a liquor license. State statute allowed refusal of Commission had reasonable ground to believe that: 

a. There are “sufficient licensed premises in the locality;” or 

b. The granting of the license is “not demanded by public interests or convenience.”

2. Different officials in the commissions cited different reasons (sometimes contradicting each other) for the refusal including: objections of area residents, the large number of existing outlets, and the fact that the store did not have a broad inventory of groceries.

3. Remanded to Commission. Agency must adopt specific standards upon which to base decisions.
a. Concern for notice: public can’t obey the law/conform its behavior if it doesn’t know what the law is.

b. Judicial review is impossible without standards.

4. Vis a vis Amalgamated: Both cases tolerate broad delegations, but insist on safeguards at the agency level.
f. Modern Non-delegation Controversies
i. Whitman v. American Trucking Associations (2001) p. 83

1. Clean Air Act (CAA) §109(b)(1) requires EPA to promulgate national ambient air quality standards (NAAQS) for certain air pollutants.

a. Identify max. concentration of an airborne pollutant that the public health can tolerate. Decrease the concentration to provide an “adequate margin of safety. (This is the level that NAAQS is to be set).

2. EPA revised the NAAQS for particulate matter and ozone. American Trucking challenged the new standards, saying that the CAA unconstitutionally delegated legislative power to the EPA.

3. Act upheld. The statute provides intelligible principles for the agency to follow, requiring regulation on a discrete set of pollutants based on published air quality criteria. Also requires the establishment of uniform national standards at a “requisite” level.

a. Requisite = neither higher nor lower than necessary to protect public health.
b. Although this left room for administrative lawmaking, Court said it falls within outer limits of constitutionally permissible non-delegation precedents.

4. Note: Agency’s own standards, which limit its discretion, cannot cure an unconstitutional delegation.
B. Statutory Precision and Its Consequences
a. Specificity prevents agencies from

i. (1) exempting cases, even when enforcement may seem unreasonable, and

ii. (2) responding to new knowledge or changed circumstances.

b. No Irrebuttable Presumptions (Pro-Delegation Doctrine: must give agencies discretion to hear specifics of individual cases)
i. United States Dept. of Agriculture v. Murry (1973) p. 128

1. Food Stamp Act makes any tax dependent’s household ineligible for food stamps for two years. Presumption that a tax dependent’s household is not needy and has access to nutritional adequacy.

a. Concern about abuses of the program by college students/children of wealthy parents.

2. Murry lived with 2 sons and 10 grandchildren; her living expenses far exceed her income. Denied food stamps because her ex-husband (who lives in another household) had both their sons and 1 grandchild as tax dependents.

3. While administrative convenience of conclusive presumptions is a legitimate interest, it cannot be used to override the rights of citizens to due process.

a. Presumptions must be rational. Here, rationality is suspect; Court doesn’t see a relation between a tax deduction for benefit of one household and needs of another household.
c. Explicit Statutory Instructions

i. Public Citizen v. Young (1987) p. 139
1. The Delaney Clause (Federal Food, Drug and Cosmetic Act): “No additive shall be deemed to be safe if it is found to induce cancer when ingested by man or animal, or if it is found, after tests which are appropriate for the evaluation of the safety of food additives, to induce cancer in man or animals.”

a. Color Additive Amendments of 1960
i. Color additive may be used only after the FDA has published a regulation listing the additive for safe use. These additives must meet the requirements of the Delaney Clause.
2. Despite statute, FDA listed two dyes as okay for use in externally applied cosmetics. Both had extremely trivial cancer-causing rates (1 in X billion). Agency acknowledged that literal reading of statute would make these dyes unsafe.

3. The Delaney Clause does not contain an implicit de minimis exception.
a. Criticism: Clause enacted at a time when it was difficult to detect carcinogens; thus, all detectable carcinogens were dangerous. 
C. Legislative Oversight
a. Formal Legislative Oversight
i. Legislative Veto: enables Congress, without enacting new law, to correct agency actions that Congress opposes. Directs agencies to transmit final administrative rules to Congress for review before becoming effective.
1. INS v. Chadha (1983) p. 95
a. Chadha overstayed his visa; Attorney General recommended that his deportation be suspended pursuant to Immigration and Nationality Act.

i. Act gives Attorney General power to suspend deportation, but allows for either the House or the Senate to veto the suspension recommendation.

ii. House passed a resolution saying that Chadha did not meet the extreme hardship requirement and so should be deported.
b. Congress cannot reserve the power to override the executive enforcement of law. 
i. Art. I, § 7: requires legislation to be passed by both houses of Congress and signed by the President.
1. Majority: House resolution is legislation because it affected legal rights/statuts of those outside the legislature (Chadha’s status changed from not-deportable to deportable).
a. Policy –
i. Abbreviated character of legislative veto seemed to encourage Congress to override well-considered agency decisions thoughtlessly.
ii. Agencies issue far too many rules for the entire Congress to review, the veto tended to reinforce power of oversight committees (not representative of Congress as a whole).
2. Dissent: BUT equally logical: Chadha’s legal status never changed. The Attorney General’s recommendation for suspension never altered his deportation status.
ii. Appropriations -- Power of the Purse
1. Congress can sustain, enlarge, or curtain agency programs through funding.
2. Authorization of Appropriations v. Annual Appropriations

a. Authorizing committees are responsible for “legislative” oversight (aka substantive policy) of the agencies. Legislative authorization of appropriations contained in delegation of power to agency.
b. Appropriations committees are responsible for “fiscal” oversight of agency spending. (Annual review process).
c. In practice, the two functions overlap and appropriations measures can become vehicles for legislative intervention into regulatory policy.
b. Informal Legislative Oversight

i. Legislative Committees: conduct legislative oversight hearings, monitor specific agency activities, and less frequently – undertake comprehensive review of agency performance.
1. Requires agencies to report back periodically on their activities. Agencies may also submit special reports on their own initiative.
ii. Senate confirmation of upper level agency officials.
iii. Casework: Congressional attempts to assist their constituents with the bureaucracy.
1. Quantity and variety of complaints received by Congress provides a rich source of information upon which to base legislative reform of agencies.
2. Problem: can also be a way of rewarding campaign contributors.
iv. Influence: Some scholars question the conventional wisdom that agencies are largely unaffected by informal overtures of Congress. Committee chairpersons are very powerful.
II.  Administration and the Executive Power

[Like Congress, the President has a variety of powers/techniques he can use to oversee and influence agencies].
A. Who should agencies be more politically responsible to – President or Congress?

a. Congress’ attempts to control administrative agencies
i. Attempt to appoint administrators directly (Buckley v. Valeo) – can’t do.
ii. Independent Agencies
iii. Power of the purse
iv. Delegating ability to appoint “inferior officials” to courts or department heads.
v. Removal-for-cause provisions, fixing terms, requirement that agencies be politically balanced.
b. Executive’s attempts to control administrative agencies
i. Appointing and removing officials.
1. Even fixed terms of office and removal-for-cause provisions are not serious obstacles to the President’s ability to influence policy.
a. Fixed terms are staggered in multimember agencies; new president almost always has the chance to make key appointments early in his administration.
b. If President formally requests a resignation, even an independent commissioner is not very likely to resist or face the prospect of removal-for-cause.
ii. Executive orders, directives, and statements of policy
iii. Agency reorganization
B. President’s Appointment and Removal Powers
a. Appointments Clause (Art. II, § 2, cl. 2): “The President shall nominate, and by and with the Advice and Consent of the Senate, shall appoint…, and all other Officers o the United States…but the Congress may by Law vest the Appointment of such Inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of the Departments.”
i. “Officers of the United States” – appointed by the President (with advice and consent of the Senate)

ii. “Inferior Officers” – Congress, through statute allows President, Courts of Law, or Heads of Departments to appoint.

b. APPOINTMENT: Buckley v. Valeo (1976) p. 190
i. Federal Election Campaign Act of 1970: created the FEC, which was given broad powers to investigate political contributions. Required 4 voting members (2 other non-voting members) to be appointed by President pro termpore of the Senate and the Speaker of the House.
ii. “Officers of the United States” includes all appointees exercising significant authority pursuant to the laws of the United States (rulemaking, adjudication, enforcement). Congress cannot make appointments to agencies itself.
1. This Commission adjudicated cases; also made rules and enforced them.

2. Court would have reached a different result if the FEC had merely been assigned powers of an investigative and informative nature (part of legislative branch).

c. REMOVAL: Constitution does not address how agency personnel may be removed.

i. Executive Agencies v. Independent Agencies
1. Independent agencies do not serve at the pleasure of the President: their governing statutes may provide that administrators are to serve for a fixed number of years, etc.

ii. Myers v. United States (1926) – President dismissed Post Master (back when Post Office was a Cabinet Department). 

1. President needs the power to fire any public official at will if he’s to fulfill his constitutional duty to “take Care that the Laws be faithfully executed.” Suggested Congress couldn’t interfere with President’s removal power without violating Article II.

2. LIMITED BY Humphrey’s Executor (see below): Myers dealt with purely executive office.
C. Congress’ Power to Regulate President’s Appointment and Removal Powers
a. Congress can regulate President’s removal powers, but cannot exercise the power itself.

b. [FORMALIST APPROACH] Bowsher v. Synar (1986) p. 202

i. Gramm-Rudman-Hollings Act: if Congress and the President failed to agree on fiscal policies that would hold federal budget deficits down to a target figure, across-the-board reductions in program funding would go into effect.

1. Comptroller General (removable by joint resolution of Congress): responsible for calculating these reductions. Comptroller General reports his conclusions to the President. President issues sequestration order pursuant to whatever the Comptroller General has reported.

ii. THE POWER TO REMOVE IS THE POWER TO CONTROL. Separation of powers prevents Congress from taking “an active role in the supervision of officers charged with the execution of the laws it enacts.”
1. Congress cannot delegate what it doesn’t have (enforcement powers) to an office subservient to it. The CG is an agent of the Legislature because Congress can remove him by a process other than impeachment. 
2. Here, the CG exercises executive power; he essentially tells the President what to do in his report.
c. Humphrey’s Executor v. United States (1935) p. 220
i. President Roosevelt sought to remove chairman of the FTC, who was unsympathetic to President’s New Deal programs. Chairman to serve for fixed term and could be removed by President only for “inefficiency, neglect of duty, or malfeasance in office.” 
ii. “Removal only for cause” provision is a constitutional limit on President’s removal power.
1. Only purely executive officers (Myers) cannot be restricted. Here, FTC is both quasi-legislative and quasi-judicial.

2. Also, FTC is an independent agency. No more than 3 FTC members could be of the same political party. Congress clearly intended for FTC to be bipartisan. 

d. [FUNCTIONALIST APPROACH] Morrison v. Olson (1988) p. 231 – Congress can regulate appointments/removals so long as such regulation does not unduly trample on the Executive’s authority.
i. Ethics in Government Act: created Independent Counsel to investigate/prosecute crimes by high-level federal officials. Attorney General determines whether there is sufficient reason to investigate. If there is reason to, AG sends report to Special Division (Court created by the Act for the purpose of appointing the Independent Counsel).

1. Counsel appointed by Special Division Court; NOT by the President w/advice and consent of Senate. Counsel could only be removed by Attorney General, for good cause.

ii. Independent Counsel is:
1. An Inferior Officer (therefore could be appointed by Court of Law), and

2. Executive in nature
a. “Removal for cause” provision upheld. Removal protections applicable to traditional independent agencies also survive scrutiny under the Morrison test.

b. MORRISON TEST: Whether restrictions on removal impede the President’s ability to perform his constitutional duty (i.e. is one branch’s power being increased at the expense of another?) Here, NO.
i. Counsel’s duties were limited in scope (handled single case), time (duties would terminate at end of case), and jurisdiction (crimes by federal officials).
D. The Executive Power to Direct and Manage
a. Presidential authority must be based on:

i. Constitution – Art. II, § 3: President is to “take Care that the Laws be faithfully executed.”

ii. Statutes

1. Executive Orders (formal directives from President to agencies) can’t go beyond positive law (e.g. Clinton tried to authorize FDA to limit teenagers’ access to tobacco, but FDA does not have jurisdiction to regulate tobacco).

b. The President’s Power of Policy Initiation

i. Youngstown Framework (1952) p. 255

1. Executive Order directing Secretary of Commerce to seize control of steel mills during wartime (to prevent impending strike). 

2. President had no authority from either the Constitution or a statute to direct such an action.
a. Black/Douglas: focused on absence of Constitutional authority and lack of express/implied statutory authority.

b. Constitution

i. Commander-in-Chief of army/navy, not of the country. Executive Order did not directly deal with the military (though it was wartime).

ii. Faithfully Executive the Laws assumes there’s a law to be executed (none here).

c. Clark/Burton: If Congress had not spoken on the issue, the President’s Article II powers would allow him to take such steps during emergencies.

i. Congress HAD legislated on Korea-like emergencies; contemplated the possibility that a labor dispute would threaten national interest. Since President didn’t use any of the tools Congress gave him, he had no power to respond at his own will.

1. Taft-Hartley Act: President could seek 80 day-injunction against a threatened work stoppage.

2. Selective Service Act: seizure of any plant allowed President to fill specific orders for armed services.

d. Jackson: Similar to Clark/Burton view; Congress had already legislated on the issue.

e. Frankfurter: Agrees with Clark/Burton/Jackson, but notes that a history of presidential practice could make a difference.

i. “A systematic, unbroken executive practice, long pursued to the knowledge of Congress and never before questioned, engaged in by Presidents” may be treated as a gloss on “executive Power” vested in the President by § 1 of Article II.

3. Dissent: Focused on the fact Congress didn’t expressly prohibit this type of seizure and that it was a reasonable method of securing the objectives underlying other related statutes.

c. Presidential Supervision and Control over Major Rulemaking Proceedings
i. Advantages of Presidential Involvement in Rulemaking

1. President’s wide electoral base legitimizes the process.

2. National leader who can coordinate conflicting governmental objectives.

3. OIRA has expertise and sophisticated policy analysis techniques.

a. BUT, OIRA takes power away from agency, which has the greatest expertise in the relevant subject area. 

ii. Reagan’s Executive Order (12,291): Instructs agencies, “to the extent permitted by law,” to take regulatory action only if the regulation’s potential benefits to society outweigh potential costs to society.

1. Objectives

a. To regulate only where regulatory benefits outweigh costs

b. Choose regulatory means that minimize the net cost of the administrative initiative.
2. Requires agencies to prepare a Regulatory Impact Analysis (RIA)

a. CONFLICT = Some statutes prohibit agencies from basing regulatory decisions on cost/benefit analyses.

b. ANSWER = Order says weighing of costs/benefits should be done only “to the extent permitted by law.”

3. OIRA (within office of OMB) conducts its own review of agency’s cost/benefit analysis. Rule cannot be promulgated unless approved by OIRA.
iii. Clinton’s Executive Order (12,866): applies above to Independent Agencies.

1. Humphrey’s Executor – independent agencies are to be non-partisan and must act with impartiality (free of Presidential supervision on matters of substantive policy).

2. RIA requirement of Order applicable to independent agencies because:

a. Cost/benefit analysis would be done by agency.

b. Would not displace the agencies’ discretion to decide what rule best fulfills their statutory responsibilities.

c. (President supervises procedural, not substantive matters).

iv. REAL question is how cost/benefit should be used, not whether or not it should be used at all. All compliance with the EO should not violate any legislative statutory authority. President uses EOs to guide agencies within their statutes.
1. Executive Oversight takes place within the Executive Office of the President (series of orgniazation). Most important = Office of Management and Budget (OMB) – responsible for making annual executive budget which the President gives to Congress. 

i. Receives budget requests from all agencies.

ii. Extensive negotiations between OMB and agency officials.

1. Disagreements resolved by President. OMB is authorized to engage in conversation with the agency about the regulatory process; it is NOT authorized to issue any regulatory orders to the agency.

iii. Tool OMB has to convince agencies to listen to it: All agency requests for appropriations and legislation are cleared by OMB.
v. Environmental Defense Fund v. Thomas (1986) p. 288
1. Congress passed amendments to the Resource Conservation and Recovery Act, under which the EPA was to promulgate certain rules by May 1, 1985. Per EO 12,291, the rules were submitted to the OMB for review. OMB refused to clear the regulations in time (had philosophical differences with EPA).
2. By insisting on substantive chances, OMB wrongly interfered with the EPA’s ability to promulgate regulations.
a. OMB may not use its oversight authority to frustrate compliance with statutory deadlines. Congress enacted the amendments here, the OMB has overreached into the legislative sphere.

b. If deadline has expired – OMB has no authority to further delay regulations through review.

c. If deadline is about to expire – OMB may review regulations only until such review will cause a delay.

E. Executive Authority, Congressional Legislation, and the “War on Terror”
a. Hamdan v. Rumsfeld (2006)
i. Plaintiff: citizen of Yemen; former driver of Osama Bin Laden in Afghanistan. Captured and sent to Guantanomo Base, charged with conspiracy to commit terrorism.

ii. Bush administration wanted prosecute in a special military commission that was set up to try war crimes. Commission created by President through a Military Order.

iii. Hamdan filed a habeus corpus claim, alleging that the Commission established to try him was illegal.

1. President’s Authority to Establish Such a Commission
a. Constitution: Commander-in-Chief powers

b. Statute: Congressional Authorization for Use of Military Force (AUMF)

iv. Stevens’ Plurality: Because the military commission does not meet the requirements of the Uniform Code of Military Justice or of the Geneva Convention (common law of war), it violates the laws of war and therefore cannot be used to try Hamdan.

1. Substantive Issue –Everyone agreed that President has inherent powers to do things necessary during Wartime (recall: Youngstown).
a. Even with such power to establish military commissions, President must make sure that commissions are sanctioned by the "laws of war," as codified by Congress in Article 21 of the Uniform Code of Military Justice (UCMJ), or authorized by statute.

i. Nothing in AUMF “even hinted” at expanding President’s war powers beyond UCMJ.

2. Procedural Issue – Supreme Court has jurisdiction because Congress did not specifically preclude Court from having jurisdiction 

a. Detainee Treatment Act of 2005 (DTA): “[N]o court, justice, or judge shall have jurisdiction to hear or consider an application for a writ of habeas corpus filed by or on behalf of an alien detained by the Department of Defense at Guantanamo Bay, Cuba." Gives the D.C. Circuit Court of Appeals "exclusive" jurisdiction.

v. Scalia’s Dissent: Supreme Court does not have jurisdiction

vi. Thomas’ Dissent: Agrees with Scalia that Court does not have jurisdiction.

1. AUMF subsequent in time to UCMJ. Usually, later statutes trump previous ones, but there is another cannon of construction which says that specific statutes oust general ones.

a. AUMF = general; UCMJ = specific. Therefore, Congress didn’t intend to repeal the provisions of the UCMJ that relate to military commissions.

b. Domestic Surveillance Program
i. Background

1. President created National Security Agency (NSA) to intercept international communications of people the government thinks is linked to al Qaeda.

2. AUMF following 9/11: Authorizes President “to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks of September 11, 2001…in order to prevent future acts of international terrorism against the United States.”
ii. DoJ’s Moschella Letter Justifying Program

1. Constitutional authority: Article II, Commander-in-Chief powers to protect Nation.
2. Statutory authority: AUMF
a. AUMF must be read to contemplate action within US; terrorists responsible for 9/11 lived in US months before the attack.
b. Hamidi v. Rumsfeld (2004): AUMF authorizes President to detain a US citizen in US because “detention to prevent a combatant’s return to the battlefield is a fundamental incident of raging war.”
i. Communications intelligence targeted at the enemy = another such fundamental incident. AUMF can’t be read to exclude long-recognized authority.
3. Consistent with Foreign Intelligence Surveillance Act (FISA)
a. FISA says that it “shall be the exclusive means by which electronic surveillance may be conducted.” Unlawful to conduct electronic surveillance “except by statute.”
i. Statute = AUMF.
ii. AUMF and FISA must be read together to avoid conflict between FISA and President’s Article II powers.
4. 4th Amendment: central requirement is one of reasonableness.
a. Reasonableness = balancing nature of intrusion on individual’s privacy against promotion of legitimate governmental interests.
i. “No governmental interest is more compelling than the security of Nation.”
iii. Scholar’s Letter Objecting to DoJ’s Legal Position

1. On President’s Constitutional Authority
a. Conceding that President may have inherent authority to collect signals intelligence, Congress still has the authority to regulate electronic surveillance (ES), which it has chosen to do so (through FISA).
2. No Statutory Authority. FISA – comprehensively regulates electronic surveillance (ES).
a. Specifically allows for warrantless wartime domestic surveillance – but only for the first 15 days of war.
i. AUMF can’t be read to implicitly authorize such US when Congress had expressly addressed that precise question.
ii. Recall: 
iii. Recall: Youngstown.
b. AUMF and FISA are not irreconcilable.
c. Attorney General, Gonzales, admitted that the administration didn’t seek to amend FISA to authorize the NSA spying program because it was advised that Congress would probably reject such an amendment. Can’t say Congress implicitly authorized the program when you were too afraid to ask for authorization because you thought Congress would say no.
3. Serious Constitutional Question
a. Constitutional avoidance doctrine comes into play only when statutory language is ambiguous; here, there is no ambiguity.
b. But, if DoJ wants to go there – Construing the AUMF to authorize the spying program would raise serious 4th Amendment concerns.
III. Administrative Adjudication

A. Background
a. APA Definitions

i. Adjudication: an agency process for the formulation of and order. (Order: any final disposition by an agency in a matter that is not “rulemaking.”)

1. Basically – any decision by an agency having any legal effect unless that decision can be characterized as a rule.

b. Formal Adjudications (rare; most adjudications are informal)
i. Governed by APA, §§ 554, 556 and 557.

ii. APA’s procedural requirements are only required when some other statute requires the adjudication to be “determined on the record after opportunity for an agency hearing.”

1. Other statute will usually be the agency’s authorizing statute.

2. Early cases presumed any statute requiring a “hearing” triggered the APA; now, usual policy is to defer to agency interpretations of their own enabling legislation.

B. Delegation of Judicial Power
a. Article III: “The judicial Power of the United States shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain.”

b. Cromwell v. Benson (1932) [Relatively permissive of administrative adjudication].
i. Private rights – involving “liability of one individual to another under the common law.”
1. Heard by Article III Courts.

ii. Public rights – disputes between an individual and the government.
1. Heard by Administrative Courts.

iii. Holding: Administrative adjudication of private rights okay if –
1. Full judicial review of agency’s legal conclusions.
2. Deferential review of agency’s factual findings.
c. Northern Pipeline v. Marathon Pipeline (1982) p. 117 
i. Northern Pipeline declared bankruptcy and sued Marathon in Bankruptcy Court for contract claim. Holding: parties can only adjudicate public rights (bankruptcy), and not private rights (breach of contract), in non-Article III courts.
d. CFTC v. Schor (1986) p. 115

i. Commodity Exchange Act: created the “CFTC” to adjudicate claims by customers that their brokers used fraud/manipulation; awarded reparations. Agency also gave itself the authority to hear the broker-defendants' state-law counterclaims.

ii. Holding: It is constitutional for administrative agencies to adjudicate common law counterclaims so long as Article III powers are not greatly infringed on.
1. Purpose of Article III is to ensure a free and independent judiciary. 

a. Main test for constitutionality of delegation = Whether the delegation of quasi-judicial powers to the agency encroaches on the essential attributes o judicial power.  BALACING TEST. Here, court considered –

i. Parties voluntarily chose to litigate before the CFTC.

ii. Specific area of law (commodities)

iii. Efficiency: otherwise would have to bifurcate the claims (one through Commission; other through federal/state court).

iv. Traditional judicial review available.

2. Seems to violate Northern Pipeline; distinguished this case by noting that CFTC’s jurisdiction was much narrower than bankruptcy court’s. JM: maybe it’s just enormous delegations of jurisdiction that are unacceptable.
C. Constitutional Limits on Agency Adjudication: Procedural Due Process
a.  Two Starting Points:

i. Does a protected property or liberty interest exist?
ii. If so, what process is “due?”
b. Entitlements: Interests Protected by Due Process
i. Board of Regents v. Roth (1972) p. 354
1. University didn’t renew Roth’s contract after 1 year; didn’t give reasons for doing so.  Roth claimed he was denied due process because no reasons were given for non-renewal; also didn’t get hearing to contest it.

2. Holding: 

a. NO Property Right. Must ask whether plaintiff had legitimate claim of entitlement to the deprived benefit; mere unilateral expectation won’t suffice.

i. Claim of entitlement must rest upon existing rules or understandings that stem from independent source, such as state law.

b. NO Liberty Right. No reputational harm; Roth was still free to seek other employment.

ii. Perry v. Sindermann (1972) p. 360

1. State college had no formal tenure system; Faculty Guide implied that professors employed at least 7 years enjoyed informal tenure. Sindermann dismissed; not offered a hearing.

2. Holding: Claim of entitlement does not have to be based upon a written contract or statutory grant. Mutual understandings will support entitlement.

iii. Arnett v. Kennedy (1974) p. 366 [OVERRULED by Loudermill]

1. Plurality opinion: when a statute defines/creates substantive rights, but also procedures which limit that right, the two cannot be bifurcated. Must take the “bitter with the sweet.”

iv. Cleveland Board of Education v. Loudermill (1985) p. 367

1. Discharged city security guard; no pre-termination hearing. Under Ohio statutes, he could only have been fired for cause. (State effectively created a property right in continued employment, but set out specific procedures which limited that right).

2. Holding: Overruled Arnett. Once a state creates entitlements through substantive laws, the adequacy of procedures used to deprive individuals of those entitlements depends on federal constitutional law. State procedures cannot foreclose the due process inquiry.

a. Substance and procedure are distinct.
v. Trends
1. Court consistently treats licenses as protected property.

2. Public Education (p. 380) – generous in recognizing protected interests, but displays considerable deference to educational administrator’s choice of procedures.
a. Goss v. Lopez (1975) – students deemed to have a property interest in staying in school; court recognized right to a pre-suspension hearing (suspension based on conduct)
b. Ingraham v. Wright (1977) – no notice/opportunity to be heard required before inflicting corporal punishment on students. Tort action sufficient safeguard.
c. Board of Curators v. Horowitz (1978) – no pre-expulsion hearing necessary when the expulsion is based on academic performance, instead of conduct. Relationships between faculty and students would suffer if decision-making on academic matters became too adversarial.
c. What Process is Due? (Timing of Hearings)
[Mashaw thinks that person whose property is at stake should be given the right to be heard because a lack of personal participation would cause alienation and a loss of dignity; participation would increase accuracy].

i. Goldberg v. Kelly  (1970) p. 322

1. New York welfare beneficiaries claimed their payments had been terminated without notice or hearing, depriving them of due process.  After suits were filed, the government adopted procedures for notice and hearing; plaintiffs challenged the constitutional adequacy of those procedures.  

a. Caseworker, after discussing concerns about eligibility with the recipient, recommends termination to a supervisor. 

b. If the supervisor agrees, the recipient is sent a letter informing them that they have 7 days to request a higher review of the decision. Recipients allowed to submit written statements.
c. If, at review, the official affirms, then aid is stopped immediately. 

i. Plaintiffs argue there is no chance to physically appear before the reviewing official; no oral presentation of evidence allowed.

d. Post-termination “fair hearing” can be requested, at which the recipient may appear and offer evidence. Judicial review available.
2. Holding: Due process, in this case, involves a pre-termination hearing. This hearing, however, does not need to be fully judicial in nature.
a. Welfare benefits = livelihood of plaintiffs.

b. Written submissions unsatisfactory in proceedings where credibility and veracity are at issue.

i. Most welfare recipients lack education to write effectively; can’t get professional assistance.

c. Government interests same as welfare recipients.

3. Dissent: Probably that many welfare recipients don’t meet eligibility requirements; government will lose a lot of money which it can’t recoup. Such pre-termination hearings are expensive and time-consuming; will make agencies too hesitant to award benefits in the first place.

ii. Mathews v. Eldridge (1976) p. 337

1. Eldridge was receiving disability benefits. Complete written questionnaire about his conditions; agency obtained reports from his physician and psychiatric consultant. Using this information, agency notified Eldridge that his benefits were to be terminated; could request reasonable time to submit further information. Eldridge said agency had all needed info. Final determination that Eldridge was not disabled.
a. Claim: Goldberg says I deserve a pre-termination hearing.

2. BALANCING TEST to decide what due process requires:

a. Private interest that will be affected,

i. Disability benefits (not necessarily poor; fall back on welfare system if need be) v. welfare benefits (only source of livelihood)
b. The risk of erroneous deprivation of such an interest through the current procedures AND the probable value, if any, of additional/substitute safeguards, and

i. Disability benefits – termination can be accurately based on documents and medical testimony alone; 

ii. Welfare – personal testimony is crucial.

c. Government’s interest (fiscal/administrative burdens that the additional procedural requirement would entail).
iii. Hamdi v. Rumsfeld (2004)

1. Hamdi, a US citizen, was captured in Afghanistan in 2001; turned over to U.S. military authorities during the US invasion. The US alleged that Hamdi was there fighting for the Taliban. Hamdi, through his father in a habeus petition, claimed he was merely there as a relief worker and didn’t receive any military training.
a. The Government attached the Mobbs Declaration to its response to the petition.
i. Mobbs Declaration alleges various details regarding Hamdi’s trip to Afghanistan, his affiliation there with a Taliban unit during a time when the Taliban was battling U. S allies, and his subsequent surrender of an assault rifle. 
b. The District Court found that the Mobbs Declaration, standing alone, did not support Hamdi’s detention and ordered the Government to turn over numerous materials for in camera review. 
c. The Fourth Circuit reversed, stressing that, because it was undisputed that Hamdi was captured in an active combat zone, no factual inquiry or evidentiary hearing allowing Hamdi to be heard or to rebut the Government’s assertions was necessary or proper.
i. Concluding that the factual averments in the Mobbs Declaration, if accurate, provided a sufficient basis upon which to conclude that the President had constitutionally detained Hamdi, the court ordered the habeas petition dismissed.
ii. 18 U.S.C. § 4001(a): “No citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress”
iii. AUMF’s “necessary and appropriate force” language provided the authorization for Hamdi’s detention; he counted as an “unlawful combatant.”
2. Plurality Holding (applied Mathews factors): Although Congress authorized the detention of such combatants, due process demands that a US citizen held as an enemy combatant be given an opportunity to contest the factual basis for that detention before a neutral decision-maker.
D. Federal Statutory Hearing Rights
a. Statutes provide the primary starting point for determining the nature and existence of hearing rights.
i. Congress almost always provides for hearings when liberty or property rights are implicated.
ii. When Congress creates hearing rights, it prescribes their features in sufficient detail to meet due process.
iii. Formal hearings required by APA when some other statute requires a decision “to be determined on the record after opportunity for an agency hearing.”
1. Problematic when statute requires a “hearing” but doesn’t say anything about the decision be made “on the record.”
2. Congress can include exact language to trigger APA formal hearing, but in the other statute require different/additional hearing procedures.
b. Courts ask 4 questions in determining whether a plaintiff has a right to a hearing:
i. Does the organic statute require a hearing?
ii. If so, does it require a formal hearing within the meaning of the APA?
iii. Does the agency’s statute modify or add to the hearing?
iv. If the APA is not triggered, but a hearing is still required – what sort?
c. United States v. Florida East Coast Railway (1973) p. 387
i. Interstate Commerce Act: Allowed Interstate Commerce Commission to set per diem charges “after hearing.” ICC held an informal conference; published rule proposals, and invited criticism. Proposals were adopted as-is. Florida East claimed that a formal hearing was required.
ii. Holding: Generally, APA is triggered only if the statute explicitly states “on the record after opportunity for an agency hearing” or if Congress clearly manifests such an intent.
1. JM: Surely, the APA is not meant to apply only where Congress uses such exact language.

2. Here, the agency action is more legislative than adjudicative (per diem charges apply to everyone). 

3. Bi-Metallic Principle: Procedural due process applies to adjudicative action; rarely applicable to agency rulemaking proceedings.
a. “Where a rule of conduct applies to more than a few people, it is impracticable that every one should have a direct voice in its adoption.”

b. Presumption: If Congress authorizes legislative decisions, informal procedures are assumed unless formality is clearly mandated.

i. Legislative Facts – general in nature.

ii. Adjudicative Facts – specific to the parties.

d. Califano v. Yamasaki (1979) p. 396

i. Social Security Act: Section 204(a): Government can recoup benefit overpayments by deducting amounts against future payments. Section 204(b) precludes recoupment when the Secretary determines that the recipient is without fault and the adjustment would either defeat the purposes of the act or be against equity and good conscience. 
1. Practice was for the Secretary to make the decision based on written information; recipient had a right to appeal, but payments were withheld during the appeal. Yamasaki claimed the initial determination required a formal hearing.

ii. Holding: 204(a) does not require a hearing prior to determining overpayment; decisions are computational. 204(b) waivers, however, DO require a hearing. Secretary must evaluate “fault” and whether recoupment would be “against equity and good conscience.” Recipient’s credibility is paramount; written request for reconsideration does not satisfy.
E. The Formal Hearing Process
a. Richardson v. Perales (1971) p. 413

i. Social Security Act defines “disabled” as the “inability to engage in any substantial gainful activity by reason of any medically determinable physical or mental impairment.”

1. Section 205(g): Secretary’s findings of fact as to who is disable is conclusive if supported by substantial evidence.

ii. Hearing examiner found Perales “not disabled” by reviewing medical reports; these reports contracted Perales’ live testimony.

iii. Holding: Written medical records may constitute “substantial evidence” within the meaning of § 205(g) even though live testimony in a hearing contradicts the written evidence. Uncorroborated hearsay can constitute substantial evidence.
1. Reports were on file and could be inspected by Peralas.

2. Peralas could have subpoenaed the doctors.

iv. Rejects “Residuum Rule.” Under the rule, a court could not uphold an agency’s order under the test of “substantial evidence” unless the record contained at least a “residuum” of non-hearsay evidence.

1. Rule seen as overly technical; evidence normally inadmissible under normal court procedures may be admitted at the adjudicator’s discretion if its admittance afford a claimant a reasonable opportunity for a fair hearing.
b. Separation of Functions
i. Attorney General’s Committee on Administrative Procedure p. 434

1. Attorney General argues for an internal – not external – separation of functions so that the same agency can investigate, prosecute, and make decisions. Different people within the agency, however, must be responsible for each function.

ii. APA §554(d): Separation of Functions Provision
1. Agency Investigators and Prosecutors cannot participate in the agency’s decision or advise the decision-maker in that case or any factually-related case. Any input from the prosecuting counsel must come as “a witness or counsel in public proceedings.”

2. DO NOT apply to initial licensing or rate cases: no adversarial tenor.

iii. The Supreme Court has addressed the issue of separation of functions, but has never said complete separation of investigation and adjudication is necessary.

1. Expertise necessary to understand highly technical issues found at staff levels of the agency; insulating decisionmakers from expert staff could undermine quality of decision.

2. Agency Heads are exempted from separation of function requirements. 

c. Managing Adjudicatory Personnel
i. American Cyanamid v. FTC  (1966) p. 439 – FTC adjudication vacated because the FTC Chairman had previously been party to a legislative hearing that addressed the exact issue. The FTC was considered prejudged. (Circumstantial, not direct evidence).

ii. Background on Administrative Law Judges (ALJs)
1. Appointed through a professional merit system; can’t be assigned to duties inconsistent with their judicial functions; tenured (can only be removed for good cause).

a. Agency heads not required to defer to ALJ’s factfinding like appellate judge is required to defer to trial judge’s.

iii. Nash v. Califano (1980) p. 443

1. Social Security Administrative Procedure Act gave ALJs the right to hear Social Security appeals. APA confers a qualified right of decisional independence to ALJs; manifested in set compensation/tenure outside Administration.New SSA Director established practices to eliminate the backlog of cases. Reforms concerned how hearings would be held, mandated a proper reversal rate, and set certain speed quotas.
a. Nash is an ALJ; claims the reforms interfere with the statutory independence of ALJs in violation of the APA, SSA, and 5th Amendment.

2. Holding: APA clearly confers a qualified right of decisional independence. Since the independence is expressed in personal terms through compensation and tenure, ALJs have a sufficiently personal interest in challenges to their independence. This gives them standing.
F. Controlling Adjudication Through Rulemaking: agency efforts to lighten the burden of formal adjudication by narrowing the issues to be explored in formal hearings.
a. Generally: Where a statute calls for individualized determinations, an agency may use rulemaking to resolve some of the relevant issues unless Congress clearly expresses an intent to withhold that authority.”

b. Heckler v. Campbell (1951) p. 451
i. Social Security Act: Benefits are paid to persons so disabled that they cannot engage in any work in the national economy. The claimant’s job qualifications are to be judged in light of 4 categories: age, education, work experience, and physical ability. 

1. Guideline grid listed numerous combinations of the variables; showed if a significant number of jobs existed for particular applicant. If jobs existed, benefits denied. ALJs no longer had to rely on expert testimony.

2. Prior to the grid, vocational experts made determinations on a case-by-case basis.

ii. Holding: Although the Act states that the disability determination is to be made on the basis of evidence adduced at a hearing, the Secretary is not barred from relying on rulemaking to resolve certain classes of issues.

1. Types and number of jobs that exist in the economy is a general factual issue.

2. Not arbitrary and capricious because they provide uniformity and enhances efficiency.

3. Still personal: ALJ must use individualized judgment in assessing a claimant’s particular abilities.

G. Avoiding Adjudication Through Rulemaking
a. Air Line Pilots Association v. Quesada (1961) p. 460

i. FAA promulgated a regulation that prohibited commercial airline pilots from being more than 60 years old.

1. Pilots’ Arguments:

a. (1) Regulation was issued without adjudication hearings, but the APA and FAA Act require hearings before the FAA modifies an airman’s license.

b. (2) Regulation is arbitrary and capricious; discriminatory without reasonable relation to FAA standards.

c. (3) Deprives property interest (license) without due process.

ii. Holding: The Federal Aviation Act allows the FAA to “promote the safety of flight…by prescribing reasonable rules and regulations.” Congress granted FAA broad discretion.

1. Age limitation is legislative in character: general rule applies to all pilots. Adjudicative hearing for each pilot affected is not required.
2. FAA had a reasonable basis for its regulation (medical studies, expert counsel, etc.); age limitation neither arbitrary nor discriminatory.

3. Administrative regulations may limit, in the public interest, the use that person makes of his property without affording each person a hearing. 

IV. Administrative Rulemaking
A. Rulemaking Procedure
a. “Rule” Defined in APA: “the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy” or to establish rules of practice.

i. Any other agency action is deemed an “order.”

ii. Identifying a Rule:

1. Applies to a general class of persons/situations. ( Most important for identifying rule.
2. Rules must be of future effect.

a. Not a very important factor; would produce anomalous result = Holding that a retroactive rule is not a “rule” for APA purposes would not prevent the agency from issuing the rule; it would permit the agency to do so without the safeguards of the APA rulemaking procedures.

iii. Types of Rules
1. Legislative (Substantive) Rule – has the force and effect of law; rooted in a grant of quasi-legislative power from Congress. Binding on private parties and the government; alters legal rights.

a. Must be issued through APA procedures.

2. Interpretive Rules – states the agency’s view of what existing law already requires.

3. General Statements of Policy – states how the agency intends to use its lawmaking power in the future, but does not attempt to bind anyone immediately. If language of statement seems to foreclose opposing parties an opportunity to be heard, courts may interpret it as legislative rule. 
b. Substantive Review and Rulemaking Outside the APA Framework – challenge, not to the procedures used, but to whether or not the agency had authority/jurisdiction to issue the rule that it did.

i. Pacific States Box & Basket v. White (1935) p. 493 [PRE-APA]

1. Oregon agency performed an investigation, provided public notice, held a public hearing, and eventually promulgated an order regulating the form, capacity, and dimensions of certain containers. 

a. Enabling Statute: empowered agency to promulgate “official standards for containers of horticultural products in order to promote, protect, further and develop the horticultural interests” of the state.

2. Pacific, a fruit/vegetable container manufacturer, challenged the regulation under the Due Process Clause, claiming it was “arbitrary, capricious, and not reasonably necessary for the accomplishment of any legitimate purpose of the police power.”

a. Basis for claim: rule prevented Oregon growers from using Pacific’s containers

3. Holding: A presumption of validity attaches to regulations when they are adopted by an agency of duly delegated authority; only when a challenger can demonstrate that no possible valid motive for the regulation exists will the regulation be struck down.

a. Set the basic level of the intensity of constitutional review of administrative rules when an agency has authority for its action.

i. Standard = RATIONAL BASIS TEST: whether there is some conceivable state of the world that would support the rule. (Here, prevention of bruising and consumer confusion).

c. APA contains two different types of rulemaking:

i. Formal (APA §§ 556 and 557) is akin to a judicial trial.

1. Triggered when rules are required, by statute, to be made on the record after opportunity for an agency hearing.

2. Costly, cumbersome and inefficient.

a. Peanut Butter – should peanut butter contain 87 or 90 peanuts?

3. United States v. Florida East Coast Railway (1973) p. 387
a. Statute: ICC “may, after hearing” issue rules. Protesting railroad argued this triggered formal rulemaking procedures of APA.
b. Holding: Although a statute does not have to track verbatim the APA phrase “on the record after opportunity for an agency hearing” in order to trigger formal rulemaking requirements, a clear expression of congressional intent is necessary.
ii. Informal (APA § 553): Applies whenever an agency issues legislative rules, unless the agency’s statute dictates otherwise.
1. Procedure
a. Provide NOTICE of a proposed rule. Publication in Federal Registrar.
b. Allow for COMMENTS.

i. Can be written; oral hearings are not required.

ii. CONSIDERS and RESPONDS to the public comments.

c. Adopt a “concise general statement” of the rule’s BASIS and PURPOSE.

2. Exemptions: 
a. Interpretive rules

b. General statements of policy

c. Rules related to military/foreign affairs, agency management, and public property, loans, grants, benefits or contracts.
d. Procedural rules can be issued without notice. Policy = they don’t guide the public.

e. When notice and public procedure are “impracticable, unnecessary, or contrary to the public interest.”

i. Urgent rules (delay in promulgation would frustrate purpose)

ii. Unnecessary = highly routine/trivial rules.

d. Substantive Review Under the APA: Rulemaking at the National Highway Traffic Safety Administration (NHTSA)

i. Automotive Parts & Accessories Association v. Boyd (1968) p. 500

1. NHTSA published proposal for mandatory factory installation of head restraints in all new car seats. Proposal was adopted without a formal hearing, after public response was reviewed. Manufacturers of head restraints who objected to the factory installation requirement asserted that the agency should have followed formal rulemaking procedures and that the agency failed to justify its rule.

2. Holding: Court upholds informal rulemaking; Congress intended for informal proceedings to the norm and formal ones the exception. Judicial review still available.

a. Agencies must consider and rationally respond to each public comment in its statement of basis and purpose. NHTSA did this.

ii. National Tire Dealers & Retreaders v. Brinegar (1974) p. 512

1. NHTSA promulgated a rule requiring all retreaded tires to be permanently labeled with various safety information. Complainant challenges that compliance will be prohibitively expensive and will not significantly improve safety.

a. Organic Statute: requires safety standards to be practicable while protecting the public against “unreasonable risk.”

2. Holding: Rule held to be arbitrary and capricious under § 706 of the APA. 

a. Rules must reasonably advance the purposes of the agency’s enabling statute.

i. Here, the administrative record does not “establish any more than a remote relation between the requirements and motor vehicle safety,” and requiring permanent labeling is economically unfeasible (impractical).

3. Distinguished from Boyd by the thoroughness of agency records.

a. Agency did not get the comment-response message. Mashaw: NHTSA was testing the limits of judicial review. It could have said a lot more, but instead said something like, “Given the information we have collected, this rule is necessary for tire safety.”

b. BOTTOM LINE: The agency did not respond to the comments well enough.

iii. State Farm (1983) p. 520
1. Original rule required passive restraint; passed with assumption that 60% of manufacturers would opt for air bags and 40%, passive seatbelts. Turns out, 99% of manufacturers went with passive seatbelts.

2. NHTSA rescinded passive restraint rule. Rationale: people could disconnect automatic seatbelts, a more popular form of passive restraint than airbags, and this defeated the purpose of the law. Safety benefits of rule did not justify costs of implementing it; did not consider possible use of air bags.
3. Holding: When an agency modifies or rescinds a previously promulgated rule under § 553 of the APA, it is required to supply a satisfactory, rational analysis supporting its decision. 
a. Rejects argument that rule rescission should be subject to the narrower standard used when an agency fails to act. 
i. Under the APA, a change or rescission is akin to the promulgation of a rule itself.  Informal rulemaking (APA § 553) was used here, so rescission would be subject to the arbitrary and capricious standard.  
ii. Agency must show a rational connection with facts found and the decision rendered.  A rationale rescission decision cannot be made without considering technologically feasible alternatives of a prove value.
1. Given the conceded effectiveness of airbags, the logical response to the manufacturer’s action would have been to require airbags – not rescind the entire rule.
2. Empirical studies showed use rate of passive seatbelts was twice that of manual belts. Agency didn’t articulate a reason 
b. Mashaw says that this is an instrumental rationality holding: the agency has not adequately explained its actions. Court’s response is restrained, not telling the agency what to do, but rather saying that it needs more evidence so that it can be sure that the agency’s decision process was rational.
iv. STATE FARM NOTES

1. Passive restraint rule was in the works for over 20 years, and the agency had a lot of political trouble with it. Congress rejected the first approach on political grounds, even though it was sound scientifically.
a. It required people to use seat belts with manual seat and shoulder harnesses. Those are good, if not better, in all accidents than other passive restraint mechanisms, such as airbags. This is an example of political review of agency rationality—for political rationality.

2. The agency went back to the drawing board and created new possibilities. The NHTSA is a performance-based standard; the agency is not required to require specific equipment or designs; it must instead tell the manufacturers how the car must perform under certain circumstances. 
a. So if the agency cannot use seatbelt technology, what can it use?

i. Three options: 
1. airbags

2. automatic belts

3. passive interiors.

b. It let the manufacturers choose one of the options and put forth additional crash criteria: cannot test with humans, so the manufacturers developed anthropomorphic dummies, with extensive sensors.

c. In the Chrysler case, it was told it did not put forward an objective standard for the dummies. Meeting the statute’s “objective” criteria requires the agency fully to specify the requirements for the dummy. The agency responded that this can’t possibly be a problem, because it gives the manufacturers more options. Plus, the regulation did not take effect for three years; by the time it was going to take effect, the agency could adequately define the dummies.

3. The Chrysler case sends the agency back to the drawing board and led up to the State Farm case. Political pressure led the Reagan administration to rollback the rule. The reasoning was that most manufacturers had already adopted the automatic belt, but drivers disable them; so why not let them use manual belts in the first place?

4. The Supreme Court struck down the new regulation for not addressing the performance standard. The Court also found the underlying data insufficient. 
5. The court doesn’t say that they cannot ultimately rescind the rule; instead, they said the record does not justify the decision. They had not been sufficiently responsive to the underlying demands of others, including the State Farm insurance company.

e. Process of agency policy decisions. Mashaw notes that this process is intended to mask the political policy choice inherent in every agency decision. 

i. State goals (includes interpretation).

1. Example: In NHTSA statute, basic goal was auto safety.  The agency has broad discretion to interpret what “auto safety” means.

ii. Find facts (includes investigation)

1. Example:  In State Farm, factual inquiry was whether the agency reasonably believed that passive restraints were effective.

iii. Analyze facts (includes policy choice).  Courts often look to this analysis, rather than second-guessing agency explanation (rationale).

1. Example:  NHTSA had to determine whether its regulatory standard was reasonable.  Reasonableness involved a cost-benefit analysis

iv. Provide rationale (explanation).  

1. Mashaw notes that this deductive process that culminates in the rationale suggests that agencies used their expertise to come to a decision that furthers the statute’s goal; it pretends that no policy choice was made.  The judicial debate then focuses on the underlying premise for the judgment, but not the underlying values in the policy choice.  Our paradigm thus is that things are “legal” because they can be rationalized through goals and facts.  This is not a political accountability model.

2. Example:  After State Farm, NHTSA passed a passive restraint regulation that would rescind itself if a majority of states adopted a mandatory seatbelt rule.  Automakers spent much money to get mandatory seatbelts passed.  But the premise of the original passive restraint regulation was that people didn’t use seatbelts.  The technocratic explanation was that mandatory belts increased safety.  But Mashaw thinks this was really political.
B. Notice and Comment

a. United States v. Nova Scotia Food Products (1977) p. 535

i. FDA adopted guidelines for preventing botulism in smoke fish; applied to smoke whitefish. Regulations were burdensome and no cases of botulism in whitefish had ever been reported.

ii. Holding: The FDA’s rulemaking procedure was inadequate. The FDA failed to indicate what scientific data it relied on to make the regulations, so interested parties were unable to comment. Informal rulemaking must involve disclosure of relevant scientific data and statements concerning the need for the rule.
1. Without public comment, the FDA cannot have considered all “the relevant factors.”

2. Although the agency has discretion in setting forth the basis of a rule, “it is not in keeping with the rational process to leave vital questions, raised by comments which are of cogent materiality, completely unanswered.” 

3. FDA cursorily dealt with & in some cases didn’t even answer the concerns of NS that the regulations (a) were inappropriate since whitefish never have disease the rules were designed to safeguard against, and (b) could make whitefish commercially unmarketable.

iii. This is essentially a “notice” case: failure to give notice, and failure to make use of the comments given. In informal rulemaking, agencies must compile a complete administrative record (including the sources it relied upon and all the comments it received) which courts can use during judicial review.
b. Compare Nova Scotia and Florida East Coast Railway
i. In both cases, one general rule applied to everything. Like Nova Scotia, Fla. E. Coast  complained they should have gotten an exemption or different tariff.

ii. But Nova Scotia and Fla. E. Coast work in different directions:

1. Fla. E. Coast. Court reiterates: When making general rules, agencies don’t have to deal with each individual circumstance and answer everyone’s comments. No hearing necessary.

2. Nova Scotia. Nova Scotia isn’t asking for a hearing, just adequate notice and access to the basis of the agency’s decision. This isn’t a trial-type hearing, but a paper hearing very tailored to the circumstance of the party.

iii. Nova Scotia doesn’t come out like Fla. E. Coast because of . . . 

1. Posture. Fla. E. Coast was a pre-enforcement proceeding. Nova Scotia is an enforcement proceeding. Court is more motivated to look at the actual circumstances of a particular party’s complaint. Court is not being asked to hold a rule invalid; only to hold it invalid for this posture. The remedy is that the rule is invalid as to these plaintiffs, because the process was invalid as to these plaintiffs. 

2. Substantive review. The court thinks the rule (wiping out innocent whitefish) is ridiculous, but tries to stay away from substantive review. So instead, the lawyers transformed the complaint into a procedural one. The claim is that the agency violated § 553’s process requirements by failure to give adequate notice and reasons.

c. American Mining Congress v. Mine Safety & Health Administration (1993) p. 587 [EXEMPTION]
i. Mine operators required to report any diagnoses of certain occupational illnesses; failure to do so within 10 days would lead to citation and penalty. MSHA stated that a chest x-ray reading above a specified level constituted a “diagnosis” of lung disease and triggered the reporting requirement.

1. Plaintiff’s Claim: American Mining brought suit, claiming that the statement was void under the APA for failure to follow public notice/comment requirements of § 553.

2. REponse: MSHA claimed it was an interpretive rule.

ii. Holding: Statement held to be an interpretive rule. An agency pronouncement will be subject to APA notice-and-comment requirements if it has legal effect.

1. Determining  if a Rule has LEGAL EFFECT
a. Without this ‘rule,’ would there be no behavioral norm to apply?

i. If yes, then rule has legal effect ( LEGISLATIVE.
b. Was the rule published in the Code of Federal Regulations (CFR)?

i. If yes, that’s evidence that the agency wants the statement to have legal force ( LEGISLATIVE.
c. Amendment to existing legislative rule?

i. If yes ( LEGISLATIVE.

C. Hearings in Informal Rulemaking – § 553 does not require oral hearings.

a. Vermont Yankee Nuclear Power Corp v. NRDC (1978) p. 550

i. Vermont Yankee (VY) got a license to operate a nuclear power plant. Concerned with how the environmental impact of fuel plants was measured, the NRDC challenged the adequacy of the Nuclear Regulatory Commission’s (NRC) rulemaking process that granted VY’s application for a license and the actual decision to grant the license itself.

1. Rulemaking proceeding sought to determine the weight that the agency should assign to the environmental effects of radioactive waste when it conducted licensing proceedings.

2. Agency was authorized to use informal rulemaking in issuing this type of rule, but it had voluntarily held an oral hearing at which witnesses were questioned by agency representatives.

ii. Holding: Except in “extremely rare” circumstances, courts may not force agencies to utilize rulemaking procedures beyond those prescribed in the APA (or other statutory/constitutional provisions).
1. If courts were free to devise procedural requirements on an ad hoc basis, judicial review would be totally unpredictable. 
2. A reviewing court judging procedures based on the results of a hearing (looking only to the record and not everything that was available to the agency) constitutes Monday morning quarterbacking; compels agencies to conduct rulemaking proceedings with full set of procedural devises associated only with adjudicatory hearings.

3. A contrary holding would misconceive the standard for judicial review of an agency rule; rulemaking need not be based solely on the transcript of a hearing (especially since in § 553 proceedings, a formal hearing is not required).

4. NOTE: courts can still engage in rigorous review of the substance of agency rulemaking activities.

iii. BOTTOM LINE: Rationality of an agency rule must be judged on the basis of the record that was before the agency when it issued the rule.

D. Ex Parte Contacts and Prejudgment in Rulemaking

a. § 553 says nothing about the problems of ex parte contacts and administrative bias.

b. EX PARTE CONTACTS

i. OLD VIEW: Home Box Office v. FCC (1977) – In the course of developing a rule regulating pay cable TV, the FCC held a number of private meetings with interested participants. 
1. Holding: It would be “intolerable” if there were one rulemaking record for insiders and another for the general public; also undermining of judicial review.

ii. MODERN VIEW: Ex parte contacts during informal rulemaking are not only permissible, but affirmatively desirable.
1. Sierra Club v. Costle (1981) p. 563

a. Clean Air Act authorized the EPA to set reduction targets for emissions from coal combustion. The EPA failed to adopt such rules within one year, per statute, the Environmental Defense (EDF) Fund brought suit.
b. EPA eventually adopted rules including a 1.2 lb/mbtu limit on emissions; had considered standards as low as 0.55 lb/mbtu, but did not adopt them because of economic hardship concerns. In the period between the end of the comment period and rule promulgation, word of the possible 0.55 standard was leaks; numerous contacts – both written and oral – were made.

i. EDF appealed the rule, claiming that while the evidentiary record supports the 1.2 standard, the EPA could and would have adopted a stricter standard if it had not engaged in post-comment illegitimate communications with coal industry representatives.

c. Holding: Statute permits comments outside the official period. “Under our system of government, the very legitimacy of general policymaking preformed by unelected administrators depends on the openness, accessibility, and amenability of these officials to the needs and ideas of the public from whom their ultimate authority derives and upon whom their commands must fall.”
i. Underlying statute required EPA to justify its rule on the basis of publicly available administrative record; most of the postcomment comments had been placed in the record.
ii. Practically: an agency is entitled to make a decision within a range of possibilities that are supported by the record and political pressure may determine which one.

c. PREDJUDGMENT

i. Association of National Advertisers v. FTC  (1979) p. 577

1. Advertiser’s Association challenged FTC restriction on TV ads targeted at children; wanted FTC chairman to recuse himself from rulemaking procedure because he had made oral and written comments denouncing children’s advertising. Chairman declined.

2. Holding: When engaged in rulemaking, agency officials are entitled to prejudge factual and policy issues just as much as Congressmen do when legislating. An agency official may be disqualified only upon a “clear and convincing” showing that he possessed an UNALTERABLY CLOSED MIND on key issues.
a. Unlike adjudication, rulemaking is a political process.  

E. Agency Choice Between Rulemaking and Adjudication for the Implementation of Policy

a. Background
i. Rulemaking is an exercise in policy formation; takes place within highly specialized organization.
1. Absent commitment at the highest levels, the rulemaking process is easily blocked at almost any stage by determined opposition; agencies, therefore, consciously avoid rulemaking in favor of other means for achieving the same policy ends.

2. Rulemaking offers an agency strategic advantages in developing and implementing policy (avoidance of formal hearings or court suits, immediate general application, clarify and prospectively, widespread compliance, notice of legal requirements, and opportunity for parties to participate in rule formation). 

ii. Rulemaking may not be necessary if the statute contains language which prohibits certain conduct.

b. SEC v. Chenery (1947) p. 602

i. Reorganization plan was submitted to SEC for approval. Officers, directors, and controlling shareholders of corporation purchased a substantial amount of preferred stock; under reorganization plan, this stock would be converted into common stock.

ii. CHENERY I

1. SEC shot down reorganization plan; not based on any legal precedent.

2. Holding: Agency decisions can only be sustained on the reasons the agency gives. Because the SEC failed to express its reasons for shooting down the organization plan with sufficient clarity, the Court remanded.
a. BOTTOM LINE: Court will not supply reasons for agency action. 

b. Agency tried to justify its position with lots of common law propositions; Supreme Court said agency misinterpreted the common law (refused to replace erroneous reasoning).

iii. CHENERY II (on remand)

1. Holding: Agencies have broad discretion to adopt policy in adjudication instead of through rulemaking.
a. The SEC denied the reorganization plan again, but this time it was based on substantial evidence consistent with the authority granted to the SEC by Congress; thus, it was upheld.

i. Although the application of an adjudicatory ruling may present a retroactivity problem, the detriment of this must be balanced against the agency’s need to reach a satisfactory resolution of the case before it.

b. Courts prefer agencies to proceed through rulemaking procedures rather than by ad hoc case-by-case adjudication.

i. JM – should shift burden to agency to show there’s a reason to make the decision through adjudication and not the rulemaking process.

F. Required Rulemaking – when it can be an abuse of discretion to proceed through adjudication.
a. Morton v. Ruiz (1974) p. 612

i. Broad statute to ensure welfare of Indians; limited funds. Internal BIA policy: Indians living off reservations are not eligible for assistance benefits. Ruiz was denied benefits because he did not live on reservation.

1. BIA did not publish its requirements for benefits in the Federal Register; never communicated its policy to the public.  BUT in its manual, the BIA declared that eligibility requirements were to be published.

ii. Holding: Agencies must abide by their own internal procedures (if you say you’ll publish the rule, then you have to). Though the BIA’s policy was reasonable, it could not be implemented through ad hoc decisions. CONCERN FOR REGULARITY AND TRANSPARENCY.
1. Problem: JM – not really an ad hoc decision. The rule in the manual was a general one that applied to everyone. Not really administrative law case? Indian law?

2. Problem: Plaintiff is relying on the manual to escape the provisions of the manual.

a. JM – Court is really saying: To the extent that an agency is adopting rules that affect individuals (v. firms) related to claims against the government, it must make decisions by RULES.

iii. MINORITY VIEW. Agencies still have near-complete freedom, in the absence of statutory restrictions, to choose between rulemaking and adjudication as vehicles for policymaking. Only a few decisions have required rulemaking to ensure that benefits will be handled in a consistent/rational way.
b. Rules must be followed until changed by rules (agency must comply with its own rules).

G. Rulemaking in Transition: A Summary

a. Judicial View: Federal agency rulemaking should remain relatively free of procedural complexities. Thus, agencies today can almost always develop rules without complying with procedural expectations associated with trial-type hearings.

i. BUT, some argue that notice-and-comment proceedings are increasingly cumbersome. Ossification of Rulemaking.

1. Congress and Executive Branch require agencies to intensely analyze the potential effects of significant proposed rules (cost/benefit).

2. Judiciary has made rulemaking more difficult by engaging in intrusive review of agency rules on appeal; forces agencies to write lengthy explanatory statements and build comprehensive records.

3. As a result – agencies are become increasingly reluctant to commence rulemaking proceedings.

a. More reliance on interpretive rules and policy statement AND case-by-case adjudication.

V.  Statutory Interpretation in the Administrative State - Generally
A. Theories of Statutory Interpretation (BB)

a. Mischief Rule: What problem did the statute intend to remedy?

i. Where do you look to answer the question, “What’s the problem the legislature was trying to solve?”

1. Legislative history.

2. Look at what was wrong with the common law; it must have been insufficient to deal with the problem at hand. Otherwise, the legislature would not have had to legislate.

ii. This rule essentially invites courts to be the legislature.

1. Allows judges to over-infuse their own views of how legislation is to work.

2. Thus, there is the Golden Rule…

b. Golden Rule: Look at the plain meaning of the statute.

i. Take statute at face value. Role of the judge is to carry out the words of the statute itself as written by the legislature; judge is not to think of statute in terms of “well if legislature had been thinking clearly, like me…”

c. Lieber Rule: Look at context, custom, and common sense to supply meaning.

i. Mashaw: (Duh) Words outside of context don’t have any meaning at all.

ii. This is an even broader view of the judicial rule; tells judges to use their common sense to guide them in their interpretations.
d. Hart & Sachs – BE REASONABLE: Law is about reason. When interpreting a statute, assume you’re interpreting a document adopted by reasonable people trying to produce reasonable results through reasonable techniques.

e. Intentionalism – court seeks intent of Legislature.

i. Normatively appropriate. We have a Constitution that allocates basic policy making authority to the Legislature.

ii. Statutes are the basis means by which American public policy is developed.

iii. Trying to determine what Congress intended to do, therefore, seems perfectly consistent with a system that says Congress is the primary policy maker.

iv. Also fits with standard divisions of electoral democracy: we elect people because we want those people be making the decisions.

1. We assume that those decisions are not some random walk, mediated by Congressional procedures; they have an intentional element.

v. SPECIFIC INTENT: imaginative reconstruction is required.

f. Purposivism – not necessarily seeking to find legislative intent; trying to figure out what the Congress intended to do generally and then engage in interpretive acts which promote Congress’ basic program.

i. Attempt to make things make sense (in line with preexisting law, etc.)

ii. Constitution makes federal courts the law determining branch of the government. Law is broader than any particular statute or rule (includes general principles derived from patterns of statutory action).

iii. Vision of democracy = deliberative (instead of electorate).

1. Branches of government are in conversation with one another.

iv. BROADER PURPOSE: courts are independent law-makers.

g. Textualism
i. Rule of Law values: the law should be objective and transparent.

ii. Vision of democracy = liberal (individual rights taken very seriously; seek to protect citizen against overreach of government).

1. Rights-based democracy: text is available to everyone.

h. Argument: all methods of statutory interpretation are Constitutionally-based.

1. Electoral

2. Deliberative

3. Rights-Based

ii. May find that one dominates the other in a particular context because of the subject matter. There’s always a tension among the three.

iii. Mashaw: Congress is a group of people focused entirely on their own election prospects with no thoughts about policies (thus, we should view legislation as a series of bargains that are largely opaque, but still should be enforced).

1. This doesn’t seem to be the Constitution we attempted to construct; in fact, Constitution seems to want to guard against this normative theory of statutory interpretation.

B. Holy Trinity Church v. United States (143 U.S. 457) BB

a. Church contracted for English minister to preach in U.S. Statute in question made it unlawful to contract for foreign “labor or service of any kind.” Literally looks like the minister is covered. Why shouldn’t he be? 

i. Exemptions in later provisions include actors, lecturers, etc. There is a presumption that lists are exhaustive.

ii. There was another section that dealt specifically with manual laborers (ship captains). Does this section indicate that all the sections should be applicable only to manual laborers or does it show Congressional discrimination?

b. Golden Rule

i. Internally, the statute does not allow us to use this rule to resolve the controversy.

ii. Provides exemptions, but does not include ministers.

iii. Legislative history where someone proposed an amendment that ministers should be included in the exemptions.

c. Lieber’s Approach – overall context/custom. Does this help in this case?

i. Brennan appears to think so: this is a “Christian Nation”

ii. Fear of external labor didn’t seem to apply to brain workers; this is the type of contextualization that ultimately decides the case.

d. Ultimately the words of the statute do not resolve this issue, neither does legislative history. The court goes for the Mischief Rule.

C. Caminetti v. United States (242 U.S. 470) (BB)

a. Mann Act: illegal to carry any woman over state lines for purpose of “prostitution, debauchery, or for any other immoral purpose.”

i. State lines important because of Congress’ power to regulate interstate commerce.

ii. Here, man took woman to become his mistress and concubine (not prostitution).

b. Two general ways to go about statutory interpretation –

i. Put yourself in position of current enacting legislature.

1. Leads you to say: well, they were thinking about commercial traffic in women; not about sport.

2. At the time of this act, there was a huge amount of legislation seeking to regulate morals.

ii. If you can’t figure out what the enacting legislature intended, interpret the statute so that it makes sense in modern terms.

1. In 2008, would we think that Congress should regulate people’s sexual moralities to make it a federal crime for lovers to cross state lines? Not really…

2. This, however, seems to suggest that an interpretation of a statute will change over time.

c. How do decide between the two positions? You want to get at legislative intent, but which legislature’s intent should prevail?

i. Courts should construe statutes to avoid constitutional difficulties.

ii. Fishgold v. Sullivan Drydock (154 F.2 785) (BB)

1. § 8(c): Employees that leave work to join the army are allowed to go back to their old jobs and “shall not be discharged from such position without cause within one year after such restoration.”

2. Fishgold was laid off (as distinguished from being discharged/terminated).

3. ISSUE = Does the statute contemplate a difference between the two?

4. Statute was enacted before WWII; Fishgold returned from service in the army during World War II and then was laid off within a year, while non-veteran employees who had more seniority were not laid off. Fishgold challenged the decision to lay him off, relying on § 8(c).

A. Holding: Layoff was legal. Court avoided the thrust of § 8(c)'s protection against "discharge" by noting that its dictionary definition was a permanent termination of employment, rather than the temporary termination denoted by "layoff." 

i. Sensitive to the general policy preferences favoring veterans that were being considered and enacted after World War II, but dispatched the policy argument as follows:

ii. When we consider the situation at the time that the Act was passed - September, 1940, it is extremely improbable that Congress should have meant to grant such a broad privilege. The original act limited service to one year, and it was most improbable that within that time we should be called upon to fight upon our own soil. Congress was calling young men to the colors to give them an adequate preparation for our defense, but with no forecast of the appalling experiences which they were later to undergo. Against that background it is not likely that a proposal would then have been accepted which gave industrial priority, regardless of their length of employment, to unmarried men - for the most part under thirty- over men in the thirties, forties or fifties, who had wives and children dependent upon them. Today, in the light of what has happened, the privilege then granted may appear an altogether inadequate equivalent for their services; but we have not to decide what is now proper; we are to reconstruct, as best we may, what was the purpose of Congress when it used the words in which § 8(b) and § 8(c) were cast. 

iii. Max Radin: Statutory Interpretation
1. No such thing as “legislative intent.” Legislatures are composed of many different people.

2. When deciding a case, look to evidence of what the law is. Use materials relevant to particular case (may not require inquiry into legislative intent).

A. E.g. Rules about construing statutes.

3. Objection: Courts/agencies are faithful agents of the legislature; they are supposed to carry out the intent. But what does it mean to be a faithful agent?

A. Courts as independent lawgivers have the responsibility to decide cases using all relevant materials to give them plausible meanings.
D. The Speluncean Explorers
a. The Statute: “Whoever shall willfully take the life of another shall be punished by death.”

b. TRUEPENNY

i. Fully expects that the Executive Branch will provide clemency. Statute must be interpreted as it is written.

ii. Different institutions have different roles:

1. Court – apply the statute as it is written

2. Executive – has the capacity to moderate that harsh effect; Courts would be trespassing on executive authority if it decided to mitigate.

c. FOSTER

i. The purpose of the statute is deterrence of crime, but we know that when people’s lives are threatened, they will not be deterred from killing in order to protect themselves.

d. TATTING

i. Court cannot turn itself into a “court of nature”

ii. If you start new law, it has no boundaries – you are remaking the world.

iii. This is not what judges are supposed to do (they are supposed to apply the law as it is)

iv. Purposes of the statute besides deterrence –

1. Retribution

2. Rehabilitation

v. Analogy of self-defense doesn’t work; this act was willful.

e. KEEN

i. Job is to apply text without reference to personal desires.

ii. Legal process view: but disagrees with Truepenny (shouldn’t write opinions begging for legal clemency)

iii. Upholding principle of legislative clemency. Effect may be to make legislature with better statutes.

f. HANDY

i. Swash buckle approach: forget technical mismatch.

ii. We know what the people think. Poll shows an overwhelming percentage of people want the explorers to be minimally punished.

E. TVA v. Hill (1978) (BB) [Plain Meaning + Legislative Intent]
a. The TVA started the building of the Tellico Dam on the Little Tennessee River and was constructing the dam when an endangered fish species, the snail darter, was found. The Endangered Species Act had been passed after construction had begun. The dam would completely inundate the location where the snail darter was found, resulting in considerable harm to the snail darter.
i. Act: “The Secretary [of the Interior] shall review other programs administered by him and utilize such programs in furtherance of the purposes of this chapter. All other Federal departments and agencies shall, in consultation with and with the assistance of the Secretary, utilize their authorities in furtherance of the purposes of this chapter by carrying out programs for the conservation of endangered species and threatened species listed pursuant to section 1533 of this title and by taking such action necessary to insure that actions authorized, funded, or carried out by them do not jeopardize the continued existence of such endangered species and threatened species or result in the destruction or modification of habitat of such species which is determined by the Secretary, after consultation as appropriate with the affected States, to be critical.”

b. Holding: Continuation of the dam project constituted a prima facie violation of the Endangered Species Act; injunction should have been granted.

i. Plain Meaning: The language of § 7 is plain; makes no exception for a project like Tellico that was well under way when Congress passed the Act (and that Congress was still spending money on).
ii. Legislative Intent: Congress intended endangered species to be afforded the highest of priorities and to halt and reverse the trend toward species extinction, whatever the cost because the value of endangered species was "incalculable."
iii. Continuing appropriations for the dam did not constitute an implied repeal of the Act, at least insofar as it applied to the project.

1. Though statements in Appropriations Committee Reports reflected the view of the Committee that either that (1) the Act did not apply to Tellico or (2) that the dam should be completed regardless of the Act's provisions, nothing in the TVA appropriations measures passed by Congress stated that the Tellico Project was to be completed regardless of the Act's requirements. 

2. To find a repeal under these circumstances would violate the cardinal rule that repeals by implication are not favored.

VI. Statutory Interpretation in the Administrative State – Judicial Review

A. Scope of Judicial Review

a. Agency –
i. Interprets the law it is supposed to implement
1. APA §706(2)(B) – Has Constitution been violated?
2. APA §706(2)(C) – Has agency exceeded its statutory authority?
ii. Finds facts about the situation it will address
1. APA §706(2)(F) – Substantial Evidence Test
iii. Uses discretion in applying the law to the factual situation
1. APA §706(2)(A) – Arbitrary and Capricious Test
b. RULE OF THUMB: Reviewing court owes less deference to an agency’s legal conclusions than to agency’s factual or discretionary conclusions.
B. Interpretations of Law: The Chevron Doctrine
a. Chevron v. NRDC (1984) p. 795
i. Challenged EPA’s “bubble policy,” a plan designed to reduce the costs to manufacturers of installing pollution controls. Legality of plan hinged on the validity of an EPA rule that defined the Clean Air Act term “stationary source” to refer to an entire manufacturing plan, rather than an individual device within the plant.
ii. THE CHEVRON TEST - One in sense, Chevron is a major shift toward agency discretion. In another sense, because the Chevron standard is so malleable, it’s not clear how big of a shift it really is.

1. STEP 0 – Does the agency have authority to interpret the statute? If so, are we looking at an action by that agency which exercises that sort of authority? Look for delegation from Congress to agency as the primary interpreter of the statute.
a. (Ex) Justice Department is an enforcement agency. Statute that establishes DoJ does not give agency interpretive authority. No reason to think Congress intended for prosecutors to be able to interpret the criminal code.

i. Alternative: DoJ is lawmaking authority in respect to some things (decides when in violation of Voting Rights Act, etc.); subject to limited judicial review. DoJ is primary implementer of Voting Rights Act.

2. STEP 1 – Is the statute unclear/ambiguous? Has Congress directly spoken on the issue?
a. If yes – Congress’ intent is deferred to.
i. INS v. Cardoza-Fonesca (1987) p. 815
1. Immigration and Nationality Act provided that an alien was eligible for discretionary relief from deportation if she could show that she had a “well-founded fear of persecution.” Board of Immigration Appeals interpreted this phrase to mean that there was a “clear probability” of prosecution.
2. CHEVRON STEP 1: Court rejected that interpretation, noting that the Act elsewhere used the “clear probability” test as a basis for automatic relief from deportation.
a. Language, history, and structure of the Act demonstrated that Congress tended the discretionary provision to be less demanding than the automatic one.
ii. FDA v. Brown & Williamson Tobacco Corp. (2000) p. 815
1. Court decided Congress had directly indicated, through its other statutes, that cigarettes did not fall under the FDA’s jurisdiction.
b. If no – go to Step 2.
3. STEP 2 – Is the agency’s interpretation reasonable? Permissible construction?
a. Court cannot substitute its own statutory construction for a reasonable agency interpretation.
iii. Policy

1. Agencies tend to be familiar with and sophisticated about the statutes they administer.
2. Agencies need flexibility as unforeseen problems develop.
3. Agency has ties to incumbent administration; it’s politically accountable for its choices in a way that a court cannot be.
4. Deference promotes uniformity in the law; makes reviewing courts across the country less likely to adopt different views of a statute.
5. Criticism: makes agencies the final arbiters of their own power.
b. EXCEPTIONS TO THE CHEVRON DOCTRINE
i. United States v. Mead Corp. (2001) p. 802
1. US Customs Service determined that Mead’s day planners were “bound diaries,” and thus subject to a tariff. Customs issued a ruling letter explaining why Mead was assessed a tariff. Ruling letters respond to transactions of the moment; therefore, not subject to notice and comment before being issued.
2. Holding:
a. DOES CHEVRON APPLY? ( Yes, if the agency’s decision has the FORCE OF LAW.
i. Force of Law = formal adjudication and note-and-comment rulemaking.
1. Implication: interpretive rules, policy statements, and opinion letters will not carry the force of law.
2. Unsettled: whether informal adjudication carries the force of law.
ii. Here, ruling letter does not.
b. If Chevron does not apply, agency decision may still be entitled to SKIDMORE DEFERENCE: agency interpretation may merit some deference given the specialized experience and broader information available to the agency.
ii. Gonzales v. Oregon (2006) BB
1. Statute – Controlled Substances Act (CSA): Permits the Attorney General to add, remove, or reschedule substances. Preemption Clause: explicitly contemplates a role for the States in regulating controlled substances

2. 1971 Regulation – AG required that every prescription for a controlled substance “be issued for a legitimate medical purpose.”

3. 2001 Regulation – Attorney General issued “directive” (interpretation of an interpretation), saying assisted suicide (legalized by statute in Oregon) is not a “legitimate medical purpose.”

4. Holding: If a regulation merely quotes statutory language, the agency is entitled to no more deference in interpreting the regulation than it would have if it were interpreting the statute itself. 
a. AG had no authority under the CSA to define “legitimate medical purposes.” Thus, his reading of the Act was not entitled to Chevron deference (didn’t meet Step 0).

i. Because he didn’t have authority to interpret the statute, he didn’t have authority to interpret the regulation, which merely parroted the language of the statute.

b. Holding is an exception to Auer, which states: Courts will accept an agency’s interpretation of its own regulation unless it is “plainly erroneous or inconsistent with the regulation.”
C. Findings of Fact and the Substantial Evidence Test
a. When an agency’s legal premises survive judicial scrutiny, the reviewing court must go on to consider whether to sustain the agency’s factual findings.
i. Clearly Erroneous Test – whether reviewing judge has a “definite and firm conviction” that an error has been committed.
ii. Substantial Evidence Test – “more than a mere scintilla, or such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”
iii. Arbitrary and Capricious Test
1. Most other proceedings not governed by the Substantial Evidence Test.
iv. De Novo Review
b. More on the Substantial Evidence Test

i. Triggered if the agency decision was made after a trial-type, on-the-record hearing (a formal adjudication or rulemaking procedure).
ii. Court is to assess the reasonableness of the agency’s fact-finding; not whether the facts found are “right.”
iii. Must consider the WHOLE RECORD; court cannot look only for evidence that supports the agency’s decision; must consider all of the relevant evidence FOR and AGAINST the agency’s finding.  
iv. NRLB v. Hearst Publications (1944) p. 825
1. Hearst refused to collectively bargain with a union representing newsboys who distributed its papers; did not consider them “employees.” NRLB held hearings and decided that they were employees. Hearst refused to accept NRLB interpretation; still refused to bargain.
2. Holding: Court defers to agency’s interpretation of broad statutory terms (that the agency must first determine in order to implement the statute) if the interpretation is “supported in the record and has a reasonable basis in law.”
a. NRLB basically allowed to determine its own jurisdiction by defining who is considered an employee. 
D. Judicial Review of Agency Non-Action
a. Massachusetts v. EPA (2007) BB

i. State petitioned EPA to regulate C02 and other greenhouse gas emissions. EPA declined to, arguing that the CAA doesn’t authorize EPA to regulate. Furthermore, even if the EPA had such statutory authority to do so, it still wouldn’t because it would be unwise to do so at this time (when there is uncertainty about climate change).

ii. Holding: Big difference between a denial of a petition for agency rulemaking and an agency’s decision not to initiate an enforcement action.  

1. In contrast to nonenforcement decisions, agency refusals to initiate rulemaking are less frequent, more apt to involve legal (as opposed to factual) analyses, and subject to special formalities like public explanation.

2. Refusals to promulgate rules are thus susceptible to judicial review, though such review is extremely limited and highly deferential.

iii. Scalia’s Dissent – CAA says nothing about reasons for which agency may defer making judgment.  No matter how important the policy issue in question, the court should defer to the more experienced and reasoned judgment of the agency.

iv. STANDING ISSUE

1. Plaintiffs unable to demonstrate traceability and redressability. Contribution of automobile gas emissions to greenhouse gas is about 7%; don’t really know whether greenhouse gases affect climate change. If the EPA regulates, there is no reason to think it will have any significant effect on the State.
E. Regulatory Authority in the Shadow of the Constitution – Constitutional Avoidance Canon
a. NLRB v. Catholic Bishop (1979) BB
i. Lay teachers decided to unionize so they could collectively bargain; Bishop refused to bargain with them. NRLB took up the case: claimed it had jurisdiction because it would only resolve factual issues such as whether an anti-union feelings motivated an employer's action.
1. No one doubts these teachers are considered “employees.” Concern is how the school’s control over religious practices would be affected (e.g. if teachers wanted to bargain for non-Catholic holidays and the school said ‘no.’)
2. ISSUE = whether the exercise of the Board's jurisdiction presented a significant risk that the First Amendment would be infringed.

ii. Holding: "In the absence of a clear expression of Congress' intent to bring teachers in church-operated schools within the jurisdiction of the Board, we decline to construe the Act in a manner that could call upon the Court to resolve difficult and sensitive questions arising out of the guarantees of the First Amendment Religion Clauses."

1. Interpreted statute so that Constitutional question would not even have to be addressed.

b. Public Citizen v. US Department of Justice (1989) BB

i. To aid the President in appointing federal judges, the DoJ regularly seeks advice from the Standing Committee on Federal Judiciary of the American Bar Association (ABA) regarding potential nominees. 

1. The ABA Committee's investigations, reports, and votes on potential nominees are kept confidential. Plaintiff filed suit against the Justice Department after the ABA Committee refused its request for the names of potential nominees and for its reports and minutes of its meetings.

ii. Federal Advisory Committee Act (FACA) defines an "advisory committee" as any group "established or utilized" by the President or an agency to give advice on public questions. 

1. Requires a covered group to file a charter, afford notice of its meetings, open those meetings to the public, and make its minutes, records, and reports available to the public. 

iii. Plaintiff asked the District Court to declare the Committee an "advisory group" subject to FACA's requirements and to enjoin the Department from utilizing the ABA Committee until it complied with those requirements. 

1. The District Court dismissed the complaint, holding that the Department's use of the ABA Committee is subject to FACA's strictures, but ruling that applying FACA to the ABA Committee would unconstitutionally infringe on the President's Article II power to nominate federal judges and violate the doctrine of separation of powers.

iv. Holding: FACA does not apply to the Justice Department's solicitation of the ABA Committee's views on prospective judicial nominees.
1. When the literal reading of a statutory term compels an odd result, this Court searches beyond the bare text for other evidence of congressional intent.

a. Whether the ABA Committee is an "advisory committee" under FACA depends upon whether it is "utilized" by the President within the statute's meaning. Read unqualifiedly, that verb would extend FACA's coverage to the ABA Committee. 

b. However, since FACA was enacted to cure specific ills -- particularly the wasteful expenditure of public funds for worthless committee meetings and biased proposals by special interest groups -- it is unlikely that Congress intended the statute to cover every formal and informal consultation between the President or an Executive agency and a group rendering advice. 

2. AVOIDANCE CANON = Construing FACA to apply to the Justice Department's consultations with the ABA Committee would present formidable constitutional difficulties. Where, as here, a plausible alternative construction exists that will allow the Court to avoid such problems, the Court will adopt that construction.

c. Notes on Constitutional Avoidance
i. Distinguish between “Constitutional Avoidance” and “Unconstitutional as Applied.”

1. OLD VIEW: Unconstitutional as Applied
a. Does this particular interpretation violate the Constitution?

i. If yes ( go with another interpretation.

b. Is there a bear in the forest?

i. If yes ( is it a bad bear?

1. If no (not a bad bear) ( ignore it and go with that interpretation.

2. MODERN VIEW: Constitutional Avoidance - Where an otherwise acceptable construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid such problems unless such a construction is plainly contrary to the intent of Congress.

a. Does the interpretation bring up some constitutional question?

i. If yes ( go with another interpretation.

b. Is there a bear in the forest?

i. If yes ( don’t go in the forest (unless Congress has first gone into the forest and has said – Hey, there’s a bear in the forest).

F. Presumption in Favor of Judicial Review

a. Citizens to Preserve Overton Park v. Volpe (1971) p. 784
i. Citizens accused Secretary of Department of Transportation of violating the Department of Transportation Act and Federal Highway Act. State prohibited authorization of federal funds to finance highway construction through public parks if a “feasible and prudent” alternative route existed.
ii. Secretary approved plans to construct a 6-lane highway through Overton park. Didn’t state factual findings upon which he based his decision; also didn’t explain why he believed that no feasible alternative location was available and that all possible steps had been taken to minimize harm to the park.
iii. Holding: Anytime law is applied + agency action (broadly construed) = Judicial Review.

1. The APA calls for judicial review of administrative actions, but such review cannot be implemented without a sufficient record (reviewable law). When such a record is absent, the courts must choose between ordering its compilation or undertaking their own de novo review.
a. De novo review not used in administrative law.

b. Potential bad incentive: “If you give reasons, we’ll review you; if you don’t, we’ll leave you alone.”

2. NO LAW TO APPLY TEST = No review if the statute is draw so that a court would have no meaningful standard against which to judge the agency’s exercise of discretion.

3. JM:

a. If there is law to apply ( Judicial Review.

b. If there is NO law to apply ( Agency decision is unconstitutional under nondelegation doctrine.

G. Limits on Judicial Review

a. APA § 701: The action of each government authority “is subject to judicial review except where there is a statutory prohibition on review or where the agency action is committed to agency discretion by law.”

b. STATUTORY PROHIBITION

i. Johnson v. Robinson (1974) p. 878
1. Statute: Conscientious objectors who completed performance of required alternative service did not qualify as a “veteran who served in the Armed Forces” and was thus not an “eligible veteran” entitled to veteran’s benefits. 
a. Statute precludes review of decisions under any law administered by the VA providing benefits: “the decisions of the Administrator on any question of law or fact under any law administered by the Veterans Administration providing benefits for veterans shall be final and conclusive and no court shall have power or jurisdiction to review any such decision.” 
b. Johnson, a conscientious objector, was denied assistance; argued that statute was unconstitutional.
2. Holding: Judicial review is available. Statute does not explicitly preclude judicial review of constitutional challenges; Robinson was challenging the statutes themselves, not the administrative decision. 

a. Suggests any preclusion of constitutional challenges would be constitutionally suspect.

c. AGENCY ACTION IS COMMITTED TO AGENCY DISCRETION BY LAW – directly concerned with functional reasons for limiting/denying review.
i. Webster v. Doe (1988) p. 895

1. National Security Act allows the CIA Director to terminate the employment of any officer whenever the Director deems it “necessary and advisable in the interests of the United States.” Doe was discharged for being gay.

2. Holding: Director’s decisions are not judicially reviewable; there is essentially no law or standard for courts to apply. BUT this does not apply to constitutional claims.
a. Statute’s standard defers to the Director and appears to foreclose the application of any meaningful judicial review; thus, the language and structure of tehs taute indicate that Congress meant to commit individual employee discharges to the direction’s discretion.

ii. Heckler v. Chaney (1985) p. 922
1. Food, Drug, and Cosmetic Act mandated that the FDA take steps to prevent unauthorized/dangerous uses of approved drugs. Death row inmates contended that the use of approved drugs for lethal injection was an unauthorized and dangerous use of the drugs; petitioned FDA to take steps to prevent such use.

a. FDA declined to take action.

2. Holding: General presumption of unreviewability for nonenforcement actions.
a. Practical difficulties: agencies don’t have sufficient resources to pursue all possible violations; must make judgments about resource allocation with respect to specifics of the issue at hand. BALANCING TEST.
VI. Regulatory Statutes and Individual Rights of Action – Standing
        [Who is entitled to Judicial Review?]

A. Constitution Article III, §2: Limits federal judicial power to “cases” and “controversies.”

a. Cause of action:

i. Act (or omission)

ii. Damage

iii. Caused by

iv. Legal fault

B. EARLY CASE LAW: STANDING PRIOR TO THE APA

a. Prior to the APA, standing doctrine followed two main doctrinal axes. A party had standing if it could show that it–

i. Had suffered a Legal Wrong (Sprunt Test), or

1. AKA “Legally Protected Interest” Test

2. Alexander Sprunt  v. United States (1930) p. 944

a. Sprunt had been receiving preferential rates from the railroad because of the proximity of its plant to the shipyard.  The ICC equalized the rates so that they would not be unduly preferential. 

b. Sprunt sued under a statute creating jurisdiction in federal courts.

c. Holding: No standing because Sprunt had no legal right to the unequal rates. The preexisting legal right belonged to the railroad.

i. Regardless of the Court’s judgment, the railroads could have voluntarily equalized the rates; setting aside the ICC’s order would not restore the old rate. It would leave the new rate in place and return deference to the carriers.

3. Non-statutory review. Person seeking judicial review had to show that he had a legally protected interest – one recognized by the Constitution, by statute, or common law – that was adversely affected by the agency’s decision.

a. Personal or economic interest not sufficient.

4. Criticisms

a. Tended to confuse standing issues with merit issues.

i. Court had to consider the merits of the plaintiff’s claims of administrative illegality to determine whether he had a sufficient legal interest to confer standing.

b. Too rigid; depended upon ancient common law concepts instead of policy considerations.

ii. Was “aggrieved or adversely affected” within the meaning of a statute the agency was trying to implement. Plaintiff enforcing Public Right. (Sanders Test)

1. Special statutory review.

2. FCC v. Sanders Bros. (1940) p. 998

a. Congress explicitly authorized suit by “any person aggrieved” by agency action.  

b. Court held “persons aggrieved” was broad enough to include competitors of a successful FCC license applicant even though the substantive provisions of the Act were intended to protect the public interest, not the economic interest of competitors.

i. Test of an “aggrieved person” was NOT limited to the assertion of a person legal wrong.
c. Policy: Congress may have thought that one likely to be financially injured by the issuance of a license would be the only person having a sufficient interest to bring the Commission’s legal errors in granting the license to the attention of the courts. 

	Elements
	Strut
	Sanders

	1. Act (or omission)
	Directed at π
	Indirect effect on π

	2. Damage
	Protected under statute
	Cognizable injury

	3. Caused by
	Proximate Cause (RR charged rates, not ICC)
	But-for Cause

	4. Legal fault
	Statute needs to list duty; looks like CL c/a
	Public Interest


b. MODERN STANDING LAW: POST APA

i. APA § 702: Person “adversely affected or aggrieved by agency action within the meaning of a relevant statute” can obtain judicial review.

1. Originally, many thought APA codified the pre-APA standing doctrine from early case law. Supreme Court held otherwise in ADAPSO.

ii. Standing Inquiry Involves Three Variables
1. Injury

2. Traceable to agency’s action
3. Redressability

iii. Association of Data Processing Serv. Orgs (ADAPSO) v. Camp (1970) p. 1001

1. Data processing corporations sought to challenge ruling by Comptroller of Currency that national banks could compete with them by providing the same type of services. District Court dismissed for lack of standing.
2. Two Pronged Test
a. (1) Does the litigation involve a “case or controversy” under Article III?

CONSTITUTIONAL STANDING.

i. In other words ( Is the plaintiff alleging that the agency’s action has caused him INJURY IN FACT (economic or otherwise)?
ii. ADAPSO: Comptroller’s ruling would cause firms economic harm.

b. (2) Is the plaintiff’s interest “arguably within the ZONE OF INTERESTS to be protected or regulated by the statute or constitutional guarantee in question?”

STATUTORY STANDING.

i. Π must make some not implausible argument that he is within the zone of the statute.

ii. ADAPSO: Federal banking legislation suggested, at least arguably, that Congress desired to protect companies from having to compete with banks for nonbanking business.

iv. Constitutional Standing: Injury in Fact
1. Sierra Club v. Morton (1972) p. 1015
a. US Forest Service put Mineral King Valley, game refuge within national forest, up for bid for recreational development. Sierra Club sued for injunction.

b. Holding: Injury in fact requires a concrete, particularized harm. The party seeking relief must suffer some actual injury itself. Standing will be refused to litigants who only allege an “abstract injury.”
i. Court concedes that threats to aesthetic, recreational, and environmental interests could constitute sufficient injury in fact, but Sierra Club’s pleadings were inadequate.

1. Needed to plead that Club itself or its members use the Valley for such a purpose.

2. Federal Election Commission v. Akins (1998) p. 1025

a. Voters sued FEC for failing to require AIPAC, a pro-Israel lobbying organization, to file reports about its membership and finances pursuant to the Federal Election Campaign Act; FECA only applied if AIPAC was considered a “political committee.”

b. Holding: Informational injury is concrete, not abstract.
i. Doesn’t matter that harm was generalized in the sense that it was widespread. 

ii. NOTE: Even though an agency’s decision not to enforce is generally committed to agency discretion (Heckler v. Chaney), this decision is reviewable because of express statutory provision: “Any person who believes a violation” of the Act has occurred has the right to sue.

iii. NOTE: Taxpayers generally have no standing to object to specific government spending because the impact of that spending on their tax liability is minute and indeterminable.

3. Lujan v. Defenders of Wildlife (1992) p. 1057

a. Defenders of Wildlife challenged the Secretary of the Interior’s rule limiting the Endangered Species Act to actions within the US. Act contained a citizen-suit provision, allowing any citizen to challenge the Secretary’s decision in federal court.

i. Two members declared that they had personally traveled to foreign sites in order to study certain endangered species funded by the Agency; didn’t mention that they had any definite plans to return.

b. Holding: Standing requires an actual or imminent injury in fact, fairly traceable to agency action and redressable by the court.
i. Injury in Fact. SPECIFIC FACTS are needed to establish injury in fact.

1. Ecosystem nexus argument doesn’t work: any person using an ecosystem adversely affected by an activity does not have an injury in fact, unless the person uses the area directly affected by the activity.

2. Citizen-Suit Provision. Congress cannot create an injury in fact. Individual rights do not mean public rights that have been legislatively pronounced to belong to members of the public.

a. Separation of Powers concern – permitting Congress to write a citizen-suit provision would permit it transfer the President’s “take care to enforce the laws” power to the courts.

4. Friends of the Earth v. Laidlaw (2000) p. 1074

a. Laidlaw operated hazardous waste incinerator; granted permit, authorizing it to discharge treated water into river. Laidlaw repeatedly overstepped discharge limits. Plaintiffs filed suit under Clean Air Act, alleging noncompliance with permit; wanted injunctive and/or civil penalties.

b. INJURY IN FACT.

i. Complaint asserted that Laidlaw’s discharges directly affects affiant’s recreational, aesthetic, and economic interests (from using the river). Unable to fish, wade, picnic, etc. in/along the river because it looked and smelled polluted.

1. Dissent: But this river is, in fact, swimmable and fishable now.

2. Majority: Doesn’t matter: we’re not concerned with injury to the RIVER, we’re concerned with injury to the plaintiff (who believed that the river was polluted and was effectively ousted from using it).

ii. Distinguish from Lujan’s citizen-suit provision: there, complaint contained merely general averments of harm.

c. TRACEABILITY.

i. Plaintiff’s inability to use river directly traceable to Δ’s activities.

d. REDRESSABILITY/CIVIL PENALTIES. [Harder to prove here]

i. Dissent: Civil penalties paid to government, not the plaintiffs.

ii. Majority: Penalties benefit plaintiffs by providing deterrent effects.

v. Statutory Standing: Zone of Interest – Prudential, nonconstitutional limitation on standing; Congress can modify or dispense with it.
1. National Credit Union Administration v. First National Bank (1998) p. 1007
a. Federal Credit Union Act: federal credit union membership is limited to groups having a “common bond of occupation or association.” National Credit Union Administration (NCUA) interpreted Act to permit unions to be composed of unrelated employer groups so long as each employer group had its own common bond.
b. Banks challenged the NCUA’s interpretation on the ground that the Act requires the same common bond of occupation.
c. Two Part Test for Determining if Party is Within ZONE OF INTEREST

i. What are the interests protected by the statute?
1. Here, one of the interests arguably protected is limiting the markets that federal credit unions can serve.
ii. Are the plaintiff’s interests, as affected by the agency action, among these statutory interests?
1. Plaintiff does not have to be the specific target of Congress’ protection. As a competitor, First National has such an interest.
2. Air Courier Conf. v. American Postal Workers Union (1991) p. 1007
a. Gave teeth to broad “zone of interests” standard.
b. Postal Service issued regulation partially waiving its statutory monopoly on mail services so private carries could engage in overnight delivery of letters to foreign postal systems. Two postal workers unions sued agency, concerned that this decision would adversely affect employment opportunities.
c. Holding: Unions NOT within the relevant zone of interests. Statute establishing the postal monopoly “exists to ensure that postal services will be provided to the citizenry at large” not to secure employment for postal workers.
VI.  Causes of Action on Federal Regulatory Statutes

A. Explicit Statutory Remedies

a. Only 3 explicit exceptions to the monopoly that American statutes normally give public officers over the enforcement of public law:
i. A crime victim can hire a counsel to “assist” a public prosecutor.

ii. Qui Tam (informers suit). Private prosecution authorized (e.g. Whistleblower cases under False Claims Act).

iii. Private civil actions for damages (citizen-suit provisions).

B. Implied Rights of Action

a. Bivens v. Six Unknown Named Agents – Violations of the 4th Amendment by federal law enforcement officers may give rise to a private action for damages. Constitution doesn’t specifically authorize such a remedy, but the Court implied one. A citizen’s private right of action against a federal agent should be broader than against other citizens (federal agent possesses far greater capacity to do damage).
b. J.I. Case v. Borak (1964) p. 1187

i. Shareholder derivative action against corporation; claimed merger was brought about by misleading proxy statements in violation of §14(a) of ’34 Securities Exchange Act. ISSUE = Does §14(a) give rise to a private right of action?
ii. Holding: An implied private right of action exists when implying such a right would further the legislative purposes of the particular Act.
1. Here, one of chief purposes of Act was to protect investors.

2. Borak Approach: treats courts as having implicit delegation of authority to develop remedies (as legislature seldom spells out exactly what remedies are available).

a. State Law Effect. Most federal regulatory statutes overlap with state common law. Since courts can implicitly develop remedies, litigants now have a choice of forum.

c. Implication Analysis and Federal Common Law

i. Federal implication analysis is rooted in statutory language and legislative intent. Claims must be brought under a federal statute or the Constitution; otherwise, the federal court does not have jurisdiction.

1. When court recognizes a cause of action, it asks: What remedy did Congress intend?

ii. Cort v. Ash (1975) p. 1193

1. 18 U.S.C. § 610 made it a criminal offense for a corporation to contribute to presidential elections. Shareholders brought action against directors for violation of this rule. 

a. Claim: Directors are using our money to engage in political activities; we didn’t invest in the corporation for political reasons; we invested to make money.
2. FOUR PART TEST for Finding Implied Federal Private Right of Action

a. Who/what was the statute designed to protect? Was plaintiff one of the class for whose benefit the statute was enacted?
i. §610 intended to prevent undue corporate influence over elections; statute designed to protect the election process, not shareholders.
b. Did Congress intend to give a federal right?
i. Congress expected state law to protect shareholders; provided administrative remedy through FEC.
c. Will the requested remedy aid the congressional goal? Is private right of action consistent with the underlying purpose of statute?
i. Corporate funds have already been used; any political influence has already been influenced. Awarding damages won’t change anything.
ii. Purpose = to protect elections.
d. Federalism concerns: Is the area one traditionally left to state law?
i. Corporations created by state law; state should exercise primary control over them.
iii. Cannon v. University of Chicago (1979) p. 1198
1. Cannon brought suit under Title IX of the Education Amendments of 1972 against University of Chicago.
2. Holding: Where a statute is silent as to whether a private right of action exists, a court must look to Cort’s four factors.
a. Four-part test is very malleable; each factor could go either way in this case.
i. Who was statute designed to protect?

1. Statute enacted for Cannon’s class of persons (women).
ii. Congressional intent/legislative history.

1. Patterned after Title VI of Civil Rights Act (where there is a private right of action).
2. Title VI private right of action for state actors; this is a private university.

iii. Will requested remedy aid the congressional purpose?

1. Purpose of act: protect individuals who might be discriminated against.

2. Multiple purposes: one is to prevent the federal government from supporting discriminatory action (not stamping out private discrimination).

iv. Federalism.

1. Nondiscrimination is primarily federal.

2. Many state statutes go beyond federal law.
iv. Alexander v. Sandoval (2001) p. 1209

1. Section 601 of Title VI of Civil Rights Act: no person shall be subject to discrimination under any program or activity covered by Title VI.

a. Prevents intentional discrimination.

2. Section 602: authorizes federal agencies to effectuate the provisions of § 601 by issuing rules and regulations. 

a. DOJ exercised this authority by promulgating a regulation forbidding funding recipients (of which the Alabama Department of Public Safety was one) to utilize methods of administration that gave rise to some incidental discriminatory effect (direct discrimination not needed). 

b. Alabama DPS gave drivers license tests only in English (official language of state).

c. Plaintiff argued that the policy violated DOJ regulation because it had the effect of subjecting non-English speakers to discrimination based on their national origin.

3. Holding: Applies Cort-Cannon analysis to § 602, which merely authorizes agencies to issue rules and regulations (doesn’t contain any rights-creating language). Court rejects argument that the regulation itself contained rights-creating language. 

a. Regulatory language can invoke a private right of action if Congress created such a right in the statutory text. However, where Congress has not created a right in the statute itself, a regulation derived from that statute cannot create one.
C. Federal Regulation and the Preemption of Federal and State Rights of Action (Substitution of Public Rights for Private Rights)
a. Agency Primary Jurisdiction

i. In the absence of a clear legislative directive that public regulation is meant to abrogate private rights, courts have been reluctant to hold that judicial remedies have been abolished.

1. STRONG PRESUMPTION AGAINST PREEMPTION OF STATE COMMON LAW.

ii. Nader v. Allegheny Airlines (1976) p. 1268

1. Nader sued airline after he was bumped from an overbooked flight. Claim = overbooking constituted fraudulent misrepresentation. Appellate court held that since the Federal Aviation Act gave the Civil Aeronautics Board (CAB) the power to force an airline to cease deceptive practices, a determination by the CAB that a practice was not deceptive would preclude a common law tort action.

2. Holding: No statutory preemption of common law if there is no “irreconcilable conflict between the statutory scheme and the persistence of common law remedies.”
a. Conflict would exist only if there was a CAB requirement that the airline engage in overbooking.

b. Cause of action under FAA not available to consumers; only to CAB. Deciding this case on the merits of a misrepresentation claim does not infringe upon a CAB determination on whether overbooking is an unfair/deceptive practice under its statute.
b. Congressional Supersession of State Common Law Rights

i. Alexis Geier v. American Honda Motor Co. (2000) p. 1284

1. Department of Transportation promulgated a safety standard (FMVSS 208), requiring auto manufacturers to equip some – but not all – of their 1987 vehicles with passive restrains. 

a. Preemption Provision: Whenever a federal car safety standard is in effect, no state shall have any authority to establish/continue in effect any safety standard applicable to the same aspect of performance that the federal standard governs (unless it’s identical to the federal standard).

b. Savings Clause: Compliance with a federal safety standard does not exempt any person from any liability under common law.

2. 
Geier injured when her 1987 Honda collided with a tree; sued under tort law for failure to equip car with driver side airbag. 

3. Issue = Does a common law “no airbag” action conflict with FMVSS 208?

4. Holding: Court will not give broad effect to a savings clause when doing so would upset the careful regulatory scheme established by federal law (views it as boilerplate; found in many other states).
a. State tort law would have impeded purpose of FMVSS 208, which was to promote a fleet of cars with a mix of different passive restraint devises (not to impose air-bag requirements on manufactures).

b. Stevens’ Dissent: We should uphold presumption against preemption of state laws unless it’s clear that Congress intended to do so.

ii. CHEVRON DEFERENCE – If an agency decides that a public law statute preempts state law, does it get Chevron deference?

1. STEP 1 – All federal statutes are somewhat ambiguous with respect to preemption.

2. STEP 2 – Courts will not decide whether the state preempts, but whether the agency acted unreasonably in determining that it was preempted.

c. Federal Preemption

i. Basic Points

1. Most federal statutes fail to address preemption and lack specificity.

2. SCOTUS is hesitant to find preemption.

3. Most cases, therefore, fall into the domain of “obstacle” preemption (yielding highly unpredictable jurisprudence).
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