Admin Outline

Professor Pildes, Spring 2008
(I got an A- in this course)
Law and Interpretation in the Administrative State: An Introduction

I. How should courts go about interpreting administrative statutes as opposed to the role of judges in the common law?
a. Purposive Interpretation
i. Move beyond the plain meaning of the statute to determine what the purpose of Congress enacting the statute was to judge the correct outcome
ii. Rector, Holy Trinity Church v. United States (SCOTUS 1892)
1. Facts: church hires Pastor from England to come preach.  Make contract in advance for him to come over and become pastor.  Government says this contract is illegal; statute that forbids importing people to “perform labor or service of any kind.”
2. Court concludes statute doesn’t prohibit this because of the kind of work he does(”toil of the brain”
3. Different ways court uses to interpret the statute:
a. Textualism/Literalism
i. How to determine plain meaning often isn’t clear; courts often turn to dictionaries.
b. Structure of the State as a whole
i. Can’t just look at the single provision in dispute, have to consider the entire statute
ii. Expressio unius est exclusion alterius principle: to include one is to exclude the others; so if have a specific list in statute of exceptions and “preacher” isn’t in there, assume it isn’t supposed to be an exception.
c. Absurd Results
i. If reading the statute with plain meaning leads to absurd results, should read the statute in another way.
ii. This depends on the notion that there is some sort of acceptable consensus about the background principles/policies/culture that is stable/clear enough to provide a way of recognizing what is an absurd result (easier in this case b/c more homogeneity in American culture at this time)
d. Purpose of the Statute as a Whole/ “Evil to Be Remedied” by the statute
i. Way of justifying departing from plain meaning.
ii. Question as to how you know what the purpose is, should we be comfortable with judges applying purpose to deciding something?
e. Role of Legislative History in Statutory Interpretation
i. Here, Senate Committee says they made mistake, didn’t mean for it to apply to “brain toilers” but ran out of time
ii. Problem with Leg. Hist. is often only see report from one side or a small group(not reflective of the entire legislature
b. Textual Interpretation
i. Look only at the text of the statute 
ii. Brogan v. U.S.
1. 18 USC § 1001 makes it a crime to make false statements to US agents.  D said no when asked if he had committed a crime, though he had.  D argued for adoption of the “exculpatory no” doctrine, which would exclude from § 1001 false statements that consist of a mere denial of wrongdoing.
2. Court rejects exculpatory no doctrine, stating it is not supported by § 1001’s plain language
3. Majority’s Reasoning (Scalia):
a. Because plain meaning includes this crime (“any” false statement), that’s the way the statute has to be read.
b. Not appropriate for cts to read statutes in terms of their judgment about what the evil is congress sought to remedy.  

i. Because we don’t know what tradeoffs and real purposes Congress had in mind when creating statute, have to follow the text they agreed on to express their intent.

c. Stevens’ approach “leaves court at sea,” too free to exercise discretion in deciding how to read statutes

4. Stevens’ Dissent
a. Literal text is broader than what Congress intended
b. Statute shouldn’t be read literally because it produces a harsh result that does not seem within purposes of the statute
iii. Green v. Bock Laundry Machine Company
1. Defense wants to try to impeach credibility of plaintiff in civil suit by bringing up his prior convictions
2. Dispute about how to read Federal Rule of Evidence 609(a), which allows such evidence only if admitting it “outweighs its prejudicial effect to the defendant.”  Dispute over what “defendant” should mean.
3. Court rules that the evidence should be admitted and defendant really only does mean defendant
4. However, court agrees that plain meaning of the statute leads to absurd result because it creates an imbalance in a civil case where the civil defendant would have protection and the civil plaintiff wouldn’t, which would likely lead to some equal protection issues.
5. Two approaches to get to resolving the uncertainty:
a. Stevens’ approach
i. Look to legislative history to see through the record that civil cases weren’t really considered in debates for this, so likely intent did not mean civil.  
ii. When uncertainty, assume Congress didn’t change status quo, which was one could always use prior convictions to impeach credibility except for criminal defendants.
b. Scalia’s approach
i. Look at what would do the “least violence” to the text (here, putting the word “criminal” in front of defendant)
The Legislative Process (Using Civil Rights Act of 1964 as Case Study)

I. Constitutional Structure of the Legislative Process:

a. Creates the system of separated powers for enactment of legislation at natl level—have to agree on legislation unless 2/3 majority in house and senate to overrule Presidential veto.

b. Consequences from bicameral/separation of powers system:

i. Difficulty of changing status quo legislatively—takes almost supermajority to enact legislation

ii. Multiple veto points for stopping legislation, not just house, senate, and pres.

iii. Takes a number of years/election cycles for a broad social/political movement to gain effective control over all three institutions.

c. Art. 1 § 5: each house can determine rule of its proceedings; 

i. e.g. Senate filibuster rule—unless you can get 60 members to support legislation, can block legislation—this is their own rule.

d. Art 1 § 7: all bills for raising revenue originate in House of Rep.

i. only rule for relationship timewise between house and senate. (b/c thought this was a dangerous power, wanted branch closest to people to say yes or no).

e. Art. 2—Powers of Presidency.  

i. § 3: shall give Congress info on the state of the union, shall recommend for their consideration measures he considers necessary and expedient.

ii. Veto power was originally limited to give Pres a check to prevent undermining the Constitution.  It has been expanded considerably to be used when pres doesn’t agree with policy.

II. Initiating Legislation

a. Procedure

i. Drop proposed bill into “Hopper” (it’s a wooden box), it gets a number. (~6% of proposed bills actually get enacted)

b. Sources

i. President (as seen with civil rights act; President Kennedy urged introduction)

ii. Federal agencies that administer various statutes that run into problems when administering statutes (e.g., lots of parts of Patriot Act that DOJ was concerned about)

iii. Interest Groups(congressmen agree to introduce bills if interest group drafts it

iv. Individual members of congress

III. Introduction to House/Senate

a. Role of Committees in Legislative Process (Gatekeeper Role)

i. When bill gets introduced, gets sent to committee that has subject matter jurisdiction over the kind of legislation involved

1. 20 house, 20 senate, 4 joint standing permanent committees

2. Each committee must be subdivided into a least 5 subcommittees (creating more veto points)

ii. Power to decide if bill gets out of committee rests largely with the committee chairman.  If Chairman thinks it merits serious discussion, he will schedule hearings on the bill.

iii. Negative power of committee: unless something gets voted on in favor by majority of committee, it dies. (Especially in House; Senators have more power to bypass)

iv. Positive side: If Committee approves of legislation, it can do a lot to help a bill

1. Hold hearings, decide who to bring in, built support for legislation

2. Lots of deference given to committee recommendations  in entire house/senate

v. House Rules Committee 

1. Sits atop all other committees

2. If piece of legislation gets out of substantive committee, goes to the Rules Committee, which sets the rules on when it will go to the floor, how much debate time it gets, whether or not there can be amendments, etc.

3. No similar committee in Senate 

vi. Committee Chairs

1. Lots of power in deciding what gets heard and what happens

2. 2 methods of appointment

a. By seniority within whatever party is in control

i. Consequence: Less discretion to leaders of house

ii. Downside: People from very secure districts will stay longer, which isn’t necessarily fair

iii. Gives individuals more independent power from the leadership

b. Leadership of the Chamber has power to appoint chairs of committee

i. Much less independence from leadership (military-like structure)

b. Senate Filibuster rule: allow a minority of Senators to block

i. Protective device to allow strong intense minorities to stop something they feel intensely about

IV. Resolving House/Senate Differences

a. Conference Committee between House and Senate irons out the differences in bill language between the two chamber

b. Have to go back to House or Senate to get approval on changes often.

V. After a Law Leaves Congress: Implementation

a. The Administrative Agency Role

i. Agency can implement rules that interpret the statute (see second half of course)

b. The Judicial Role

i. Judiciary often interpret statute (see Statutory Interpretation section)

ii. Why do we sometimes worry about courts interpreting statutes rather than relying on Congress to change

1. Congress can be slow, inefficient, hard to change statute quo, usually not the same congress who enacted the statute

2. Congress being asked to look at one question in isolation from whole package of issues that was at issue in the original statute

iii. Judicial Interpretation of the Civil Rights Act of 1964

1. United Steelworkers of America v. Weber
a. Facts: Steel plant sets up training program for workers to train them for skilled craft positions.  Prior to this program, only hired for these positions if had previous experience doing the work (Blacks were at a disadvantage b/c unions had minimized black participation in craft unions).  50% of spots in this program were set aside for black employees, which meant the weight that seniority gets is somewhat trumped by the affirmative action plan.

b. Question is does Title VII forbid private employers from voluntarily agreeing upon affirmative action plans?

c. Court holds that Title VII’s prohibition against racial discrimination does not condemn all private, voluntary, race-conscious affirmative action plans between the plan’s purpose and effect were permissible and within the spirit of the Civil Rights Act

d. Both dissent and majority opinion ask “what did the statute mean when enacted” and assume what it meant when enacted is what it means currently

e. Majority:

i. Invokes Holy Trinity and draws on some broad statements about the objectives of the bill and problems of black employment—view of overarching purpose of legislation

ii. Rely on default rule (free managerial choice of how to organize private business)

f. Dissent:

i. mistake to think of this legislative as having overarching purpose—there are major aims of legislation, but there are compromises made along the way—one of the policies here is the ban on taking race into account, period.

ii. does give more emphasis to some actors in the legislative process since some were particularly key players in the process.

iii. thinks majority relies too heavily on Holy Trinity’s “spirit” of the statute—too nebulous, too much judicial discretion.

g. Blackmun’s concurrence:

i. Asks a different type of question: what way of reading the statute today makes the most sense given the statute as enacted and everything that has happened since.”

ii. Illustrates the dynamic approach to interpretation—appropriate for courts to treat meaning as affect by results after statute has been enacted, and that meaning of statute changes over time

iii. Argues Title VII put employers in catch 22—if have imbalance in workforce, may get sued, but if anything you do to remedy this problem would also make you liable to suit, so should interpret statute today to permit these kind of plans

2. Johnson v. Transportation Agency, Santa Clara County (1987)

a. Plan in Transportation Agency (public) provided that in making promotions to positions within a traditionally segregated job classification in which women had been underrepresented, the agency could consider sex as one factor.  Agency hires woman who scored slightly less on paper credentials/ oral interview than male candidate, who sues.

b. Court ultimately upholds the plan (in a lot of different opinions)

c. Majority says imbalance alone is sufficient to justify affirmative action training/hiring program; don’t need an arguable violation of Title VII to be able to implement it

d. Justice O’Conner basically take Blackmun’s view from Weber that would limit these programs to situations in which there has been a firm basis for believing a violation of Title VII has taken place.

e. Justice Stevens think Weber is wrong, but it’s precedent so he feels obligated to follow it and if Weber means what it says, then this plan also has to be permissible.

f. Scalia’s dissent argues that Weber was wrong, but even if it wasn’t, its result doesn’t lead to the result here.  Also doesn’t think can read a policy endorsement of Weber from Congress’s failure to act in response 

g. White’s dissent 

i. Never thought this was what Weber meant; if this is what court majority thinks Title VII means, it’s a perversion of Title VII, would vote to overrule Weber now because see what it’s becoming.

ii. Understood Weber to say when you have intentional and systematic discrimination against a group, then an employer can remedy that without having to wait for a lawsuit and if that takes race/gender conscious remedies, it’s appropriate in that context.  If it just means any time there is an imbalance along one of these categories and these can be used to hire/fire/promote, that’s completely different and shouldn’t be permitted under Title VII—should overrule Weber if it opens the door for that.

Theoretical Framework for Understanding Legislative Processes

I. The Problems of Preferences

a. Arrow’s Principle (extremely similar to Condorcet’s Paradox)

i. In a system with multiple preferences, if everyone votes according to their true preference, there is often no clear winner.

1. E.g., assume preferences are:

	Preference
	Left
	Center
	Right

	1
	O
	C
	M

	2
	C
	M
	O

	3
	M
	O
	C


a. In a straight vote, no one wins

ii. If there is a primary of sort, however, can manipulate the outcome depending on who goes against who in the first round so that depending on primary voting, anyone could win (cycling)

iii. This often is how legislatures operating because they can structure to agenda to pit things against each other to try to knock out one to gain a clear advantage.

iv. If only have two options and it looks like the bill is going to pass and you don’t like it, you might add a third option by adding a controversial amendment (as some senator tried to do by adding “sex” as a category of discrimination in the Civil Rights Act).

b. How legislatures can prevent the cycling process from occurring

i. If everyone evaluates policies/issues along the same dimension, then this problem doesn’t arise as often

ii. Strategic voting-if you recognize this possibility and don’t want the final outcome that is likely to be produced, then you vote for your second preference.

iii. Internal rules in legislative bodies can have some effect on the cycling (calling for straight up or down vote, rules requiring that amendments be germane)

c. What does this tell us about democracy:

i. Is our system really democratic?

1. Rules are set by democratic method within rules committee

2. Are the alternatives (runoff, etc.) necessarily more representative of “democracy”?

II. Madison’s Federalist Papers No. 10-Theory of Structure of Constitution

a. Concern about tyranny of the majority; Worry about democracy would degenerate into tyranny because factions would capture government and bend it to the will, so designed constitution to require a wide consensus to act

b. Public choice theory view is that Madison got this wrong, and should actually be more concerned that small intensely interested majorities will actually capture the legislative process more than majorities.

III. Pluralism and The Role of Groups in legislation

a. Optimistic view

i. Lots of groups form around various issues, and in the competition between these groups for public policy, the balance would reflect overall majoritarian preferences

ii. Majoritarian preferences would translate into pressures on the political system, and net effect of these pressures will push policy in one direction or another to the sum that will reflect what most people want.

b. More economic, cynical view

i. Policy isn’t actually motivate by a general judgment about what the overall costs and benefits are, but what matters more is how these cost/benefits are distributed.

ii. Actual distribution of these costs/benefits will dictate how engaged groups are, how much they try to influence policy, etc.

	I Distributed Benefits/ Distributed Costs 

(Majoritarian Politics)

A general benefit-general taxation case that usually involves public goods.  Little group activity on either side of most cases.
	II Distrbuted benefits/ concentrated costs

(Entrepreneurial Politics)

A general benefit-specific taxation case in which the majority imposes its will on the minority up to the capacity of the minority to pay.  Opposition will tend to be well organization.

	III Concentrated benefits/ distributed costs

(Client Politics)

Tends to have strong interest group support and weak, if any, organized opposition because of free-rider problem.  The benefit to an individual of having the policy changed is simply too immaterial
	IV Concentrated benefits/ concentrated costs

(Interest group politics)

Results in a continuous organized conflict over payment of benefits and distribution of costs.


IV. The Article I, § 7 game (bicameralism and presentment)

a. Can be modeled as a sequential game, in which all players want to enact legislation reflecting their own preferences, but the players realize that their preferences may have to be compromised to guarantee the cooperation of other players as required by the constitutional structure

b. Game starts at status quo, which prevails in the absence of legislation.

c. The game:

i. SQ= existing policy

ii. H and S=preferences of the median legislator in the two chambers of the legislature

iii. P=preferences of the President.

iv. h and s=pivotal voter in veto override in the two chambers of the bicameral legislature

v. x=statutory policy resulting from the model.

vi. Case 1: SQ> H,S >P (both Pres and Congress want to change SQ in same direction)

                                       X________________                 

                                                P                   H                        S                SQ

vii. Case 2: H < SQ < S  (No statute)

viii. Case 3L SQ < h

________________x____________________

P      SQ      h       h (SQ)   s   H      S

V. If the court interprets something at a certain point, it can change the status quo in a way that might not have originally been enacted by Congress.

VI. Traditionally, common law was much more important than statutes b/c statutes were seen as results of compromise, where as law was thought to be impartial, reasoning from general principles  This view came under attack by Legal Realism (Holmes)

a. Realism argues that common law is a way of making policy in itself and that courts aren’t working out of a completely logical, internal way.

b. Example of court changing to a more legal process type view:

i. Moragne v. States Marine Lines, Inc.
1. Widow sue for wrongful death under theory of negligence and unseaworthiness when husband killed aboard boat in Florida’s navigable waters

2. Under federal statute, cause of action created for unseaworthiness if boat went down outside of certain areas, but in this case FL law applies, which allows only for negligence

3. SC came to conclusion that she could sue under federal law, even though injured in Florida’s waters—extended High Seas Act to cover this

4. Ct overruled previous cases—say statute effect a policy that applies even beyond what it specifies.

5. Ct here sees itself as a partner to the legislature, don’t believe Congress made a conscious choice to stay here for firm policy reason, so court is not going to limit itself to the literal text of the statute.

Statutory Interpretation

I. Shifts in statutory interpretation:

a. Words/Text(Purpose(Reason( “Mistake”? (Dynamic (Eskridge)(Calabresi

i. English view was just to be literal to the words/text (Some return to this recently)

ii. Reason: Moragne: state has purpose, purpose may reflect some sort of deeper kind of reason.

iii. Mistake: But if accept purpose has deeper reason, might suggest that legislature made a mistake in the way it wrote the statute (expansion of reason because up until this point, hadn’t been interpreting statute in way that direct conflicts)

iv. Calabresi: suggests should give up the pretext that courts have to do best to apply the statute; if times have changed enough, courts should be able to say that the statute is no longer the law (integrate common law and statutory approaches)

II. Theories of Interpretation

a. Words/Text

i. United States v. Locke
1. Facts: statute that regulated mining on federal lands.  To retain mining rights, had to file papers “prior to December 31.”  Consequence of missing that date is the claim is treated as abandoned.  The first year have to file, family calls up Bureau of Land Management, who tells them just file by Dec 31.  They file on Dec. 31 and are told it’s too late.

2. SCOTUS say statute says “prior to” Dec 31, so really means prior to.  Here, wouldn’t be filling in a gap if interpreted statute any other way—the statute had a clear meaning, even if it seemed arbitrary.

3. Stevens and Brennan dissent, saying bad way to read statute, that it is a mistake and statute meant to say “file by end of the year” so should be read that way.

b. Mistake

i. Amalgamated Transit Union Local 1309 v. Laidlaw Transit Servs.
1. Facts: district court enter order denying remand back to state court.  Statute allows 7 days to appeal decision.  Statute says have to file “not less than 7 days after entry of the order.”  Plain meaning says not allowed to file until after 7 days after decision, until whenever.  So clearly the plain meaning is ridiculous and it’s a mistake.  

2. En banc hearing of 9th Circuit held this was a scrivener’s error and interpreted the statute to require an appeal to be filed not more than 7 days after an entry of the order.

3. Dissent say should read statute the way it’s written even if it’s ridiculous; concern that if let court take steps away from text, almost inevitably licensing progression to other ways of interpreting more than they’re comfortable with.  Also concern for reading statutes differently when actors have to be able to conform their conduct to them.

c. Eskridge’s Dynamic Approach to Interpretation

i. changed circumstances mean sometimes have to reinterpret statute, depart from words in text/original purpose of the law. (Claims courts already do this to some extent)

1. Three different changes he thinks have to be reacted to:

a. Changes in other legal rules (e.g., women jurors)

b. Changes in social context in which the law exists 

c. Changes in metapolicies.

ii. Examples

1. Female Jurors: Commonwealth v. Maxwell (p. 741); People ex rel. Fyfe v. Barnett (p.741)

a. statutes in various states that regulate who can be on a jury, passed before women got right to vote.  Statutes say jurors should be chosen from “qualified electors,” so only intended men when statute was written.  So after women get right to vote, does the statute now require that women be treated as eligible jurors?  (Changed Context)

i. Maxwell held it meant women were qualified; Barnett reached the opposite result.

2. Li v. Yellow Can of California
a. California codified common law into code.  

b. has contributory negligence doctrine in code (1872); Legislature hasn’t revisited this.  Question is whether should move to comparative negligence, or should they be restrained from doing this since statutory provision has contributory negligence?

c. Calibresi would say no because would say if makes sense in the context to move to comparative negligence, should feel as free to do so under statutory law as they would under common law.

d. California court does adopt comparative negligence.

3. In the Matter of Jacob (changed social context)

a. adoption case where lesbian partner of woman wants to adopt her son; old rule won’t let her adopt and the mother retain rights.

b. Court rules since the plain language can’t be reconciled with legislative intent to authorize open adoption, the courts should adopt the construction which avoids injustice, hardship, constitutional doubts, and other objectionable results.  In this case, interpret to allow adoption.

d. Calabresi Approach

i. Pushes Eskridge’s theory as far as can go; recognize some meta-policies have changed far enough that the statute as a whole just doesn’t make sense anymore and should be treated as defunct.

ii. Gets to this approach (that statutes ought to be treated as common law) by starting off recognizing the common law was unresponsive to changing circumstances in various ways, wasn’t sufficient tool for regulating life in certain circumstances—statutes were to correct this, were originally broad and open.  As time goes on, legislatures start enacted more and more narrow, technical statutes.  Problem is now that we have all these statutes, but legislatures are very busy and can’t constantly update these statutes as situations change.  

iii. Suggests far-fetched “interpretations” of statutes are really just changing it; should be able to abandon like common law doctrines. 

iv. His suggestion for determining when statute is out of date: the underlying purpose of the statute ceases because of changes in situation.

e. Legal Process (Hart & Sacks; 1950s)

i. Give priority to the purpose of the statute.

1. Seem to advocate a more active approach: Judges should decide what meaning “ought” to be given to the statute

ii. Courts were constrained in giving meaning to statute in a variety of ways:

1. Underlying vision of law as a whole that is rational ordering of affairs, so have to read statute to make law as a system a rational ordering of affairs

2. Not violating policies of clear statements

a. Clear Statement Rule: Legislation shouldn’t be read as massively destabilizing status quo unless there is a clear statement that that’s what the legislation was intended to do

3. Shouldn’t give words a meaning they won’t bear.

a. Can’t attribute purpose/meaning to statute in a way that words of statute can’t possibly bear

iii. Courts should assume legislature made up of reasonable persons pursuing reasonable persons reasonably

f. Concerns about Legal Process Theory

i. Concern that their view of the legislative process is not realistic

ii. Argue for more formalism/ appeal of plain meaning rule

1. Arguably more consistent with the structure of the US Constitution investing power in legislature

2. Applying statutory plain meaning is more within the “judicial competence” than making policy or deciding what legislature “really meant”

3. Ordinary meaning of statutory language is the common understanding of what the rule of law is

4. Cases beginning reaction against legal Process:

a. TVA v. Hill
i. Facts: case about snail darters (tiny little fish) whose habitat was threatened by construction of dam, which had been started before the fish was discovered in the area.  Endangered Species Act states that federal programs have to make sure their actions “do not jeopardize the continued existence of such endangered species and threatened species or result in the destruction or modification of habitat of such species which is determined by the Secretary to be critical.”

ii. Court rules construction on the dam must be stopped

1. Paid a lot of attention to intention of Congress in creating the bill (mixture of textual and purpose approach)

iii. “Soft” plain meaning approach—put a lot of emphasis on the text, but also look at legislative history and priority of congress on endangered species.

iv. Powell’s dissent:  this is an absurd result given the large investment in the dam; cites Holy Trinity to say ought to narrow language so as to avoid absurd results.

b. Griffin v. Oceanic Contractors, Inc.
i. guy was owed $412 in back wages, didn’t get around to suing for a while, statute said had to be paid sum equal to two day’s pay every day late, so guy ended up getting $302,000

ii. Rehnquist: even though it’s an absurd result, occasionally laws produce an absurd result, but you have to live with them, and the meaning of this statute is straightforward.

iii. Stevens dissent: (again citing Holy Trinity): completely insane to read statute that nothing else can be taken in account except wages withheld.  This guy got another job a month later, and the purpose of the statute was satisfied once he got a new job, so only should be compensated up to that time.

g. New Textualism (e.g., Scalia, Easterbrook)

i. Stresses ordinary meaning or reasonable meaning of statutory text; legislative history should never trump such ordinary meaning (differ from old plain meaning rule, where legislative history could be used if the statutory text was ambiguous)

ii. Easterbrook’s idea that statutes should be treated like a contract.  

1. Suggest two ways to interpret statute:

a. Look at evils statute was meant to remedy and interpret that way

b. Contract analysis 

i. Should understand statutes this way—should be seen as intensely bargained-over, negotiated deals by legislatures.  Terms of that deal are reduced to the document.  Omissions are signs that no bargain was struck—may  have been because political deal was made, shouldn’t add in things to what legislature wrote.

2. Political justification for why courts ought to do this: If you recognize that legislation often includes special interests, then may not want to be as generous when reading statutes purposely and expansively.

iii. United States v. Marshall
1. statute: mandatory imprisonment for selling more than one gram of a “mixture or substance containing a detectable amount” of LSD—does this wording—“substance or mixture”—include weight of carrier (blotter paper in this case)

2. Easterbrook (court opinion): Weight included in “substance or mixture”

a. why accept this one: judges reluctant to end up in a position that has them basically saying part of a statute has no meaning (don’t generally want congress to hate you).

b. “mixture” turns on whether LSD “floats” on the paper or actually mixes with the paper; decides LSD solidifies in paper, so must be a mixture

3. Posner’s Dissent:

a. takes “substance or mixture” to mean nothing when it comes to LSD(sentence should be based on pure LSD alone, mixture or substance basically drops out of the statute.

b. pragmatic approach to judging and interpretation—says to read statute as it seems to be written would be loony, to not punish on amount of potent drug they have.

c. judges should bring some independent moral/practical judgment to the way they read statutes

III. Canons of Interpretation

a. Interpretive Canons (grammar, linguistic)

i. Skeptical of these canons because can often have good arguments both for and against the application of these canons for different statutes

ii. May be helpful, but probably shouldn’t be decisive

iii. State courts tend to invoke these more than fed because of less legislative history in state courts.

iv. A few examples of these canons (complete list in Appendix B)

1. Expressio unius: expression of one thing suggests the exclusion of others

2. Noscitur a sociis: interpret a general term to be similar to the more specific terms in a series

3. Ejusdem generis: interpret a general term to reflect the class of objects reflected in the more specific terms accompanying it

4. “May” is usually precatory and connotes decisionmaking discretion, while “shall” is usually mandatory and suggests less discretion. (Most courts generally follow this one)

5. Congress is presumed to follow accepted punctuation and grammar standards.

6. Assume that legislature uses words in their ordinary sense, unless the specifically define it (court results to a lot of dictionaries to figure out the ordinary sense)

7. Whole Act Rule: sections of act have to be considered in the context of the whole

a. Rule against interpreting a provision in derogation of other provisions

b. Presumption of consistent usage

v. Cases

1. Babbitt v. Sweet Home Chapter of Communities for a Greater Oregon
a. Facts: forestry industry destroying spotted owl habitat.  Statute that prohibits “takings” on endangered species, which is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to engage in any such conduct”.  Secretary promulgated regulation that defines “harm” in the prohibition on takings to include “significant habitat modification or degradation where it actually kills or injures wildlife.”  Act allows Secretary of the Interior to create regulations to enforce act.  Are these regulations consistent with the act?

b. Court upholds Secretary’s power to do this.  3 reasons the text of the acts concludes Secretary’s interpretation is reasonable:

i. Ordinary meaning of “harm” supports it

ii. Broad purpose of ESA supports Secretary’s decision to extend protection against activities that cause the precise harms Congress enacted the statute to avoid.

iii. The fact that Congress authorized the Secretary to issue permits for takings that the statute would otherwise prohibit suggests Congress understood the section to prohibit indirect as well as direct takings.

c. Scalia’s dissent invokes a lot of canons to show why “take” in statute is limited

i. Whole Act canon: According to Scalia, a more limited reading of take is appropriate

1. take appears other places in this statute, in all other places the only logical meaning is intentional, active act of harming, not indirect, so should apply this meaning to “take” when it is ambiguous in the statute.  

ii. Also thinks section in act says one thing federal agency can’t do is take place in destruction of habitat—expressly included when came to federal agencies a ban on habitat modification, but didn’t expressly put ban on private individuals, so feels shouldn’t apply that to “take.”  (expression unius idea)

iii. Statute gives definition of “take” that does not include habitat modification (noscitur a sociis).  Share attribute that seems to be direct harm.

b. Substantive Canons (constitutional, policy considerations)

i. Two different ways of understanding them:

1. Ways of getting at legislative intent

2. Ways of establishing markers that signal important kinds of policies or concerns that congress cannot trample on without doing so in a very clear and expressed way.-->if congress wants to cross line on sensitive issues, has to explicitly do that

ii. Examples of these canons

1. Canon of Constitutional Avoidance: Statutes should be construed to avoid raising serious constitutional questions if a reasonable alternative interpretation is available.

a. Theory behind this: it is much harder for Congress to do anything to change once a constitutional issue is decided a certain way, as opposed to statutes.  Congress can always clarify with statute if they don’t like court ignoring question

b. Criticisms of it: if misused, can become an aggressive form of judicial resistance to congressional statutes; becomes a way of semi-interpreting constitution without really doing so

2. Federalism concern

a. Super-strong rule against federal invasion of “core state functions”

b. If Congress intends to alter usual constitutional balance between states and federal government, must make its intention to do so “unmistakably clear in the language of the statute”

3. Other “clear-statement” requirements: if federal statutes should be read to apply extraterritorially, if statute might intrude on traditional constitutional powers of presidency.

iii. Sometimes, the statute does have a provision on how to interpret the statute

1. E.g., RICO says the statute should be “liberally construed”

2. Concern that this cuts into power of courts, who are supposed to interpret.

iv. Cases

1. NLRB v. Catholic Bishop of Chicago (Constitutional Avoidance)

a. Facts: Act allows NLRB to set rules for how unions can regulate/deal with management; issue is whether teachers who work in religious schools are of the type covered by the statute (declines jurisdiction only when schools are “completely religious,” not “religiously associated”)

b. Court held that NLRB distinction was not workable; doesn’t make any sense to try to distinguish between religiousity of school.

c. If court allows NLRB control, would touch on First Amendment issues, so reads statute to deny agency any power at all to treat teachers as workers under the statute.

2. United States v. Witkovich
a. Facts: D is a deportable alien. Statute says anyone in this category has to do the following things, include comply with regulations attorney general adopts, which “shall include” provisions that will subject deportable alien to appear before immigration officer occasionally, give information under oath as to his nationality, circumstances, habits, associations, and activities, and such other information, whether or not related to the foregoing, as the Attorney General may deem fit and proper.  Guy refuses to answer the questions, which include things like are you a member of a communist party, have you every attended any movies at a certain theater, etc; argues requiring to answer those types of questions is intrusive on first amendment rights of privacy, association, etc.

b. Court  rules that the AG’s regulations are beyond the scope of what the act allows him to do.  Acknowledge there would be constitutional questions if statute presented this, but does not read statute that way.

3. Gregory v. Ashcroft
a. statute is age discrimination employment act (ADEA)(bans mandatory retirement plans.  State of Missouri has mandatory retirement plan for its judges; establishes mandatory retirement plan in state’s constitution.  Supremacy law—if federal law is valid, prevails over conflicting state law UNLESS what the federal law is trying to do is unconstitutional.  Argument is that judges are employees on a “policy-making level,” which is specifically exempted in the statute.

b. Court decides statute doesn’t apply to state judges, based on federalism concern

i. Had congress intended to take away state power, needed to clearly state so.

4. BFP v. Resolution Trust Corp.
a. statute deals with powers of a trustee to avoid “fraudulent transfer”—worried about someone about to go bankrupt emptying out estate by sales to friends etc so nothing for creditor to get.  Trustees can go back in time to have a court void transactions made too close to going into bankruptcy.  Here, home was sold in foreclosure sale for $433,000, creditor says this was fraudulent transfer because was worth $725,000.  Other side says no, was ordinary foreclosure sale regulated by state laws.

b. Court held that reasonably equivalent value, in the context of a foreclosure sale in compliance with state law, meant whatever price the property fetched, however low.

c. When selling house in foreclosure, have to comply with state law (fed can’t preempt state regulatory power unless statute very clear)

d. Court saying won’t read federal statute to displace state regulation unless the statute does so fairly clearly; this is more dramatic than Gregory, which dealt with regulating the state directly, not the state’s regulatory powers.

IV. Legislative Process, Background and History

a. Look and Broad political purpose, historical context, etc.

i. Leo Sheep Co. v. United States
1. Act at issue Union Pacific Act of 1962—granted in a checkerboard pattern land around railroad right of way—odd lots to Union Pacific, even lots to US Gov’t.  Leo sheep co, successors in fee simple to Union railroad that got railroad in the first place.  There is a reservoir on government land adjacent to Leo Sheep’s land.  Can’t get Leo Sheep to agree to let them build road, so government goes ahead and does so, saying that when Congress granted the land, it implicitly granted easement to use the land.  Is there an easement by necessity?

2. Court rules there is not an implicit reserved easement for the government.

a. Easement not matter of necessity because government has power of eminent domain

b. Section 3 of 1862 Act-says grant doesn’t include land “sold, reserved, or otherwise disposed of by the United States” and mineral lands.  Nothing in statute to pertain specifically to Leo Sheep’s land.  Leo Sheep rely on canon of expression unius—there is a limited number of rights in which the government retained as part of the grant, and this context isn’t in the statute as an exception

c. court recognize special need for certainty and predictability in land titles, and if allow it here, would upset settled expectations.

b. Legislative Committee Reports

i. Arguments for using committee report:

1. Can offer insight into what was considered and left out, reasons why language was decided on

ii. Arguments against

1. Sometimes only have committee reports from one chamber; don’t reflect the entire chamber

iii. Blanchard v. Bergeron
1. Statute: Civil Rights Attorney’s Fee Award Act-“court, in its discretion, may allow a reasonable attorney’s fee.”  Dispute is when court allowed more in fees than would get under contract because court calculated based on hours worked.  Trial court awarded $7500 in fees, even though under contract would have only gotten $4,000.  Circuit court allowed only $4000.  So question is what is “reasonable” fee—must the award be limited to amount provided in a contingent fee agreement?

2. Court rules not limited by contract; a reasonable fee is a reasonable fee regardless of what plaintiff contracts to lawyer for

a. Looks at Senate Committee Report on the legislation, which refers to three district court decisions that correctly applied 12 factors set forth in a case to determine what is reasonable.

iv. In re Sinclair
1. 1986 Bankruptcy Act—dispute if action filed under old law can be converted to action under the new law (which is much more favorable to farmers), or if it has to continue under old law.  Statute says pretty clearly that amendments made by act shall not apply for actions filed before the effective date of this act.  However, conference committee report says it’s up to the judge to exercise discretion as to whether he thinks the circumstances are such that the farmer should be able to convert their bankruptcy petition to the new law.

2. Easterbrook (new textualist) rules that if statute is clear, statute is the law and you shouldn’t turn to legislative history.

c. Statements by Sponsors or Drafters of Legislation

i. Kosak v. United States
1. Deals with Federal Tort Claims Act; Statute explicitly contains exemptions for actions govt won’t be responsible for, including “any claim arising in respect to the detention of any goods or merchandise by any officer of customs.”  Guy sues when artwork damaged in customs, claiming the exemption was only for claims resulting from the detention itself (such as food spoilage), not all acts of damage

2. Very little legislative history for this statute; Marshall’s opinion relies on an unpublished memo from the DOJ by the drafter of the bill, written 15 years before the bill was enacted.

3. Court, relying on the memo, rules the US is immune under the FTCA.

4. Stevens’ Dissent: criticize relying on the report because there is no evidence that Congress ever saw it, it was much older than the act, and the author was not part of the legislative branch.

d. Failure of Legislature to Deal with Statutes

i. How courts deal with failure of legislatures to take action, either by not responding to what administrative agents are doing or the courts’ interpretive decisions

ii. Rapanos v. United States
1. Rapanos wants to fill in some wetland.  Army Corps of Engineers says can’t do that without permit because it’s violating the Clean Water Act, which regulates the “navigable waters of the United States.”  Army Corps adopts regulations in 1970s to define navigable waters to include wetlands.

2. Once agency adopts these regulations, debate in House and Senate; House wants to narrow agency power, Senate doesn’t want to.  Senator proposes amendment to limit scope to meet house view, but senate rejects it.

3. SCOTUS has series of cases to test boundaries of this statute; at first has expansive view, but later narrows scope of statute and power of agency to act.

4. Court (Scalia writing) rejects idea that rejected legislative inaction should have interpretive weight; always extremely problematic to rely on what Congress didn’t do as a basis for easing a statute one way or another for any number of reasons (don’t know why Congress failed to act)

iii. Montana Wilderness Association v. United States Forest Service
1. Part 1

a. Checkerboard railroad land grant case; Private actor wants access across public land.  Railroad claims Alaska National Interest Lands Act of 1980 gave right to go across government land to harvest timber that’s on it.

b. § 1323 (a) in statute-Notwithstanding any other provision of law, the Secretary [of Agriculture] shall provide such access to nonfederally owned land within the boundaries of the National Forest system as the Secretary deems adequate to secure to the owner the reasonable use and enjoyment thereof”; § 1323 (b) is same thing, except secretary of interior instead of agriculture, for public lands.

c. fight is whether “government land” and “national forest system” in statute only relates to land in Alaska or applies nationwide

d. No mention in legislative history that Congress meant the provision to apply nationwide.  Senator that introduced bill said introduced it for the purpose of making it apply nationwide, but said this after the bill was approved, so court ignores it.

e. In House, Representative Udall introduced amendment to make clear that the bill applies only to Alaska, but it was never adopt.

f. Relying on legislative history and lack of any mention of it applying nationwide, court decides the act applies only to Alaska.

2. Part 2

a. Court withdraws previous opinion; had found subsequent legislation that bore on the issue

b. Colorado Land Act, passed one year after the statute in question.  House-Senate Conference Committee Report said specifically decided not to include section specifying that the provision pertained to access to non-federally owned lands within national forest wilderness areas in Colorado because of the similar language in the Alaska Lands Act.

c. Senator Udall changed his mind on this, deciding it applies nationwide

iv. Flood v. Kuhn
1. Does the antitrust act apply to baseball.  Originally said no, then said no again because said no first time, then we get to this case.  By this point, clear all other sports covered.

2. Congress did not react to the court’s decisions

3. Affirm baseball isn’t covered by antitrust laws because of a superstrong presumption against overruling statutory precedents (Procedural view of law); it is up for Congress to change statute if don’t like what court decides it means

4. Dissent: substantive view of law: this makes no sense, and if it makes no sense, should overrule precedent.  Concern that never overruled because hard for a small group of actors  (such as baseball players) to overcome Congressional inertia(influence of lobbying power/ political concerns.

v. Bob Jones University v. United States
1. Issue is who has authority to make the law. §501 (c)(3) of Internal Revenue Code, which is tax exempt charitable organizations, and contributions made to them are tax deductable.  Statute says tax exempt organizations are defined as “corporations, and any community chest, fund, or foundation, organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or education purposes…”

2. In 1970, in light of a District Court case prohibiting tax-exempt status for schools practicing racial discrimination, IRS implements new policy that organization has to fall under common-law definition of charitable trust, which is that the purpose of the trust may not be illegal or contrary to public policy.  BJU has discriminatory admissions policy, then after that changed, still banned interracial dating

3. SCOTUS upholds IRS policy

a. Rely on subsequent legislative inaction—when IRS announced it was changing policy, Congress had lots of hearings on it but didn’t do anything—read as agreeing with IRS’s action.

b. Also look at purpose behind statute and decide should be read against the common-law understanding of charitable trust

Agencies

I. General introduction

a. No constitutional article setting up administrative agencies branches (not democratically checked).  There are a few relevant constitutional provisions, though:

i. Article 1, Section 1-All legislative powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives…

ii. Article 1, Section 8-The Congress shall have Power… To make all laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all others Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

iii. Article 2, Section 1-The executive Power shall be vested in the President of the United States of America…
iv. Article 2, Section 2-President “shall nominate, and by and with the advice and consent of the Senate, shall appoint… all other Officers of the United States, whose appointments are not herein otherwise provided for, and which shall be established by law: but the Congress may by law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.”
v. Article 3, Section 1-The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.

b. Why Congress create agencies

i. Ability of agency to develop specialized expertise in subject area

ii. Recognition that legislative process is slow/unwieldy, if legislature going to regulate major changing areas, need something to adapt quicker.

iii. Congress looking to avoid political responsibility/accountability for making difficult decisions—if a lot of pressure to do something about a problem, Congress can create an agency and give it vague, broad guidelines to do something about the problem without having to actually make tough choices that might anger some set of interests

c. Agencies empowered by/constrained by statutory mandate, but also often interpret statutes

d. Incentives Actors within agencies have:

i. Results-oriented; want tangible results

ii. Administrative Pragmatism
e. Powers Agencies Have

i. Rule Making

1. E.g. Traffic and Motor Vehicle Safety Act(Congress created agency and gave it the power to establish safety standard that were “reasonable, practicable, and appropriate, …meet the need for motor vehicle safety and …were stated in objective terms.”

ii. Engage in Adjudication

II. Major Issues with Agencies that Court faces

a. Delegation Issues

i. Court has backed away from delegation doctrine since the two cases where it found unconstitutional delegation; now has come to accept fairly open-ended, vague delegations of authority from Congress to other actors/agencies.

ii. Court permits delegation if there is an intelligible principle in the statute to be followed or if Congress is really doing the legislating and just giving someone else the power to set something in motion or “fill in the details”

1. Brig Aurora
a. Congress pass statute that delegates power to Pres to decide if Brit. and France are violating neutrality and if so, Pres can make proclamation on that and advise that sanctions set by Congress will go into effect by law

b. Permissible Delegation because more of a contingent fact that President is given power to determine; once he decides, set of legislative processes are set into motion

2. Field v. Clark
a. Setting tariff schedules; Congress makes them, gives President discretion to set them into motion

b. Permissible delegation similar to Brig Aurora; trigger policy Congress has already decided on.

3. United States v. Grimaud
a. Statute delegates authority to Secretary of Agriculture to set guidelines for grazing sheep in national force; violating creates criminal liability.  Can congress delegate power to agency for creating statutes that impose criminal liability?

b. Court: permissible delegation; Congress set out what the goals were to be, but let Secretary fill in the details.  Congress decided whatever he decided would be criminal.

4. J.W. Hampton, Jr. & Co v. United States
a. Tariff Act sets precise duties to be paid on various classes of imports, then authorized President to vary them according to changing circumstances

b. Delegation is acceptable because there is an intelligible principle in the statute for the president to follow

5. Industrial Union Department, AFL-CIO v. American Petroleum Institute (Benzene Case)

a. Secretary of Labor given power in Occupational Safety and Health Act to create OSHA.  

b. § 3(8) defines “occupational safety and health standard”: “The term ‘occupational safety and health standard’ means a standard which requires conditions, or the adoption or use of one or more practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe or healthful employment and places of employment.”

c. §6 (b)(5): The Secretary, in promulgating standards dealing with toxic materials or harmful physical agents under this subsection, shall set the standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure to the hazard dealt with by such standard for the period of his working life.”
d. OSHA takes view on carcinogens (like Benzene) that there is no safe level unless can be shown with clear proof that there is a threshold level below which it’s safe, and will then set at the lowest level feasible.

e. Majority opinion: court reads into the statute the requirement that the risk that OSHA is regulating be a “significant risk;” reading the statutory provisions together means there is a threshold before OSHA can get into the picture.  This way, the delegation is permissible

f. Dissent: thinks there is an improper delegation to the secretary of labor; ought to revive delegation doctrine.  Thinks Congress is basically avoiding tough decision/compromise by passing off the decision to an agency

iii. Impermissible delegation of power if give up too much power to make rules with force of law or national policy with no direction

1. These are the only two cases where SCOTUS has invalidated acts of Congress as being unconstitutional

2. Panama Refining Co. v Ryan
a. statute  limits at state level on how much oil could be produced; statute said if oil produced above the quotas assigned, then the president can ban the shipment of that oil if he chooses to as a way of enforcing the production quotas. 

b. SCOTUS holds this unconstitutional—says not enough standards in the statutes itself, left too much up to the discretion of the president, would basically be making national policy without any rule to guide him.

c. Justice Cardozo’s dissent: thinks this is consistent with what Congress has said in past about delegation: purpose of statute is clear (to stabilize oil prices), and that should be enough guidance for the president

3. A.L.A. Schechter Poultry Corp v. United States (the “sick chicken” case)

a. section authorized trade associations to seek presidential approval of “codes of fair competition”— One rule included that when you went to buy live chickens, you had to buy the entire coup of chickens, couldn’t just buy the ones that looked healthy.  President had okayed this rule and the Schechters violated it and were prosecuted.

b. Supreme Court holds this unconstitutional as a violation of non-delegation doctrine—seems like law is giving trade associations power to makes rules with force of law about how business is conducted; statute gives President standards and if codes don’t violate those, he can pass them.  So unconstitutional delegation of power kind of to the private sector to regulate itself.
b. Separation of Powers Issues

c. Mistretta v. United States
i. Deals with both of these issues; The Sentencing Commission is given the power to adopt guidelines for criminal sentences and review/reverse the guidelines

ii. Instructions from Congress: Charge commission with three goals: “to assure the meeting of the purpose of sentencing as set forth” in the Act; to “provide certainty and fairness in meeting the purposes of sentencing, avoiding unwarranted sentencing disparities among defendants with similar records while maintaining sufficient flexibility to permit individualized sentences” and to “reflect to the extent practicable, advancement in knowledge of human behavior as it relates to the criminal justice process;” Congress further specified 4 purposes of sentencing that Commission was to pursue and prescribed the tool (guidelines system) for the commission to use.

iii. what agency recommends has force of law—sentence has to be within range unless judge can show certain factors

iv. Court: permitted; test that has emerged is does the legislature lay out an intelligible principle to guide the action of the agency (constrain agency ex post)

v. Scalia’s Dissent: Sentencing Commission basically acting as a “Junior Varsity Congress,” doesn’t do anything beyond what Congress does.  Congress has delegated power to do what the constitution requires Congress to do.

III. Constitutional Position Of Agencies
a. Appointments

i. Buckley v. Valeo
1. Federal Election Committee; has rule making and enforcement power.  System of appointment and structure for running agency:  Run by 6 voting members (only agency created headed by even rather than odd number of commissioners); Distributes appointment power: 2 appointed by speaker of the house, two appointed by the president pro tempore of senate, two by the president.  Each actor can’t appoint 2 people from the same party.
2. Court holds this set up is constitutional because it violates the President’s Article II appointments authority.

3. Court holds that “officers” are heads of agency with power to make and enforce rules; exercising significant governmental power and are therefore general “officers of the united states,” subject to advice and confirmation by Senate.

4. Court says if FEC was limited only to investigating and reporting violations of election law, this would be okay.

b. Removal

i. Congress doesn’t say anything about removal for agency heads other than impeachment proceedings (president, VP, and civil officers of US)

ii. Myers v. United States
1. Statute required President to get Senate’s formal agreement to the removal of an executive officer he had appointed with its advice and consent

2. Court held this unconstitutional.  Unclear why.  Two readings:

a. Expansive reading: Unitary Executive Branch view: all officials exercising executive power have to be under the ultimate control of the president and he has to be able to fire them if he so chooses

b. Narrow reading: what was unconstitutional was that Congress was trying to insert itself into the removal process, which is a problem because that is a way congress can have effective influence over how laws are being interpreted/administrated, which it can’t do under separation of powers

iii. Humphrey’s Executor v. United States
1. Congress said commissioners of FTC would serve fixed terms in office and president could only remove “for cause” (so Congress no longer involved in the process)

2. Court upholds this as constitutional; uphold constitutionality of independent agency

3. Independent Agency Form: independent of the president in the sense that the statute that creates the agency and specifies the officers to run it does not permit the president to remove officers except for good cause.  Theory is that vision from congress is that if Pres has too much control, agency may be bent too much to presidential will/political concerns

a. Counterargument: President is democratically elected, want him to have control over agencies so they’re politically accountable and he can get his agenda that he was elected on passed, which is much harder if there are independent agencies.

iv. Bowsher v. Synar
1. Congress enacted Balanced Budget and Emergency Deficit Control Act, which provided a schedule for permitted maximum deficit amounts for the federal budget.  Each Year, White House OMB and CBO were to independently estimate the federal budget deficit for the coming year and report their findings to the Comptroller General (head of GAO)

2. Comptroller review reports and make his own report to the President.  President then to issue an order of sequestration requiring these reductions; if Congress doesn’t legislate alternative, order took effect.  Comptroller can only be removed by impeachment or by joint resolution of Congress for cause.

3. Congress holds this unconstitutional; CG is an executive officer; Congress has too much influence in removal process

c. Encroachment Concerns

i. Morrison v. Olson
1. Statute for special prosecutor: If AG becomes aware of sufficient grounds for an investigation as to any person that may have violated federal criminal law, he can order an investigation.  If AG decides sufficient info that person may have committed a crime, he notifies the Special Division, a special court of judges appointed by the Chief Justice.  Special Division appoints independent counsel, who has basically all the powers of the Justice Department.  Office is subject to termination by Special Division if court concludes that the functions the person was appointed to have been fulfilled.  AG can fire SC individually for cause.

2. Three constitutional challenges to this statute

a. Appointment Process

i. Two separate classes of federal officials: inferior and principal, subject to different appointment processes. 

ii.  If SC is principal, this is unconstitutional.

iii. Court’s suggestions for determining inferior v. principal:

1. Define by tasks being performed

2. Is the person really a subordinate to some other actor in the administrative system (principle officers being completely independent except for the president)

iv. Court focuses on task being performed—limited set of tasks, no broad jurisdiction, serve for defined time—and decide inferior officer, so this is permissible

v. Scalia’s dissent: put emphasis on whether or not subordinate; say supposed to be above other officers, so should be principle

b. Removal Process

i. Does the combo of Myers and Humphrey’s Executor mean Congress is  prohibited from cutting Pres’s removal power, or can Congress make independent anyone in the government?

ii. Three possible models for presidential control

1. Does the president have to have unified control over all of the officials who are carrying out administrative functions of government?  Or 

2. Does the president have to have unified control over only officials who are exercising core executive branch functions (e.g., executing the law) or 

3. does the president not have to have the power to remove many officials in the government at all (if Congress chooses to make a lot of officials in the government)
iii. Court concludes that it doesn’t really matter what the official doing so long as congress itself isn’t participating in the removal power, then it can make officials independent of presidential control with a for cause removal statute.
iv. Scalia’s dissent:

1. Thinks Humphrey’s Executor was wrong and Congress shouldn’t be able to have for cause removal statutes for positions that are exercising purely core executive branch functions; this statute potentially unleashes a prosecutor who is not constrained/accountable to anyone whose sole mission is to target this one person(will become very political.

c. If this is a violation of separation of powers apart from appointment/removal

IV. Congressional Control over Agencies

a. Methods of Congressional Control

i. Request information from agencies about what they’re doing

ii. Fund agencies—can threaten to withhold or give additional money

iii. Can refuse to appoint people president nominates unless agency changes conduct

iv. Can hold hearings

v. Legislative veto

1. Was used on the theory that you give an agency broad authority in advance, but want to retain right to oversee what agency doing and veto if don’t like it

2. Was held unconstitutional in Chadha, but still stick them in legislation

3. INS v. Chadha
a. Chadha was alien who had been permitted to stay by attorney general even though his visa had expired (have to show there will be extreme hardship if deported for attorney general to decide not to deport you).  Statute was set up to give either power of congress power to override attorney general’s decision, which the house did in this case 

b. Court ruled this was unconstitutional because it was legislating without going through the legislative process set out in the Constitution, which requires passing both houses and being presented to the president.

i. Legislative action here because has purpose of altering legal rights.

c. Powell’s concurrence: unconstitutional because like congress adjudicating on a case-by-case basis, which would be usurping powers.

d. White’s dissent: Legislative veto may allow Congress to reclaim some democratic accountability that is lost when Congress broadly delegates authority to agencies

i. Counterarguments to this are that a different Congress could amend a policy through a legislative veto without really going through the full law making process and when congress initially enacts laws, it is forced to legislate in broad terms; a legislative veto narrows this focus too much

V. Agency Statutory Interpretation

a. Courts often give deference to agency interpretations; two major types of deference.

i. Persuasive Deference: not legally obligated to defer to what agency has done, but to the extent that it is persuasive, the courts will give it weight

1. Skidmore v. Swift & Co.
a. Dept. of Labor issues interpretation of whether firemen get overtime for time sleeping/eating at the firehouse over night.  

b. SCOTUS accords this interpretation  persuasive weight based on a variety of factors

i. Factors include: how expert the agency is, how complicated the agency is, whether the agency has maintained its position, whether the public has relied on the agency’s interpretation, whether the interpretation is based on expertise or involves a complicated issue, whether the agency has rulemaking authority, whether agency action is necessary to set the statute in motion, whether Congress was aware of the agency interpretation and failed to repudiate it, whether the agency construction was rendered contemporaneously with the statute’s passage, whether the agency’s construction is of longstanding application
ii. Legal Deference to a decision/interpretation of an agency—other actors are obligated to give that interpretation a certain amount of deference

1. Chevon, USA, Inc. v. Natural Resources Defense Council
a. At issue was EPA’s “bubble policy.”  EPA came up with new regulation that defined standard for pollution of “stationary source”  for the entire plant rather than for each individual smoke stack.  Question is how much deference should be given to EPA’s interpretation of statute?

b. 2 step analysis for when a court should give deference:
i. Has Congress directly spoken to the precise question at issue?  If the intent of Congress is clear, follow what Congress has said.
ii. If Congress’s intent isn’t clear, then implicit amount of delegation to agency to interpret statute within a reasonable range.  So long as agency’s interpretation falls within this reasonable range, court must agency the agency’s interpretation, even if they don’t agree with it (legal deference)
c. In this case, find EPA’s interpretation reasonable and uphold the statute.

d. Questions that remain after Chevron: 
i. do you need both clear intent and clear speaking to issue, or will only one do?

ii. Can an agency have different views over time about the meaning of a statute and will all of these meanings be equally valid?

iii. Question remains of how to determine is the meaning of the statute is clear.

iii. What justifies shift from Skidmore persuasive deference to Chevron legal deference:

1. Democratic accountability: administrative agencies are more political and better equipped to deal with partisan issues than the courts if Congress hasn’t clearly resolved the issue

iv. Further interpretations of Chevron
1. MCI Telecommunications Corp. v. AT&T
a. FCC trying to figure out whether it can deregulate some of the telecom area;  Statute authorizes FCC to “modify” any requirement under § 203.  FCC says smaller companies no longer have to file tariffs, though AT&T does.

b. Court strikes this down as an unconstitutional delegation of power that the agency doesn’t have

c. Here, what the agency really wants to do is make a fundamental change in the statute, not just “modify” it.  

d. Scalia relies on dictionary definition to prove that modify means small, incremental changes.

e. Agency interpretation “goes beyond the meaning that the statute can bear,” so fail Chevron step 1.

f. Stevens’ Dissent: purpose of statute undermined by way the market has changed; Cites Black’s law dictionary that defines modification as a change that leaves the general purpose and effect of the subject-matter intact, and that this is just a realization of the regulatory requirements that already exist.

2. United States v. Mead
a. Question is whether tariff classification ruling by the United States Customs Service deserves judicial deference

b. Court rules it does not: no claim to judicial deference under Chevron because there is no indication that Congress intended such a ruling to carry the force of law, but under Skidmore, can still be given persuasive deference.

c. Deals with the different type of actions agencies can take: can issue rules, adjudicate individual cases, issue policy manuals, interpretive guidelines, pamphlets, etc.  Question is how much weight should each be given?

d. Introduces Chevron Step 0: Before deciding to apply Chevron, have to look at statute and nature of the action agency is taking and decide whether it is the kind of action that ought to get Chevron analysis or Skidmore analysis
i. Question of whether Congress has delegated to the agency in the statute the power to make decisions/interpretations that have binding force.

e. Scalia’s dissent: pushes idea of adopting clear, bright-line rule that Chevron should always apply.

f. Here, statute doesn’t get Chevron deference because the customs classification is an informal process that is very diffuse (40 different offices, etc.)

g. Congress does not have to be explicit about delegating power to make rules—can implicitly delegate by its structure and function

i. Has to appear that Congress delegated authority to the agency generally to make rules carrying the force of law (example, giving the agency power to engage in formal adjudication or notice and comment rule making.)

3. Gonzales v. Oregon
a. Oregon’s Death with Dignity Act allows doctors to prescribe lethal dose of drugs.  CSA places drugs into various schedules.  CSA permits Attorney General to add, remove, or reschedule substances, but only after making particular findings, and he is required to accept the findings of the Secretary of Health and Human Services.  Regulation promulgated by AG requires that every prescription for controlled substance be “issued for a legitimate medical purpose by an individual practitioner acting in the usual course of his professional practice.”

b. Ashcroft issues interpretative rule that determines that using controlled substances to assist suicide is not a legitimate medical purpose and dispending/prescribing them is unlawful under the CSA, and it would be a crime to do so.

c. Two legal issues: Chevron issue, and what happens when an agency is interpreting its own rules and how much deference does the agency get when that’s what it’s doing

d. Court concludes no Chevron deference applies to this ruling.  AG’s power is not broad enough to do this; has power to classify substances and take them on or off.  Exercise of this power is not a result of a formal process.

e. Gonzales’ interpretation of what a “legitimate medical purpose” is in a previous ruling by former AG is not given deference

i. Court says this is because the interpretation is just mimicking the language of the statute itself in the form of a regulation, so no reason to give deference.

f. “Congress does not hide elephants in mouse holes”—would not implicitly delegate this much power; Congress doesn’t alter fundamental details of a regulatory scheme in vague terms.

i. Here, AG is asserting power to regulate the practice of medicine and decide what’s an appropriate way to practice medicine—not a function the federal government traditionally performs, is left to the states.

4. General Summary of state of deference after this line of cases
a. doctrine that emerges from this sequence of cases is that where congress has delegated to an agency the power to speak with force of law and the agency has in the course of exercising that power interpreted a statute that it administers, the courts then have to apply Chevron, but only then.

b. Chevron applies where the interpretation of the agency is embodied in a rule that has the force of law or where the interpretation of the rule was developed in formal adjudication or in some other context where the statutory circumstances suggest that Congress would expect the agency to be able to speak with the force of law (whatever that means)
c. Seminole Rock Doctrine: Court tends to accept the agency’s interpretation of its own rules unless the interpretation is “plainly erroneous” (as it was in Gonzales)

i. Reasons for: agency is best positioned to resolve ambiguities/uncertainties about what its own statute means

ii. Reasons against: no incentive to adopt clear rules in advance if can just interpret later; problematic in separation of powers b/c almost skipping congress’s interpretation of its own statutes.

VI. Preemption Problem

a. The Preemption Problem

i. Does a federal statute displace state law on the same question

ii. If a federal agency takes a position about a federal statute’s preemptive effect, what weight should the agency’s position get?

b. Three types of preemption:

i. Express preemption: Where Congressional statute expressly says that it is overriding various state regulations

ii. Conflict preemption: even though the statute doesn’t expressly preempt, federal and state statutes are in conflict with each other, so the federal statute wins

iii. Field preemption: the courts decide that even though the statute doesn’t expressly preempt, best understanding of the federal statute is that it was meant to take over the whole field.

c. Deference to Agency’s View on Preemption

i. What federal law enacts statute on issue where there is a state law, should the federal statute be understood just as a floor, or as a floor and a ceiling?

ii. Geier v. Honda Motor Co.
1. At issue is NITSA regulation and whether it preempts a state tort suit that sought to establish a stricter safety standard (an airbag requirement) than the NITSA regulation (which permits choice between airbags and passive restraints).  Safety Act preemption provision, which preempts “any safety stand” that is not identical to a federal safety standard applicable to the same aspect of performance.  Has a savings provision which says “compliance with a federal safety standard does not exempt any person from any liability under common law”  

2. Court rules the claim is not preempted because of the savings clause—though the state legislature is preempted, the state tort system isn’t—the first sets a safety standard, whereas the second reserves liability under common law.

3. Arguments for preemption:  Federal agency designed to focus on issue and comes up with a decision, so juries shouldn’t be able to second-guess that judgment in a patchwork manner; don’t want states setting standards for markets like car industry because would have to have different standards for different states, wouldn’t make any sense.
4. Arguments against preemption: Agencies are under-resourced, don’t necessarily do things well, may be captured by regulated industry, so need tort suits as back-up security against agency incompetence.
5. In this case, agency has made judgment that the regulation was a floor and a ceiling—harder cases when they haven’t made that specific judgment.

iii. Bates v. Dow Agrosciences
1. Pesticides advertised as safe for all soils, but turns out to be a disaster in soils with pH > 7.2; company labeled in accordance to agency standard.  Should labeling with agency standard preempt tort claims in state court?

2. Claims for defective design, defective manufacture, negligent testing, and breach of express warranty are not preempted because these common-law rules don’t require that manufacturers label or package their products in a particular way

3. Provision does preempt any competing state labeling standards and any statutory or common-law rule that would impose a labeling requirement that diverges from those set out in the FIFRA and its implementing regulations.  Doesn’t preempt any state rules that are fully consistent with federal requirements.

4. Breyer says ought to give strong deference to agencies about their interpretation of preemption in their policies.

5. States can adopt “parallel” requirements so long as they fit within the scope of federal law; state law can supplement the federal regulation and provide remedies to enforce federal standards.

iv. Riegel v. Medtronic, Inc.
1. Product was a catheter used in surgery.  Statute at issue is the Medical Device Amendments, which has a clause that states “no state or political subdivision of the state may establish or continue in effect with respect to a device intended for human use any requirement—(1) which is different from, or in addition to, any requirement applicable under this chapter to the device.”  Plaintiff wants to bring negligent design suit.

2. Court rules that common-law standards are “requirements” within the meaning of the statute and these kinds of provision in these statutes in general.   Text of statute shows should preempt.

3. Court says would make no sense in light of elaborate federal scheme for states to be able to add additional requirements for these devices through their common law system.  

4. Ginsburg’s dissent: cases should have presumption against preemption in general, especially in areas where states have traditionally had the lead in regulating.  No evidence that this scheme was intended to eliminate state tort damage actions.  Purpose of statute would mean shouldn’t preempt.  

5. Stevens concurrence: agrees with majority and dissent about purpose and what the text of the statute means, but thinks the text trumps the purpose of the statute when the text is clear.

6. Court ultimately avoids getting too deep into issue of what weight to give agency interpretation by saying it would probably be skidmore deference, but don’t really need to deal with that because statute’s meaning is clear regardless of what agency says.

7. Even though comes to same conclusion as agency, says isn’t deferring to the agency’s interpretation because the regulation adds nothing but confusion.

v. Motor Vehicle Manufacturer’s Ass’n v. State Farm Mutual Automobile Ins. Co
1. Administrative Procedure Act: gives courts power to review informal agency rulemaking process  to make sure rules aren’t arbitrary or capricious

a. Chevron and Mead deal with question of agency interpretations of law; APA fills the gap to other foundations of agency’s decision that may not be questions of law.

2. This case deals with airbags: federal govt adopts rule requiring airbags or other passive restraint systems.  Later, new head of agency rescinds airbag regulation.  Can the agency do this?

3. Court rules no; if agency is going to rescind a rule adopted through a long process, has to articulate reasons for doing so to show that rescinding is not arbitrary and capricious
4. Court says agency rule would normally be arbitrary and capricious if agency had relied on factors which Congress has not intended to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is it so implausible that it could not be ascribed to a difference in view or the product of agency expertise.-

a. process-oriented standard, not substantive standard—suppose to be making sure agency went through reasoning process that makes it ultimate decision look credible, justified, NOT supposed to be second guessing substantive decision.  But that’s a thin line.
b. Hard Look doctrine—when court applied these ideas fairly aggressively.  Chevron was a rejection of hard look doctrine; now if not violating plain meaning of statute, should be accepted by courts so long as within the zone of permissible interpretations.

5. Court rejects agency’s decision as arbitrary and capricious because didn’t consider modifying the standard rather than getting rid of it; doesn’t buy reasoning that detachable seatbelts will be ineffective.

vi. FDA v. Brown & Williamson Tobacco Corp.
1. Democratic Clinton administration deciding to asset FDA’s jurisdiction to regulate tobacco as a drug under the Food & Drug Act

2. Court holds that this is an illegal action by the agency

a. Large political issue; Congress has continually address specific issue a number of times, as had the FDA (always said didn’t have power to regulate this).  Too major a policy venture to permit an administrative agency to undertake on their own(lead court to conclude that the statute itself in the overall context of the political/administrative treatment of this problem doesn’t allow the FDA to regulate tobacco as a drug.
VII. Presidential Role in Regulating Agencies

a. Presidential Signing Statements

i. When president decides whether or not to sign legislation into law, sometimes take view about how it should be enacted/interpreted, if parts are constitutional or not, etc.

ii. Process/Production of Signing Statements

1. Lots of back and forth b/w Congress and Executive branch before singing statement is issued

2. Office of Legal Counsel offers recommendations for signing statement; Office of White House Counsel may be more or less involved in drafting it.

3. Congress is primarily the main audience for signing statements.

4. Don’t really have much effect on what happens within the executive branch because issued on such a small percentage of bills and don’t usually contain direct executive orders.

iii. What statements say

1. “Construe” and “interpret” used a lot—basically just mean will read like this—usually that the executive branch will take no action until it hears from congress.

2. Often say will read certain language in a way so as not to violate constitutional duty (e.g., if a legislative veto is in the statute)

iv. Controversies about signing statements

1. Is a signing statement an attempt at a line-item veto?

2. Should a president ever sign into law a piece of legislation that includes a provision that the Supreme Court has declared unconstitutional

a. Signing statements are a form of object; don’t think President is required to veto every piece of legislation that may have a possible constitutional violation

v. Other issues on them

1. GAO study suggests that signing statements don’t ever lead to parts of the executive branch ignoring the law (though couldn’t look at security related ones)

2. Courts DON’T use them as legislative history and don’t consider them precedential at all.

3. Presidents often have a signing statement but don’t veto legislation that they think doesn’t necessarily violate the constitution but COULD down the road.

a. Vetoing legislation he thought was unconstitutional could lead to a constitutional crisis

b. Other methods of presidential control over the Administrative State

i. In 1980’s, lots of criticism of regulatory state:

1.  more and more of these agencies regulating and very little coordinated perspective on what the agencies were doing/what the cumulative effect of regulation might be.  

2.  No sort of general, rational, systematic approach to deciding what the priorities of the regulatory state ought to be (might have very aggressive action by a small agency and very little by another agency for a problem that was much bigger).

3.  Agencies are inefficient in how they regulate—either too much or too little—ought to figure out ways to make system as a whole more rational, sensible, coordinated, effective
ii. Criticisms pressed for greater Presidential role in overseeing regulatory state because he was the actor most structurally positioned to bring a unified position to bear

iii. Rise in more quantitative techniques to assess agency work:

1. Comparative risk assessment(look at risks across different environments, threat to human life

2. Cost/benefit analysis

3. risk assessment is less controversial than cost/benefit analysis—once you start engaging in any sort of quantitative analysis, basically asking how much cost should be imposed for gain in health/year of life/etc.  Comparative risk assessment less controversial b/c can all agree if can spend less money to save more lives, that’s good.

iv. Reagan tries to respond to these criticisms by issuing Executive Order 12,291

1. Centralizes review of all regulations produced by the agencies of the government in OMB
a. Creates mechanisms by which agencies have to submit annual plans and individual regulations to this office which will review them before the regs go into effect

2. Adopts the tool of cost/benefit analysis—agency regulations have to be accompanied by analysis of cost/benefits and regulation should only be adopted if benefits outweigh costs; OMB will review this.

3. Order is very clear that this is done “only to the extent permitted by law” 
a. significant b/c asserts where the statute isn’t clear about a question, then in his role as head of executive branch, going to require that agency meet these standards and go through OMB process
4. EO by its own terms doesn’t apply to the independent agencies, which means agencies Congress has insulated from director presidential control by insisting heads can be removed only for good cause (don’t serve at pleasure of the president)
v. there were criticisms about this, OMB did a lot of things in secret, was it effective, etc.  However, all presidents since Regan have maintained this system.
vi. If OMB reject regulation/say haven’t assessed thoroughly and need to do it again: Prolongs regulatory process, may delay process of regulating.
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