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** CONTRACTS **
Barry Adler – Fall 2003
	 TC "1 • THE NATURE AND LIMITS OF CONTRACT" \f C \l "1" 1 • THE NATURE AND LIMITS OF CONTRACT


· two approaches to contract law
· retrospective (what these two parties intended, or should have intended) ( achieve socially desirable results

· prospective (guiding future parties) ( create socially desirable incentives

· contract = enforceable promise

· must have an agreed-upon promise, result of a bargain

· limits to contract law (not all promises enforceable, even if the result of a bargain)

· lack of capacity (minors or incompetents)

· duress / fraud

· objectionable subject matter

	2 • REMEDIES FOR BREACH OF CONTRACT TC "2 • REMEDIES FOR BREACH OF CONTRACT" \f C \l "1" 


I. Farnsworth’s Three Damage Interests TC "I. Farnsworth’s Three Damage Interests" \f C \l "2" 
A. reliance (losses incurred in reliance on the promise breached – irretrievable expenditures)
1. puts victim of breach in no worse a position than he would have been in had contract never been formed

2. ex: A spends $500 moving furniture in preparation for B painting his house; B breaches; B owes A $500

B. restitution (returning all gains promisor made as result of promise)

1. puts breaching party in no better a position than he would have been in had contract never been formed

2. ex: A gives B $5000 down payment to paint his house; B breaches; B owes A $5000

C. expectation (default measure)

1. puts victim of breach in as good a position as he would have been in had contract been performed

2. ex: A agrees to pay B $10,000 to paint his house; B breaches; the best price A can get for someone else to paint his house is $15,000; B owes A $5000

II. Expectancy Measure TC "II. Expectancy Measure" \f C \l "2" 
A. Rst §347 – expectation interest = loss of value of other party’s performance caused by failure to perform, plus other loses, minus any losses avoided by no having to perform
1. note: Rst isn’t law unless judges/leg adopt it – just an amalgam of the law as seen by scholars
2. contrast Uniform Commercial Code (UCC) Article 2, which is law (for sale of goods)
a. for the most part, outcome of applying UCC is same as that of applying common law
B. Nurse v. Barns (π agreed to lease mills from Δ for 6 months, paying £10 for use of mills; mills were worth £20/year; Δ breached contract, destroying £500’s worth of stock and depriving π of mills)
1. example of incidental/consequential damages
2. ct awarded damages not only for lost rent, but also for any special damages (here, stock laid in to the mills)
C. Tongish v. Thomas (Tongish agrees to sell seed to Coop at $10/hwt; Coop agrees to sell seed to Bambino at $10.55/hwt; seeds rise in value in middle of delivery period; Tongish breaches, sells remainder to Thomas at $20/hwt)
1. Tongish argues to apply UCC §1-106 (lost profits – $.55/hwt); Coop argues to apply §2-713 (difference between market price and contract price – $10/hwt)
a. §2-713 was a more specific section of the statute

2. turns on the resale contract between Coop and Bambino – terms of C-B contract wouldn’t allow C to renege on T-C contract

a. no reasonable contract between C-B could be read to allow C to get seed from T for $10 and then sell to market for $20 and pay B nothing

b. if T had delivered seed, C would have had two options: sell to B for $10.55, or pay B damages of $10 (since B would have to get seeds elsewhere for $20)

c. assumption that C wouldn’t be liable to B in event of T breach

3. holding: ct awards difference between market damages and contract price
a. encourages more efficient market, discourages breach of contract

b. protects relationship between C and B

i. under lost profits – every time price rose, T would breach, B wouldn’t get any seeds … every time price fell, fixed price contract would result in $5 worth of seeds for $10 – relationship as set up would fall apart under §1-106

c. at stake here: relationship between all three parties – upset of econ. arrangement, which in itself may be efficient – protect B or the arrangement will disappear; inefficient to allow T to get away with it
d. §2-713 is the more specific statute (canon of statutory interpretation); also deters strategic behavior

e. exception: like in Allied Canner & Packers, Inc. v. Victor Packing Co., where farmer’s crop destroyed through no fault of his own – can award §1-106 damages without undermining economic relationships

D. doctrine of efficient breach

1. expectation damages will lead a party to breach when it would be more economically efficient for him to do so – party can breach and benefit from the breach so long as in doing so that party can compensate the non-breaching party for any loss resulting from breach

2. seeks to prevent situation where there would be an economically inefficient high cost of completion
	3 • LIMITATIONS ON DAMAGES TC "3 • LIMITATIONS ON DAMAGES" \f C \l "1" 


* general rule: ct will award expectation damages for breach
* here: limitations on this general rule

I. Foreseeability of Harm (remoteness of damages) TC "I. Foreseeability of Harm (remoteness of damages)" \f C \l "2" 
A. Rst §351 (specifies what is foreseeable); UCC §2-715 (incidental/consequential damages: “had reason to know”
B. Hadley v. Baxendale (π millers have a broken shaft; give shaft to Δ carriers for delivery for repair (mold/model for a new shaft); delivery delayed due to Δ negligence; π lost business and profits as result of delay)
1. special circumstances of this shaft being the only shaft the mill has – unforeseeable to Δs that delay in delivery would cause entire business to be shut down for longer

2. rule: Δ not liable for damages resulting from (unforeseeable/unknown) special circumstances

a. damages awarded according to what may fairly and reasonably be considered either arising naturally from breach or may reasonably be supposed to have been in the contemplation of both parties
3. rule would force parties with special circumstances to disclose to the other
4. paper v. diamond example (where all packages are identical, carriers don’t know contents)

a. will like Hadley rule if you’re a shipper of cheap things; won’t like it so much if you’re a shipper of expensive things

b. rule encourages the right amount of care to be taken – carrier will treat all packages as if they’re paper packages; diamond shippers to come out and bargain for the right amount of insurance (fewer diamond shippers; should make rule for the majority)
5. high-risk shippers have incentive to identify themselves; prevents unnecessary care from being taken for low-risk packages

C. foreseeability rule is DEFAULT – can contract around by announcing any strange damages you think might occur

D. Morrow v. First National (π coin collectors robbed of valuable coins; had had verbal agreement with employee of Δ bank for Δ to let π know when safety deposit boxes available; boxes were available a few days before the robbery, but π did not find out about availability until after robbery)
1. this is more of a “tacit agreement” case than a foreseeability one
a. to recover consequential damages for breach, π must prove both that:

i. Δ had knowledge, and
ii. Δ at least tacitly agreed to assume responsibility

2. ct admits there was a breach and that it was foreseeable, but doesn’t hold Δ liable for damages – focus on implicit promise actually made in the contract
a. promise to call promptly was a promise to make the phone call, not a promise to insure against value of coins – no proof that Δ was in effect agreeing to an insurance policy

b. since this was the regular rental fee (no extra payment to cover insurance), customer had no reason to expect he was getting insurance included in rental fee

3. unusual terms will not generally be imputed into contract unless they are explicit

a. simply contemplating the losses isn’t enough in this situation

II. Uncertainty of Harm (speculative damages) TC "II. Uncertainty of Harm (speculative damages)" \f C \l "2" 
A. Rst §352 – damages not recoverable beyond a foreseeable amount; some types of damages (usually lost profits) are too speculative for ct to try to divine in calculating damages
1. “It is clear that whenever profits are rejected as an item in the calculation of damages, it is because they are subject to too many contingencies and are too dependent upon the fluctuation of markets and the chances of business to constitute a safe criterion for an estimate of damages.” (Winston Cigarette v. Wells-Whitehead)

B. Chicago Coliseum Club v. Dempsey (π promoter signed contract with Δ boxer, Δ agreed not to fight any other matches; Δ breached, trained for another match; π went to some length to enforce contract)
1. π claimed four types of damages:

a. lost profits

i. NO: too speculative – dependent on too many contingencies, too difficult for ct to calculate

ii. Adler: this is troubling – doesn’t make sense to pick $0 just because these damages too hard to calculate… other examples of cts doing best they can…

b. expenses prior to contract

i. NO: these damages don’t result from the breach

ii. can’t rely on contract because there was no contract at the time

c. expenses after contract (up until time of breach)
i. YES: reliance damages – ct will sometimes choose to go with reliance when expectation measure won’t work (here, expectation damages too speculative)

d. expenses to gain compliance with contract (expenses after breach)
i. NO: law doesn’t permit promisee to hound promisor and charge for cost of hounding – a risk π took on himself
C. Anglia Television v. Reed (actor Reed signed contract to work in UK; breached contract; producers had spent a lot in preparation for the TV show)

1. πs sue for wasted expenditure (before actual signing of contract) – costs in preparation

a. note: not suing for lost profits (even more speculative than in Dempsey)

2. holding: πs can recover damages for wasted expenditure before contract

a. in parties’ contemplation that such expenditure would be wasted in event of breach

b. doctrinal conflict with Dempsey (can’t claim pre-contract expenditures when using reliance measure) ( but it works if you think of it as expectancy – see Mistletoe
D. Mistletoe Express v. Locke (Δ promised π a business if π made expenditures; π made expenditures; π never made a profit; Δ decided to breach)
1. π sues on reliance measure for post-contract expenditures after Δ’s early termination of her contract – issue of offsetting damages

a. Δ’s claim: remedy shouldn’t put π in better position than she would have been had contract been performed (π kept losing $; expectation damages would be negative)

2. holding: claims of losses was too speculative
a. breaching party can’t claim that there would have been losses – too speculative

b. Δ bears burden of proof

E. so: ct will calculate expectancy assuming that profits would have been ZERO, no more and no less

1. burden on parties to prove otherwise

a. Anglia – non-breaching party would have at least made back pre-production costs (otherwise it would have been a ridiculous venture) – ct accepts this, assumes net profits would have been zero

b. Mistletoe – ct won’t presume that damages were less than zero, Δ must prove this

2. reliance damages, vs. expectation damages with a rebuttable presumption of zero profits
a. reliance: if other party breaches, and you’ve made expenditures on that promise, you get those expenditures back (regardless of profitability of performance of contract)

b. expectation with presumption of zero: if breaching party can prove that π would have wasted expenditures anyways, those damages not awarded (therefore not reliance)

III. Avoidability of Harm (mitigation doctrine) TC "III. Avoidability of Harm (mitigation doctrine)" \f C \l "2" 
A. Rst §350 – responsibility of π to take reasonable steps to avoid waste, minimize cost of breach
1. damages not recoverable for loss that π could have avoided without undue risk/burden

2. if promisee fails to mitigate, then not all the damage was caused by the breaching party

B. Rockingham County v. Luten Bridge Co. (Δ repudiated contract to build bridge, π continued construction on the bridge anyways; π sued Δs for breach of contract, asking for full damages)

1. π cannot hold Δ liable for damages which need not have been incurred – π must, so far as he can without loss to himself, mitigate damages caused by Δ’s wrongful acts

a. here, Luten didn’t have to take any affirmative action to mitigate – just stop building

b. after Δ breached, π could do nothing to increase amount of damages owed

2. possible reasons why π needed to keep building (all part of the reasonableness analysis)

a. workers that had to be paid… possible tort liability for leaving bridge half-finished… if repudiation wasn’t absolutely clear

b. π needs a real opportunity to mitigate

C. Shirley MacLaine Parker v. Twentieth-Century Fox (film corp. repudiated contract, offered alternative employment; MacLaine opted not to take alternate contract; didn’t find work during period original film was to have been made; sued for full expectation damages)

1. holding: employee doesn’t need to accept different/inferior employment
a. no real mitigation opportunity in such a case

b. key aspect of difference (for this case): substantively different type of film

i. up to actor to decide if one job is a comparable substitute for another

2. but: mitigation is about avoiding waste…

a. key point: Fox was both the breaching party on one contract and the offering party in the mitigation possibility…

3. also: difficult “imponderables” of cost of taking on an inferior job – ct holding re: mitigation responsibility with different/inferior employment makes it easier for ct

a. Adler’s alternative possibility: even if 2nd movie was inferior, it might not have been so inferior that she shouldn’t have taken it and simply be given extra compensation – but how to determine how much extra?  (go over notes, 22 September – pp. 17-18)
D. Neri v. Retail Marine Corp. (π contracted to buy a boat from Δ retailer, paid deposit; π couldn’t make further payments, so he canceled contract; Δ refused to return the deposit; Δ later resold the boat for same contract price; π sued for recovery of deposit, Δ countersued for breach of contract)

1. key distinction of a retailer – even though boat sold to second buyer for exact same price, this retailer had opportunity to buy another identical boat and sell that one to the second buyer
a. buyer’s breach of contract resulted in loss of one unit of sale

b. resale wasn’t a substitute (mitigation) but a supplement for the lost profits

2. general note re: expectation damages – always do a comparison between what would have happened had contract been performed (profits, preparation costs, idiosyncratic wishes of second buyer, etc.), and what actually did happen as a result of the breach of contract

a. when taking incidental costs into account, be sure to look only at wasted expenditures and not to double-count any expenditures – i.e., prep costs (not wasted if the same prep was good for the second buyer)
	4 • EXPRESS PROVISIONS: LIQUIDATED DAMAGES TC "4 • EXPRESS PROVISIONS: LIQUIDATED DAMAGES" \f C \l "1" 


I. Liquidated Damages TC "I. Liquidated Damages" \f C \l "2" 
A. an amount contractually stipulated as a reasonable estimation of actual damages to be recovered by one party if the other breaches

1. UCC §2-718 – allows “reasonable” LD (“unreasonably large” = void as penalty)

2. Rst. §356 – LD allowed in “reasonable” amt; public policy grounds for no penalties

B. in determining if liquidated damages clause is enforceable, look at whether:

1. liquidated amt is reasonable estimate of what damages might be in event of breach, AND

2. parties reasonably expect that calculation of actual damages will be difficult
3. otherwise, unenforceable as a penalty
C. ex ante approach (reasonableness at time of contracting) is the law whenever stated precisely, but cts sometimes look at ex post results to provide evidence of ex ante unreasonableness

1. some cts just look at ex post result, and if liquidated damages too high as compared to actual damages, will not enforce clause (penalty)

2. most cts at least pay lip service to ex ante approach, but make the ex post move (since we know what actual ex post damages turned out to be, they determine ‘reasonableness’ ex ante)

D. when enforceable, liquidated damages logically preclude mitigation
1. liquidated damages clause = arrangement between parties to allocate risk

2. mitigation doctrine doesn’t apply here – waste isn’t at issue; mitigation is a part of contract interpretation, but we know exactly what parties wanted here with express damages clause

E. benefits of liquidated damages clauses

1. encourage performance

2. reduction in litigation costs

3. encourage formation of contracts that might otherwise not be formed

4. solution to uncertainty problem

5. solves problem of overinvestment (consider parties’ incentives in investing)

a. expectation damages can sometimes lead to “arms race” of overspending, parties acting as though 100% certainty of other party either delivering or paying 100% in event of breach – this can’t be efficient

b. liquidated damages clause sets damages, makes sure parties know that performance isn’t 100% guaranteed, will make parties act accordingly
F. overly high liquidated damages clauses (penalty clauses)

1. traditional reasons not to enforce penalties: unconscionable; lead to economic inefficiency

2. some reasons why parties might want overly high liquidated damages clauses, though

a. where breach may not be discoverable or provable to a ct – set damages high enough to compensate for the probability that victim of breach won’t be able to prove breach

b. where this contract isn’t the only interaction between the two parties – high damages clause could encourage greater investment (overinvestment if this were the only interaction, but would have beneficial spillover into future transactions)

II. Was the liquidated damages clause reasonable? TC "II. Was the liquidated damages clause reasonable?" \f C \l "2" 
A. Kemble v. Farren (Δ actor and π theater signed contract with LD clause stating that if either party breached, breaching party would pay to the other £1000; sum declared by parties not to be a penalty; Δ breached, resulting in injury to π determined (by jury) to be £750; π suing for full liquidated damages)
1. reasonableness to be determined specific to context of the breach

a. since LD amount was due no matter how large or small the breach, ct held that the LD clause was unreasonable
b. rejects the LD clause because even a £1 breach would trigger the £1000 fine

2. because this LD clause wasn’t limited to unascertainable damages, it functions as a penalty
B. Wassenaar v. Towne Hotel (breach of three-year employment contract which provided that Towne would fulfill the entire financial obligation in case of early termination)

1. test of validity is whether LD clause was reasonable under the circumstances

a. example of using ex post damages to decide ex ante reasonableness

2. this clause met the two-prong test of reasonableness: reasonable forecast of damages (as compared to ex post damages), damages difficult to calculate ex ante

3. when LD enforceable, it precludes mitigation – so π’s finding other employment for the contract term didn’t reduce the LD amount

III. Did the liquidated damages clause preclude efficient breach? TC "III. Did the liquidated damages clause preclude efficient breach?" \f C \l "2" 
A. Lake River Corp. v. Carborundum Co. (Posner: LD should be enforced across the board)
1. refusal to adhere to LD clauses (even penalties) is paternalistic – should give parties what they contracted for
a. if parties stupid enough to get into a contract with those terms, should give it to them

b. unconscionability considerations – but there’s a whole doctrine to deal with it

c. penalty clauses encourage performance

2. penalty clauses discourage efficient breach, though, when breach then becomes more costly than inefficient performance – result of wasted performance or unnecessary renegotiations

	5 • SPECIFIC PERFORMANCE TC "5 • SPECIFIC PERFORMANCE" \f C \l "1" 


I. General Notes TC "I. General Notes" \f C \l "2" 
A. two issues when determining SP

1. cost of expectancy damages calculation is particularly difficult where sale item is unique (no comparable goods on market, difficult to calculate idiosyncratic value)

2. trivial investment in seller’s performance (not worried about wasting resources in a sales contract; efficient breach rarely possible)

B. with land or unique goods, expectation damages would be particularly bad – hard to measure in unique cases because hard to evaluate, nothing to compare to

C. with services, though – when there is a market for provision of services, there are still other people available to perform service ( expectation damages in cases of services
1. if you enforce SP for personal services, costs too high, discouragement of efficient breach
2. efficient breach rarely possible for sellers of unique goods
a. only case would be where at time of performance, seller values the good more than the buyer does (likely to be rare since seller wanted to sell the thing in the first place)
D. key determination for application of SP – if cost of replacing the goods is too high
II. Contracts for Land TC "II. Contracts for Land" \f C \l "2"  (always specifically enforceable)
A. Loveless v. Diehl (Diehls rented land from Loveless, invested in improving; contract had purchase option for $21000; D didn’t have the money at time option expiration, so agreed to resell to Hart for $22000; L breached – land worth $26000 after improvements, didn’t want to sell for $21000)
1. D requested difference between market price and contract price ($5000); L wanted to just pay expectation damages ($1000 profit from resale deal) – compare to Tongish
a. one way to preserve relationship between D and H is to award $5000 in damages

b. another way is to reward specific performance

c. note: specific performance = available remedy, not the only (or required) remedy

i. although: ct says SP to be awarded “as a matter of course” for land

2. specific performance depends on uniqueness of property in question – land is a unique good 

III. Contracts for Goods TC "III. Contracts for Goods" \f C \l "2"  (specifically enforceable if property is unique, or under other circs)

* note: burden of π to prove uniqueness of the good in question

A. Cumbest v. Harris (Cumbest brought suit for recovery of stereo equipment under buy-back clause, arguing that this equipment was of sentimental value, each piece specially picked and put together)
1. general rule: no SP when subject matter is personal property
2. exceptions:

a. no adequate remedy at law

b. property is of peculiar, sentimental or unique value

c. chattel is not readily available due to scarcity (goes to uniqueness of the good)

B. Scholl v. Hartzell (collector’s item Corvette)
1. deemed not unique

2. specific performance should only be granted when no adequate remedy at law

C. Sedmak v. Charlie’s Chevrolet (limited edition Pace car)

1. deemed unique, specific performance granted; based on factors of short supply and high demand, as well as personal specifications of π (in designing car)

2. affirms “practical approach” to determining specific performance
IV. Contracts for Personal Services TC "IV. Contracts for Personal Services" \f C \l "2"  (never specifically enforceable)

A. not permitted because

1. impractical to enforce (cts don’t want to get involved in figuring out if Δ really performed as contracted; impossible to police quality of service when forced; etc.)

2. prohibition on indentured servitude

3. also discourages efficient breach – can easily imagine instances of efficient breach with services (unlike with sale of land or goods)
B. Mary Clark (black woman; claim by employer that she voluntarily bound herself to indentured servitude to him)

1. question was whether she could leave; had she stayed, employer would have gotten the performance he wanted, b/c he would have treated her like a slave

2. nature of indentured servitude – we don’t want society where ppl can be forced to apply their labor despite their desire to simply walk away – allow breach and damages, not SP

a. besides, Constitution straight up bans slavery and indentured servitude
C. Lumley v. Wagner (opera singer’s agent agreed to clause that she wouldn’t sing anywhere else; singer breached, π sought injunction to stop Δ from singing elsewhere)

1. injunction upheld – although we don’t allow SP for services, ct will uphold negative pledges
a. key difference: very specific law on covenant not to compete – not enforceable if it’s too broad in scope or in geography; limits on garnishment (creditor must be satisfied with disposable income only); etc.

2. middle ground – don’t want to permit people to contract for indentured servitude (directly or indirectly), but we do want to allow people (to some limited extent) to commit themselves to a specific employer, pay damages in event of breach

a. no enforcement of affirmative obligation, but some enforcement of negative pledges

D. Ford v. Jermon (first US case considering UK Lumley; actress bound herself to act for π’s theatre, and not to act elsewhere; breach; π asks for enforcement of negative pledge)
1. no injunction – if you can’t require SP directly, then can’t have a right to do so indirectly
E. Duff v. Russell (Duff entered into contract with rival theater during period of contract with π theater)
1. negative pledge is only implied here, but ct enforces (upholds injunction)
a. lack of explicit negative pledge doesn’t matter (contract said she was to perform seven nights a week)
b. note: today, covenant not to compete is generally made in explicit terms
2. limitations on covenants not to compete (see above list)
a. have to be designed to protect employer’s interest, not to be punitive
3. today, enforcement of negative pledges doesn’t violate prohibition on indentured servitude: debtors’ prisons abolished; limits on garnishment; limits on covenants not to compete
	6 • RESTITUTION TC "6 • RESTITUTION" \f C \l "1" 


* under appropriate circumstances, ct will award restitution instead of default expectancy measure
* specific exceptions to general rule, leading to awarding of restitution damages

I. On the Contract TC "I. On the Contract" \f C \l "2" 
A. Bush v. Canfield (C agrees to sell flour to Bush for $14000, B pays $5000 deposit; at time of delivery, flour is worth $11000; C fails to perform, B sues)
1. non-breaching party seeks restitution (perpetrator wants to use expectancy to limit payment)

2. theories of the damages

a. Bush wants RESTITUTION for breach – damages of $5000 (down payment)

b. Canfield wants EXPECTANCY – $11000 (market price) - $9000 (what Bush was supposed to have paid, $14000 minus $5000) = $2000

i. OR: Bush would have lost $3000 (contract – market), already paid $5000, so C should give $2000 back to B
3. rule: breaching party cannot sue on the contract (i.e., can’t ask for expectation damages)

a. if a party breaches, can’t turn around and say contract wouldn’t have been successful – can’t breach and sue

b. argument that anti-Bush rule would lead to rush to breach to capture the benefit

i. go over Bush / anti-Bush hypo, pp. 27-30 in notes
ii. Bush rule can lead to inefficiencies because person will stay with a job due to a contract even though society would be better off if the person breached and worked in a job with more benefit to society (cf. Abel hypo – society benefits if she quits and works for intermediate wage); key is market conditions changing between time of signing and breach; also employer didn’t know she could mitigate and work as an electrician

4. mitigation and the Bush rule

a. original contract for MacLaine: $770000 with mitigation damages (Fox will only pay difference between contract and mitigation opportunity contract)

b. MacLaine’s counteroffer: only $750000, to be paid regardless of mitigation in event of breach and cancellation of movie

c. under anti-Bush: MacLaine could breach and then sue for the $20000 she saved Fox (will always have incentive to breach)

d. under Bush: more efficient, MacLaine will always look for alternative employment, b/c she’ll benefit from collecting on Fox’s breach and having another job

B. Britton v. Turner (laborer agreed to work full year for $120; quit 3/4 into term without being paid)
1. breaching party seeks restitution (victim wants to use expectancy to limit payment)

2. rule: laborer, despite breach, is entitled to restitution (i.e., to be paid for the work done)

a. caveat when breaching laborer seeks restitution: contract price can’t be exceeded
3. hypo: worker agrees to work for a year for $30/quarter; immediately after signing, market rate increases to $50/quarter; laborer quits after 3 quarters (without having been paid)

a. damages start with full restitution: $150 (market value of work conferred)

b. first reduction: work still has to be done – employer would have to pay someone else $50 for the last quarter, would have paid laborer only $30 – loss of $20
c. second reduction (Britton reduction): contract price for service can’t be exceeded

i. reduction of $20/quarter – otherwise, when market shifts, laborer would wait until last day to quit

d. so restitution damages would be **$70**
4. restitution award has nothing to do with contract terms – all we look at is if victim of breach has conferred on breaching party a benefit that he now wants to reclaim

a. but: above reductions were all based on the contract…

5. Adler: this is really expectation damages, which happen to flow from victim to breaching party (not “restitution reduced by two levels”)

a. here, we have apparently negative damages, but we don’t have breaching party claiming that he saved the other guy money by breaching (distinct from Bush)
II. Quasi-Contract TC "II. Quasi-Contract" \f C \l "2" 
* i.e., “contract implied in law” – no actual contract so not a question of explicit/implicit term
* inverse tort law – π conferred a benefit, wants compensation in return

* question to ask: what would parties have agreed to if they had the opportunity to bargain beforehand?

A. Cotnam v. Wisdom (doctor provides reasonable medical services that do no good)

1. ct held that doctor entitled to reasonable compensation for services rendered

2. Δ’s estate argued for restitution – ct rejects restitution measure

a. from ex post perspective – no value actually conferred ( zero in restitution damages

b. from ex ante perspective – value of chance to live conferred ( infinite damages

3. ct uses quasi-contract (no bargaining, since decedent was unconscious entire time)

a. reasonable fee based on market value of services

b. not about a contract or about negotiation between the two parties

c. fair thing to do is a reasonable fee based on what doctor would charge in a reasonable marketplace (no one-on-one consideration since there’s no actual contract)

4. application of quasi-contract when:
a. opportunity for negotiation didn’t exist, and

b. society is reasonably confident that the benefit would have been wanted (clearly services party would have agreed to pay for given the opportunity to negotiate)

i. incentive for people to do things that provide value to society
III. Implied-in-fact Contract TC "III. Implied-in-fact Contract" \f C \l "2" 
* i.e., contracts with bargains that happen not to be explicit
* contracts inferred from parties’ acts in light of the circumstances (e.g., implied promise to pay for services rendered when person requests the services or when rendered with the knowledge of recipient)

A. Martin v. Little, Brown (π offered to send Δ info about plagiarized book passages; Δ invited π to send the info; π sued for compensation for benefit conferred)

1. had there really been a contract, π would have made explicit inquiry/agreement re: price

a. π had power/opportunity to withhold info until Δ agreed explicitly on price

2. volunteers generally have no right to restitution

B. comparison with quasi-contracts

1. quasi-contracts (implied-in-law) = obligations imposed by law, a sort of inverse tort law

2. implied-in-fact contracts = just contracts with bargains that happen not to be explicit

	7 • THE DOCTRINE OF CONSIDERATION TC "7 • THE DOCTRINE OF CONSIDERATION" \f C \l "1" 


I. Consideration TC "I. Consideration" \f C \l "2" 
A. consideration = bargained-for exchange (see Rst. §§ 17, 24, 71)
1. if no bargain, then promise isn’t enforceable (just a gratuitous promise, or a sham)

2. ex. of no consideration: A promises B “I’ll give you $1000/week” – not enforceable; to make it enforceable, A says “you have to promise in exchange to give me $100” – not a real exchange (this is just A promising to give B $900/week) – no bargained-for exchange

B. Johnson v. Otterbein University (J promised a gift condition on OU using gift to repay a debt; OU accepted these terms, later sued to enforce the note)

1. OU’s argument that there was a bargained-for exchange – agreement to pay off debt

a. but: OU’s debt previously existed

b. no quid pro quo b/c OU promises to do what they’re already legally obligated to do – no real extraction in this case

2. sham consideration – parties trying to get a gratuitous promise around the consideration rule

a. e.g.: J promises to give OU $150 if OU promises to give $50 back in purple envelope

b. not evident that J is extracting anything from OU in this case

c. “purple envelope” clause is just an artificial way to meet consideration requirement

i. attempt to make a binding gratuitous promise – ct will rule no consideration

3. could have been consideration if J extracted promise to pay off particular debt – if J sees OU do something else with money, J becomes creditor in his own right, able to sue OU for misuse ( increasing incentive for OU to pay off debt; donor extracting real promise for change in behavior, to do something he wants to happen

C. Hamer v. Sidway (uncle promised to give nephew $5000 if nephew straightened up)

1. supported by consideration once nephew accepted by performance (unilateral contract)
a. true bargain – nephew had to actively change behavior, work, to meet requirements

b. enough to show that both parties extracted something from the bargain (don’t need to show that uncle received some pecuniary benefit)

II. The Preexisting Duty Rule TC "II. The Preexisting Duty Rule" \f C \l "2"  (was the modification supported by consideration?)

A. common law rule – adjustment of contractual obligations during the performance phase of the contract is not enforceable unless the modification is supported by consideration
B. Stilk v. Myrick (after two sailors deserted, the remainder renegotiated for a higher wage)
1. no consideration – sailors agreed to do only what they were already obligated to do
a. had original contract had said that each sailor only required to do his share based on the number of the original crew, outcome may have been different

2. Adler: doesn’t agree with no-consideration argument – sailors agreed to give up “right” to breach and pay damages (their side of the quid pro quo…)

a. pretty clear that we’re not in the world of gratuitous promise – not a sham

3. ct still didn’t believe extra work enforcement of modification – implicit bargain in original contract included working through emergencies

a. risk that some of their coworkers would wash overboard or decide to leave = risk they signed on to take in original contract

b. outcome would have been different if the change in circumstances had been engineered by the captain (sailors didn’t sign on to take that risk/burden)

C. Alaska Packers v. Domenico (fishermen demanding higher pay on contract, claiming nets weren’t serviceable (were getting paid per fish); supervisor gave in b/c no replacements were available)

1. same outcome as Stilk b/c fact-finder found the nets serviceable, so fishermen obligated to perform on original contract
a. if ct believed nets were bad (inconsistent with what employer had agreed to provide), then there would have been consideration for the modification

b. ct found nothing wrong with nets – merely a pretext for fishermen to strike

c. concern about coercion
2. look at contract – if ct believes the strategic machinations were on the side of the employer (pocketing profit by giving fishermen unserviceable nets), ct will rule in favor of fishermen

D. Brian Construction v. Brighenti (contract for excavation work; considerably more rubble than anticipated; oral agreement for additional compensation)

1. different outcome, b/c fact-finder found the rubble “additional work” compensated for in the modification by “additional compensation”

a. extra rubble = excuse not to perform on the original contract

b. implicit terms of this contract did NOT include contractor’s obligation to excavate the additional rubble (not included in contract terms, contract price)

2. deciding whether change in circumstances was an implicit term in original contract – not an exact science; cts have discretion to decide case either way

E. Rst §89 – exceptions to common law rule that modification requires consideration

1. changed circumstances (includes, but may not be limited to, changes that constitute excuse)

2. to extent provided by statute
3. when just due to material change in position in reliance on the contract (promissory estoppel)

F. UCC §2-609(1) – an agreement modifying a contract needs no consideration

1. focus on whether concession was coerced
G. ECONOMICS MODEL (to determine how to exercise discretion in finding consideration or not)

1. promisor (fisherman) will perform without renegotiation where C < P + min[A,L]
a. cost of performance < contract price + whichever is cheaper, assets or liability (p.41)

b. when fishermen perform, then net P – C; when breach, they lose min[A,L]
c. where C=5, P=1, A=10, L=100: perform(-4, breach(-10, lost profits(100

i. will perform, although they’re “losing” – would lose more with breach – EFFICIENT
d. where C=15, P=1, A=10, L-100: perform(-14, breach(-10, lost profits(100

i. will not perform, since they lose less by breaching – INEFFICIENT (high lost profits)
ii. under strict consideration, no renegotiation allowed; fish won’t get caught
iii. relax consideration rule, fishermen can treat renegotiation as enforceable, and most efficient outcome will result

2. cts tend to have more sympathy towards insolvent parties facing a high cost of price of non-performance; no sympathy towards potentially coercive parties

a. danger that fishermen might renegotiate, even if they would have efficiently performed absent the modification (danger under UCC) – therefore, need for rule that modification not “coerced”

3. so: rule of consideration for modification in situations where fisherman would perform anyways [where C < P + min[A,L] – so where inequality works out, consideration brings about good results

	
	low promisor cost
	high promisor cost

	consideration required
	GOOD
	BAD

	consideration not required
	BAD
	GOOD


III. Reliance on Promises – Gratuitous Promises (Promissory Estoppel) TC "III. Reliance on Promises – Gratuitous Promises (Promissory Estoppel)" \f C \l "2" 
A. real promissory estoppel = gratuitous promise

1. where promisee’s reliance on promisor’s gratuitous promise = independent and sufficient basis for enforcement
a. damages are generally reliance damages, not expectancy (no-consideration promises…)

2. Rst §90 – a promise which the promisor should reasonably expect to, and does, induce action or forbearance on the part of the promisee is binding if injustice can be avoided by enforcement

3. Adler’s critique of this doctrine – overextension of consideration doctrine

a. cts trying to apply consideration (gratuitous promise) analysis to cases that have nothing to do with gratuitous promises

B. James Baird C. v. Gimbel Bros. (Δ subcontractor sends out a price for linoleum; π contractor bases its bid on Δ’s price, wins bid; prior to any communication b/t π and Δ, Δ rescinds (before π officially accepts Δ’s bid))

1. sub claimed mistake; but contractor relied on sub’s price in making his bid

2. NO promissory estoppel in this case – sub would have promised to perform only if his offer was accepted (rescinding of offer happened before acceptance, therefore no promise for π to rely on)

a. offer for an exchange isn’t meant to become a promise until a consideration has been received, either a counter-promise or whatever else is stipulated

b. any reasonable contract would require an explicit agreement – since it’s so trivial for contractor to tell subs that they’ll be used, hard to believe sub would agree to be so bound without notice

3. analyzed as a relatively straightforward contracts case

a. didn’t believe this was the custom of the industry (to not inform subs)

b. didn’t believe parties intended to form contract at moment contractor used sub’s bid (didn’t think the terms of the offer so stipulated)

c. was possible for parties to have intended it, but they didn’t in this case, so no contract

C. Drennan v. Star Paving Co. (Δ sub sent π contractor subcontracting offer for paving; contractor used price in bid; sub corrected mistake after bid had been accepted)

1. no consideration because no bargained-for exchange (no offer and acceptance), so ct goes to PE

a. sub was bound to realize substantial possibility that contractor would rely on his bid

b. ct focused myopically on words – no contract formed by words, yes, but contract via actions
2. Adler: should have been treated as a contracts case – no need to go to promissory estoppel
a. in real PE cases: only promisor is bound, promisee is pure victim (no contract, no obligation running in both directions) – contractor would be free to get a better price

i. but here – contractor is bound as well ( because this was a contract!

b. reference to Rst §45 (option contract created by part performance)

c. damages reflect difference between offer price and substitute performance price (expectancy damages, not reliance)

3. cts trying to use PE in tortured ways, when it would be simpler/better to see them as contract cases

D. Goodman v. Dicker (Distributors “represented” that Retailer had received an Emerson franchise; this proved false; R claimed reliance damages and lost profits)

1. D’s status as Emerson distributor (even though not an agent of Emerson) made it plausible that D’s representation was a promise – reasonable for ct to conclude that D told R not to wait, willing to warranty that R has the franchise (not yet a contract, just a promise…)

2. but just as easy to characterize it as a contracts case (bargained-for exchange…)
a. R’s expenditure in reliance = acceptance of D’s offer, given D’s encouragement of such expenditure; implicit warranty for those expenditures (not for lost profits)

b. all that D ever agreed to repay was reliance – cts unfamiliar with terminology like this?  ordinary contracts case where damages happened to coincide with reliance measure…

3. in order to make it fit with PE, ct has to make up a “promise”

a. Adler’s rule of thumb: if you don’t have a gratuitous promise and the cts enforce it, then there is almost always going to be a bargained-for exchange

b. use PE only when there is a gratuitous promise!
E. Hoffman v. Red Owl Stores (RO promised H a franchise if H would invest $18000, which H committed to do; in reliance RO’s promise (and in part on RO’s urging), H sold his bakery/grocery, purchased a building site for new franchise, and relocated his family)

1. ct doesn’t analyze as a contract supported by consideration – doesn’t believe all the necessary elements are there; uncomfortable with filling in implicit terms

a. but: parties acted like they had a contract; if you have enough to say reliance was reasonable, you have enough to say contract was valid – may have to fill in gaps, but this is something cts can and do do

b. this isn’t a real PE case – clearly a bargained-for exchange (RO kept asking for things, H kept delivering); may not be an “offer” b/c of vague terms, but clearly bargaining
2. acc. to Adler: ct got lazy/confused, lapsed to PE, and then got the damages wrong

a. H should have been able to get lost profits from the business he shut down in reliance on RO’s promise – the only lost profits that would be expectation damages (and not available under reliance measure) would be profits lost from the franchise RO didn’t come through with

F. unilateral contract vs. promissory estoppel

1. before promisor can collect, must show that [UC] offer was to be accepted by performance, or that [PE] promisee demonstrates reliance by performing

2. both  must still be analyzed according to ordinary means of interpretation
	8 • REACHING AN AGREEMENT TC "8 • REACHING AN AGREEMENT" \f C \l "1" 


* trying to figure out what the promise was, what parties agreed to, how to interpret what was said, etc.
* general rule: subjective intent does not matter in contract formation

* components of assent: offer, (revocation), acceptance ( to be determined objectively 
I. Contract Formation TC "I. Contract Formation" \f C \l "2"  (requirements for a contract to be formed)
A. must have offer and acceptance supported by consideration (cf. UCC §206)

1. Rst §17: in general, “the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration”

2. Rst §18: manifestation of mutual assent = each party either makes a promise or begins performance

B. must have basis for determining existence of breach and giving appropriate remedy
1. terms must be “reasonably certain” (Rst §33); “reasonably certain basis for … remedy” (UCC §2-204)

2. under UCC, can impute price (§2-305), place for delivery (§2-308), time for performance (§2-309)

3. ct will NOT fill in quantity (don’t need set quantity, but do need context, e.g., requirements and output contracts)
II. Objective Theory of Assent TC "II. Objective Theory of Assent" \f C \l "2"  (mutual assent)

( YES, there was mutual assent – objective theory of assent
A. Embry v. Hargadine (employee approached employer, said “renew my contract or I quit,” employer sent employee back to work – confusion over whether this was a renewal or not)
1. if a party’s words or acts, judged by a reasonable standard, manifest an intention to agree re: matter in question, the agreement is established; unexpressed subjective state of mind is immaterial
2. ct finds for the employee – objective assent existed
a. opposite rule (requiring clarity/formalism in agreements) would have significant cost when parties involved don’t know the rules – unsophisticated employee in this case

b. cts tend to prefer the naïve over the informed, giving the informed incentive to disclose

3. reasonableness standard is context-specific – look at the parties you’re dealing with in each situation

B. Lucy v. Zehmer (alleged contract for sale of farm written and signed (by both Δ and his wife) on the back of a bar check at a Christmas party; Δ claim of intoxication/jest; π sued for specific performance)

1. ct finds for buyer – objective assent existed

a. subjective intent doesn’t matter – buyer reasonably interpreted seller’s actions as assent

2. if you go to the trouble of not only being explicit, but also to do it in writing and sign it, you have an agreement (flip side of Embry)

a. reasonable person would deem it serious, with consideration – signed writings have a different place in people’s minds than any other rule (like explicit terms)

b. want to treat a written, signed document as a valid contract

c. when you have a signed document, you need much more persuasive evidence to prove that it wasn’t a valid contract agreed upon by the parties
( NO mutual assent – offer was revoked before objective manifestation of assent
C. Dickinson v. Dodds (Dodds offers to sell property to Dickinson for £800, with set amount of time for offeree to accept; before time is up, Dickinson hears that Dodds has been offering to sell to a third party; Dickinson attempts to make his formal acceptance clear to Dodds, before time is up; found seller before deadline but after other sale completed)

1. no consideration for leaving the option open

a. just raising the offer price (inducing buyer to consider the offer) isn’t enough for consideration for an option – options are valuable just to the person who holds it, no matter what the price (option will be exercised when current market price is higher than option price; higher option price gives nothing to seller, no consideration)

2. no objective manifestation of assent (prior to objective manifestation of revocation)

a. ct found objective manifestation of revocation, since Dickinson was running around like crazy trying to get to Dodds – knew that Dodds was revoking offer
III. Existence of an OFFER TC "III. Existence of an OFFER" \f C \l "2" 
A. contract requires someone to make an offer to be bound
1. Rst §24: offer = manifestation of willingness to enter into a bargain so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

a. all about objective manifestation (reasonable man standard) – subjective intent doesn’t matter

2. offer must contain terms that if accepted would give a ct enough to decide what happens in event of breach (Rst §33, UCC §2-204)

a. few terms are truly essential for an enforceable contract

3. Rst §26: preliminary negotiations – ads, price quotes, invitations for bids: agreement to agree
( NO offer to be bound – just ad (invitation to make offer) / agreement to agree
B. Nebraska Seed Co. v. Harsh (H announces he has “1800 bushels or thereabouts” of seed, wants $2.25/cwt; NS responds by accepting “1800 bushels” and requesting delivery as soon as possible)

1. ct decided that the letter was more like an ad than an offer – invitation to make an offer
2. key factor: if corp. could reasonably believe it was the only one receiving the letter

a. within the industry – presumption that statements like these that go out to lots of people are just ads, solicitations for offers

b. if we’re going to err, err on side of making statement not an offer – presumption of no offer

3. here: price, quantity, date not fixed

a. missing terms can be supplied if offer is intended, but the absence of terms may still be evidence that NO offer was intended – ct won’t fill in terms if it thinks there’s no contract

C. Leonard v. Pepsico (infamous Pepsi Points case  ()

1. NO offer – presumption against an offer absent clear, definite, and explicit terms – just an ad
a. also, ad refers to catalog – only clear terms were in catalog; Harrier Jet not in catalog

b. and, ad (and price) were a JOKE – $700,000 clearly not enough for a fighter jet

c. Pepsico clearly didn’t intend to make such an offer

2. Adler’s take: if parties have reasonably manifested an intention to be bound to each other, and they’ve used language or taken actions sufficient to allow a ct to remedy up on breach, then there’s a contract

D. Empro Manufacturing v. Ball-Co Manufacturing (companies sign an “agreement in principle” letter of intent; disagreement over a term arises, deal dissolves; one company claims preliminary document was legally binding)
1. NO binding agreement – look to objective manifestations of intent (subjective intent doesn’t matter)

a. parties who make their pact “subject to” a later definitive agreement have manifested an objective intent not to be bound

b. letters of intent and agreements in principle only set the stage for further negotiations

2. parties allowed to approach agreement in stages

( YES, offer to be bound – enforceable even though gaps
E. Texaco v. Pennzoil (question of Texaco’s tortious interference with contract between Getty and Pennzoil; Texaco’s contention that no binding agreement existed between Getty and Pennzoil)
1. ct found enough information to suggest existence of enforceable contract

a. this opinion allows gap-filling absent explicit terms, even if such terms were contemplated to be included in the expected much longer memorialization (focus on intent over form)

b. use of external evidence (e.g., press release) as support for existence of contract (established subjective intent of one of the parties)

2. sketchy opinion: huge amounts of money involved, complexity of the transaction; hedging phrases in the agreement (e.g., “subject to”)

IV. Acceptance TC "IV. Acceptance" \f C \l "2" 
A. general notes
1. Rst §63, UCC §2-206 – unless offer provides otherwise, an acceptance made in the manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession

2. offeror can determine what means are proper for acceptance (offeror is master of his offer)

3. default Mailbox Rule (“as soon as put out of offeree’s possession” = as soon as written acceptance is dropped in the mail) – not as much at stake these days, given instantaneous electronic transactions

a. remember: revocation has to reach the offeree; options not accepted until offeror receives the acceptance (critical role of timing in options contract)

4. Rst §61 – an acceptance that requests a change/addition to terms of the offer is not invalidated unless assent is said to be depend on the change/addition

a. UCC §2-207 (battle of the forms – discrepancies on forms sent between parties) – offeror won’t be bound by offeree’s additional terms unless offeree can show that offeror implicitly agreed to the terms (mere sending of the form and silence on part of offeror will be less likely to count as assent)

( acceptance by PERFORMANCE TC "acceptance by PERFORMANCE" \f C \l "3"  (unilateral contracts)

A. where performance that creates acceptance also simultaneously completes the contract
1. classic example: reward for finding lost dog

a. no compensation for effort, partial performance

b. contract is never executory on both sides (thus unilateral)

2. where offeror’s knowledge of performance is uncertain, offeree risks inability to enforce unless he takes reasonable steps to notify offeror of performance/acceptance (unless offer otherwise specifies)

B. Carlill v. Carbolic Smoke Ball Co. (contract for sale of smoke ball, advertisement promising it would prevent the flu; buyer contracted flu, sued)

1. ct held that type of offer made invited acceptance by performance

a. offeror put on notice as soon as smoke ball purchased; notified of acceptance at time offeree ‘performed’ and got sick

2. Adler: this is NOT a unilateral contracts case!

a. CSB not getting anything out of contract (not that CSB really wants ppl to get sick, willing to contract to pay for sickness as performance)

3. this is actually a WARRANTY case – ct just confused b/c warranty put in terms of an offer

a. rest of case matters just in deciding whether warranty was a serious contract term

C. White v. Corlies & Tifft (agreement to redecorate office; builder bought materials after receiving note “upon an agreement … you can begin at once”; question of if this constituted acceptance)
1. ct says this wasn’t acceptance by performance – no objective manifestation of assent

a. builder could have bought materials for any other project, could just be acting strategically to force owner to be bound to this contract

i. if builder won, ct would essentially be giving him an option – could claim his buying supplies was “beginning” performance if market conditions favorable, could claim it was just ordinary supplies for other projects if conditions not favorable

ii. not reasonable to presume owner wanted to give builder this option (would be valuable to offeree but not to offeror – not usually what offerors want to do)

b. “objective” – has to be a manifestation that would in due course be noted by the offeror

2. Adler: NOT really a unilateral contract case – in most UCs, not possible for offeree to accept without it being knowable that offeree has accepted; White situation not likely to arise

a. this case is interesting because contract is possible to be accepted by part performance
b. would have been bilateral commitment had there been objective manifestation of assent (offeror committed to paying offeree, offeree committed to finishing with full performance)

D. Rst §45 – an offeree who begins performance has an option to complete performance according to the terms of the offer (unless offer communicates different terms of acceptance)
1. note: not an unintended option based on one party’s ability to dissemble over whether performance has begun
2. offer for unilateral contract – offeree doesn’t get one cent until full performance

a. but: by beginning performance, offeree has provided consideration for an option to complete performance within terms of the offer

b. offeree still needs to give an objective manifestation of assent, noticeable in due course (if not immediately), in order to exercise this option

3. reason for this option: when offeree’s reliance on the offer is costly

E. Petterson v. Pattberg (offer from lender that π could pay $780 less on mortgage if he pays it off in case on a specific date, before mortgage actually due; π goes to lender and tries to pay it off; Δ informs π that Δ has sold mortgage to someone else)

1. NO performance – assent would have to take form of actual payment; money didn’t actually change hands before offeror revoked the offer, so no performance and no acceptance of offer

a. offeror may withdraw offer prior to performance

b. gathering money isn’t unambiguous performance, merely preparation

2. Adler: case is wrongly decided, (cf. Rst §45) – π began to perform, should have option to complete

( acceptance by SILENCE TC "acceptance by SILENCE" \f C \l "3" 
A. Rst §69 – general rule: can’t impose an obligation on another to respond to your offer
1. exceptions

a. offeree takes benefits of the services (e.g., keeps the free CD)

b. offeror gives offeree reason to understand that silence is assent and offeree in remaining silent intends to accept (Adler: difficult/impossible to prove this)
c. where reasonable in light of previous dealings (see Hobbs)
d. offeree does any act inconsistent with offeror’s ownership of offered property

2. see notes p. 64 (CD/book clubs, credit card teaser rates)
B. Hobbs v. Massasoit Whip Co. (Hobbs sent eelskins to MWC on a regular basis; sent another set of skins, skins retained for several months without notifying π whether accepted or not)

1. offeree’s prior conduct can establish implicit assent to acceptance by silence

a. importance of repeat relationship – seller had reasonable belief that buyer was willing to stay in this relationship

b. buyer had every opportunity to tell seller that if he didn’t like the terms, he would just throw away the skins

	9 • INTERPRETING ASSENT TC "9 • INTERPRETING ASSENT" \f C \l "1" 


I. Empty Terms / Illusory Promises TC "I. Empty Terms / Illusory Promises" \f C \l "2" 
* empty terms = terms that appear to be explicit on their face, but on closer look language is so ambiguous that there is no reasonably certain basis for interpreting the term

* illusory promise = promise so insubstantial that it imposes no obligation on the promisor (looks like a promise, but in fact contains no commitment by the promisor)

A. arg by one of the parties that what appears to be an ag is in fact invalid – no reasonable interpretation of what appears to be the ag that leads you to believe that it’s the product of a bargained-for exchange
1. not a no-consideration case: cts here trying to protect a party from a bargain that they in fact reached

a. irrationality, unfairness – related to unconscionability

b. no reasonable person could have entered into this agreement, so ct will assume that no one did enter into such an agreement

2. consider whether present explicit terms should be interpreted to have content, or instead be deemed empty so as to prevent contract formation

B. New York Central Iron Works v. US Radiator Co. (seller agrees to furnish buyer’s requirements of iron for a fixed price; buyer to use the iron in radiator manufacturing; market value of iron goes way up, buyer “requires” significantly higher amount than ever before) ( requirements contract
1. judgment for buyer – requirements contract enforceable since buyer isn’t just a reseller of iron

a. had buyer been mere reseller – requirements contract would be such that buyer can’t lose money, seller can’t make money, buyer can make money, and seller can lose money

b. when value of iron goes up, buyer will require everything seller has; when value goes down, buyer will require nothing – speculation, bad faith

c. no reasonable seller would enter into this contract – buyer made mere illusory promise
2. since buyer isn’t a reseller – customers for radiators constrain buyer’s ability to ramp up or shut down manufacturing
a. not unreasonable for seller to run this kind of risk with fluctuation of market, so constrained

C. Eastern Air Lines v. Gulf Oil (long-standing relationship for Gulf to supply all Eastern’s fuel requirements; in OPEC crisis, Gulf demanded higher prices) ( requirements contract
1. UCC §2-306(1) – good-faith requirement specifically for output/requirements contracts; requires that quantity not be disproportionate to an estimate or (absent an estimate) to experience 

a. shut-down for lack of orders might be permissible, but a shut-down to curtail losses on the buyer’s part would not be
i. but: buyer can get around by leaving prices high when market price plummets, driving customers away – voila, no orders, so shut-down to avoid losses…
b. similarly, “sudden” expansion isn’t okay, but “normal” expansion is
2. found to be a binding contract because of internal limits on how much oil could be used by Eastern
3. doesn’t provide much guidance re: good faith requirement for output/requirements contracts…
D. Wood v. Lucy, Lady Duff-Gordon (LDG agreed to give W right to use her name; W to give her 50% of profits; LDG breached, claimed no consideration (illusory promise)) ( exclusive dealings contract
1. ct imputes duty of reasonable efforts to save contract from being an agreement where one party placed at the mercy of the other (W had duty to expend reasonable effort in endorsing products)
a. use of good-faith requirement to remove this case from the reseller hypo in NY Central Iron
b. bargained-for exchange = exclusive rights in exchange for best/reasonable efforts
i. promise wasn’t illusory; ct enforced contract
2. Adler: right result, but mischaracterized – should enforce contract even if no such implicit term
a. good-faith duty arguably not necessary – explicit terms provide W an incentive to expend efforts (only way he can profit from arrangement)
i. not necessary that there be an implicit term of reasonable efforts, b/c it may have been in the parties best interests for there not to be (remember price: LDG may have had to bargain to give W 60% in return for best efforts requirement…)
b. might be unconscionable for LDG to place herself in this agreement, but might not be – not necessarily ludicrous for this contract to be signed
II. Role of subjectivity TC "II. Role of subjectivity" \f C \l "2"  
( ambiguous terms (multiple meanings, question of which meaning was intended by parties)
A. Rst §201
1. if there’s an actual meeting of the minds, this controls (where parties attach same meaning)
2. meaning of party ignorant of disagreement or doubt controls, over meaning of knowledgeable party

a. forces disclosure of information both parties would find important

3. subjective meaning does not otherwise matter (preservation of objective theory of assent)

B. Raffles v. Wichelhaus (contract for sale of cotton “to arrive ex ‘Peerless’ from Bombay”; confusion over which ‘Peerless’ cotton was to arrive on – buyer thought Oct, seller thought Dec; price fell)

1. NO contract – no meeting of the minds; both subjective meanings were plausible
2. note: if Bush rule wasn’t in effect – seller could have accepted that contract was for Oct, admit to breach, and then sue for negative liability (buyer’s savings due to seller’s breach)

a. but because of Bush, this case makes it into the casebook

C. Oswald v. Allen (controversy over whether “Swiss coin collection” in sale contract referred to one or both collections of owner)
1. NO contract – ct held that there was no sensible basis for choosing b/t conflicting understandings

2. special circumstance: language barrier (may have made conversation re: excluded coins difficult)

( vague terms (where unclear whether term was meant to apply beyond its plain meaning)
A. hierarchy of context (cf. UCC §1-205)
1. express terms

2. course of performance (b/t parties on this particular contract)
3. course of dealing (b/t parties, in other interactions)
4. usage of trade (what industry usually does)
a. Adler: usage of trade is the only useful aspect of this analysis – express terms would mean no controversy in first place; course of performance and course of dealing can be invalidated by argument that term in question was a waiver of usual practices
5. Weinberg v. Edelstein (lease contract with clause agreeing to not sell “dresses”; question of whether skirt-blouse combinations violate this agreement)

6. controversy b/t π’s meaning (“two-piece dresses”) and Δ’s meaning (“mix and match separates”)

7. ct finds for Δ based on usage of trade – mix-and-match separates, based on practices of fashion industry, pricing, how women wear dresses vs. how they wear two-piece separates, etc.

a. does grant π an injunction against Δ to not sell the two-pieces together as one unit

8. no right answer in these situations…

B. Frigaliment Importing Co. V. B.N.S. Int’l Sales Corp. (controversy over meaning of “chicken”)

1. objective meaning and trade usage permit either interpretation… ct could have said no contract (like in Raffles or Oswald)…
a. but ct instead holds that π didn’t sustain burden of showing “chicken” was used in narrower rather than broader sense

b. Δ seller was new to business; thus, burden on π buyer (knowledgeable party)

2. when you have a broad meaning of a term, then the party who wants the narrower interpretation must speak up early and clearly, get an explicit term in the agreement

a. terms of art in a trade must be made explicitly, even when both parties sophisticated

C. note: if there are two ignorant people, with different subjective interpretations of the meaning of a contract or a contract term, ct will generally throw the contract out

1. an honestly held subjective difference of opinion must imply that there is no generally accepted objective meaning

III. Unconscionability TC "III. Unconscionability" \f C \l "2"  (outside of the interpretative paradigm)
A. two types of unconscionability
1. process – if process of negotiation is defective, and one party is fooled into contract as a result, it’s almost uncontroversial that this is unconscionable – don’t allow knowledgeable person to get a contract on terms favorable to him

a. incentive for knowledgeable party to either accept other party’s understanding or to disclose

2. substance – terms of contract; very controversial

B. UCC §2-302, Rst §208 – principle of avoiding “oppression” (substance) and “unfair surprise” (procedure)
1. note: unconscionability cases are almost always about context, issues dealing with public policy

2. example of car rental agreements – form contracts

a. a clause committing 10% of income for rest of career would be unexpected – expectation that such a clause would be unenforceable (see notes p.77-8 for rest of analysis)

b. relatively uncontroversial – dealing with unfair surprise, procedural concerns

( substantive unconscionability (much more controversial)

A. Williams v. Walker-Thomas Furniture (installment plan for furniture; customer agrees to broad security interest encompassing all previous purchases from seller – in event of breach, seller will resell other purchases, apply proceeds to amount of debt, excess returned to customer – interest as means of leverage)
1. ct held that trial ct must at least consider argument that this clause was unconscionable (too much pressure on part of seller)

a. argument against enforcing contract (unconscionable) based on parentalism – want everyone who enters a contract to be fully informed

b. ct argues that it’s not reasonable to take away someone’s refrigerator because they defaulted on a stereo…

2. problem with parentalism argument for unconscionability – goes against consumer autonomy in deciding what to risk money on
IV. Good Faith TC "IV. Good Faith" \f C \l "2" 
* seems to be related to unconscionability, but Adler says the two have nothing to do with each other
A. Rst §205, UCC §1-203 – every contract includes an immutable implicit duty of good faith and fair dealing

1. difficulty is in determining good faith in context

2. one way of defining good faith: doing what the contract requires you to do

a. looking to implicit terms of contract (intent of parties)

3. so we’re back to interpretation of the contract (not a question of existence of contract)

B. commercial lease cases – often difficult to determine when self-interest is good faith, but can almost always tell when it’s bad faith (pure strategic maneuvering)

1. cf. Schwinn-Huffy-Trek hypo (notes p.80) – bad faith when a party acts in a way that reduces the overall wealth of the enterprise (idea of joint welfare maximization as arguably good faith)

a. clearly bad faith when you act to benefit self at expense of joint welfare; less clear when self-interested change in behavior increases joint welfare but causes other party to gain less than he would have before change in behavior

2. Goldberg v. Levy (contract: if gross sales < $101K, tenant can terminate lease and not have to pay landlord a percentage of gross receipts)

a. tenant cannot depress annual gross receipts in order to cancel a lease
b. bad faith because it was a purely strategic move – no economic justification for doing so

c. wasteful to intentionally suppress business; would have been more efficient to renegotiate to get out of lease

3. Mutual Life Insurance v. Tailored Woman (first contract for main store: fixed rental plus percentage of gross receipts; second contract for 5th floor: fixed rental only)

a. integration issues aside, tenant in need of more space can divert sales away from lease obligation

i. good faith because it increases joint welfare of the enterprise
b. only those fur sales that came directly from business in the main store to be counted as part of revenue for percentage rent, even though all furs were originally in main store

4. Stop and Shop v. Ganem (percentage rental at store 1; Δ lessee opened up stores in other nearby locations; ceased operations at unprofitable store 1)
a. tenant can discontinue an unprofitable business, even if it had stores elsewhere that would arguably scuttle that business

i. outcome may have been different had Δ opened up store right next door – no possible sound business reasons for doing so, would be a purely strategic move
5. Food Fair Stores v. Blumberg
a. tenant can expand businesses elsewhere

C. dividing rationale: whether it makes good business sense to make the change, or whether it’s pure strategy
V. Warranties TC "V. Warranties" \f C \l "2" 
* related to good faith in that they’re also terms that parties implicitly assume go with the deal, and it’s reasonable for them to so assume
A. implied warranty of merchantability – when a seller sells a good that is usually used in a particular way, seller warranties that it’s good for that purpose (general warranty)

1. would be bad faith for seller to claim that sale involved only “rollerskates with wheels,” with no explicit term of wheels remaining attached while in use – everyone knows that wheels are supposed to stay on, seller implicitly warrants that they will; see UCC §2-314

B. implied warranty of fitness – if seller knew about particular purpose for which user was buying product, and knew that user was relying on product for this purpose, will be liable (specific and limited warranty)

1. see UCC §2-315, Step-Saver v. Wyse
C. role of explicit warranties can be questioned on grounds that can be characterized as matters of good faith, such as whether buyer can rely in good faith on a warranty she knows to be false
1. but: a warranty can’t be true or false – it’s a promise that can be broken, not a statement

2. buyer still prevails – treat warranty as insurance policy

3. note: sometimes a warranty, in context of complicated arrangement, can instead just be an excuse for the other guy to get out of the contract – all depends on context
VI. Written Manifestation of Assent (writings as evidence) TC "VI. Written Manifestation of Assent (writings as evidence)" \f C \l "2" 
* question of interpreting a written agreement when contradicted by other agreements (oral or written)
A. Parole Evidence Rule (“extrinsic evidence rule”) – where a writing represents a final agreement, PER prohibits the introduction of evidence on prior, or contemporaneous oral, agreements with respect to terms that contradict the writing or come within the scope of a comprehensive portion of the writing
1. all about deciding whether or not we have a writing that is intending to exclude prior agreements

2. “comprehensive portion” ( completely integrated agreement (explicitly adopted by parties as a complete and exclusive statement of the terms of the agreement – final expression)

a. see Rst §§ 209, 210, 213, 214, 216 (pp. 471-473 of casebook)

b. UCC §2-202: written agreement, intended to be final expression of agreement, may not be contradicted by evidence of prior or contemporary oral agreements; may be supplemented...

B. Thompson v. Libbey (written agreement re: sale of logs; buyer claimed warranty of the quality of the logs was made orally at time of sale, wanted to introduce oral testimony to support this claim)

1. parole evidence inadmissible when the written instrument is the full agreement (complete legal obligation)

a. analyze writing to decide whether it should be considered the entirety of an agreement

b. writing didn’t mention warranty; ct held that if there was an agreement re: warranty, it would have been in the contract itself
C. Brown v. Oliver (written agreement re: sale of hotel; dispute as to whether furniture was included; buyer claimed prior oral agreement including furniture, wants to introduce evidence to support this claim)

1. ct held that PER didn’t apply here, allowed extrinsic evidence
2. Adler: surprising/wrong result – would imagine that if parties had truly agreed on the sale of the furniture, it would have been included in the writing

a. you’d think buyer would have been careful to get this term included – here, Adler is pretty sure buyer is lying, trying to get more than what he contracted for

b. buyer wants to get hotel and furniture for the single price in the writing – what are the odds that parties would agree to both sales and not itemized the prices in the contract?

i. would perhaps be a different case if buyer were arguing that there was a separate agreement where buyer would also buy furniture for additional consideration

3. strange result for ct to come to – reason for PER is to prevent fabrications like this…

D. cts will consider extrinsic evidence on whether a writing is intended as fully integrated / exclusive
1. can have the impact of diluting PER; some judges won’t look beyond the face of some writings

E. Traynor (Pacific Gas) vs. Kozinzki (Trident Center)

1. Traynor – “plain meaning” only reflects judge’s own personal linguistic/educational background; must allow outside evidence since words have no meaning outside of context
2. Kozinzki – cts have gone too far in allowing evidence on things that are clearly clear, to detriment of commercial arrangements – anything that weakens PER weakens certainty that parties can have in the commercial arrangements
3. reconciliation of Traynor and Kozinzki – include explicit integration clause, “we really mean it” language, to guard against PER attacks
F. Statute of Frauds – certain contracts unenforceable unless evidenced with a writing signed by the person against whom enforcement is sought

a. Rst §110: sale of interest in land; sale of services that will last longer than a year; sale of goods worth $500 or more (UCC §2-201)

2. general exception: promise may become enforceable if person has induced reasonable reliance
a. note that reliance-based provisions tend to lead to reliance-based remedies

	10 • CONSTRUCTIVE TERMS TC "10 • CONSTRUCTIVE TERMS" \f C \l "1" 


* ultimately, this is about interpretation as well – what the implicit terms of the contract were
I. Material Breach (substantial performance) TC "I. Material Breach (substantial performance)" \f C \l "2" 
A. general doctrine

1. where there has been no “material breach,” and there thus has been “substantial performance,” the recipient of the performance cannot walk away from the contract – must perform his end of the deal and accept damages just for failure of complete performance
a. something of a modification of Bush rule: a substantial breacher of a contract can’t sue on the contract; as long as breach isn’t material, breaching party can sue on contract

2. Rst §348: where the cost of completion is disproportional to the diminution in market value (when there is substantial performance) then the damages will be diminution in market value
a. material breach ( cost of completion damages
b. substantial performance ( diminution in market value damages

3. hypo: A supposed to renovate B’s trailer for $25K; accidentally leveled it instead, causing $50K of work to restore and make contracted-for renovations

a. A hasn’t substantially performed, so will have to pay $50K ($75K less $25K contract price)

b. doesn’t matter if destruction of trailer has increased value of B’s oceanfront property – must look at idiosyncratic value of trailer to B (obviously wants to keep it, or else would have contracted for leveling instead of renovation)

4. hypo: A agrees to landscape GA acc to plans for $25K, plans include requirement for “10.5’ retaining wall”; A accidentally builds 10’ wall instead, causing $50K of work to correct error and complete improvements, on which the market would place only trivial value (diff b/t 10’ and 10.5’)
a. difference from hypo 1: magnitude of difference b/t perf and what was contracted for
b. much harder for B to make idiosyncratic value argument for the missing 6”

i. in order for idiosyncratic value arg to work, must have a substantial difference that the rest of the market doesn’t care about (with ex ante evidence to support)

ii. assuming we don’t believe B, there has been substantial performance, so ct will award diminution of market value award (very small damages)

5. importance of centrality of the term

a. relatively central term is more likely the basis for idiosyncratic valuation by non-breaching party, rather than ex post opportunity for hold-up
b. goal to facilitate only efficient breach, induce proper incentives for investment

i. failing to award damages based on idiosyncratic value ( underinvestment

ii. awarding damages for hold-up ( overinvestment
B. Jacob & Young v. Kent (Reading pipes case)
1. ct awards difference in market value

a. “trivial and innocent” omission in inadvertently using wrong brand of pipes

b. owner entitled to cost of completion unless grossly and unfairly out of proportion to the good to be attained – here, ripping up walls and putting in new pipes not worth it

C. Groves v. John Wunder Co. (Δ didn’t remove to level land)

1. Δ simply doesn’t perform – large discrepancy b/t cost of completion and market value (Δ argued that cost to Δ would be much larger than value conferred to π)

2. ct rules in favor of nonbreaching party

a. breach was intentional; grading land isn’t “wasteful”

b. Adler: ct makes mistake of not taking into account opportunity cost…

D. Peevyhouse v. Garland (fact pattern similar to Groves)
1. ct focuses on whether or not the determining question was central to the contract
a. if central to contract, more likely that owner had idiosyncratic taste to get work done

b. remarkable about this case: no way to read it other than that term was central, but ct decides otherwise

2. but the rule is good; future (more enlightened) judges will apply properly
E. these cases depend on expectancy damages – how to make nonbreaching party whole

1. Adler’s solution: make π choose at time of suit b/t market diminution damages or specific performance, which he cannot refuse to accept later – takes away strategic behavior

2. if you tell π he’s going to have to spend that award on what he claims he values, if π telling the truth, you get the right result

II. Mutual Mistake TC "II. Mutual Mistake" \f C \l "2" 
* best understood as merely an attempt to identify implicit terms perhaps combined with a question of whether to impute terms that might not in fact be part of (even an implicit) agreement
* explicit terms are clear; parties arguing over whether there was an implicit condition in the contract excusing one party if a certain contingency arose

A. Sherwood v. Walker (contract over sale cow; cow turns out to be fertile; seller wants contract voided)

1. ct voids contract – mutual mistake goes to essential substance of the contract (not arguing over interpretation of language)

a. parties wouldn’t have made the contract except for this mistaken understanding; therefore no contract exists (now that truth is known)

2. Adler: infertility wasn’t necessarily an implicit condition; parties didn’t intend ex ante for contract to be off if cow was fertile – statement that cow was “probably” infertile (all contracts are bets)

3. in order to determine what term should be imputed, three steps:

a. guess at best default rule for mutual contemplation (for future parties)

b. discourage strategic behavior (in case one party did contemplate the contingency)

c. encourage efficient ex post behavior (right incentives for party more likely to discover truth between time of contract and time of sale to behave properly – i.e., take care of fertile cow)

4. note: distinction from Oswald – not fighting over meaning of “cow,” fighting over whether or not parties had reached an agreement on an implicit term (whether there was an excuse)
B. Nester v. Michigan Land (purchase of timber rights; quality/quantity less than expected, buyer wants to avoid paying contract price – claim that implicit warranty was breached)

1. seller wins (yes contract) – parties contemplated risk, and gamble was included in the contract price
a. any warranty (re: quantity/quality) would have been express
2. problem: unsophisticated parties may make contracts without terms of art
a. here, though, both parties sophisticated – would have made any warranty express

C. Wood v. Boynton (seller mistakenly sells a diamond for a dollar)

1. buyer wins (yes contract) – contingency not contemplated; ct reads silence as non-condition

a. best default rule for future parties – silence in contract = buyer gets to keep diamond

b. incentive for people to acquire legit information

2. BUT: if buyer suspected rock was a diamond – in that case, unilateral mistake; ignorant π may win

D. Lenawee County Board of Health v. Messerly (buyer mistakenly agrees to purchase worthless land)

1. seller wins (yes contract) – parties contemplated risk, in general sense – general risk of land not being worth what you think it might be worth, always the case in land sales

2. contract explicitly assigned risk to the buyer in an “as is” clause

3. “as is” rule aside, best default rule may be to read silence as a non-condition

E. Rst §§151, 152, 154, 157, 158 – ct ultimately left to do what is “reasonable under the circumstances”

1. no guidance in the hard cases (where assumption of risk isn’t clear)

2. ultimately, these questions are about implicit terms

3. given seller’s better knowledge (in most/many cases), Adler would rule for buyer – precedent discouraging future sellers from playing game and later claiming they didn’t know

III. Unilateral Mistake TC "III. Unilateral Mistake" \f C \l "2" 
* Rst §153: mistake of a “basic assumption” by one party releases her of her obligations under contract only, in essence, if the other party should have corrected the assumption
A. Tyra v. Cheney (mistake in contract bid – left out cost of an item; owner knew mistake)

1. not really a unilateral mistake case – mistake was about contract terms, not about a fact of the world

2. ct rules that you can’t simply grab a bid that you know is in error – where one party attempts to take advantage of another party’s unilateral mistake, contract is not enforced

3. NB: ct doesn’t enforce the higher contract bid (as it would under Rst §201, where meaning of ignorant party controls) – instead, negates the contract

a. contract Rst §153 (unilateral mistake) with Rst §201 (role of subjectivity in assent)

B. Laidlaw v. Organ (contract for sale of tobacco where buyer knew of Treaty of Ghent ending War of 1812 but seller didn’t – buyer knew price of tobacco would shoot up)
1. generally, cts won’t require people to share information that required effort to come by (research, business acumen, etc.), and that is available to both parties

a. motivate parties to obtain info

( CHANGED CIRCUMSTANCES
IV. Impossibility / Impracticability TC "IV. Impossibility / Impracticability" \f C \l "2" 
* doctrinally different from mistake – the false assumption is about an event in the future at time of contract
* but decision on how to treat silence is essentially identical (just another implicit terms doctrine) – discern implicit term, or impute best possible term

* Rst §§261, 263; UCC §2-613, §2-615

A. Paradine v. Jane (land lease case; lessee claimed impossibility after royal army invaded, deprived him of benefit of the land)

1. where law creates a duty, party is excused when can’t perform due to no fault of his own; but where contract creates a duty (party created duty upon himself), he is bound to perform even if accident occurs (could and should have written excuse into contract)

2. more of a frustration case – difference between impossibility of performance and impossibility of payment (lessee was still able to pay the rent – performance wasn’t impossible)

3. silence on this contingency doesn’t excuse lessee from paying rent; ct decided best default rule would be to make lessee liable for this risk

B. Taylor v. Caldwell (rental of music hall; music hall burns down after executing contract, before lease term)

1. in contract where performance depends on the continued existence of given person/thing, a condition is implied that the impossibility of performance arising from the perishing of person/thing shall excuse the performance

a. this ct gets CONFUSED b/t impossibility of performance and impossibility of payment

2. Adler: music hall owner should pay – in best position to take precaution against the accident in the first place or to exercise precaution to put it out quickly (lessor to internalize costs of risk, would then have right incentives to take right amount of precaution)

a. also, likely that this is the agreement parties reached ex ante (amount that lessor would lose in lower rent would be greater than amount lessor would lose in greater insurance, so this is probably the agreement the parties came to)

C. CAN v. Phoenix (actor died of drug overdose before he could perform on contract for two movies)

1. actor’s death (presumably accidental) provided impossibility excuse

a. being alive = condition to performance

2. question isn’t whether or not Phoenix had to perform, but who should bear the loss of his failure to perform – ct rightly decides that loss should be borne by employer

a. sensible since suicide is rare, and incentives to stay alive are sufficient for promisee

D. Eastern Air Lines v. Gulf (higher fuel price due to OPEC crisis)
1. Gulf argued that contract was commercially impractical under UCC §2-615 – must be unforeseeable failure of an underlying assumption of the contract which risk was not specifically allocated to the complaining party

2. even if Gulf had established commercial impracticability, still wouldn’t prevail – events associated with energy crisis were reasonably foreseeable at time contract was executed; Gulf might have protected self in contract

a. when something is foreseeable, parties often fix price in event of such market fluctuation

b. to allow excuse for fluctuation would go against very purpose of the contract

V. Frustration TC "V. Frustration" \f C \l "2" 
* performance not difficult/impossible, just less valuable

* question: is the changed circumstance such that the parties, as an implicit term, wanted there to be an excuse?
A. Krell v. Henry (space rented to see coronation; coronation didn’t occur)

1. neither party had control over risk of coronation not occurring – who should bear the loss?

2. ct recharacterized contract as “license to use rooms for a particular purpose” – therefore, since the purpose was frustrated, no contract
B. Lloyd v. Murphy (lease to car dealer, allegedly frustrated by WWII restrictions on sale of new cars)

1. frustration requires total (or near total) destruction of the purpose for which, in contemplation of both parties, the transaction was entered into – performance possible, but expected value of performance has been destroyed

2. no defense if:

a. contingency was foreseeable or controllable (gov’t restrictions were), or
b. counterperformance remains valuable (here it was valuable – lessor waived use and subleasing restrictions and offered to reduce rent)

3. ct held that risk was contemplated and implicitly allocated to lessee

C. Rst §265 – offers little help, again disclaiming any rule if language or circumstances indicate the contrary

1. drafters of Rst have to put such a clause in – no hard and fast rules when the question is simply “what are the implicit terms of the contract” – depends on context

2. all about interpretation
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