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A look at the Law on Content-Based Regulation and the Doctrine of

Unconstiiutional Conditions in the Context of Government Funding of the Arts

by Beverly M. Wolff*

“The First Amendment means that the Government has no power to restrict
expressfa? because of its message, fts idess, its subject matter, or its
content.”

"[EJven though a person has no right to a valuable government benefit and even
though the government may deny the benefit for a number of reasons there are
some reasons dpon which the government may not rely. It may net deny a
benefit to a persen on a basis thalt infringes his constituEfnna?ly protected
interests - especially his interest in freedom of speech.”

A review of recent efforts by Congress, through appropriation and

reauthorization 1egis]at1un3

» Lo restrict the National Endowment for the
Arts’ (hereinafter "NEA") funding of certain works of art, followed by the
NEA's implementation of procedures consistent with such legislation, requires

consideration of the scope of the government’s power to place restrictions on

lﬂpiniun of Justice Black, Police Department of Chicago v. Mosley, 408
U.5. 92, 85 {1972).

%perry v. Sindermann, 408 U.S. 593, 597 {1972).

3The NEA was created in 1965 by Pub. L. No. 89-209 § 5, 79 Stat. 845,
846-49 (15960) (codified as amended at 20 U.S.C. §§ 951-968). Since then, it
has generally been subject to reauthorization every five years and
appropriation anpually. For 3 summary of the origins or history of the
Endowment, see. e.g.. Note, Standards for Federal Funding of the Arts: Free
Expression and Political Control, 103 Harv. L. Rev. 1969 (1990), Hote, The
Natichal Endowm Lhe : A Search for an Fguitable Grant-makin
Process, 74 Gen. L.J. 1521 {14986).

®1990 by Beverly M. Wolff. A1l rights reserved.

*The author wishes te thank Heidi Jon Jagoda, a student at Dickinson Scheol of
Law, For her research on and analysis of content-based restriction.
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funding. This paper focuses on the scope of that power, in the context of NEA
and Congressional actions with regard te arts funding, first looking at the
government’s Jimited ability Lo impose content-based restrictions and then at

the doctrine of unconstitutional conditions.

Part I provides a backdrop by briefly describing the actions taken by Congress
and the NEA this past year and the First Amendment issues raised by these
actions. Part II briefly focuses on the general case law on the government’s
power to impose conteni-based regulations and how this case law relates to the
NEA’s restrictions. Part 1[Il focuses on the imposition of content-based

restrictions as a condition of government funding and whether this creates an

uncanstitutional condition.

Much has been written on the history and theories regarding the doctrine of
unconstitutional conditions, as will be noted later. It is not the intent of
this author to create once again such a historical analysis. Rather, 1t is
the intent of this paper to briefly survey the present law and scholarship.
This is not an area of the law where there are absolutes; consequently, more
questions are raised than answered. For a start, these guestions include: Is
there a fundamental distinction between government inaction and government
action once it has entered the arena through the conferrence of a benafit?
What standard of review is the government subject to when it impeses content-
based restrictions? Is the standard of review different where the restriction
is imposed as a condition of funding? Does the dactrine of unconstitutional
conditions protect against the imposition of content-based restrictions on HEA

funding of art?



I. Congressional Restrictions on Maticnal Endowment for the Arts Funding of
the Aris

A. legislalive and Administrative Chronology

Last year, in its 1990 Appropriations Act for the MEA, Congress enacted
legislation prohibiting the Funds of the NEA {and the National Endowment
for the Humanities) from being used to produce "obscene" art.4 That

statule provides, in pertirent part:

None of the Funds authorized to be appropriated for the Naticnal
Endowment for the Aris or the National Endowment For the
Humanities may be used to promote, disseminate, or produce
materials which in the judgment of the Mational Endowment for the
Arts or the National Endowment for the Humanities may be
censidered obscene, including but not limited to depictions of
sadomascchism, homeeregticism, the sexual exploitation of children,
or Individuals engaged in sex acts and which, when taken as a
whole, do not have serious literary, artistic, political, or
scientific value.

Depariment of the Intericr and Related Agencies Appropriztions Act of

1990, Pub. L. No. 101-121 § 304, 103 Stat. 741 (1989).

4This was not the First time Congress considered such a restriction. In
1985, Congress considered funding preohibitions on the basis of "obscenity".
See, e.9.. H.R. Rep. Ho. 274, 99th Cong., lst Sess., at 26 (19B8) reprinted in
1988 U. S. Code Cong, & Admin, Mews 1072 {hearing on Funding of “obscene"
proposals; rejected amendment that would have 1imited funding of projects that
in "experts’ view would be ‘patently offensive to the average person and lack
serious Titerary or artistic merit’"),

Note that Congress has alsoc contemplated funding prohibitions on the
basis of such Factors as the use of disparaging ethnic images. 5See The Grant
Mali r f ignal Endowment for the : Hearings g the
Subcomm. on Postsecondary Fducation of the House Comm. on Education and Labor,
98th Cong., 2d Sess. [1884) (amendment proposed by Rep. Biaggi).




i

The 1990 appropriation legislation alse called for the c¢reation of an
Independent Cecmmission to review the NEA grant-making procedures, its
panel system and standards for grant-making, including in the criteria
for grani-making, a consideration of the standard for obscenity set

forth in Miller v, California, 413 U.S. 15, 24 {1973}.5

Fellowing the enactment of this law, the NEA included the restrictive
language guoted above in ils "General Information and Guidance for
Fellowship and Individual Project Grant Recipients" and in its “"General
Terms and Conditions for Organizational Grant Recipients". The NEA
requires all grant recipients to sign a form certifying that the
recipient will abide by all of the terms and conditions set forth in
these documents. Additionally, the HEA issued a “"Statement of Policy
and Guidance for the Implementation of Section 304 of the Department of
the Interior and Related Agencies Appropriations Act of 19%0", which the

adopts the definition of cbscenity set Forth in Milier, Id. at 24, and

5This standard, which you probably now know by rote, merits citing as it

is central to the effarts of the government to place restrictions on certain
types of art. The definiticn is:

(a) whether the average person, applying contemporary community
standards would find thal the work, taken as a whole, appeals Lo the
prurient interest; {b) whether the work depicts or describas, in a
patently offensive way, sexual conduct specifically defined by the
applicable state law; and (c) whether the work, taken as a whole, lacks
sericus literary, artistic, political, or scientific value.

This standard is not referred to as the Miller standard in the mandate
creating the Commission, but is paraphrased therein. Department of the
Interior and Related Agencies Appropriations Act of 1990, Pub. L. Ho. 101-121,
§ 304 (b)(4)(D), 103 Stat. 741, 742 {1989) (to be codified at 20 U.5.C. §

The Commission was also mandated to consider whether the standard for

publicly funded art should be different than the standard for privately Funded

Id. § 30 (c)(1}(B).
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asserts that the restrictive language in the Terms and Conditions also
shall be understood to embody this definition of obscenity. This
statment also provides that Lhe NEA will review all grant applications
and will deny grants For projects that the HEA helieves violate Sectien
304.

During 198% and 1930, the NEA was invalved in public controversy over
its funding of certain works of art and exhibitions, including Piss
Christ {a photograph of a plastic crucifix submerged in urine}; the

Robert Mapplethorpe retrospective, The Perfect Moment {containing five

photographs with homeerotic themes and two with frontal nudity of
minors), which was canceled by the Corcoran Gallery of Art in
Washingten, D.C. and which subseguently became the cause for an
indictment of the Cincinnati Art Center and its Director on obscenity

b

charges when the exhibition traveled there;” and the Witnesses: Againsi

Our Vanishing exhibition at Artists Space in New York, {which centained
art work accompanied by a catalogue which was critical of public
officials, including Senator Jesse Helms, For being insensitive to AIDS

victims)., The NEA initially rescinded its funding of Witnesses: Against

Our ¥anishing but then reconsidered and restored the grant.T

On September 11, 1890 the Independent Commission submitted "A Report to

®The Center was found not guilty, after a jury trial. Sea N.Y. Times,
October 6, 1990, at 1, cei. 1.

?Fur a further discussion of these incidents and the legal issues which
they raise, see Rohde, " the State: Congress and Censorship of the
National [ndpwment for the Arts, 12 Hastings Comm/Ent L.J. 353 (Spring 1990).
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Congress on the Natiomal Endowment fpr the Arts" in which it, inter
alia, declared its finding "that the standard For publicly funded art
must go beyond the standard for privately funded art" (p. 57). The
Commission, elaborating on this point, said that public suppert required
gaing beyond considerations of artistic merit to "take into account the
conditions that traditionally govern the use of public money" {p. 57).
The Commissicn reaffirmed that the NEA's guiding principal must be
artistic merit but also suggested that it "has a responsibility Lo serve
the public interest and premote the general welfare” (p. 58). The
Comiission further recommended that the NEA reform its grant-making
procedures to vast sele authority in the Chairperson, {p. 63), and
revise the peer-pangl system, including the Chairperson’s review of the

number and scape of the panelists (pp. 65-68, 71-77).

Additionally, the Independent Commission Report presented the "Consensus

Statement" of a legal task FUTCEB

asked to address the legal and
constitutional issues invetved in funding art. This Consensus Statement
concludes, in brief summary, that while there is no constitutional
ohligation to fund the arts, if federal funds are used for this purpose
"constitutional limitations ... may come into play” {p. 85); for
examp1e. it cannot do so in a way that is aimed at dangerous ideas, {p.

B5-86). The task force also concluded that the NEA "is an inappropriale

iribunal for the legal determination of obscenity for either ciwil or

BThe task force was comprised of Floyd Abrams of Cahill, Gordon and
Reindel; Professor Michael McConnell of the University of Chicago Law School;
Professor Henry Moynihan of Columbia University Law School; Theodore Qlson of
Gibson, Dunn & Crutcher; Dean Geoffrey Stone of the University of Chicago Law
Scheol, and Prefessor Kathleen Sullivan of Harvard Law School.
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criminal Tiability" (p. 87}, and recommended that the NEA rescind its
requirement that grantees certify that the work they produce will not be
abscene, {p. BB].E It also recommended against the imposition of
speciFic restrictions on the content of works as "[c]ontent based

restrictions may raise serious constitutional issues ... " (p. 89).

On October 27, 1920, Congress reauthorized the BEA for & three-year
period, amending the original authorization of 1965, 20 U.S.C. § 954, to
prohibit the use of NEA funds for works determined to be obscene "in a
Tinal judgment of a court of record and of competent jurisdiction.”
Natienal Foundation on the Arts and the Humanities Act of 1965 (October
27, 1990} (to be codified as amended at 20 U.S.C. § 952(3)(j)). The new
law also provides that no grant shall be made except upon applicaticon in
accordance with regulations issued and procedures established by the
Lhairperson, which shall ensure that "artistic excellence and artistic

merit are the criteria by which applications are judged, taking into

consideration general standards of decency and respect fer the diverse
beliefs and valuas of the American public." 1d. at § 954(5){d)
{emphasis added).

The reauthorization legislation provides for the repayment of
grants used for works determined to be obscene, with such repayment to
be by the artist, but if the artist does not repay, the Chairparson may

require the granting organization {where applicable} to repay.

IThe Statement noted that some members of the task force believe that
this requirement is unconstitutional and that all believe it unwise. It also
noted that the requirement was under legal challenge. (See infra note 12.)



8
Additionally, the artist and/or organization is also ineligible for

another grant for three years after repayment.
Lastly, the reauthorizaticn legislation provides Ffor changes in the
panel system and places Final decisionmaking with the Chairperson more

Tirmly than previous legislatian.

B. Introductory Review of Legal Issues Raised by the 1990 Appropriation,

1he NEA’s Administrative Acti and_the Recently-Passed Reauthorization

The restrictive language in the 1990 Appropriations Act and the WEA’s
implementing procedures have both uniFormly been criticized as
uncenstitutional en a numbher of grounds, including that, in vesting the
determination of obscenity with the NEA, they create a prior rastraint
on protected materials or a "chilling effect"; that, in going beyord
regulating nbscenity as defined in Miller, they provide a viewpoint or

content-based restriction in violation of the First Panent:lrmanl;;]':r and

IDSee, e.q., Floyd Abrams, Restrictions on GranlL Making and the First
Amendment (memorandum, August 23, 1989, preparad for Volunteer Lawyers for the
Arts); A Resolution on the Reauthorization of the National Endowment for the
Arts adopted by The American Bar Association’s House of Delegates at the
annual meeting in August 1990 (recommending that the NEA be reauthorized
without restriction}; letter of Professor Henry Moynihan to the Independent
Commission, dated August 2, 199G. See also, Note, Standards_for Federal
Funding of the Arts, supra p. 1 abt 1980-1986 (1990) and Faaborg, Some
Constitutional Implications of Denyina MEA Subsidies to Arts Projects Under
the Yates Compromise, 12 Hastings Comm/Ent L.J. 397 {Spring 1990).
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that, they are vague.l1

Similarly, as discussed above, the
constitutionality of the NEA's certification process, as it applies to
certification that works are not cbscene, has also been challenged as a

priaor restraint.lz

The legislation passed on Octeber 27, 1990 to reaulhorize the NEA,
appears to eliminate the overly broad definitions of the 1990
Appropriations Act by defining "deemed to be obscene" as that found to
be obscene by a judicial determination. However, the provisions of the
new Taw, which direct the Chairperson to issue rules and regulations to
ensure that the criteria for grantmaking includes taking into
consideration "general standards of decency™ and which provide more
authority to the Chairperson with respect to grant decisions, may cause
the legislation or the regulations issued ta be rendered
unconstitutional as drafted or as app1ied.13 Additionally, it is alse
possible that restrictions similar to those passed last year will
resurface in annual appropriations legislation, providing the same legal

grounds for challenge to the legislation as were raised last year.

sea, o.q., Rohde, supra p. 5, n. 7, at 383-386.

1271 1east one case has been initiated challenging the 1950 law and the
NEA certification process reguiring & grantee to certify that work produced
will net be obscene. New School for Social Research v. Frohnmayer, 90 Civ.
3510, {S5.D.N.Y. 19-}.

Ban initial reading of the legislation and discussions with others have
led me to conclude that the legislation may alse be subject te challenge: a)
with regard to the requirement of repayment by a granting organmization, and b}
on the grounds that the penalty is draconian compared to that generally
impased for illegal actions of government contracters, etc.
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While a complete review af legal issues which such legislative and
adminislrative actions raise, particularly the guestion of whether the
legislation and NEA procedure create a prior restraint or chiiling
effect on free speech, is beyond the purview of this paper, cerizin
legal premises relating to free speech and obscenity need to be briefly
set Torth to provide a context For the discussion of the limited scope
of content-based restrictions and the doctrine aof unconstitutional

conditions which are the focus of this paper.

One must begin with the basic premise that while art is a category of

speech protected by the First Amendment,l4

aobscene material is not.
Miller, 413 U.5. at 23. Pornography or sexually explicit material is
protected expression until proven otherwise under appiicable law.

Jenkins v. Georgia, 418 U.5. 153, 161 (1974). The First Amendment does

not offer absolute freedom for all types of speech. The most famous
limitation of the right is Justice Holmes’ observation that one cannot

falsely yell fire in a crowded theater. Schenk v. United States, 249

U.s. 47, 52 {1919). Additionally, the government may 1imit speech which
is defamatory, fraudulent, or damaging to national security. Sobel,

First Amendment Standards for Government Subsidies of Artistic and

Cuyltural Fxpressign: A Reply to Justices Scalia and Rehnguist, 41 ¥and.
L. Rev. 517, 524 {15838). To protect against censarship of protected

materials, the Supreme Court has historically rejected forms of prior

]4539, e.q., Note, Standard ral Fundj rts, supra p. 1,
at 1980; but see Bork, Neutral Principles and Some First Amendment Problems,
47 Ind. L.J. 1, 27 (1971), wherein he states that only pelitical expression is
protected by the First Amendment.
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restraint.15

It has also articulated procedural safeguards that place
the burden of proof that material is unprotected on the censor and that
requires a process which provides for immediate judicial determination.

Freedman v. Maryland, 380 U.S5. 51, 58-59 [1955}.15 These basic

premises, all of which relate to the First Amendment guarantee that
"Cangress shall make ne law...abridging Freedom of speech..." provide
the underpinnings for a review of Lhe law on content-based restrictions,

and the doctrina of uUnconstitytional conditions,

II. The NEA Restrictions and eral Prohibition Aagainst Content-Based
Regulations

"IF there 15 any Fixed star in our constitutional constellationm, it 7s
that no official, high or petty, can prescribe what shall be orthedax in
politics, nationalism, religion, or other matters of opinien, or Force
citizens to confess by word or act their faith therein. If there are

any j}rcumstances which permit an exception, they do not now occur to
us."

"[WThen regulation is based on the content af speech, government action
must be scrutinized more carefully to ensure that communication has not

bean prohibited ‘mfﬁeiy because public officials disapprove of the
speaker’s views., "

15¢ee, e,q,, Rohde, supra p. 5, n. 7, at 378-382.

IEThe recent decision in Skyywalker Records Inc. v. Navarrae, 90-6220 Civ-
Jag {S.D. Fla. June 6, 1990) {LEXIS, Genfed library, Dist. file) contains a
good discussion on prior restraint, noting that, “[a] prior restraint can be
generally defined as any condition imposed by the goverament on the
publicatieon of speech." The couri continued that, "...it is the courts and
not nonjudicial officials who must decide whether a specific work is obscene."

17yest Yirginia Board of Education v. Barnett, 319 U.S. 625, 642 (1942),
reaffirmed in Board of Education v. Pico, 457 U.S. B53, 870 {1982).

latunsnTidated Edison Co. v. Public Service Commission, 447 U.S. 530, 5as
{1980} (citing Niemotho v. Maryland, 340 U.5. 268, 282 (1951)}.
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Summary of The [aw

As 1 general rule, the government may not restrict expression based on
the content or viewpoint of the material. Pacific Gas & [lec. Co

Publjc Utils. Comm’n of California, 475 U.S. 1 (1888). Moreover, "[t]he

First Amendment’s hostility to content-based regulation extends not only
to restrictions on particular viewpaints, but also to prohibition of
public discussion of an entire topic." Consolidated Fdison, 447 U.S. at
5ar.

In order For the governmeni to impose a regulation which impairs an
individual’s First Amendment rights, the government must show that the

regulation serves a compelling state interest. Elvod v. Buyrns, 427 U.5.

347, 362 (1976). A regulation based on the content of speech is subject
to strict scrutiny. Consolidated Edison, 447 U.S. at B36. "Laws of this
sort are presumptively unconstitutional, but not conclusively so." See
Sobel, supra p. 10, at 530. Such 2 regulation must be justified by a
substantial showing af need. Jexas ¥. Johnson, 109 §, Ct. 2533, 2540

(1989) {citing Commypity For Creative Mon-Yiolence v. Watt, 703 F.2d

586, 622-623 (D.C. Cir. 1983) (Scalia, J., dissenting}, rev’d sub nom,

Clark v. Community for Creative Non-Violence, 46B U,$. 288 {1984).

Where "speech® and "nonspeech" elements are combined, the Supreme Court
has applied a more lenient standard to government regulation of Lhe

nenspeach elements. Such a regulation must meet the following three-
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prong test: +that it Further an important or substantial governmental
interest; that the governmental interest is unrelated to the suppression
of free expression; and that the incidental restriction on alleged First
Amendment freedoms is no greater than is essential to the furtherance of

that interest. United States v, 0‘Brien, 391 U.S. 367, 377, reh’q
denied, 393 U.S. 900 {1968).

Generally, restrictions have been condoned where they are "content-
neutral” time, place and manner restrictions, provided that they are
"Justified without reference te the content of the regulated speech,
that they are narrowly tailored to serve a significant governmental
interast, and that they leave open ample alternative channels for

communication of the information." MWard ¥. Rock Against Racism, 109

S. Ct. 2746, 2753 (1989) (quoting Clark v. Community for Creative Non-
Yiolence, 468 U.5. 288, 193 (1984)}, (upholding Mew York City’s

guidelines to control the volume level in Central Park’s bandshell

concerts). See also Heffron v, Interpational Sec’y For Krishna
Consciousness. Inc., 452 U.S. 640, 648 {1981), (upholding a state fair

restriction on distribution of pamphlets in order te maintain orderly

movement of crowds).

However, where the government has attempted to Justify time, place, and
manner restrictions on the Tikely communication impact, such
restrictions have consistently been held unconstitutional on their Face,

as a content-based restriction. See Boos v. Barry, 485 U.5. 312 (1988),

a case 1nvolving a restriction against signs critical of foreign
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governments within 500 feet of embassies, wherein the Court held that,
"_..[t]he emotive impact of speech on its audience is not a ‘secondary
effect’ unrelated te the content of the expression itself", and is
subject to "the most exacting scrutiny”. Id. at 321 {emphasis added}.
Applying this holding of Boos in 1ts flag-burning decision in Texas v.
Johpson, 109 §. Ct. 2533 (1989), the Court found that Johnson’s
pelitical expression was rastricted because of its content, yvather than
for content-neutral reasons as asserted by the state, and thus subject
te the strictest scrutiny. Id. at 2543, Rejecting the state’s argument
that "its interest in preserving the flag as a symbol of nationhood and
national unity" survives this test, the Court, citing a long 1ist of
authorities, stated, "[i]f there is a bedrock principle underlying the
First Amendment, it i3 that Lhe Government may not prohibkit the
expression of an idea simply because society finds the idea itself

cffensive or disagreeable." Id. at 2544.

Where the speech involved was not political expression as in Boos, but
rather the regulation of adult movie theaters, the Court seems to have
blurred the distinction between "content-neutral" and content-based

speech regulation. See Renton v. Playtime Theatres, Ing,, 475 U.5. 41

{1986), in which the Courlt found that a zoning crdinance which
restricted adult theatres within 1000 feet of residential buildings, or
a church, park or school was, by its terms desighed to prevent crime and
to protect the quality of neighborhood 1ife and not designed to suppress
the expression of unpopular views, and was thus "completely consistent

with our definition of ‘content neutral’ speech." 1Id. at 47. The Court
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relied on 1ts decision in Young v. Awerican Mini Theatres, 427 U.S. 50

{1976} that, "at least with respect to businesses that purvey sexually
explicit materia]slg..."[i]t 15 th[e] secondary effect which zoning
ordinances attempt to avoid, not the dissemipation of ‘offensive’

speach."  Id. at 4?.20

The Ceurt has also allowed certain restrictions by public school
officials aimed at expression by students, In this area, the Court has
grappled with two competing principles: the reguirement, on the one
hand, that matters of education be exercised in a manner which is

consistent with the First Amendment, Board of Education v. Pico, 457

U.5. at 883: and an the other hand, the need for school authorities to

prescribe and control conduct, Tinkeyr v. Des Moipes School Dist.., 393
U.5. 503, 5D7 (19€9), and to promote civic virtues. Ambach v. Norwick,

441 U.5. &4, 80 (1979). Thus the Court has upheld a school’s imposition

19The Court alse quoted American Mini Theatres as follows, "[I]t is
manifest that society’s interest in protecting this iype of expression is of a
wholiy different, and lesser magnitude, than the interest in untrammeled
pelitical debate..." 475 U S, at 49, n. 2.

ZUIn Renton, dissenting Justices Brennan and Marshall did not accept the
Court’s Finding that the requlation was content-neutral. The dissent found
that Lthe regulation discriminated on its face against certain forms of speach,
and that while the Court "frequently has upheld under-inclusive
classifications on the sound theory that the legislalure may deal with one
part of a problem without addressing all of it ... [t]his presumption of
statutery validity ... however, has less force when a classification turns on
the subjact matter of expression.™ 475 U.S. at 58 (citing Williamson v. lee
Optical Co., 348 U.S. 483, 488-489 [1955)). The dissent concluded that the
regulzlion was unconstitutional as the city had not shown facts sufficient to
Justify the burden placed on constitutionally protected expression or that the
regulation provided for reascnable alterpative avenues of expression. Id. at
62-63.
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of sanctions against a student for his use of lewd and indecent

language, Bethel School Dist., No. 403 v. Fraser, 478 U.5, 675 {1988},

but has held that a public school cannot compel a student to salute the
flag, Wesk Virginia Bd. of Education v. Barnette, 391 U.5. 625 (1942);
cannot expel students For wearing political arm bands, Tinker; and
cannot control access to or suppression of ideas through removal of
books from a school library. Board of Educ. v. Pice, 457 U.S. 853
(1982},

The Court has also upheld restrictions on the content of a broadcast,
noting that of all forms of communication, it has the most 1imited First

Amendment protection. $See FCC v. Pacifica Foundation, 438 U.S. 726

{1578), in which, upon subsequent review of program content, the Court
upheld the FCC's sanction of a licensee engaged in broadcasting a
twelve-minute monologue entitled "Filthy Words", under 18 U.S.C. § 1464,
a regulation forbidding "any obscene, indecent, or profane language."
Noting that such a regulation might lead to self-censorship of "patently
of fensive references to excretory and sexual organs and activities", the
Court said that "[w]hile some of these references may be protected, they
surely lie at the periphery of the First Amendment concern." Id. at
743. The Court, in raviawing the content-based nature of the
resiriction, also noted that the law is not absolute, citing Schenck v.
United States, 249 U.S. 47, 52 {1919) that "{t]he question in evary case

is whether the werds used are used in such circumstances and are of such
a nature as to create a clear and present danger that they will bring

about the substantive evils that Congress has a right to prevent.”" Id.



17
at 745. On the one hand, the Court said that "the fact that society may
find speech offensive is not sufficient reason for suppressing it". Id.
at 746. On the ather, it said that, "Filthy Words" 's, "place in the
hierarchy of First Amendment values, was aptly sketched by Justice
Murphy, [in Chaplinsky v. Hew Hampshire, 315 U.S. 568, 572 (1%42)] when

he said: ‘Such utterances are no essential part of any expesition of
ideas, and are of such slight social value as a step to truth that any
benefit that may derived from them is clearly outweighed by the social
interest in order and morality.'" Id. at 746. 5o, while the Court
concluded that these works were not entirely outside the protection of

the First Amendment, {citing Cchen v. California, 403 U.S. 15 {1971}

wherein the Court rejected the state’s attempt to prosecute Cohen for
disturbing the peace for wearing a "Fuck the Draft" jacket), Id. at 726,
it also concluded that "[platently offansive, indecent material
presented over the airwaves confronts the citizen ... tn the privacy of
the home, where the individual’s right to be left alone plainly outweigh

the First Amendment rights of an intruder." Id. at ?25.21

While acknowledging its holding, in Pacifica Foundation, that "speech

Lhat is ‘wvulgar’, ‘offensive’, ard ‘shocking’ is net entitled teo

abselute constitutional protectien under all circumstances,"” the Court

21Twn additiona]l points made by the Court in the Pacifica Foundation case

merit repeating. First the Court stated that broadcasting is subject to
different regulation with regard to the First Amendment because it is
freguently accessible to children. Id. at 748. Second, the Court recognized
the distinction between broadcasting or televising and other forms of
communication by noting that while a nudist magazine may be protected by the
First Amendment, televising nudes might raise serious questions. Id. at n.



18
declined to extend it to an advertising parody of a public figure in

Hustler Magazine v. Falwell, 485 U.5. 46, 56 {1%87) so as to remove the

parody frem First Amendment protection to provide a recovery for the

tort of intentional inFliction of emotional distress.

Application of the law on Content-Based Restrictions te the NEA

Restrictions

The summary provided above, while not exhaustive, provides an overview
of the Court’s censistent holdings with respect to the government’s
ability to impose content-neutral and content-based restrictions.
Leaving aside For a moment the gquestion of whether the imposition of NEA
restrictions as a condition of funding increases the governmenk’s
ability te impose such restrictions, let us consider how this decisional
law would apply to & direct imposition of restrictions on art -- for
example, ifF the government were to restrict the public display of art or
sale of magazines containing art: a) by prohibiting art which was
representational, unless it were landscapes, or by prohibiting art which
contains the color blue; or b) by prohibiting the display of art or sale
of magazines containing art which is obscene, or obscene, indecent or
homoerotic. Let us Took at each of these examples separately, also
considering possible time, place or manner restrictions on such

displays.

Looking first at a regulation which prohibits the display of non-

landscape representalicnal art or art which contains the color blue,
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based onh current case law, such a restriction would clearly ba
considered to be content-based, and would be presumed unconstitutianal
in the absence of a compeliing state interest to justify the
restriction. It would, in the apinion of this writer, be hard to
imagine any justification for such a restriction, let alone aone which
could pass judicial scrutiny. In fact, it would seem that any attempt
at such a reqguiation would he suspect as aiming to suppress protected
speech -- the non-landscape restriction as an attempt to regulate works
which contain nudity but are not obscere, the color blue restriction as
an attempt to suppress art which by color was either vioient or
political, and both for preferring the exercise of one artist’s First

Amendment freedom over another’s.

Turning to the second example, of a regulation which prohibits the
display of art which is cbscene, such a regulation might be considered
by the courts not to be content-based since obscenity is not protected
speech. Such a conclusien would require the courts to overcome sevaral
hurdles. First, it is questionable whether, as a matter of Taw, art
can aver be deemed to be obscene; rather, this seems an oxymoron since
obscenity 15 defined in Miller as, “"lacking serious literary, artistic,

political or scientific value". See Wolff, Restricted Images: What Can

Museums Exhibit? Mudity and the New Reach of the Law, ALI-ABA, Legal

Problems in Museum Administration {March 1990); and Note, Standards

for Federal Funding, supra, p. 1, n. 3, at 1978. Second, a regulation

prohibiting the display of obscene materials could only be justified,

and not subject Lo challenge as creating a prior restraint or infringing
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protected speech, if the statute were narrowly drawn to only affect

22

materials judicially determined Lo be obsceme,®® and such a

prohibition would then seem unnecessary as redundant under most state

obscenity 1aws.23

If the regulation were drafted, as in the final example, to prohibit
cbscene, homoerotic, or indecent art, it is quite possible that the
Court would find that the phrase “"obscene, homoerotic or indecent" was
limited to the regulation of obscenity. See the discussion of the term

"indecent"” in FCC v. Pacifica Foundation, 438 U.5. at 739, wherein the

Court noted that it had previously read the phrase “ocbscene, lewd,
lascivious, indecent, filthy or vile" in statutes to intend only to

regulate obscenity, reading into 1t the limits of Miller v. California

to assure the statute’s constitutionality. Id. at 739, While in
Pacifica Foundation, the Court upheld the right to regulate a broader
dafinition of indacency, as not requiring a showing of "prurient

appeal,” In a broadcast context, it seems unlikely that the Court would

do so in a non-broadcast context.

zzﬁgg discussion on determination of obscenity and prior restraint, supra
p. 10-11. %ee also, Southsastern Promotions, ltd. ¥. Conrad, 420 U.S. 548,
570 (1975), wherein the Supreme Court held that a decision to refuse to
schedule a production in a municipal auditorium on the grounds of obscenity
constituted a prior restraint.

23Near1y every state prohibits the sale or distribution of obscene
materials. Alaska lacks any restriction and Maine, Montana and West Virginia
ban sale or distribution to minors, with no provision regarding adults. South
Dakota provides access to adults, but prohibits distribution to minors. 3See
%eng,}tumnarison Evidence in Obscenity Trials, 15 U. Mich. J.L. Ref. 45, 45-46
15981).
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On the other hand, iF the Court were to find that "indecent" or
"homaerotic" were broader than "obscene," then indecent or homoerstic
art would be protected speech. See the discussion, supra p. 16-17, on
the Court’s discussion of "obscene, indecent, profane language" in

Pacifica Foundation and earlier cases, which indicate that absent &

broadcast use, the Court weuld not suppress offensive speech.
Consequently, such a regulation would be content-based and would be
subject to the same scrutiny as an anti-coler blue statute -- the
government would be required to show a compelling need for such a
regulation. It seems doubtful that a court would be satisfiad by an
attempt by the government to Justify such a regulation because of the
public interest in morality or the family, or on the basis of a public
nuisance, given the direct affront to speech, unless the government had
empirical datz of cause and effect, the existence of which seems

unlikely.

If, rather than a wholesale limit on display, the government were to
attempt a time, place, or manner restriction, aimed at obscene or
"sexually explicit" art, or art containing the coler blue, then it would
have to be shown that the regulation was unrelaled to content and
narrowly drawn to serve g significant public interest. While the case
law indicates that such a regulation might ba justified to prehibit
display of obscene or homoerotic art in a school or location where there
was access by minors, or to preclude display en television, it is
doubtful that the government would be able to justify such a regulation

for blue art or a breader regulation without the Court finding that such
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a regulation was content-based, not content-neutral. Query whether the
Court would apply the test in Renton to allow a special location of such
art even if it had a secondary effect on speech, or whether such a
requlation would run afoul of the Court’s prohibition on prior restrazini
and required judicial delineation of obscenity. See Piarowski v.
111inois Community College, 759 F.2d 625 {7th Cir.), cert. denied 474

U.S. 1007 {1985), where a caollege art professor inciuded a sexually
graphic stained glass in a faculty exhibition and the college relocated
the work to a less conspicucus place; the court held that "the concept
of freedom of expression ought not be pushed to dectrinaire extremes"
and that the college, in relocating the art, did not infringe upon the

professor's rights. Id. at 631.

In conclusion, an attempt by the government to divectly prohibit the
dispiay of art because of i1ts content, whether bacause it contains the
color blue or becauyse it is obscene, homoerotic or indecent, would
conflict with the First Amendment rights of the artist, and unless a
narrowly drawn time, place or manper restriction, as just discussed,
would be unconstitutional. Assuming this, the question remains as ta
whether the government would be subject to a Tesser standard if it
sought to impose such a restriction on use of Funds, instead of a direct

restriction.
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IIT. Restrictions on HEA Funding of Art as ap Unconstituiicpal Conditignm

“The Constitution empowars Congress to ‘lay and collect Taxes, Duties,
Imposts, and Excises, to pay the Debis and provide for the commen
Defance and general Welfare of the United States.” Art. I, § 8, ¢l. 1.
Incident to this pewer, Cengress may attach conditions on the receipt of
federal funds, and has repeatedly employed the power ‘to further broad
palicy ebjectives by conditioning receipt of federal monies upon
compliance byzihe recipient with federal statutory and administrative

diractives. "

*1 copfess my fnabflity to understand how a condition can be
unconstitutional when attagged to g matter over which a State has
absolute arbfirary power.”

“fClven where the Constitution prohibits coercive governmental
intarference with specific individual rights, 7t ‘doss not confer an

entitiement to such funds as iy be necessary to realize ajl the
advantages of that freedom. '™

A. The Case |law

While the doctrine of unconstitutional conditions--that the government
canncet condition a benefit on the surrender of constitutional rights--
has been long recognized, it has not been consistently applied, and
legal scholars offer differing opinions with regard to its scope and

uti]ity.ZI Much has been written on the historical evolution of the

2A5outh Dakota v. Dole, 483 U.S. 203, at 205 (1986} (citing, inter alia,
Fultilove v. Klutznick, 448 U.S. 448, 474 (1980).

2S\estern Union Tel. Co. v. Kansas, 216 U.S. 1, p. 54 (1910)(Holmes, J.,
dissenting).

261 yng v. Automobile Workers, 485 U.S. 360, 369 (1987} (citing Harris v.
McRae, 448 U.S. 297, 318 {1980}).

2:"In addition te Kreimer and Sullivan, infra n. 28, see, e.g., Epstein,
Forward: Unconstitutional Conditions, $tate Power, and the Limits of Consent,

102 Harv. L. Rev. 4 {1988); Epstein, Unconstitutional Conditiong and
Bargaining Breakdown, 26 San Diego L. Rev. 182 {1989); Sullivan, Distributign
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doctrine.?® Richard Epstein notes that while the early structure of
the unconstitutional condition problem generally arose in the context of
cases involving commerce and economic Tiberty [during the period of the
Lochner court], with the decline in constitutional protection of
economic liberties came the protection of preferred freedoms,
fundamental rights, and suspect classifications which redirected the
focus of the doctrine. Epsiein, Bargaining Breakdown, supra p. 23, n.
¢7, at 203-207. This paper by topic concentrates on the praferred
Freedom of freedom of speech, and thus generally focuses on cases on the

doctrine of unconstitutional conditions as applied to the First

Amendment.

1. i i i i rivilege Distinction

Two early decisions merit discussion because thay demonstirate the
early lack of limitation on the scope of government conditions. In
McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 29 N.E. 517
{1892), Justice Holmes [then a judge of the Massachusetts Supreme
Judicial Court}), in rejecting a policeman’s chalienge to his

dismissal for violaling a regulation, pronounced his very frequently

of Liberty, 26 San Diego L. Rev. 327 (1989); 5u11%van. Federal Requlation_of
Charitable Solicitation: Conditions on Tax-Fxempt Status, a paper prepared for
conference on "Charitable Selicitation: Is There a Problem?" at New York

University Pragram on Philanthropy and the Law {October 12-13, 1990).

ZBF-‘.ecent overviews include Kreimer, Allocational Sanctions: The Problem
of Megative Rights in a Positive State, 132 U. Pa. L. Rev. 1293 [1984);
Sullivan, Unconstjtutional Conditions, 102 Harv. L. Rev, 1415 {1983); and
Wald, Government Benefits: A New look at ap 0ld Gift Horse, 65 N.Y.U. L. Rev.
247 (1990). For additional, earlier scholarship, see articles cited in
Kreimer, supra at n. 1.
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quoted, "The petitioner may have a constitutional right te talk

politics but he has no constitutional right to be a policeman.” Id.

at 517.

This view was echoed in Hamilten v. Regepts of the Uniy. of
California, 293 U.5. 245 (1934), in which the Court held that a
state university requirement that a student complete a military
science course requirement did not viplate a citizen’s
constitutional rights on religious grounds as the citizen had the
choice between adherence to religion and access to higher education.

Id. at 262 {cited by Wald, supra p. 24, n. 28, at n. 25).

The rationale for these early cases was that there is a distinction
between a right and a privilege, a distinction which was discredited

in Speiser v. Randall, 357 U.5. 513 {1958}, wherein the Court Found

that a denial of a tax exemption because of a refusa) to take an
oath of allegiance could not be upheld on the grounds that a tax
exemption was a privilege. This was followed by the Court’s clear

rejection of the privilege distinction in Graham v, Richardson, 403

U.S. 365, 374 ({1970) (citing inter alia, Goldberg v. Kelly, 397 U.S.
254, 262 (1970)).%°

ZQSEE See also, VYan Alstyne, The Demise of the Right-Privilege Disttnctions
in Constifutjonal Law, 81 Harv. L. Rev. 1439 (1968).
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2. Recent Case law

Since Speiser, the Court's decisions in the area of the canditioning
of benefits on funding has been a hodgepodge. There does not seem
to be a consistent theory For when a condition can or can not be
imposed, or a consistency in the standard of review applied. Cases
generally seem to run aleng two lines: those cases which hold that a
decision not to subsidize the exercise of a Tundamental right doas
net infringe that right, and those that recognize that the
government cannot coerce certain behavior or impose an

unconstitutional condition on the receipt of a benefit.3C

a, [ailure to fund a Fundamental right does not infringe that
right.

In a Tong line of cases, the Court has held that a failure to fund
the axercise of a fundamental right does not infFringe that right,

Cammarano v. United States, 358 U.S. 498 (1959) {denial of business

expense deduction for lobbying). 3See also, Regan v.Taxation With

Representation of Washington, 461 U.S. 540 {1982) (denial of tax

exemption to an organization engaged in substantial lgbbying
activities) [hereinafter "TWR") wherein the Court stated that “in

these cases, as in Cammarano, Congress has not infringed any First

I1pe Court, For the purposes of these cases, does not distinguish
betwaen appropriations and tax exemptions or deductions. See, e.q., TWR, 461
U.S. 540 (1982). HNor do they distinguish between such a subsidy and the right
to government employment, which will alsc be discussed.
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Amendment rights or regulated any First Amendment activity." Id. at
546. The Court said, "We again reject the notion that First
Amendment rights are somehow not fully realized unless they are
subsidized by the State." Id. at 546 (citing Cammarang, 358 U.S, at
515 (Douglas, J., concurring)}. In Maher v. Rae, 432 U.S5. 464

{1976) (state provision of medical care for childbirth but not for
abortion), the Court stated, "There is a basic difference between

direct interference with protected activity and state encouragement
of an alternative activity consonant with legislative policy." Id.

at 475. 3ee also, Lyna v. Automobile Workers (denial of food stamp

program to strikers).

In these cases, the Court has held that the legislative decision, is
not subject to strict scrutiny because it does not infringe the
exercise of a fundamental right. See, &.g., JWR, 461 i©.5. at 544§.
The state is not required Lo show a compelling interest for its

pelicy choice, see, e.g., Maher, 432 U.S. at 464; rather, the

appropriate standard to apply is whether the statutory
classification 1s rationally related to a legitimate government
interest. The Courlt has stressed that with this standard,
legislative classifications are "presumed" to be valid. See, e.g.,

Lyng, 485 U.S. at 370.°%!

31Note, TWR suggests that this standard would be different "if Congress
vere to discriminate invidicusly in its subsidies 1n such a way as to "aim al
the suppression of dangercus ideas". Id. at 548 {citing Cammarano, supra, al
513, quoting Speiser, 357 U.5. at 515.
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Similarly, in a fFederal aid case, South Dakota v. Dole, 483 U.S5. 203
{1986), the Court upheld the federal government’s conditioning of
funding to the states for highways on the states’ enactment of a
minimum drinking age of iwenty-one. Acknowledging that the
constitution imposes Timits on federal spending power, the Court
said that this 1s "not a prohibition on the indirect achievement of
objectives which Congress is not empowered to achieve directly""
but only a bar on the federal government inducing the state to

angage 1n unconstitutional activities. Id. at 21[}.32

b. Governmental condition found to be unconstitutiongl,

In other cases, the Court has found restrictions to be

uncunstitutiuna1.33 For example, in FCC v. leaque of Women

Voters, 468 U.5. 364 (1984), the Court struck down an editorial ban
oh noncommercial (Federally funded) educational broadcasting
statiens on the grounds that the government’s interest in such a ban

was not sufficiently substantial, and that the ban did not serve in

Ezggg, selective Sery, Sys. v. Minnescta Pub. Interest Research Group,
4668 U.5. 841 (1984) (involving the Fifth Amendment}, wherein the Court held

that a requlation denying federal Funding to those who did not register for
the draft, and requiring all applicants for funds to certify that they had
registered, was not an unconstitutional bill of attainder, stabting that, "the
sanction is the mere denial of & noncontractual governmental benefit." Id. al
853 {quoting Flemming v. Mestor, 363 U.S. 603, 617 {1960)). The Court noted
that this did net Fall within the histerical meaning of a forbidden
legislative punishment since in Lhis case the applicants could become eligible
by registering for the draft and thus the statute "leaves open perpetually the
possibility of gualifying for aid." Id. at B41.

33§gg discussion by Sullivan in Federal Requlations, supra p. 23, n. 27,
at 8,
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a limited manner so as to justify the First Amendment
ahridgrnent.34 The Court rejected the government’s reliance on
THR, distinguishing its holding en the grounds that in THR the
charity could segregate its Tobbying and non-lobbying activities
according to source of funding, but that in League of Women Yoters,
a noncommercial station which receives only one percent of its
overall income from the government would be barred absolutely from
all editorializing, and could not use wholly private funds for that

purpﬂse.35

In Rankin v. McPherson, 438 U.S5. 378 (1987), the Court held that a
discharge of a clerical worker {in a constable’s office), for
remarking to a co-worker, after hearing about an attempt on the
President’s T1iFe, "IF they go for him again, I hope they get him,"
violated her First Amendment right to freedom of expressien.
Articulating the current standard for determining whaether the
dismissal of the public employee was proper, the Court stated that

it requires "a balance between the interests of the [employee], as a

34Huting that as broadcast regulations require restraints not imposed hy
other media, the Court did not require a showing of “"compelling state
interest”, but rather that the restriction is narrowly tailored to further a
substantial government interest.

Bnote Ehat the Court alsc distinguished its decision in FCC v. Pacifica
Foundation on the grounds that there the government interest in remeving the
risk that children would be exposed to offensive expression was sufficiently
substantial. The Court s5aid, "In this case, by contrast, we are faced not
with indecent expression, but rather with expression that is at the core of
First Amendment protections, and no claim is made by the Government that the
expression of editorial opinion by noncommercial stations will create a
substantial ‘nuisance’ of the kind addressed in FCC v. Pacifica Foundation."
468 U.S. at 380, n. 13.
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¢itizen, in commenting upon matters of public concern and the
interest of the State, as an employer, in promoting the efficiency
of the public services it performs through 1ts employees.” Id. at
383 (citing Pickering v. Board of Education, 381 U.5. 563, 568
(1968)).% The Court indicated that this standard recognizes the
constraints of the First Amendment and the potency of a threat of
loss of employment as a means of inhibiting speech. Jd. at 378.
This standard certainly had come a long way From the thinking in

McAuliffe v. Mavor of New Bedford.

Consequently, in Rutan v. Republican Party of Illingis, 110 S. Ct.

2729 {1990}, reh’qg denied, 59 U.S.L.W. 3198 (1990), a case involving

a government hiring policy based on political patronage, which the
Court noted was "tantamount to coerced belief," (citing Buckley v.
¥aleog, 424 U.S. 1, 19 {1976)), the Court held that empleyment
decisions may not constitutionally be based on party affiliation .
In so0 deciding, the Court stated that restrictions on fresdom of
association or speech were subject to strict scrutiny, Id. at 2735,
n. 4, and that "[fler ... the government [to] deny & benefit because
of his ... constitutionally protected speech or associations...would

aliow the government te ‘produce a result which [it] could not

3EA series of early cases held that since there was no constitutional

right to a job there could be no objection to firing. See, @.g., Bailey v

Richardson, 182 F.2d 46, 5% (D.C. 1950) aff’d per curiam 341 U.5. 918 {1951}
Adler v. Board of Eduaatiun, 342 U.5, 485 (1952). This was rejected in an
apinion by Justice Marshall while he was sitting on the Second Circuit, in
Keyishan v. Board of Regepnts, 345 F.2d 236, 239 (2d Cir 1965), aff’d 385 U.S.
589 {1867) and Keyishan has since become universally accepted; Rutan, 110 §.
Ct. at 2729.
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command directly.’" Id. at 2736 (citing Speiser, 357 U.S5. at

526).37 See also, Arkansas Writers Project. Inc. v. Ragland, 481
U.5, 221 (1986}, where the Court found that a sales tax which was

placed on ganeral interest magazines but not on newspapers,
religious, professional trade or sports journals, violatad the First
Amendment. The Court Found that the classification, aven though
there was no evidence of censorship motive, was suspect because it
was content related, and it applied a compelling slate interest
standard of review. Bul see the dissenting opinion of Justice
Scalia, citing TWR, which questioned the use of the strict scrutiny
standard of review in both this and an earlier newspaper use-tax
decision, Minneapolis Star & Tribune Co. v. Minnesota Comm’r. of
Revenue, 460 U.S. 575 (1983), because these were subsidy cases. 481
U.S. at 236.

c. HRecent Decisions Concerping Content-Based Conditiens Prohibiting

Counseling on Abortion

The twe lines of case law described above are perhaps responsible
for the conflicting opinions of the First and Second Circuits

with regard to the canstilutionality of regulations promulgated by
the Department of Health and Human Services under a Title X section,

Section 1009, 42 U.5.C. § 300a-6, which prohibits the use of funds

3?The Court noted that i1ts decision was not inconsistent with its earlier
decision in United Public Workers v. Mitche]], 330 U.S. 751 (1947}, wherein a
closely divided Court found that the interest in maintaining political
neutrality justified an abridgment of the employees’ rights. 110 S. Ct. at
2742_. But see Scalia’s dissent in Bytap, at 2747-2748.
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in programs in which aberticon is a method of Family planning. The
regulations prehibit abertion counseling znd referral and require
that such activities be maintained separately from federally-funded
activities. This issue is presently before the Supveme Court in Hew

York v. Syllivan, _ U.5. __ .

The First Circuit, in a decision of a panel, in Commonwealth of

Massachusetts v. Bowen, 873 F, 2d 1528 {1989}, a decision which has

since been withdrawn pending rehearing, found that the regulation

was a content-based restriction unsupported by a compelling
government interest, (1989 U.5, App. LEXIS 14535 [*58]). The court
distinguished JWR, noting that its "holding did not endorse funding
decisions calculated to suppress specific ideas." Id. at [*57].

The court also noted that the separation requirements of funded and
nonfunded activities which were possible in IWR as purely paperwork,
would not be merely paperwork here and would not meet constifutional

scrutin:.r.33

Contrary to this, the Second Circuit, in New York v. Suyllivap, 889
F.2d 401 {2d Cir. 1989), appeal pending, __ U.S. _ , citing
Cammarang and Maher, concurred in the holding of those cases that

the "goevernment has no constitubional obligation to subsidize an

33& similar decision was reached in Planped Parenthood Federation of
America ¥. Bowen, 680 F. Supp. 1465 {D. Coleo. 1988), wherein the court found
that the regulations censtituled a viclation of & woman’s Fifth Amendment
liberty, and her First Amendment »ight to receive information to enable her to
exaercise her Fifth Amendment right, as well as the doctor’s First Amendment
right to disseminate information. The court specifically held that
regulations favoring childbirth over abortion do not survive strict scrutiny.
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activity merely because the activity is constitutionally protected."”
Id. at 410, The court also relied upon the Supreme Court’s decision

in DeShaney v. Winnebago County Dept. of Social Serys,, 489

U.S. 189, 109 S, Ct. 598 (1989} for the premise that the Due Process
Clauses do not impose any affirmative right to government aid, "even
where such 2id may be necessary to secure 1ife, 1iberty, or property
interests of which the government itself may not deprive the
individual ." Id. at 411 (citing Deshaney, 109 5. Ct. at 1003). The
Second Circuit cancluded that as long as there is no "affirmative
legal obstacle" created by the governmental denial of money, "the
practical effect of such a denial on the availability of such
services is constitutionaliy trrelevant.” Id. at 411. The court
noted that individuals that are employed by Title X projects can say
what they wish outside the project. Lastly, the court held that the
requlations do nat discriminate on the basis of viewpoint
information as discussion on the provision of material on

the pros and cons of abortion is not authorized or required.ag

39Fur 2 similar result see Gay Men's Health Crisis v. Sullivam, 733 F.
Supp. 619 (S.D.N.Y. 1988), involving a constitutional challenge te

restrictions upon the use of federal Funds for AIDS educztion set Forth in the
1988 apprepriation fer the Center For Disease Control, in a "Helms’ amendment"
which prohibited funds from being used "to encourage, directly, homosexual
activities." Labar, Health and Human Services Approprialions Act For Fiscal
Year 1588, Pub. L. Ne. 100-102. In 1989 the amendment still placed
restrictions on funding for programs whcih "promote or encourage, directly
sexual activity, homosexuz]l or heterosexual." The Center for Disease Control
issued regulations consistent with this that also required that materials not
be offensive, The District Court, citing a long line of cases, concluded that
"conditional government subsidies designed to further a legitimate
governmental interest are permissible so long as they are rationally related
to 2 Tegitimate governmentai objective," Id. at 636 {[citing Lypg, 108 S. Ct.
at 1192). The court found that while the regulations served the stated
legitimate governmental purpose of garnering public support and reaching
certain target audiences, the court questioned how the offensiveness
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d. Case La trictions on Funding of the Arts

To date, there is only one decision directly on point, Advocates

for the Arts v. Thomson, 532 F.2d 792 {1lst Cir. 1976} cert.

denied, 429 U.5. 854 {1976), wherein the court rejected the
argument that the refusal to fund a grant for a literary

magazine, on the grounds that the magazine had previously published
an offensive poem, was impermissibly content-based. The court
stated that

[Plublic funding of the arts seeks ‘nob to
abridge, restrict, or censor speech, but rather
to use public money to facilitate and enlarge’
artistic expression .... A disappointed grant
applicant cannobt complain that his work has been
suppressed, but only that another’s has been
promoted 1n 1ts stead. The decision to withhold
support is unaveidably based on the ‘subject
matter or content’ ... for the very assumption of
public funding of the arts is that decisions will
be made according to literary or artistic worth ....

Id. at 795. The First Circuit did not find that the lack of content
neutrality gave rise Lo a constitutional infringement. It did
conceda, howaver, that a different conclusion would be reached
if the grant allocation were based on an applicant’s political

views. Id. at 798, n. 8.

restriction related to this purpose and said that perhaps discovery, ordered
earlier in the decision, would shed 1ight on this.
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B. Application igki Law on the Doctrine of Unconstitutional

Conditions to HEA Restrictions

It is difficult to discern today how the Supreme Courlt would rule on the
constitutionality of an "indecency” restriction on art funding or on
other restrictions such as those ernacted last year, if reenacted. While
many First Amendment scholars and other legal theorists have argued that
such regulations would be unconstitutional as content-based
restrictions, their arguments assume a strict scrutiny review and do not
take into account that the doctrine of unconstitutienal cenditions has

not been consistently applied.

The Court’s decision would 1ikely depend onn whether the Court
decided to foliow one or the other of the twe lines of cases discussed

above, If the Court applied the reasoning of TWR and Selective Service,

it would uphold such a restriction as not infringing the artist’s
fundamental rights. The decision would perhaps include the premise that
the artist is not precluded from creating any work he/she wishes, but

that the artist cannot use federal Funding to do sn.4u

401t should be noted that Kreimer, with some prescience, cites three NEA

hypotheticals. In summary, he notes that the government could fund Guys and
Dolls over Hair, but perhaps could not subsidize all shows except Hailr,
Kreimer, supra p. 24, n. 28, at 1352; thak funding only Republican painters
would wviolate the First Amendment, Id. at 1374; and that funding cubist
painters and not pointillists would appear permissible, Id. at 1374-5. This
writer would avew that the third suggested regulation may be as equally
content-based as the second, and guestions Kreimer’s distinckion, unless the
latter determination was made on the merits of particular works. Hence, one
shauld not confuse the right Lo determine merit, which is by definition

subjective, as discussed in Advocates for the Arts v. Thompson, with &
requlation which distinguishes on the basis of content.
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On the other hand, the Court could apply the rationale of Rankin and
Rutan and determine that because speech is involved, a strict scrutiny
standard must be applied. Presumably, the restrictions wouid be
reviewed to determine whether they were content-based or content-
neutral, and if content-based, whether there was a compelling state
interest in the restriction. It 1s difficult to imagine that the Court
would be persuaded that public interest in the family or morality
Justified the restrictions, or that any other governmental

Justification would pass such scrutiny.

Alternatively, the Court might use such as case as a vehicle for
revising i1ts approach to the doctrine of unconstitulional conditions,
and adopt a strict scrutiny review whenever Fundamental or preferred
rights are inveived. This approach would be consistent with suggestions
by scholars to establish a new and meaningful theory behind the doctrine
of unconstitutional conditions, a theory which would command more

consistent resutts than present theuries.41 While scholars differ as

41The key theories now articulated as the underpinning for the doctrine
are coercion or exploitation, germaneness or purpose analysis, and inalienable
rights. See Sullivan, Distribution of liberty, supra p. 23, n. 27, at 327-
330, and Kreimer, supra p. 24, n. 28, at 1327-1340, 1378-1391.

Coercion assumes a "baseline’ against which the government’s action is
assessed to determine whether the individual is better or worse off. Scholars
generally discredit the coercion theory: Kreimer because the baseline is
difficult to identify, Id. at 1352; Epstein because the theory is not
Functional, in that it is difficult to distinguish between consent and
coercion, Bargaining Breakdown, supra p. 23, n. 27, at 203; and Sullivan
because the baseline "cannot be tracked," Distribution of liberty, supra p.
23, n. 27, at 328.

Germaneness, or purpose analysis, assumes that a condition which serves
@z legitimate state purpose is acceptable, but that a non-germane one would
not. Sullivan and Kreimer both point out the definitional problems with
germaneness oy purpose analysis. Sullivan, Distribution of Liberty, supra p.
23, n.27, at 329 and Kreimer, supra p. 23, n. 28, at 1337-1340.
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te theories, all suggested theories apply a strict scrutiny test.

For example, Sullivan proposes a theory for the unconstitutijonal
condition doctrine based en Lhe government’s inability to alienate
rights as a matter of distribution. It is her view that preferred
rights serve three distributive functions: checking the power of the
stale; requiring neutrality as to rights holders; and preventing a caste
system of rights holders. She argues that, particularly where
gaovernment has taken services out of private hands, it has zn abligation
not to create right-pressuring conditions, and that this should be
checked by a balancing of power and freedom. In her view, a
governmental condition should be uncenstitutional if it has an overt,
Foresesable conseguence on personal freedom. MWhere any constitubional
rights are involved, she would extend strict scrutiny rather than the
current court practice of only applying a strict standard of review
where the effect of the government condition is a "penalty" which goes
beyond the particular activity regulated, or where the condidition
approaches a core viclation of the First Amendment by preferring some
viewpoints or subject matters to others. See Sullivan, Federal
Requlation, supra p. 23, n. 27, at 16-18. Consequently, she disagrees
with the Second Circuit decision in New York v. Sullivan, 889 F.2d 401

{2d Cir. 1939}, and would by extension of this analysis alsoc disagree

with the Supreme Court’s decisions in TMR and other cases where strict

The inalienable rights theory assumes that the government cannot buy
certain rights, even if such rights were alienable to private individuals.
This theory raises many of the same questions as the coercion theory, see

Kreimer, supra p. 24, n. 28 at 1391, and Sullivan, Distribution of Liberty,
sypra p. 23, n. 27, at 330.
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scrutiny was not applied. See Sullivan, Unconstitutional Conditions,

supra p. 24, n. 28 and Distribution of liberkty, supra p. 23, n. 27.

Judge Patricia Wald worries that "the Supreme Court ... has dealt with
this issue in mechanical, even casual ways that cumulatively could
diminish significantly our constituticnal protections from arbitrary or
even malevolent government action or inaction. Wald, suprz p. 24, n.
28, at 2b1. She suggests that an analysis of these 1ssues should apply
an equal protection approach under which "every constitutiomal right
carries within it an egqual protection norm and that any governmental
program that limits or conditions benefits when a constitutional right
is exercised creates a suspect category that must be justified under a
heightened standard of review. The state should have to show that the
denizl of benefits to people who exercise constitutionzl rights is
substantially related to [an] important purpose[] of the benefit

pregram itself." Id. at 256.

Wald uses Selective Serv. v. Minnesota Pub. Interest Research Group, 468

U.5. 841 (1983}, as an example of the way her approach would work.
Pointing out the danger of using power to grant ovr withhold a bepefit to
coerce behavior, Judge Wald suggests that if the Court’s attention were
focused on whether or not there was a substantial justification for
conditioning student loans on surrender of their Fifth Amendment rights,
perhaps there would be a different result, and at least there would be

heightened scrutiny. Thus, it would seem that Judge Wald would concur

with the Court’s decision in ECC v. league of MWomen Yoters, and the
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other cases discussed under sectien III.A.2.b. above, and would disagree
with the decisiens in which the Court found that conditions on funding
or a tax benefit, as ocutlined under section III.A.Z.a. above, were not

subject to strict scrutiny.

Epstein argues that the doctrine of unconstitutional conditions protects
against situations where the government monopolizes an area and/for
against "bargaining breakdown ... when the stata is pitted against Jarge
numbers of separate and uncoordinated individuals." Sge Epstein,

Bargaining Breakdown, supra p. 23, n. 27, at 197. The doctrine

reprasents the sound 1imitation on public discretion. He concurs with
Wald and Sullivan that government conditions require strict

scrutiny.42

In cenclusion, recent scholarship suggests that the Court has not
consistently applied a sufficiently strict appropriate standard of
review to governmant conditions which affect preferred rights. The

question remains as to whekbher it will do so.

Presumably, the Courkt's decision this term in New York v. Sullivan will

shed same light on how the Court would decide the issue of NEA
restrictions. Hopefully, Lhe Court’s decision will recognize that the

dectrine of unconstitulional conditicns has an important role in the

4zEpStein does not distinguish with regard to property, economics, speech
or liberty. See Epstein, Bargaining Breakdown, supra p. 23, n. 27 at 104, He
argues for a solution of limited government discretion where the pressures on
government to exercize its discretion unconstitutionally would be small.
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protection of constitutional rights, and reguires the Court to look
Further than the Second Circuit did at the impact of the government's

restrictions upon individual rights.



Auqust 2, 1990

Mr. John Brademas and Mr. Leonard Garmwent
Chairperscns

Independent Commission

441 F Street, N.W., Room 305

washington, D.C. 20001

Dear Mr. Brademas and Mr. Garment:

You asked my advice with respect to one aspect of the
Indeperdent Commission’s task, namely whether the
constitutional standard for publicly funded art should be
different from that for privately funded art, and, if so,
what consequences follow. I cannot hope to respond teo your
inguiry in the full detail that such a complex inguiry
warrants. Nonetheless, I can state some general conclusions,
which, I should add, are open to revision should further
reflection convince me that I am in error. _Unlike private
sponsors, public funding of the arts must satisty
constitutional requirements. In practical terms, this means
that otherwise gualified art proposals cannot be rejected on
the basis that the propeosal would give offense (however

defined) to some religious, racial or ethnic group or because

of its sexual explicitness.



1.

The standards governing public and private funding of
the arts are necessarily different. The Constitution
requires that, like the exercise of all other governmental
powera, government spending must aim to promote the public
good, and government spending is, of course, constrained by
constitutional provisions such as the Bill of Rights. E.g.,
United States v, Lovatt, 328 U.S5. 302 (1946} (exclusionary
appropriation provision constitutes bill of attainder).
Thus, Congress could not authorize any funding program that
systematically aimed to vilify or denigrate minorities or
religious beliefs. Private parties funding the arts are
under no such constraints.

What constitutes spending for the "public welfare!
rests almost entirely in the hands of Congress. This means
Congress can exclude whole categories of art from funding.
For example, Congress could decide to exclude live
performances from public funding. Ho one disputes that
Congress possesses the widest latitude to pick and choose and
to draw lines. Nonetheless, as has been cbserved, "[t]lhe
spending power is ... not unlimited." South Dakota v. Dole,
481 U.S. 203, 207 (1%67). "[E]ven though a perscon has no
‘right’ to a valuable governmental benefit and even though
the government may deny him the benefit for any number of
reasons, there are some reasons upon which the government may

not rely." Perry v. Sindermann, 408 U.S. 593, 597 {1e72).




More specifically, numercus decisions recognize that the
first amendment forbids Congress to “discriminate invidiously
in its subsidies in such a2 way as to ‘ai{m} at the
suppression of dangercus ideas'", Regap v. Taxation with
Representation of Wash., 461 U.S. 540, 548 (1983). One can

argue that, realistically, denial of governmental funding can
never amount to "suppression,"™ but that argument would

simply empty Regan’s language of all meaning. Regan’s
language should be understoceod to forbid unjustified viewpeint
discrimination, and thus Regan is illustrative of a

principle that is fully applicable to al}l forms of gavernment
benefits and entitlements. E.g., United States v. Kokindg,

110 5. Ct. _ (19%0).

Z.

The first amendment limitation on grants of
governmental benefits (no unjustified viewpoint
discriminatien) is easy to state, and in some areas, such as
when the government makes a forum avallable for speech,
relatively easy to apply. But in the area of governmental
monetary grants, the limiting provision is llkely to have
considerably less real bite. Congress has a wide choice of
what to fund and how, and inevitably the result wili be to
exclude some viewpointe seeking public suppert. But at some

point, no matter how much deference is accorded to

Congressional judgment and discretion, a court will be able



to state with confidence that a line has been crossed, and
that Congress has suppressed unpopular ideas. This is
important in connection with governmental "thou shalt nots"
designed to exclude "offensive" art.

Offensive speech is perceived by the listener with
emotions that can run from feelings of distaste to feelings

of assault. But, except in epecial circumstances such as the

workplace, Meritor Savipgs Pank v. Vinson, 477 U.5. 57, 65-66
{1285), governmental efforts at directly prohibiting such

speech have failed to pass constitutional muster. E.q.

United States v. Eichman, 110 S. Ct. __ (19920} (flag
burning); Hustler Magazine v. Falwell, 108 S. Ct. B76 (1988

(*outragecusness" of speech is not a valid basis for
restriction). ©One cannot write with certainty on the extent
to which Congress may decline to fund what it cannot forbid.
The Supreme Court decisions dealing with government

benefits, subsidies and entltlements are not altogether
harmonious. Future courts may read them somewhat differently
from the way I do, and thus be more reluctant than I to find

forbidden Congressicnal viewpoint discrimination.?

1 See, for example, New York v. Sullivan, B88% Fz2d
401 {2 Cir. 1989), cert. granted, 110 8. Ct.

(1990) (prohibition of abortion counselling by
federally funded family planning clinics). DKT
Memerial Fund v. Agency for Int’l. Dev,, BB7Y Fzd
27% (D.C. Cir. 19B9) ({aborticon related
restrictions on use of funds by international
pepulation planning preogram). See alsc Wald,

Government Benefits: &2 Wew Took at an old
Gifthorse, 65 NYU L. Rev, 247, 253-55 (1990} .
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Nonetheless, in my opinion the existing body of decisions
leads me to conclude that “"offensiveness," however defined,
is not now a valid criterion.

A. The foregoing conclusion seems especially clear in
the case of religion. To bar subsidies to an ptherwige
qualjfied proposal because one or more religious groups would
find the art offensive would accord religion an impermisesible
veto and create an excessive entanglement between governmeni
and religion contrary to the neutrality reguired by the
establishment clause.?2 v endel’s nc., 459
U.S5. 116 (193832). See alsc Board catijon v rgens, 110
S. Ct. 2356, 2372 (1990} {("crucial difference" between
governmental and private speech endersing religion even
though private pereonzs use puklic property.)

E. I do mot believe that grants can be denied tc any
persaon because a government official believes that an

arwise alified proposal will {or 1s intended to) vilify
or denigrate any race or gruup.3 I assume that Congress
could subsidize (by grant, or use of a publ%c auditorium) art
that is intended to show the great contributions racial and

other minorities have made to American life., Perhaps all

-

2 Of course, if the proposal submitted did nothing
more than vilify or denigrate and thus possessed no
other guality, it would not qualify for funding
because it would be cutside the categories
established by 20 U.8.C. § 954(c).

2 Given the structure of the NEA’s panel system, I
doubt whether any such proposals are likely to be
thought of sufficlent artistic merit to qualify.

g



public funding could be restricted teo that category alone.
But proposals to exclude racially and ethnically offensive
art, like those submitted by Representatives Henry and
Rohrabacher, are not so structured: they are designed to
exclude any proposal -- otherwise gqualifying -- if it
possesses the prohibited characteristic of offensiveness.

I do not believe such categorical prohibiticons tc be
valid. I recognize that the contrary argument would insist
that the Supreme Court’s 5=-4 decision in Beauharpajs v.
Illinois 343 U.S5. 250 (1952), sustaining the "group libel"
concept is appropriate, at least in the public funding
context. The argument could concede that Beauharnais has
been eroded in the regulatory context,d but claim that the
public is under ne obligation to fund projects that result in
group libel. In my opinion, this argument should be
rejected.

I believe that prohibitions against offensive speech —-
racial, ethnic or other group oriented categories -- are not
valid criteria in the funding context. This is not because I
believe that art itself is i1deologically neutral.

Historically, ert has always been involved in and responsive

4 Elchman, supra, 110 5. Ct. at . {"We are
aware that desecration of the flag is deeply
offensive to many. But the same wight be said, for
example, of virzlent ethnic and religious eplthats

.M) See alsc Hustler Magazipne v. Falwell,
sugra and American Booksellers Ass’n., IDC. V.,

Hudnut, 771 F2d. 323 (7 Cir. 1985), aff'd. 475 U.sS.
1001 (1986).



to the conditions of the day, and one can assume that many
artists will have an ideological agenda. But we do not have
state art. Like the speaker who lectures at a public
auditorium, the artist who receives government funds is not
thereby transformed into a public employee and the artist’s
product is not transformed inte governmental speech.
Rendell-Baker v. Kohn, 457 U.S. 830 (1982). ©Our traditicn
has been to recognize private autonomy in decislons that the
artist makes with respect to his or her work, and the
government has no sufficient interest in discarding that
tradition in order to insulate groups from the offense they
might take from the artist's exercise of speech. This
principle arises not because of concern for the artist, but
vecause of our concerns about the appropriate role of
government. Our constitutional tradition rests on a distrust
of government efforts to structure the.ccntent of spaech of
private persons. The artist’s speech i= aimed at the general
public. The government shows no disrespect to any dgroup when
it declines to authorize government officials to undertake
the dangercus task of determining whether an artist’s speech
will or will not be offensive to any group and what an artist

did or aid not intend. See Hustler Magazine ¥. Falwell,

upra, 108 §. Ct. at 882.% ("‘Outrageoushess’ in the area of

5 Moreover, in the grant context, the extent to which
final authority could be given to an administrative
official to make such a content-laden determination
is ppen to doubt. FW/PBS v. City of Dallas, 110 S.
ct. 596 (1990). The restrictions on cbscenity
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political and social discourse has an inherent subjectiveness
about it ....") ﬁnd while a decision not to make available a
public auditorium or to fund an art proposal does nct have
the same drastic consequences as & decision to impese direct
prehibitions, the effect can be serious in terms not only of
its monetary consequences but also because of the message
that denial of funding {(or of any other benefit) sends.

c. I do not believe that exclusion of funding for any
art proposal because it is "indecent" or contains (non-
obscene) patently offensive sexual or excretory features is
valid. Restrictions of this character cannot be defended as
viewpoint neutral, that is, comparable to "the artist may
propose what topics with what messages he or she desires, but
in 8o doing may not use the medium of watercolor". Any such
claim would wholly misapprehend the relationship between form
amnd content in art, and would also invite considerable
viewpolint restriction. Moreover, there is eimply no

governmental interest in protecting public sensibilities

comparable to that involved in FCC v, Pacifica Foundation,
438 U.5. 726 (1978) (broadcasting)}, or in Be pol

District No. 403 v. Fraser, 478 U.S. 675 (1988) (secondary

schools). The context of public art differs from

broadcasting or secondary schools, and as Pacifica states,

context is crucial., See alsc Sable Communicatjions of

impcsed by Public Law 101-121, 101 Congress, raise
this issue sharply. '



california, Inc. v. F.C.C., 102 S. Ct. 2629 (188%9). Nor do I

believe that such an exclusion can be justified as a methed
of implementing a criterion of "the widest public appeal.” A
bplanket prohibiticn on this category of art is far too clumsy
a tool for what will inevitably entail viewpoint
discrimination, even If widest public appeal constituted the

only basis for funding grant proposals.

3.

I believe that, as it currently stands, the NEA statute
is adequate, and thus no changes should be made. I know this
view may be politically unpopular, and indeed that it does
not help those persons of geood will whoe seek some tolerakble
compromise. Still I think that, as a matter of principle, it
is important to resist this attempt to subject the relatively
avtonomous art warld to the discipline and intolerance of
majoritarian politics. That, after all, is all that is at
stake in this current controversy over the NEA.

Sin?erely yours,
fﬂﬁhﬁ 6;53 fnﬁﬂ;dt
Henry Paul Monaghan
Harlan Fiske Stone Professor
of Constitutional Law
Columhia ILaw School

435 West 11l6th Street
Hew York, NY 10027



ABSOCIATICON OF THE BAR OF
THE CITY CF NEW YORX
REPCRT TO THE HOUSE OF DELEGATES

RECOMMPENDATICON

RESOLVED, that the American Bar Asscciation support five
year reauthorization of the National Endowment for the Arts with
ho restrictions on the content, the subject matter, message or idea
of what the Endowment may fund.



EXECUTIVE SUMMARY

Eummary of the recommendakion.

That the aBA support reauthorization of the National Endownent
for the Arts for five years with no restrictions on the
content, the subject matter, message or idea of what the
Endowmank may fund.

Summary <¢f the supperting report.

The United States Congress 1s currently considering whether
to reauthorize the Natiocnal Endowment for the Arts (the "NEA")
and 1f so, whether to amend the National Foundation on the
Arts and the Humanities Act of 1965 (20 U.S.C. 954{a)} by
imposing certain restrictions on the content <f artistic
projects which might be eligible for funding.

This report recommends the reauthorization of the NEA and
strongly opposes any amendment that would impose restrictions
on the content, the subject makter, message or idea of what
the Endowment may fund. The imposition of such criteria on
the grantmaking process ralses grave constitutional concerns.

The Supreme Court has repeatedly held that the First Amendment
prohibits congressicnal action aimed at the suppression of a
particular idea or message. Content basad restrictions
interjected 1intec tha grantmaking process represant an
impermissible attempk by Congress to restrict First Amendment
rights through a federal funding program. ©Of course, Congress
has the power to abolish an agency such as the NEA through the
deprivation of all funds; however, it cannot constitutlonally
direct an agency to engage in actions which bar systematically
the opportunity to receive a government benefit because of tha
particular subject matter or viewpoint of an artist’'s
expression, Speiser w, ERandall, 357 U.5. 513 (1258);
Consolidated Edison Co. wv. Public Service Commission, 447,
U.5. 530 {1980).

Content restrictions as proposed in various amendmants raise
additicnal constitutional concerns of prier restraint,
vagueness and overbreadftl.

Certain amendments with the nhope of curing the most chvious
canstitutional infirmities, have proposed that funding
restrictions extend only toc materials that the NEA Chairman
determines to be obscene (material unprotected by the First
Amendment) under the three prong cobscenity test prescribed

by the Supreme Court in Miller v. Califormia, 413 U.5. 15



{1973) . The Miller test is an inadeguate and inappropriate
standard as a check on federal funding of the arts and is
fraught with legal as well as practical difficulties.

Some proponents of the Miller standard have argued that it is
of no concern because anything funded by the NEA by definition
would fail the third praong of Miller. Ewven if this were the
end rasult, other harms flow from the inceorporation of Miller.
Because of the inherent difficultjies of Miller, incorperaticn
of the Miller standard has caused confusion in the pubklic,
given legitimacy to definitions of obscenity which go beyand

Miller and prohibit use of all saxual and erctic imagery, and
stifled protected artistic expression. {Hoffman, Recorded

Transcript of Panel, "The Thought Police Are OQut There",
College Art Asscciation Annual Meeting, New ¥ork, Fabruary,

1930; See alsc Vance, Art in america. April, 1350)
Maoreavar, the Assgciation remains concerned that the

imposition of this standard by an administratbtive agency
without adequate procedural safegquards raises constituticnal
prohlems under the due process clause. The Coleman-Gunderson
Amendment or any wvariant thareof too readily lends itself ko
the creation of a system of prior restraints and informal
censorship sourced in impermissible content based judgments
predicated on ideology. ftam Books nc. v. livan, 372
U.S. 58 {(1963); Freedman v. Marvland, 380 U.S5. §1 (1985). The
United States Suprema Court has repeatadly held that rigorous
procedural safeguards must be amployed befors government may
destroy or kblock the exhibition of expressive materials. Fort

Wavyne Pocks, Inc.., Petitioner v, Indiana 57 LW 4180, 489 U.S.
___[1889).

Amendments proposing content restrictions on grants fundsd by
the NHEA are in direct conflict with the original report
lanquage adopted and accompanying the authorizing legislation
that established the NEA and the NILH in 1963%3. In the report,
Congress recognized that reviewing grant proposals on artistic
merit alone is often difficult in a highly charged political
environment and tried to guard against such pelitical
intrusion into the process.

The original report language stated:

"The caommittee wishes to make clear that conformity
for its own sake is not to be encouraged and that no
undue prefarence should be given to any particular style
or school of thought. Nor is innovation £or its own sake
to be favorad. The standard should be artistic and

humanistic excellance."

To carry out this work, Congress endorsed a system of peer
review. This process has effectuated a proper balance betwean
artistic freedom of expression and our government's goal of

funding projects and productions which have substantial



artistic and cultural significance, giving emphasis ta
American ¢reativity and cultural diversity and the maintenance
and encouragement of professicnal excellence.

Accordingly, Congress may not condition the receipt of a grant
from the NEA on the suppression of speech in the form of
artistic expression. HR 4825 merifts satrong support.

Respactfully Submitted,

Conrad XK. Harper

President

The Associaticon of the

Bar of the cCity of New York



REPCORT

I. Background

In 1965, Congrass enacted the National Foundation on the Arts
and Humanities Act of 19635 20 U.S.C. 951-957 establishing the
National Enpdowment for the Arts ("NEA") and the Naticnal
Endowmant for the Humanities (Y"NEH")}. The act declared that
"encouragement and support o©f naticnal progress and
scholarship in the humanities and the arts...was an
appropriate matter" for federal action, that a "high
civilization" demanded broad cultural awareness, and that
citizens neaded "ryisdom and wvision® for demccrabtic
participation. As President Lyndon Johnsan said upon signing
the enabling legislation into law:

"We fully recognize that no government can call artistic
excellence into existence. It must flow from the gquality
¢f the sociefy and the good Eortune of the nation. Nor
should any government aseek to restrict the freedam of the
artist to pursue his goals in his own way. Freedom is
an essential c¢ondition for the artist, and in proportion
if freedom 15 diminished so is the prospect of artistic
achievement.

The effort to insulate the WEA frow political pressure was evident
throughout the Act and in the implementation of the pesr review
system.

Between 1965 and 1988, the NEA reviewed approximately 302,000 qrant
applications and funded approximately 85,000 grants. Instances in
which grants of either NEA or NEH suppcrted projects have aroused
protest are rare. For example, the NEAR estimatas that fewser than
20 out of NEA's 85,000 grants have been controversial.

On July 26, 15%89, the Senate, approvad by voice wvote an

amendment to the NEA appropriations bill, introduced by Senator
Jesse Helms (the "Helwms Amendment™). The Helms Amendment
pronibited use cof appropriated funds to "promote, disseminate, or
produce obscene or indecent materials™ or “material which
denigrates the objects ar beliefs of the adherents of a particular
religion or nonreligion." The measure would also bar grants for
artwork that "denigrates, debases or reviles a person, group, or
class of citizens on the basis of race, crasd, sex, handicap, age
or national origin.”™ [135 Cong. Rec. Secticn 8806 (daily ed. July

26, 1983]

In October, 1589, the House-Senate Conference Committea passed a
diluted version of the Helms Amendment. The compromise restrictions
stated:

Nore of the funds authorized to be appropriated



for the Naticnal Endowvment for the Arts or the
Wational Endowment for the Humanities may ke
used to promote, disseminate, or produce
matarials which in the judgment of the National
Endownent for the Arts or Natignal Endowment
for the Humanities may be considered obscene,
including but not limited to, depictions of
sadomascochism, homo-eroticism, the sexual
exploitation of children, ar individuals
engaged In sex acts and which, when taken as
a whole, do not have serious literary,
artistic, political or scientifiec walue.

In addition, the Report of the Conference gcalled for the creation
of a temporary Indsependent Commission to review the WEA's “"grant
making procedures, including those of 1its panal system"” and to
consider "whether the standard for publicly funded art should be
different than the standard for privately funded art', including
content restrictions based on obscenity.

From 1965 until the enactment of these restrictions, none of the
NEA applications contained any dictates concerning acceptable
subject matter; nor did the "Review Criteria" contain any
conditions on the content or viewpoint of the proposed works or
provide for such content based review on completion.

The NEA's subseguent "Statement of Policy and Guidance" defines

"obscena for ©purposes of carrying out fthe Endowment's

responsibilities under section 304 of the Department of Interior

and Related Agencies Appropriations Act of 1950 (FY 19%0) as the

legal definition of obscenity established by the Supreme Court in
L V. lifornia, 413 U.5. 15 (1971).

The NEA is subject to pericdic reauthorization and will expire
October 1, 1990, unless it is reauthorized this year. Congress
is currently considering whether to reauthorize the NEA and if so,
whether to amend the Wational Foundation on the Arts and the
Humanities Act of 1965 (20 U.S.C. %54(a)} hy imposing certain
restrictions on the content of artistic projects which might be
aligikle for funding.

The Chairman of the Postsecondary Education Subcammittes on
Educatien and Labor, Representative Pat Williams, introduced
President Pushfs bill HR 4825, which proposed a five yeaar
reauthorization of the Naticonal Endowment for the Arts and
Humanities with no restrictions on grant content and no other
significant changes, in the House on May 15, 19%0. The Committee
an Education and Labor voted June 19 to report HR 4825 for actian
by the full House. Basically, with only technical meodification,
the bill has gone to the floor as proposed by the President.

Twenty-six Amendments have besn submitted to the House Rules
Committee. Of these, the Coleman-Gunderson Amendment is apparently

2



gaining suppert. Representativae Williams has also offered an
amendment in the nature of a substitute. In the Senate, the
Education, Arts and Humanities Subcommittee voted on June 13 to
send the Senate version of the President's proposal (S 2724)

to the full Labor and Human Rasources Committee without amendments.
S 2724 will be considered in Ssptember by the full Senate. The
House Apprapriations Subcommittee on the Interior is considering
F¥ 1321 funding for the NEA, National Endowment for the Humanities
and Institute of Museum Services ("IMS"). It is likely at the time
of this writing that anti-chscenity language similar to that in FY
1990 may ba proposed for consideration by this Subcommittee.

ITI. Legal Analvals

- Introduction.

The content based restrictions which Congress is currently
considering in the context of reauthorizatieon are twofold: those
which impose restrictions on funding obscenity and in addition
include restrictions on funding "indecent" or "offansive" artistic
expression and theose which, in an attempt teo circumvent Firskt
Amendment issues, limit restrictions to the legal definition of
"ogbscenity" established by the Supreme Court in Miller wv.

Califorpnia, 413 U.S. 15 (1973).

The NEA should he reauthorized unfettered by any restrictions on
the content, the subject matter, mnessage or idea of whakbk the
Endowment may fund. The imposition of such criteria on the
grantmaking process raises grave constitutiocnal concerns
implicating the First Amendment and the Fifth Amendment of the
United States Constitutien.

B. Content restrictions which regulate artistic expression
protected by the First Amendment.

The Supreme Court has repeatedly held that the First Amendment
prochibits congressional action aimed at the suppression of a
particular idea or message. In Pplice Dep't of Chicage v. Mosley,
408 U.5. 92 (1972), the supreme Court prohlibited government fram
plicking and choosing which points of view could be heard.

There is an eguality status in the field af
ideas and government must afford all points of
view an equal opportunity to be heard. Id. at
9e.

Conktent based restrictions interjected inte the grantmaking process
represent an impermissible attempt by Congress ta restrict First
Amendment rights through a federal Ffunding program. Gf course,
Congress has the power to abelish an agency such as the NEAR through
the deprivation of all funds; however, it cannot constitutlionally
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direct an agency to engage in actions which bar systematically the
opportunity to recelve a government benefir becauss <f the
particular subject matter or viewpoint af an artist's expression.
In short, Congress cannot withhold an artist's benefits because of
the "indecent" or derogatory subject matter of hisfher spesach.

Speiser wv. HRandall, 357 U.S. 513 (1953) is the seminal rgcasa

prohibiting the government from conditiening a benefit upsn the
sacrifice of free speech. This case struck down a California law
that required a taxpayer to swear a loyalty cath ta the United
States as a condicion (or praperty tax exsnption.

More recently in FCC v. leaque of Women Voters, 468 U.S. 384, 407

(1584), the Supreme Ceourt struck down a congressional attempt to
condition funding of puklic television upon an agreement nob to
express editorial ocpinian. The court emphasized that Congress had
attempted to regqulate the contenkt of speech. In that case Chief
Justice Rehnguist stated that any govermment "conditions to its
largess" must not be "primarily aimed at the suppressiaon of
dangersus ideas." [ECC _v. TLeague of Women Voters, supra,

(dissenting opinion).]

Restrictions of this kind are impermissibly vague and overbroad in
the constituticnal senss; no person could objactively apply such
ceriteria as "offends” or '"denigrates" "race" or "culture". The
uncertain meaning of such language 1is particularly harmful when
First Amendment rights are implicated. Content based restrictions
which prohibit funding for both obscene and indecent or offensive
materials are overbroad. Offensive and indacent materials are
protectad by the First Amendment. (Cohean v. California, 4921 U.5.

15, 25 (1971); Sable Communicakions v, FCC, 108 S. Ct. 2829, 283§

{1989).

Content based restrictions interjected inta the creative process
directly and axicomatically chill free axpression. 5uch resktrictions
which deny funding in advance of creation of work are a prior
raestraint which 1s a form of censorship and inevitably produce a
¢chilling effect on the exercise of First Amendment rights. If any
such restrictions are hald ocut by the federal government as
prereguisites to federzl support, they necessarily enter inteo the
decisions an artist must make in apprecaching his/her work. And
givan the leadership role desired by past Administrations and past
Congressas for the NEA, such conditions would extand evan into work
that was privately funded. Considering the fact that virtually all
grants have a private matching requirement, any presance
(regardless of how small}) of Eederal money increases self-
censorship and caution by every artist or arts organizatian that
is aeligible for federal support.

hmendments proposing content restrictions on grants funded by the
NEA are also in direct conflict with the original report language
adoptad and accompanying the autheorizing legislation that



established the NEA and the NEH in 1963. In that report, Congresss
recaghnized that reviewing grant proposals gn artistic merit alone
is often difficult in a highly charged political environmant and
tried to guard against such political intrusion intoc the process.

The original report language stated:

"It is the intent of the committee that in the administrakbion
of this act there be given the fullest attention to freedom
of artistic and humanistic expression. One of the artist's
and the humanist's great values to society is the mirror of
self examination which they raise so that soclety can bacome
aware ©of its shortcomings as well as its strength... The
committee wishes to make clear that conformity for its own
sake 1s not to be encouraged and that no undue preference
should be given to any particular style or school of thaought.
Nor is innovation for its own sake to be favored. The
standard should be artistic and humanistic excellences.®

C. Funding restricticns limited to obscenity as defined

by Miller.

The "compromise” language of FY 1930 and amendments such as
proposad by Representatives Colaman and Gunderscn and
Representative Williams were drafted in part to ameliorakte the
ovaert constitutional infirmities of the Helms Amendment by limiting
the impact of the restrictions to constitutionally unprotected
spaech, to wit, obscenity. The effort to do so is fraught with
difficulties. What is "obscene" and without the protection of the
constitutional right of free spaech is one of the maost difficult
areas of constitutional law.

Given the pre-eminent importance of the First Amendment, the
Supreme Court has strugaled for years to develop a satisfactory
dafinition of obscenity. In 1%73, the Court reformulated its test
of obscenity in a series of decisions, the principal of which was
Millar w. i ja, 413 U.5. 15 (1973). Most notably, Miller
abandoned the requirement that the material be "utterly without
redeeming social wvalue" and held that the test should be: ({(a)
whether the average person, applying contemporary community
standards would find that the work, taken as a whole, appeals to
prurient interest; (b} whether the work depicts or describes, in
a patently offensive way, "sexual canduct" specifically defined by
the applicable state law; and (c) whether the work, taken as a
whole, lacks serious literary, artistic, political, or scienkific
value, Both the first and second prong of the test-=-appeal to
prurient interest and patent effensivenass-=-are issues of fact for
the jury to determine applying "contemporary community standards."
Pope_v. [llineis, 481 U.S5. 497 (1987). The third prong--literary,
artistic...value--depends on whether a "reasonable person" would
find such value in the material, taken as a whole. This standard
is prasumably a naticnal standard. Id. The Miller formula was
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devised to ensure that state obscenity laws not be allowed to level
the literary and artistic expression to even the majority view.
And, of course, the Miller standards apply equally to any federal
legislation.

D. Legal and practical difficulties of Miller.

The Miller test is an inadegquate and inappropriate
standard as a check on federal funding of the arts and is fraught
with legal, as well as practical difficulties.

Supreme Court decisions since Miller have revealed continuing
confusion over obscenity's definition. Any regulations based on
Miller are bound to suffer fram interpretive ambiguity and
difficulty of implementation. Who is the relevant community--the
arts professicnals at the Endowment ¢r the community where the work
iz performed? How 1s the Endowment staff to ascertain local
community standards? Miller requires that the "sexual conduct” in
guestion be "specifically defined by the applicable state law."
No reference tc applicable state law appeared in the FY 19%0
appropriation language. The Coleman-Gunderson amendment, which
significantly restructures the Endowment by inter alia providing
60% of program grant funds to the states, provides that in
dispersing federal funds, states must adhere to the same chscenity
standards as the NEA. Are the NEA standards to be applied on a
national bkasis or statewide? Is federal law to preempt state
obscenity standards?

Scme proponents of the Miller standard have argued that it is of
no concern because anything funded by the NEA by definition would
fail the third prong of Miller. Even if this were the end result,
other harms flow from the incorporation of Miller. Because of the
inherent difficulties of Miller, incorporation of the Mjiller
standard has caused confusion in the public, given legitimacy to
definitions cf obscanity which go beyond Miller to prohibit use of
all sexual and erctic imagery, and stifled protected artistic
expression. (Hoffman, Recorded Transcript of Panel, "The Thought
Police Are Out There", College Art Association Annual Mseting, Hew

York, February, 1990; See also Vance, Art ip Amerjca, April, 1990)

For example, the Coleman-Gunderson Amendment sets a standard for
funding defined by Miller, but also requires that the NEA Chairman
give assurances to Congress based on subjective and vague criteria
which would deny funds for the use of works which are not
"sansitive to the nature of public sponsorship" and "to the
cultural heritage of the United States, its religious traditions®
-=constitutionally protected spesech. Thus, there is a dangsr that
despite the existance of Miller as a check on the expansiveness of
obscenity standards, this amendment and others will in practice
lead to a broadening of the Miller definition of abscanity. Both
artists and the NEA may seek to avoid confliet by rejecting
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artists and the NEA may seek to avold conflict by rejecting
controversial subjects. As Rep. Williams has stated, including
the words of Millar in the WEA's legislation produces a "chilling
effect" and "lets the genie of censorship out."” [Testimony, June
&, 1%%0, House Subcommittees on Postsacondary FEducation. )

Moreover, the concern exists that the impasiticon of the Miller
standard by an administrative agency without adequate procedural
safeguards raises constitutional problems under the Fifth Amendment
due process clausa. The Colaman-Gunderson Amendment and any
variant thereaf tec readily lends itself to the creatien af a
system of pricor restraints and informal censorship sourced in
impermissible cantent based Jjudgments predicated on ideclagy.

Baptam Books, Tne. v. Sullivan, 372 U.S, S8 (1963); Fresdman v.
Mar nd, 380 U.5. 51 (196%).

The United States Supreame Court has repsatedly held that rigorous
procedural safeguards must be employed hefore government may
destroy or black the exhibition of expressive materials. Freedman

v. Maryland, 380 U.S. 51 (1965); Fort Wayne Books, Inc., Petibioner
v. Indiana 57 LW 418¢, 488 U.S. (1983} . Such procedural

gsafeguards are arguably lacking in the Coleman-Gunderson Amendmant.

An administrative determination of obscenity which would penaliza
a grantee by the cut off of previously authorized funds because the
work is deemed gbscenae by the Endowment, arguably constitutes an
impermissible prior restraint in wvioclation of the due process
reguirements of the Fifth Amendment.

In Fort Wavpe Books supra., tha Supreme Court rejected any ex
parte pre~trial seizure order which on the basis of probable cause

would permit the seizure of expressive materials in the context of
a prusecution under an Indiana state RICQO statute which had made
abscenity one of the predicate offenses.

"The fact that the respondent's motion for seizure was couched
as one under the Indiana RICO law--instead of being krought
under the substantive obscenity statute--is unavalling. As
far back as the decision in Near v. Minnesota ex rel. Olsan,
283 11.8. 697, 720-721 (1921), this Court has recognized that
the way in which a restraint on speech is "characterized"
under State law is of little consequence. See also Schad v.
Mount Ephraim, 452 U.5. 61, 67-68 (981); Socutheastern
Promotions, Ltd. v, Conrad, 420 U.5. S46, 552-555 (1373). For
example, ln Vance v. Universal Amusement Co., 445 U.s. 308
(1380) (per curiam), we struck down a prior restraint placed
on the exhibitions of films under a Texas "public nuisance"
statute, finding its failure to comply with cur pricr case law
in this area was a fatal defect. Cf. alsoc Argara v. Cloud
Books, Inc., 478 U.S., at 708 (0'Connor, Jr., <ONCUrring)

{noting that if a "city wera toc usas a nuisance statute as a
pretext for closing down 2 bookstore because it sold indecent
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bocoks...the case would clearly implicate First amendment
concerns and require analysis under the appropriate Firse
Apendment standard of review"). While we accept the Indiansz
Supreme Court's Ffinding <that Indiana's RICO law 1is not
"pretextual"” as applied to cobscenity offenses; it is true that
the State cannot escape the constitutional safeguards of our
prior cases by merely recategorizing a pattern of obscenity
viglations as 'racketesering.'"

III. Conclusian

The inhibition of freedom of expression engenderad by
restrictions on content dses net further any important or
compelling government interest. It is, as Justice Frankfurter
stated, "another case of burning up the house to roast the pig."

Butler v. Michigan 352 U.S5. 3180, 2123 {1957). See also S5able
communjcation v. FCC, 492 [J.5. {1939) (57 Law Week 4920).

Reviewing grant proposals on artistic merit zlone is= often
difficult in a highly charged political environment. Thers are
always those who for political reasons will attempt to impuse their
own social, economic or religicus views on others. Despite this
inherent tension, the Endawment has been successful in reviewing
grant propesals on artistic merit alone. In the original enabling
legislation creating the Arts and Humanities Endowments, Caongress
triad to guard against political intrusion inte the process. Peer
panaels {ssparate from government employees) review an applicant's
caraar and past work in determining whather to fund a proposal. In
almost no instance has the Endowment retroactively attempted to
censor a project or program after its completion to decide whether
it was entitled to receive the previcusly allocated grant.

The chairman of the NEA, Jchn Frohnmayer, fellow lawyer, and
a member of the American Bar Association, testified on March 29,
1990 before Congress. He stated that:

"The Endowment's success has been in its process...The
Endowment has created and sustained a climate encouraging
freaedom of theought, imagination and inquiry by bringing
citizens who are experts in the arts to Jjudge the
applications. The Endowment has not created an 'Academy'.
It has not decreed a single acceptable aesthetic. Rather it
has reflected the wide diversity of our society. These panels
function much like a jury in ocur Jjustice system. Panels are
from five to fifteen individuals of widely diverse cultural,
geocgraphic, ethnic¢, and stylistic backgrounds. They argue,
they debate, they confer, and in the end, they decide which
applications are the most deserving, the criteria always being
quality and merit...The system is far from perfect. It often
results in compramises and sometimes may even be wrong. But
it is the best systam that the English and American
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jurisprudential heritage has been able to devise.™

It 1Is distressing that in this period of highly praised
democratic movements in Eastern Europe and the Soviet Union,
further restrictions are sought to be imposed en the First
aAmendment rights of United States cikizens.

In view af the foregeing, we urge that Congress not conditijon
the receipt of a grant from the NEA on the suppression of speech
in the form of artistic expression. HR 4825 merits support and
any amendment which would place reskrictions on the content of wark
funded should be rejected in principle.

Respectfully Submitted,

Conrad X. Harper

President

The Association of the

Bar of the City of New York



