This paper is written for the exelusive readership of the Nonprofit Forum,
It is te be used splely as a basis for diascussion ac the Forum's meeting
on October 13, It was written to proveke discussion snd does not

reptesent the settled views of the author.

Since approximately the winter of 1992 with the reports thai William Aramony was
paid an extravagant salary and engaged in abuses of trust, the nonprofit sector has
come under increasing attack for paying allegedly inappropriately high salaries.
Recenlly 'I.'he Philadelphia Inquirer ran a series of negative articles on the sector,
several of which also complained about high salaries. And this past summer
Cangressman J.J. I.’i;:lde held hearings on the sector where the issue of salaries was
prominently raised. This questions surely is of great moment for the sector. There
appears lo be much misunderstanding about ronprofit compensation levels and much
of it is dﬁmaging. Allow me to provi:;l-;: one chilling anecdote, As some of you know,
I am on the Governor’'s Panel on Properiy Tax Exemption and Classification Issues,
a commiitee he formed to examine the "proliferation of real property tax
exempiions.” Most of the Panel members are local tax assessors and representatives

from the Catskills where many fee) that 100 much of (he land has a charitable fax



These include the World of the Fﬁmi!y and Personal Relations, the World of
Competitive Markets (hereinafler sometimes referred to as the "Market World™), the
World of Gavernment and Politics and the World of Public-Serving - Nonprofits
(hereinafter sometimes refetred to as the "Nonprofil World"). Each world has ils
OWN structure, motives and intentions :_md, importantly for this paper, should be
thought about in ils own way, Confusion will often result by applying the analylical
principles of ane world o another. In this Part, I will limit my observations to a brief
comparison of the Market World and the Nonprofit Worid since, as elaborated upon
in Parl 111, the standard justification offered for nonprofil salaries is that the marke:

should set the level for compensation.

It is commonly thoughi that the Market World and the Nonprofit World both serve
the public good. Eiforts made in these two worlds are, however, guided by radically
different ends. For the Market World the gua] 18 self-interest. Typically an activity
is entered into not for the sake of pursuiog the activity but rather for the ulterior
purpcse of advancing one’s self-interest, usvaily by making profit. In contrast, the
ends that guide the Nnnpmﬁl World are Lhe accnmphshmﬂnt of an activity itself: to
care for people, to creale beauty and meaning, etc. Thig chsunc:tmn was caught very
well almost thirty years ago by Bill Baumol and Bill Bowen in an article on the

economic problems of the performing arts:



Moreover, [a nonprofit vrganization's] goals themselves often help explain why
no money is earned by such an organization. While an automabile producer
may lake pride in the quality of his cars, he is much less likely to regard
product per se as an ultimate objective of the enterprise than is the head of
a nonprofil organization, Nor is the auto producer likely Lo be nearly as
concerned aboul the social composition of his clientele.

The siguificant poinl is that the objectives of the typical nonprofit are by their
very nature designed to keep it constantly on the brink of financial
cataslraphe, for to such a group the quality of the services it provides becomes
an end in itself. Better research, more adequale hospital [acilities, more
generous rehearsal lime, better training for those engaged in these activities -
- all these are not merely incidental desiderata. They are fundamental goals
in themselves, and with objectives such as these, the likelihood of surplus
funds is slim indeed. These goals constitule bottomless receptacles into which
limitless funds can be poured”,

People who pursue the ends of the Nonprofit World have, of course, to make a living
but typically the money they earn is the means that allows them to pursue their
nonprofit goals and not the end of their activity’. In emphasizing this distinction
one runs the risk of being taken 1o suggest that the Nonprofit World is morally more
worthwhile than the Market World, This is emphatically not my intemt. They simply
are differenl. As Rawls points cut about his liberal theory of justice:

It suppeses that individuals and groups put forward competing claims, and

while they are willing to act justly, they are not prepared to abandon their

interesls. There is no need to elaborate further thal this presumption does
not imply that men are selfish in the ordinary sense.’ '

Indeed, the whole "invisible hand”" theory assumes the spur of self-interest as the

f Baumel & Bowen, On th orming ATES: e Anarto of their
Economie Problems, The American Economic Beview 495, 497-499 (May 1965}

7 This iz elaborated on below at some length,

§ J. RAWLS, THE THEORY OF JUSTICE 281 (1971)
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motive force that works the system®. In this way, 2s suggesled abave, the Market

World conduces to the public good.

No more will be said abont this distinction al this point; different aspects of it will be

? adam Smith and his Britlish Isle competrlot Bernard de Mandeville (
from 'private vices' come 'public bensfits') are not alene in these views.
Immatuel Kant, perhapsz the preatest modern philesopher of them all, had
gimilar views, Since this may not be widaely lmown by Forum members,leb me
quote at some length a passage from Kant that I found in Luacie Cellelti's

book Irom Boussean to Lenin:

By this antagenlsm, I mean the unsocial seclability (ungesellige
Geselligkeit) of men; that is their tendency to entet inte society,
conjoined, Tthowever, with an accompanylng reslstance which
continually threatens to dissolve this society. The disposition fox
this lies manifestly in human nature. MHan has an lnclinacien to
socialize himself ... He has, moreover, a pgreat ctemdency to
indlvidualize himself by iselation From others, because he likewlse
finds in himself the unsocial dispesition of wishing To direct
everything merely accerding to his own mind; and hence he expects
razlscance everywhere as he knows with regard to himself he is
ineclined on his part to reslst others. Now 1t Is this resistance or
mutwal antagonlsm chat ewakens all the powers of man, that drives
him to overceme his propensity of indolence, and that impels him
through desire of honer or power or wealth, to strive after rank
emong his fellow men -- whom he can neither bear to intetfete with
himselFf, not yet let alene. Then the Eirst real steps ere taken
from the rudeness of barbariam to the culcure of ecivillization ...
Withour those gqualities o0f an uwnsocial kind, out of which this
antagonism arises -- which viewed by chemselves are certainly not
amiable but which everyone must necessarily find in the movements of
his own selfish propensities -- men might have led an Arcadian
shepherd life in complete harmony, contentment and outual leove, but
in that case all thelr talents would have Forever remained hidden In
their germ. As genktla as the sheep they tended, such men would
hardly have given for ctheir existence a higher worch than helonged
te their domesticated cattle. Thanks he then te Nature for thie
unsocigblensess, for this envious Jealousy and wanity For this
unsaciable desire of possession, or even power! Without them all
the excellent capacliies implanted in mankind by nature would
slumber eternally undeveloped. Man wishes cencord; but Nature knows
better vhat is good for is specles, and she will have discord, Kant,

Principles of Politics, Edinburgh 1891, pp 10-11 L. COLLETTI, FROH
BROUSSEAT TO LEWNIN 159-160 (1972).
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elaborated upon below™. Suffice it to say, the principal point is that there are

0 Tt does seem that whlle huge amounts have been written about the
Market World almosc nothing has been done on the Nonprofit World im icts
own terms. Surely our colleague Henry Hansman has writeten a lor about
nonprofitas but wholly from the perspective of the Market World, so it
seems to me. For etample, he explains the origins of nonprofics in berms
of market failure, Much has also been written about the theory of public
goods but this is a theory whose origins 1lie in public finance and,
perhaps, ultimately ip marker notions of welfare economics. In develeoping
a theory of the Nomprofit World in its own terms, we would still be
centrally concerned with questions of rescurce allocation and the optimum
provision of goods and servleces, buc we would shoew fthat thetre are some
goods and services chat are better produced Iin a non-market comtext, My
sense 1s that there may be some material in Amartya Sen's work Chat would
be useful as well as the work of in the late Kenneth Boulding. Perhaps
the analysis would begin wich Marx's distinction between 'use value' and
'exchange value’™ since poods and services in the Market World are by and
large produced for their exchenge value while those in the Nonprofit World
for their use value. Rawls, who zays wery little about the public-serving
nonprofit sector, so far as I ean tell, and who peslts the Market World,
gulded by the prinelples of justice, as the principal purveyor of most of
the poods and seivices we mighrt wanc, does concede that the Msrket Werld
is "mot sulted to answer the clalms of need." See J. RAWLS, supra note 4,
at 277, In c2laiming that the "soclzal winimum is the responaibility of the
transfer branch,™ he asserks;

& competitive price system glves no consideration to needs and
therefore 1t cannot he the sole devize of distribution. There must
be a division of lebor between the parts of the social syscem Im
answering to the common sense precepts of Justice. Different
institutions meer different claims. Competitive markets properly
regulated secure free choice of occupation and lead vo an efficient
use of resources @nd allocatlon af commodivies to households. They
set a weight on the conventional precepts assoclated with wages and
earnings, whereas the transfer branch gusrantees a cercaln level of
well-being and honers the clalms of need, See J. RAWLE, suprez note
4, at 276,

Two poinks about the Rawls' observarion, Firscr, while Rawls probably has
in mind some government agency when he spealis aboub the “"transfer branch,”
thare would likely be little disagreement that much of the work of the
public-serving nonprofit sector i=z similar te chat carried out by the
"rangfer branch" of the govermment and that therefore the seccor may
properly be thought about as part of the "transfer branch. ™ Secondly,
Rawls' observatlons about rthe c¢lalms of need points in a different
direction chan I do when I emphasize that the distinguishing feature about
the Nonprofit World is that things are undercvaken for their own sake, that
the Monprefit World approximares the Kingdom of Emds. While I am not
preparsd yer to aver that Cthere is some natural affinity becween Che
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different ways of thinking about different spheres of social relations and it is not
always apposite lo apply lhe ways of one world to those of another. But before
moving on, a word needs to be said about competition. While competition no doubt
lies at the heart of the Marker World and while the felicities of ¢cooperation may be
emphasized somewhat more in the Nonprofil World, competition is very much a part
of Nonprofit Warld, although perhaps not in the same sense as the Market World.
Without competition the nonprofit world would in all likelihood succumb to Kant's
eternal slumber. DBut, as just suggested, there might be a sense in which nonprofit
competition is different than the competilion observed in the Market World. This
notion is suggested 10 me by John Rawls’ Idea of Sccial Union". As [ understand it,
his point is that since we cannot be all things in our lifetime, since we cannot develop
all of our capacilies and powers, we "must select which of [ovr] abilities and possible
interests [we] wish to encourage” and appreciate the excellences of others for the rest,
We are led to the notion of the community of humankind the members of
which enjoy one another’s excellences...and they recognize the goed of each
as an elemenl in the compleie aclivity the whole scheme of which is consented
to and gives pleasure 1o afl™

He cites the gafne as the paradigm case for the "many forms of life [that] possess the

characteristics of social union, shared final ends and common activities valued for

clalms of need and the Nomprofit World's tendency to see gqualiey of
services as oo end In itvself, it does seem that this might be the case.

' See J. RAWLS, supra note 4, ab sec.79.

12 Id. at 523,



themselves.”™ The ullimale goal of the game, "the .sharcd end, the common desire of
all players [is] thai there shovld be a good play of the game"
Each can then take pleasure in the actions of the others as they jointly execute
a plan acceptable to everyone. Despite their competilive side, many games
illustrate this type of end in a clear way; the public desire to execute a good
and fair play of the game must be regulative and elfective if everyone’s zest
and pleasure are not to languish."
In the lale thirties the great social historian Johan Huizinga published an entire book
on the subject. I is called Homao Ludens®. In brief, his general Lhesis is that
conlesl lies at the heart of play and thal the agonistic principle plays a major part in
lhe development of culture, Indeed, "competilions and exbibitions as amusemenis
do not proceed from culture, they rather precede it™." Significantly for our purposes,
afler identifying the competilive instinct (winning) as a "very important characlerislic
of play," he goes pn to say:
But the following feature is still more important: the competitive ‘instinct’ is
not in the first place a desire for power or a will lo dominate. The primary
thing is the desire 10 excel others, to be the first and honoured for that. The
question whether, in ihe result, the power of lhe individual or the group will

be increased, takes only second place”.

Here then, | wonld suggest, is the difference between competition as manifesied in

12 1d. at 525

1 1d. at 526.

13 J. HUIZINGA, HOMO LUDEHS (1917).

1 See J, HUIZINGA, supra note 13, at 47, Huizinga speculates rthat
the roots of all this may be found im anchropolopy noting that primicive
man celebrated the "seasonal Ffeasts by contests devised co promote

fertility and the ripening of the crops." Id. ac 54,

¥ 14, at 50



the Nonprofit World and that as manifesied in the Market World. In the Markel
World the competitive instinct is 2 drive for power and individual aggrandizement™
whereas in the Nonprofit World it is a drive to excel and in many cases to promote
the social ynjon or common good through excelling -- to assure that there should be

a pood play of the game.

Rawls notes that his notion of the socia} union also applies 10 art and science” bul
steers away from these consideralions in "line with the rejection of the principle of
perfection and the acceptance ol democracy in the assessmenf of one anolther’s
excellences™" But the arts and higher education are what we are mast familiar with.
Here we certainly observe competition, the desire 1o excel and be noticed, but is it
not largely in a social context? When a scientist falsifies his data, we are appalled

not just because of the egoism that led him to do so but becauvse the whole notion

18 411 of which through the workings of the Invisible hand goes Ear
to produce the marvelous results of our pregent cireumstance where we have
available to us @ basket of goods and services that the ancients could noc
have even Imagined.

1¥ The development of art and seience, of religion and culture of all
kind=, high and low, can of coutse be thought of in much the ssme way.
Learning from one ancther's efforts and apprecisting thelr sewveral
contributions, human beings gradually bulld up a syscem of knowledge and
bellef; they work out recognlzed techniques for deing things and elaborate
styles of feeling and expression. In these cases the common aim Is ofren
profound and complex, being defined by the respective artistic,
scientific, or religious tradition and ro understand this aim cften takes
yearz of discipline and study. The sssentisl thing Is that there be 2
shared Final end and accepted ways of advancing it which allows for the
publie pecognition of che actainments of everyone. See J. RAWLS, supra
note 4, at 524

2 Td, at 527.
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of the social vnion or public goad has been subverted.

A final starting point merely emmphasizes the obvious: mosi important decisions about
public-serving nonprofits salary levels lie with their board of directors. If a salary is

thought to be too high, responsibility for the mistake is the board’s.

IiI
Salaries are justified by the test of the market™. It is first shown that the organization
could not have hired the employee whose salary 15 in question for a Jesser arnount.
S/he would not have taken the job for anything less. Then it has to be shown thal the
objectives of the organization could not have been betier served by any other
expenditure of funds, e.g., hiring some other employee for a lesser amount and vsing
the remainder for some other purpose. The competitive price system is said to work
in such a manner so as to altract persons to positions where they can be the most
productive. Efficiency results. Rawls puts it succinctly:
Under certain conditions competitive prices select the geods Lo be produced
" and allocate resopurces Lo their production in such @ manner Lhat there is no
way 10 improve upen either the choice of productive methods by firms, or the
distribution of goods that arise from the purchases of households.

In sum, when faced with a question about an unduly high executive salary, the board

must show that in the labor market for the position sought to be [illed, it was not

21 This is, of course, the "reasonable compensation" test of section

901¢e)(3) of the Internal Revenues Code, See B. BITTKER, FEDERAL TAXATION
OF INCOME ESTATES AND GIFTS, seccion 100.2.4 (1981).
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possible 10 employ the person for less and thal such personm will cause the
organization to be more productive than expenditures for any other possible input or

possible inputs might provide™.

The first difficulty is how to measure productivity in a nonprofit context. There are
numerous difficulties. To begin, it would seem that the compelitive pricing system
works in the commercial sphere because, to a very considerable part, there is demand
for the goods and services produced by commercial firms. Consumers pay money for
such products and thus it is passible to measure how efficient an enterprise is and,
in turn, how efficient its CEO is. Measurement problems are few for a for-profit
organization where an executive’s performance can be so easily measured by Lhe
bottom line. Here the measure of cost (how many dollars the executive is paid) is .
jdentical to the measure of benefits (how many dollars profit the organization
generated). But such is not the case for the typical nonprofil executive. There are,
of course, nonprofits where those serviced (the customers) pay the full freight or né:ar
to the full freight. One need only think of nonprofit hospilals. Thus, for these kinds
of nonprofils, it might be concluded that there are po seriovs measurement pr_thcms
and any claim that executive salaries cannot be justified on efficiency grounds Eecause

of a measurement difficulty would not seem o apply. But the great majority of

22 Finally, in the award of any high salary it shall be assumed that
something like John Rawls' difference principle applies, namely, that the
advantages that accrue to the person receiving the high galary improve the
conditions of the least favored.
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nonprofits either do nat charge for their products or charge less than cost. These

nonprofits may then present measurement problems.

It may, however, be argued that while there are no buyers in lhe conventional sense
to express measurable demand for the nonprofit’s product, the nonprofit does
produce a product and the more efficiently it produces the product the better off
society will be. An executive’s salary could then be figured on the basis of the
organizalion’s productive efficiency as jusi described. But how can efficiency in the

production of a nonprofit’s product be calculated?

Let us look at some cxarﬁplcs. First, in the arts, how does one enalyze an opera
performance or an exhibition in efficiency 1erms. One cannot! The miracle of
near-perfect opera perlgormance or of an especially marvelous exhibition cannoi be
reduced fo rational calculation. There i3 surely more 10 these events than the
number of people who atiend. There are, for example, ﬁnmeésﬁrablé externalities
thal siretch far beyond the precinet in which the event took place and into the future
of undreamed of generations. Further, while talk of c;_xlﬁrnalities suggests, if not th_t_'.
absolute practical impaossibility, at least the thcc:re:tic.al possibility of measurt:meﬁ.l,
there would surely seem to be something about great art that is beyond the purely

quanlitative altogether.

Similar considerations apply 1o the field of education. Efficiency dictates high

13



student/faculty ratios, programmed learning through computers that do away with the
need for teachers and the like. While there are surely places for all these
arrangements, 1 believe that many educarors would hold that giving top priority 1o
efficiency concerns, eliminating the possibility of the great teacher who produces that
magic moment of underslanding, the excitemenl and beauty of intellectual
exploration, would gravely diminish the ability of education to reach its most

important goals.

Let us move from the arts and education 10 the social or human services field. Here
efficiency would appear to call for processing the highest number of clients in a given
period. But no one believes that the relationship of carer to cared-for can be
quantified. Indeed, it is possible for the "efficiency" of carers 10 be inversely
proportianed to their visible outpul, The needs for assistance cannot be predicted
in advance. Typically each individval cared for musl be considered as that particular
individual. Ta eliminate the human relationship from this field would surely corrupt
it. Who would commend a human service agency whose primary goal Is to process

as many clients as possible at their expense as human beings?

Now none of this should be taken as suggesting that efficiency concerns do not apply
to nonprofils or that I am delending the claim that nonprofits cannot be inefficient.
We all know of toc many nonprofits thal are run inefficiently. What it is meant to

suggest is thal a nonprofit board in setting an executive’s salary typically does not
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have available to it the advantages of being able to work the more or less precise.
rational calculations that the pure competilive price sysiem allows. In this sense the
job of a nonprofit board is more difficult than that of a for-profit board. One person
may surely be able to more fully reach an organizalion’s objectives than another.
There may be only a few, perhaps only cne, who could do the required job, Willy
nilly then about the quantitalive measurability of inputs and outputs, it may very well -
be the case that the organization could only attract the desired individual by paying
a competitive salary. This is not contested. All thal has been suggesled so far is thal
the nonprofit board in justifying that salary to the public may not be able 1o pul
quantilatively measured outputs, presumably related to the effectiveness of the
execunlive whose salary which is being justified, agaipst her quanlitalively measurable

salary,

A brief word on 1he concept of efficiency as it applies to nonprofits. As mentioned
above, many people go into nonprofit work primarily to carry oul the goals c:;f the.
nonprofit. Given this mative, is it not reascnable to assume that Lhey are going to
do the best job thai they are able to, that is, that they are poing to be as efficient as
they can. While ihe spur of making money engenders efficiency in the Markel
World, devotion to mission assures efficiency in the Nonprofit World. While this may
be the case for many, there are, of course, also those who are not so devoted. For
them the cure is 2 good board who would weed them ouf. This assurnes that the

board is highly motivaled to reach the organization’s poals. And here perhaps we
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come to a serious problem for public-serving nonprofits.  While the bottom line
provides discipline in the Market World, in the Nonprofit World, absent a devoted
board, there may be no check to assure efficiency. No doubt there are a number of
nonprofit boards which fail to live vp to the ideals which pure devoiion 1o mission
demands®. Perhaps the most insidious type of fajlure arises when nonprofil boards
passively preside over an organization whose priorities imperceptibly change from a
primary devotion (0 mission to mere institutional survival, where concern for jobs for
lhe sake of jobs become more importanl than achieving the goals for which the

nonprofil was established.

In an attempt to save some element of the rational calculability of the pure price
syslem, it may be said that the buyers of the nonprofii product are all the people who
contribute 10 its support and not just those who pay 10 atiend an event, pay tuition
to a school or pay for some social service. These supporters would include individual
conlributors and patrons, foundations, corporations, and the government. These are,
il might be argued, the "buyers” from nonprofits similar to the buyers from
commercials firms. Bul such an argument falls short. These supporiers are
mnlri.tlluling to something which the economists call public goods. To o considerable

degree, they are not just buying something for themselves. They are not simply

23 There is, of course, nmo branch of human endeaver in which all ics
participants conduct themselves at or close te the idesl. A difficult
problem that public-serving nonprofits have is that because of their
particuler goals, to serve the public, help others, ece,(with the
attendant halo effsct), wher they do Fail, there is an understandable
tendency to criclecize them sll the mote harshly.
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expressing a preference fuf ﬁhat they believe will be useful to them. Thus, sirictly
speaking, the rational calculability of the competilive price systemn does not apply to
these payments. This statement assumes in part that the transactions that make up
the markel system are self-interested and that gifis are not, or at least they are nof
in the same way that the pria._:ﬂ systern assumes that people buying for their own
accounl are self-interested®.. What has just been said applies (o individual
contributions and grants from foundations. It does not, of course, apply to
government grants or contracis, but in the case of such paymenis, the government is
using tax moneys derived to pay for public goods to presumably simply carry out ils
mandate of producing such public goods. In all likelihood il also does not apply to
contributions from corporations which in most cases are done for markel-type
considerations. But corporate contributions make up such a small part of the
resources received by nonprofits that the general point, viz.,, that contributions to
nonprofits are made to supporl the provision of public goods and thus are not

assimmilable to analtyzes based on the .mmpetitive price system, is not compromised.

Thal nonprofits deal in public goods does, however, have a major implication for the

question presented by this paper, namely, il suggests thal when considering salary

2% Tp assimilate gifts for which the donor receives nothing tangible

in return co self-interested purchases in the market 13 a mistake =and
indicaces nothing more than a cendency to suppose the market Is the only
reality and all other putative spheres of human existence are ephemeral.
It is to make all choices eguidistant and on the same level; to Yender
life as being without cranscendence or perspective.
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levels comparisons should be made not to executives in the private, commercial
market bul rather to salaries paid to government executives in like positions.
Governments are the great and nonprofits the little purveyors of public poods. It is
taxpayers who "buy” public goods and services {from the government, and to some
extent, pace Swards and his tax base Lheories, the same might be said for nonprofits.
If governments are paying their exacutives too much, taxpayers may revolt. While
governments alse want to get the best person for the job and to do so may mean
going into the competitive market for labor, they do so under the view and
constraints of a taxpayer electorate. It may be argued that these similar constraints
apply to the publicserving nonprofit sector and so the cornpariscns to government

salaries are just the right ones for purposes of setling nonprofil salaries.
v

So far nnthing has been said that seriously questions the slandard assertion that the
markei should be the ultimate test of a person’s salary. In this Part some thoughts
are explored which suggest that the compelitive price system may not be the sole

measure for aonprofit executive compensation.

In my view the most serious crilique focuses on the individual who is demanding the
very high salary. Might it be appaosite to hold that it is preferable to have as people

who staff nonprofits those whose primary agenda is to achieve the poals of the
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nonprofit and not to make money, who ar;: entitled and expect to make a decent
living, bul for whom earning & living is secondary to their aspiration of helping others,
advocating a cause or producing beauty? To this suggestion would be added the
Following: while an isolated incidence of a very high salary would nat in itself be
damaging to the sector, the fact of one or two such salary awards may inevitably
breeds others and the long-term effect may be for more and more nanprofits to move
in this direction and perhaps this cumularive result would be damaging to the sector
as a whole. I will exarnine these two no doubt highly contestable propositions in

order.

To make the initial point as defensible as possible, let us begin by distinguishing
between what might be referred to as a reasonably high salary-and one that many
might think in most cases Lo be very high. Let us stipulate the amounnt of $200,000
with a favorable amount added for fringe benefits as a reasonably high salary and the
amount $400,000 with a favorable a,muu-nt adﬁed for .[ringf: as a very high salary. it
is only salarjes of $400,000 and up for which the suggestion is made that attracting
f00 may persons tc nonprofits who insist vpon such levels may ultimately be
damaging to the sector. This distinﬁticn puts the suggestion” in Iﬂl favorable position

because it makes it abundantly clear that the suggestion absolutely does not presume

23 NWamely, that it is preferable to have as people vho scaff
nonprofits those whose primaxy agenda is to achieve the pgoals of the
nonpreofit and net to make momey, who are entitled and expect to make »
decent living, but for whom earning & living 1s secondary te their
aspiration of helping cthers, advocating a cause or producing beauty.
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that ﬁﬁnpmﬂt personnel in order to confirm their bona fides ought o make very little
money, take an oath of paverty or irave] about wilh a hair shirl™. $200,000 is over
650% higher than the average salary in the United Staies today (and over 300% than
the average New York salary today). It is over 50% higher than what the Govermor
of New _Yﬁrk and Federal disirict court judges maks. Perhaps most significantly of
all it is nearly 425% higher Lhan the average executive director of a nonprofit makes -
in New York City. [ believe that the amount is sufficient for any family anywhere in

America to live comforlably on®,

To restate the first point, it is presumed thal if a candidate for a position demands

26 Tndeed, I would suppose that many Americsns would happlly accept
$200,000 plus full Fringe benefits as golng far towards helpling them reach
their matural desire co better themselwves.

2? The $200,000/$400,000 split is, of course, wholly arbitrary. If
Lt seems right today, it will nob romorrow. Thare surely is, however,
some amount which would command a wide comsensus as belng a perfectly
adequate sum to live well on in America coday, and, apodicrically, there
miist be an amount that 1= a great deal higher than chis. I am stipulating
this amount te be $200,000 with full Fringe benefits. To aveid quibbles
wa could just as well designate it K and the higher ameount Y.
Ferhaps, I should confess that I am aware that as a rhetorlical point T am
attampting to gain some persuasive powar by comparing 5200,000 plus full
fringe to whabt many other Americans make. Now attemprs Co make points on
the basis of compatisons has a somewhat lefrist tinge. (As does citing
Colletti, Tawney, Gorz and, heaven forgive, Marx.) Baising equity
questions based on comparisons of salaries is no doubt infra dig in the
Market World where efficiency concerns {Iin the Market World semse} are
properly pasramount. It Is a major and repested assumption of this paper,
however, that while the competirtive price system and all that it entails
1= perfectly suilted to the Markert World and powerfully efficacious thers,
all of its precepts and principles da not always apply to the Honprofit
World. And the converse of chis is that there may be some precepts and
principles from some non-Market World systems that do properly apply %o
the Mortprofit World. See Footnote 23 below. '
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a very hiph salary then that person has reasons for pursuing the position in addilion
to wanting to work 10 fulfili the purposes of the nonprofil organization, that these
reasons are strong and not trivia! and that they are in some way antithetical lo what
might be considered optimum for the occupant of such a position 1o held. To get a
berter sense of what 1 have in mind, 1 offer an observation by the laie Brilish
historian R. H. Tawney from.lhat part of his book The Acquisitive Society where he
is comparing those who work in the commercial field with professionals:
The essence of the latter, is that, though men enter il for the sake of
livelihood, the measure of their success is the service they perform, not the
gain which they amass. They may, as in the case ol a successful doctor, grow
rich: but the meaning of their profession, both for themselves and for the
public, is nat that they make money but that they make heallh, or safety, or
knowledpe or good governmenl or good law. They depend on it for their
income, but they do not consider that any conduct which increases their
income is on that account good™.
Whatever might be the case with the professions today, if one substiutes for
professicnals those who work in the public-serving nonprofii field, my meaning is
suggested®. To stale the point. blunily, the suggestion is that a certain "purity” of
purpose on ihe part of those who have substantive posilions in nonprofits is an ideal

goal that if we fall too far short on will produce harmful results. Imagine a rabbi of

a terple or a minister of » church whose coneerns in pursuing their work inchided

28 g _H. TAWNEY, THE ACQUISITIVE SOCIETY 94 (1920)

28 Tn writing The Acquisitive Society Tawney was pumping for =ocislism
{indeed, the book has been said te have helpad the Labor Parcy win 1ts
first election). At the point of the gquote set out in the text, he is
asking why industrizliscs cannot be more like professionals, that is,
engage in work for ics own sake and not to amass profit, With the total
collapse of socialiem this very anti-competitive market view has no doubt
been wholly discgedited, But that assuredly does not mean that its
application te the Nenprofit World has been discredibed.
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very high salaries. Intuitively something would be wrong. The point suggested here
is that the same goes for teachers, care-lakers, advocates, artists and the many other

workers who hold substantive positions in the public-serving nonprofil world.

Before proceeding, as an aside, 1 confess my anxiety that while my point would have
seemed obvious 75 years ago, today it will probably be regarded as quaint and
old-fashion, smacking of anti-laissez faire Viclorian economic notions. To which [
would reply that the poinl does have validity but that the paradigm shift reflected in
the trend towards analyzing everything in terms of the market (The Wall Sireet
Journal as the measuvre of reality) may have become so pervasive thal most are
blinded to the old truths. Whether the point Las maiter I should think would be a

major lopic of our discussion at dinner.

As stated the point is limited to “substantive” positions. Jobs such as financial
managemenl, development and similar adminisirative positions unm'rxéd w1|.h -
substantive concerns are not subject lo ils reach. A bookkeeper’s job is vastly
different than thai of a priest and the "purity" of purpose that might be desirahle for
the laller to possess is almost certainly not necessary for the uccupém‘s of such
adminisirative positions. The point is that while there may be reasons along the
lines thal are irying to be developed for limiling the amounts paid to people in
substantive posilions, no such reasons exist for not paying administrators whatever the

markel commands. A problem comes up ihen because there may be several



substantive positions superior to that of the administrator and this could present the
organization with the siluation of paying its administrators more then its execulive

director.

Before the point about purity of intentions could be accepted it would have Lo
overcome two powerful abjections. First, it can be fairly asked why it is thal a person
having two motives for working should be less able or less suitable to perform the job
in question than someone who was primarily interested in simply doing the work?
Second, who is to say thal this is the case or, what is essentially lthe same question,

how might anyone Lell that this is the case?

To reslate the point it is argued that for most nonprofit substantive positions it is
belter to have somecne who has no job-related molive for working other than her
interest in the job itself, that somehow this kind of vnsullied dedication assures finally
a higher quality of performance. An inslistencé ﬁmt ane’s job also produces a large
amounl of money means that such purity of motive is nol present. One might, for
example, prefer a doclor who is p_rimariljr interested in making her patients well to
one who has as an additional motive .rnakjng a sufficient amounnl c:f money to support

a high level of living”. Bul is it al all legitimate to argue Lhat the latter motive

30 pndre Gorz has had this to say on a similar point:

How the slighcesc suspicion that the primary objective of the
persons administering care Is to maximize their galns has the
effect of undermining the relatienships between doctors and
patients {or between ceachers and pupils or between carsrs and
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exposes the person in queslion to making decisions and judgments that are counter

to the best interests of the nonprofit arganization?

At Lhis point it may be apt 1o make a distinction between what such an additional
motive might do in itself, so-to-speak, to the occupant of the position being
considered on the one hand and on the other hand what it might cause others
(potential supporters, the public) to think. It might be quite wrong to maintain that
in fact such motives contaminate a person’s dedication to her job and yet nat off the
mark 10 suppose that many, quile possibly mistakenly, might think so. In the latter

case, what would be needed are sirong arguments explaining their error.

Befare continuing, recall that we are faciually supposing that a candidaie for a
posilion is not interested in taking il for less than what we have defined to be a very
high salary, viz., $400,000 or more with full fringe benefits. It might be asked why
possibly would such a person insist upon more than what we have stipulated tﬁ be é
high salary? It would seem not unreasonable to suggest that in most cases the

reasons must be self-regarding, a desire of attaining a standard of living that includes

those in their care) and cascs doubt on the quality of the
asslstance they nre providing. This assistance should, In
fact, be provided in the patient's interest, not the GP's.
This is the wery essence of the doctor-patient relationship
{or teacher-pupil relationship, etc.), and is a2 comdition of
its affecciveness. Persons adminisrering care must not have
& personal interest in people needing their cate. The money
they earn should be a means of exetcising thelr profession and
nokc its end. Somshow, ecarning their living should not so to
speak, come inte The bargain. A. GORZ, CRITIQUE OF ECONGMIC
BEASON 144 (1989) (emphasis in original}.
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a high level of expensive material goods, a desire for high social posilion and perhaps
a desire to be able to display unambiguously one’s superiorily. It is assumed then
thal self-regarding motives, such as these, exist along side a desire to ElEll'liEVE the :
purposes of the nonprofit by whom the candidate is being considered. To complete
the argnment it must be shown that such motives are somehow [ll-suited for the
sector. Perhaps it starts by suggesting that optimally it is desirable to have those who
have substantive positions in nonprofits hew to ideas and ideals that are above
personal interest and this goal, hard enough to altain under 2ny circumstances, 1§
nearly impossible for a person weighted with the sirang personal agenda we have
supposed. Following this line it might be suggested that consistent with the ultimate
purpose of nonprofits, namely that they primarily serve the public's interest,
promoting community js an important goal of many, if not all, of these nonprofits.
If this is so, then it might well be suspecied hat executives who insist upon very high
salaries are not going 1o be consistenily responsive to opportunilies to promote
| cormmunity,. Whelher all these things are so in facl, it may, along the lines sugpested
above, well be that many would think they are so thus putting a burden on those who

would justify very high salaries to explain why they are nol.

An attempt shall now be made to address the second powerful objeclion noted above,
namely, how can these assertions about purity of intentions possibly be validated,

They probably sound more like mere expressions of moral belief" or beliefs about

3l parhaps mo more than the expresslon of moral emotions.
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moral psychelogy than a description of how things actually are. As a slow start, could
not similar characierizations be made about the whaole "invisible hand" theory which
rests upon an asserlion of moral psychology, namely, that humans are primarily
motivated by self-interest {and, for lhose hard-nosed free marketers who apply its
principles w everything, that hurnans are exclusively motivated by self-interest)? Can
one assert any more definitely that humans are exclusively motivated by self-interest
than that they are exclusively motivated by something like doing-the-job-for-its-own-
sake or thar they are motivaled al different times in different contexts by self-interest
and doing-the-job-for-ils-own-sake? Admiltedly, making the possibility of something
like doing-the-job-for-its-own-sake acceptable does not show that someone might not
be motivated simultansously with respect to her nonprofit work by both self-interest
and a desire to achieve the goals of the nonprofit. But perhaps suggesting that the
premises of the Market World are also unprovable will make one more open to the
possibility Lhat there might be some merit in claims based upon a dimly perceived

theory of the Nonprofit World.

Far empirical support with which to meet the objection, perhaps we should look at
American health care. Surely, as has been suggested several times above, the care
of the sick would seem to be one place where concerns for personal profit cught to
be extruded. Patients may be sick, in pain and terrified, hardly a pn'slili(m lo bargain
in a market for their care. We might begin by noticing that althoupgh in terms of

performance American health care is nol particularly outstanding, yel, as a percent
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of gross national product, we spend more on health care than any place in the world.
In fact during the last thirty years or so health care spending has grown from less
than 6% 10 14% of gross national product. [ believe that no other major secfor of
our economy has fared anywhere near as well. In view of this is it possible that
personal interesi has not become a large factor in American health care? To add to
this, we have repeated reports of abuses by physicians who have ownership posilions
in testing labs® and of doctors who have curtailed services for the elderly because of
a sharp reductions in the payments they receive from Medicare®, And then more
recently, we have The Wall Street Journal report documenting widespread fraud in
the health “industry” estimated at $80 billion a year or ronghly 10% of total health
care costs”. Perhaps il would be conceded that self-interest in the Market World
sense is presenl in the American health care but, despite the above examples, tha
that in itself has caused no harm, that the purity of inlentions svggested by the

Tawney quote are not necessary to assure quality health care. But is there any doubt

82 This practice has come to be called "self-referral. " See footnote
35 below reporting on a recent Reader's Digest article on self referral.

3 Tha April 14, 1292 {iesue of the Wew York Times reporved an official
of the IRS as saying: "Many hospitals have adepted business methods like
pay incentive plans that causa hospitals to have financlal performance as
their primary purpese, racher then publlic service.”

¥ Soe lead article enctitled "Investigators GCrackdown on Fraud In
Health Industry" in the Aupgust 16, 18923 lssue of the Journal. among the
abuses ciced, in additien te the self-referral arrangements, are:
"dactors, laborakery and other healrch-care providers atcempting to
increase reimbursement by manipulating billing codes on Medicare or
private insurance forms;" "providers whose orders For tests and procedures
seem designed mostly to run up ceosts;? "pharmecists who substitute
ngemieric drugs for brand names;" and hospltals which may violate the
antilkickback laws by offering "lucrative contracts te doctors, ineluding
guaranteed income and free rent, in exchange for patient referrals.”

27



that patienls’ mistrust of doctors is growing” and that Lhis is surely counter to such
objectives as those sought by prevenlive medicine. That is it would seem that if you
are suspicious of your doctor you may not go for a visit until long after you should
have. From a more global perspective, is there not likely to be a connection between
Market World self-interest on the part of providers and the American system of
superb health care for the very weallhy and what mast informed observers regard as
the not notably cutstanding health care for the not-so-wealthy. As a final example,
many would agree that to the detriment of overall American health care there is
currently an jmbalance between higher paid specialists {Loo many) and lower paid
primary care physicians (too few). Can if seriously be doubted that concern for high
levels of compensation is a contributing facior 10 this trend? Finally, I would argue
that health care should be thought about just as 1 have sugpested one should

approach the Nonprofit World, that is, while 1t might be conceded thar an isolated

3% am I the only one who fears going to the doctor mot just because

of all the awful things he does to me or what he might tell me bur because
of the financial implications of the visIt?
A rvecent article in the Beader's Dipestc = entitled Cap You Trust Your
Doctorf Ic provides numerous anecdotes of the "wvictims of physician self-
referral . ” in the course of the article ‘It quotes Dr. Arnold Relman,
edlitor ameritus of The Wew England Journal of Medicine co the following
effect; "'The erosion of crust is bad for medicine and bad For patients.
1 ses little reason foxr self-referrnl other than the deetor's business
incerest.'" And then; "'0ur scciety hes become increasingly distruscBul
of physicians. Unfortunately, many doctors have brought this on themselves
by allowing commetcialism to encroach on the practice of medicine. '™ J.
Pekkanen, Can ¥ou Trust Your doctor? September 1993 Reader's Digest. 1
cite this article not because I believe that the journal In which it
appears has a repatation for high scholarly exeallence, but rather because
it is my belief that it is recognized as a quintessential maln-line
astabllshment organ of ocpinien.and thus may serve to deflect any suspicion
that my ideas are merely those of an off-the-wall furzy-headed romantic
crypbo-socialist.
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example of a provider whe might have a strong Market World self-interest would not
spoil the whole system, the presence of one or two such practitioners breeds others

and the ultimale result is ruinous.

This last point segues nicely into & short discussion of the second half of this paper’s
gverall argument, namely that the harm cauvsed by paying high salaries comes not
from the payment of any one particular salary but from the pattern that develops
from doing s0. Many no doubt might be paid very high salaries and remain as
devaled to carrying out the missions of their nonprofits as any Tawney professional®,
But as time goes by it seemns very likely thal growing numbers wiil be atiracted to the
sector who will in some sense be liable to being compromised by their needs for very
high salaries”. This proposition obviously cannot be praven bul il seems probable
and consislent with what common sense would expect. The implications of this for
nonprofit boards are interesting. If the point is accepted, then a nonprofit board
member when faced with a demaﬁd fnf si-t ?ery high salary should not think only of

the organization upon which s/he sits but of the sector as a whole. That is, a board

3 Furthexmore, sp far as one particular high salary goes, it would
be conceded that in terms of fulfiliing an erpanizacion's peoals not only
will that expendltute be the most efFicient expenditure of such funds as
could be made but thar the expenditure would satizfy something like Rawle'
difference prineiple. Thac iIs the advantages that would acerue co the
individual awarded the high salary would improve Lhe cenditions of the
leasc favarad.

3 The owverall ocutput of the sector would deteriorate and Rawls'
difference principle would not be sacisfied, 1,2, , the advanceges eccruing

to some by paying high salaries would moc improve the comdicions of the
least favored,
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member might be quité satistied that the particular candidate being considered would
not be corrupled by the salary but nonetheless decide for the good of the sector not
to make the offer® Deciding for the good of the sector against the immediate
interests of one’s organization is, of course, a very non-Market World kind af thing
to do but may be consistent with the Nonprofit World ethos. In this case taking only
the special interest of one's organizalion inlo account would not have the happy
consequences of the invisible hand but rather might smack more of the tragedy of the

commons”.

Finally we come to the facl of sheer size. Today some nonprofits have become
gigantic. There are a number of hospitals with annual operating budgets close to one
billion doliars employing over 7,000 people.  Universities are as large and larger.

Running organizations of Lhis size is enormously difficult requiring management skills

3 Yell now it Is a wery short step from here to nonprofit beards
colludlng to not pay their execurive directors more than X, very likely a
per se violation of the Sherman Act. This cpens up once again the wheole
guestion of the application of the Sherman Act to publlc-serving
nenprofiza. Rather than allowing chis footnote to swallow the paper, I
will leave this question For another day. S8uffice it to say, while it has
not been my conscious intent to bearc this horse (still very much alive In
my mind as well as in the mind of the dissent in the recent MIT Third
Circuit case}, one might find material herein wich which to do just thar.

3 See Hardin, The Tragé&g of the Commons, Science 162: 1243-1248
{1968Y,
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of the highest order. Indeed the kinds of skills needed are to a large extenl wholly
different than those that are needed for what were referred 10 as substantive
positions in Part IV. There I had in mind jobs that were much closer to aclually
doing the subsiantive work of an organization: teaching, healing, dancing, etc. While
the head_cf a hospital is expected fo know about medicine, there is much else s/he
is expected Lo know and (his much else will include knowing what is needed to run
any big enterprise, for-profit or nonprofit. Further as mentioned above, many of the
administrators of such huge organizations will be expected to perform very
demanding tasks requiring much skill and experience and svch people’s interest will
very likely be far away from what has been referred to as the ethos of the Nonprofit
World for which reason, as nated above, none of the arguments advanced as checks
on nonprofit salaries apply. Finally, once more, if the market demands that such
administrators be paid very high salaries and, as just suggested, there are no reasons
not Lo pay them such, how can an organization pay them at very high levels without,
Eﬂrlexam-]:i].e','a]so paying their CEOs at similar levels? What I conclude from all of
this is that the arguments suggested above in Parts 1II and IV simply do not apply to

. the nonprofit behemoths and there the market is indeed the test™!

0 How one decides what nonprofits are behemoths and therefor exempted
from che strictures suggested by this paper and what nonprefits are small
encugh to be covered iz bheyond me ac the present.
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