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I. ZPreleogue

Ae the general counsel of a university, two recent
federal appellate cases especlally intrigue me. The first,
chronoclogically, upheld a judicial award of tenure to a faculty
member at Boston University as a remedy for a jury finding of
unlawful gender discrimination. Brown v. Trustees of Boston
University, 891 F.2d 337 (lst Cir. 1989) reh. denied (19%0),
gert. denied 110 5.Ct. 3217 (19%0). The second reversaed an award
of summary Jjudgment in faver of Tufts Medical School against a
di=smissed medical student. The student had claimed unlawful
discrimination on the basie of disability (dyslexia}) in Tufts'
refusal to test him by a method other than short answer
examinations. Wynne v, Tufts University School of Medicine, 932
F.2d 19 (lst. Cir. 1991) (en banc).

The outcomea are interesting because they each may be
seen as significant intrusions into a core area of academic
decision making -- qualitative judgments of scholarly and
academic achievement. But because each decision appears in
purely statutory terms to be a parmissible, if not wholly
persuasive result, one is then inclined to ponder whether there
are constitutionally protected elements of academic freedom which
are threatened or at least igncred by the decisions.

For an audienge of readers/discussants whose interests
lie more in the general area of not-for-profit organizations than
higher educatlon law, I ask you, nevertheless, to read on., It

has been on the campuses of not-for-profit educational



institutlons, public and private, that the battle for academic
freedom has been waged over the decades against politicians,
governing boards and presidents, donors, and professcrial
colleagues.' Morecver, there is room for considerable
skepticism about the ultimate ability of for profit institutiocns
to place freedoms in research and publicatien of employees, for
example, above competing financlal interests of shareholders and
management. Indeed, in recent years, the growth of university-
industry collaborationa and the introduction of new financial
incentives for profeessors, universities, and theilr commerclal
collaboratore have highlighted some troublesome pressures which
profit motives place on choices of research topics, the
publishing of research results, and even standards for granting
tenure®. More importantly for the purposes of this paper, there
is a large array of general regulatory schemes which impact upen
the conduct of universities and which from time to time are

claimed to threaten an institution's academic freedom.?

TI. Institutioral Academic Freedom
In his concurring opinion in Sweezy v. New Hampshire,

354 U.5. 224, 263 (1967), Justice Frankfurter wrote of "the four

! See R. Hofstadter & W. Metzger, The Develcpment of
Academic Freedom in the United States 411-506 (1955).

o

ee D. Bok Beyond the lvory Tower, 149=-168 (1282),

* Compare Oaks, A Private University Looks at Governmental
Regulation, 4 J. Cell. & U. L. 1 (1976} with H. Edwards, Higher

Education and the Unhely Crusade Agajnst cGovernment Regulation
(1980).



essantial freedows of a unlversity -- to determine for itself on
academic grounds who may teach, what may be taught, how it shall
be taught, and who may be admitted to study."* While much of
the discussion and legal development of academic freedom focused
on protecting a faculty membher from the encroachments of
aﬁministratnrs or governing boards on hils or her own campus,’
other developments alluded to the right of the academic
institution itself to be free from inappropriate intrusicns.®

At common law there was a long-standing judicial
reluctance to impese traditional rules of liability on the
academic decisions of universities.” Courts recognized
extensive freedon from state regulation, apparently limited only
by requirements of geod-faith dealing and edherence to cverriding

public policy.?

“ This broad language represented the first time in which
the Supreme Court had suggasted that academic freedom was
protected by the First Amendment. Sae, Byrne, Academic Freedom:

A "sSpegia)] Concern of the First Amendment,” 99 Yale Law Journal

251, 290 (1589).

> Id. at 273=-279,

® Thaere is a robust debate in the literature about whether
there is or should be a doctrine of institutional academic
freedom. Ceompare, Byrne, supra, note 4 at 311-340 who strongly
endorses the concept with Finken, On "Institutional"™ Academic
Fraedom, 61 Tewan L. Rev. 817 (1983) who fears that its
recognition will conflict with and ultimately erode the academic
freedom of individual faculty members, Ses alsg Yudof, Three
Faces of Academic Freedom, 32 Loyola L. R. 831, 851=-858 (1987).

' Byrne, supra nots 4 at 323-327.

® Id. at 323. Academic abstention was often invoked to
remove the courts from evaluating the propriety of decisions to
dismiss professors or students. TIn Pegple gx rel. Pratt v.
Wheaton College, 40 Ill, 186, 187-88 {1886}, a student suspended
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The casas embodying academic abstention, however, offer
little insight into the raticnale behind it. One suggestion was
thal colleges operate in an insular, partly mythical world in
which the goals, ideals and values inherent in the university
mission differ significantly from those of society ag a whole.®
For this reason, traditional legal atandards were seen as
insufficient to evaluate academic decisions and judges themselves
ill-equipped teo second-guess the decisicons of university
administrators.if

The history of abstention and (to a lesser extent)

various states' recognition of a constitutilonal status for their

for vielating rules prohibiting "secret societies" gought
judicial reinstatement. The court stated:

But whether the rule be judicious or not, it
viclates neither good morals nor the law of
the land and is therefore clearly within the
power of the college authorities to make and
enforce. A dlscretionary power has baen
given them to regulate the discipline of
their college in such a manner as they deem
preoper, angd so leong as their rules viclate
neither divine nor human law, we have no more
autherity to interfere then we have to

control the donmestic discipline of a father
in his family.

° Byrne, gupra note 4 at 325.

" I4., See e.qg. Ward v. Board of Regenta, 138 F. 372, 377
(8Bth Cir. 1505) ("Questlons concerning the efficiency of a
teacher in an institution of learning, his usefulness, his
relations to the student body and to cther members of the
faculty, are so0 complicated and delicate that they are peculiarly
for the coneideration of the governing authorities of the
institution. It may be perfectly apparent to them that the
prasence of a teacher is prejudicial to the welfare and
discipline of the college, although it would be difficult, if not
impossible, to make it so appear to a jury by the prcductlan of
evidenge ln court.")



public universities, strengthened a tendency towards judicial
deference to discreticonary academic decisions.

In the years since the decision in Sweezy, discussions
of deference have acgquired more fraguent constitutional clething.

In Board of Curators, University of Missouri v. Horowitz, 435

U.s, 78 (1978), the Supreme Court held that the plaintiff had not
been deprived of either procedural or substantive dua process of
law in her dismissal from medical school without a formal campus
hearing into whether she had in fact falled to meet tha
institution's aceademic standards. Horowitz had recelved
satisfactory examinatlon grades, but was found deficient in
patient oriented skills and attention to perscnal hygiene, and
had been warned and counseled over a period of years.

We conclude that conaidering all relevant
facters, including the evaluative nature of
the inquiry and the significant and
hietorically supported interest of the schoel
in preserving ita present framework for
academic evaluations, a hearing is not
required by the Due Process Clause of the
Fourteenth Amendment. (435 U.S. at %0 n.3.,)

The Court further observed:

The decision to dismiss respondent ..., rested
on the academic judgment of schocl officials
that she did not have the necessary clinical
ability to perform adequately as a medical
doctor and was making insufficient progress
towards that goal, Such a judgment is by its
nature more subjective and evaluative than
the typical factual questions presented 1in
tha average disciplinary deoision. Like the
decision of an individual professor as to the
proper grade for a student in his couree, the
determination whether to dismiss a studsnt
for academic reasons regquires an expert
evaluation of cumulative information and is
not readlily adapted to the procedural tools
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of Jjudicial or administrative decision
making.... (Id. at 9g)

And, in rejecting the substantive due process claim,
the court observed:

Courts are particularly ill-equipped to
evaluate academic performance. (Id. at 92)

Similarly, in Regents of the University of Michigan v.
Ewing, 474 U.S5. 214 (1985) a unahlmous Supreme Court rejected
ancther dismi=sed medical student's c¢laim. Ewing had contended
that hie substantive due procesa rights had been arbitrarily
viclated by the school's refusal to permit him, unlike all
preceding students with a similar failure, to re-take a
particular national examination. Speaking again in broad terms
the Court stated:

When judges are asked to review the substance

of a genuinely academic decision, such ae

this one, they should show great respect for

the faculty's professional judgment.

Plainly, they may not override it unlase it

is such a substantial departure from accepted

academic norms as to demonstrate that the

persoh or committee responsible did not

actually exercise professional judgment. 474

.5, at 225.

While at one level Horowitz and Ewing appear to have
elevated the long standing common law traditien of abstention
from interference in academic matters to broadly phrasad
constitutional doctrine, the language of the principal opinions
avoids grounding the required deference in the First Amendment.

In his brief concurring opinion in Ewing, Justice

FPowell added,



Judicial review of academic decisions,
including these with respect to the admission
or dismissal of students, is rarely
appropriate, particularly where orderly
administrative procedurss are followed —-- as
in this casa. (Id. at 227)

His phraseclogy consc¢iously places evaluations of
studenta in a broader context of academic declsion making. In
the accompanylng footnote, Justice Powell references his own
concurring opinion in Horpwitz and his opinien in University of
California Regents ¥. PBakke, 438 U.S. 265, 312 (1378).

Academic freaedom, though not a specifically

enumerated constitutional right, long has

baan viewed am a special concern of the First

Emendment. (Id.)

The reference is worth observing not only because of
its First Amendment theme. In Bakke, the Court condemned the
setting aside of a fixed number of places in the incoming class
of a medical school (16 of 100} for members of specified minority
groups. HNevertheless, in dictum which has become a cornerstone
of affirmative action efforta on college and university campuses,
Justice Powell drew a connection between Frankfurter's "four
essential freedoms," especially the right to determine who may be
admitted te study, and a university's right to consider the
racial diversity of its student body as cne facter in tha
admissions process. Thus, it was suggested, the interpretive
boundaries of Title VI of the Civil Rights Act of 1964, when
applied to a university, are influenced by =some measure of

concaern for institutional academic freedom.

A further recognition ¢f instituticonal academic freedom



is found in Justice Steven's concurring opinion in Widmar v.
Vincent, 454 U.S5. 263 (1981). In Widmar, the Court found
unconstitutional a regulation at the University of Missouri which
prohibited student religicus groups from holding prayer meetings
on school property otherwise generally available to student
organizations. The university had erroneously understcood the
Establishment Clause to require such a prohibition. The maljority
stated that the University needed a compelling interest to
Justify content-based diecrimination against the religious speech
of students. 1In his concurrence, Justice Stevens arguad that
requiring a university to satisfy the compelling interest
standard might infringe a unilversity's own academic freedom to
distinguish between speech of high and low academic value.
Substantive decisions of adwinistrators deserve academic freedom
protection because they are necessary and appropriate in creating
the atmosphere of a university (454 U.S. at 278).

From these cases and themee 1t 1la argued,

acadenic abstention (has been} ralsed to a

conetitutional level: there it generates

forca comparable to other constltutional

norma, such as due proceasa. The principle

can aleg be directed te lagislatures and

administrative agencies, prohibiting them

from reducing the university to a passiva

instrument of political or utilitarian

galculation.i!

Nevertheless, as discussed below, the constitutional

threads of Sweegy, Heorowitz, Ewing, Bakke and Widmar have not

!} Byrne, supra, note 4 at 2331.
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restrained recent judiclal penstration into what many would
regard as core lilssues of academic freedom =-- awards of tenure and

choices of how to evaluate student competence.

III. Brown ¥. Trustees of Boston University

| In Brown v. Irustees of Boston University, 891 F.2d4 333
(lst Cir. 1989) reh. denied {1990), cert. denled 110 5. Ct. 3217
{1990), the plaintiff, denied tenure in the English Department at
Bosteon University, alleged breach of a faculty cellective
bargaining agreement, vioclations of Title VII of the Civil Rights
Act of 1964 and the Massachusetts antidiscrimination law.? Tha
jury made a finding of sex discrimination under the collective
bargaining agreement which the judge applied to the statutary
claims, not themselves triable to a jury.! The District Court
crdered that Brown be reinstated with tenure.

On appeal, the Univereity argued that the award of
tenure was improper because it was more intrusive than the
remedles ordinarily granted in Title VII employment
discrimination cases (such ae reinstatement and back pay) in that
it mandated a lifetime relatienship between the University and
the professor. Berause of the intrusiveness of tenure awards and

the First Amendment interest in academic freedom, the University

2 42 U.S.C. Section 2000e-2(a)(1l); Mass. Gen. L. ch. 151B
Eecticn 4.

** Under the Civil Rights Act of 1991 signed by President
Bush in late November, 1991, such a Title VII claim will now be
directly triable to a jury.



contended that a court should not award tenure unless there is no
dispute as to the professor's qualifications.?i*

The First Cilrcuit upheld the award. After
acknowledging the rarity of judicial awards of tenure as a remedy
for unlawful discrimination and stating a warinese of intruding
into academic tenure decisions, the Court insisted that once a
finding of unlawful disecrimination had been made, Title VII
required "make whole" relief as much against a university as
against any other defendant. The court quoted Frankfurter's
"four freedoms" language in Sweezy, pointed cut that
Frankfurter's source had heen statements mada by the Chancellors
of two South African universities at a conference of senior
scholara'® and then swiftly added that "academic freedom does
not include the freedom to discriminate against tenure candidates

on the basis of sex or other impermissible grounds." (Id. at 362)

' Boston University argued that the two prior federal
appellate cases upholding awards of tenure were distinguishable
on this ground. Xupdg v. Muhlenberg College, 621 F.2d 532 (3rd
Cir. 1980) (college found to have discriminated on the basis of
geX against a female professor by denying her tenure because she
lacked a waster's degree without having told her in advance that
she needed one; the district court's order that the professor be
granted tenure if she obtained her master's degree within two
years was affirmed. Ford v, Nicks, 741 F.2d 858 ({éth Cir. 1984}
("Ford I") (upheld an corder reinstating a professor, with tenure,
to an institution which at the time automatically awarded tenure
after five years of succesaful teaching; the professcr had been
discharged after four years in retaliation for helping his wife
flle a sex discrimination claim against the achool}).

¥ In seeming to highlight the neon-judicial character of
Frankfurter's source, the Court did neot mention that the
Chancellors were arguing against the right of their government to
apply race separation laws to a university's decisions on whom to
admlt as students. See Finken, supra note 6 at B46-847,
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It rejected tha suggestion of several amici that the case be
remanded for a non-discriminatory decision and found that the
Congreseional legislative histary in 1972 subjecting universities
to the reach of Title VII made a tenhure award an appropriate
remedy. Finally it obmerved that

| Brown's near unanimous endorsement by

¢olleagues within and without her department

suggests strongly that thersa are no lasues of

cellegiality or tha like which make the

granting of tenure inappropriate.

I3d. at 23532,

In focussing on the attitude of the court to the claim
of acadamic freedow, the opinion wmay be read in a variety of
ways., At one level, the court may have been persuaded that
because there had been a high degree of scholarly praise and
faculty support for Brown's tenure candidacy', a failure to
remand for a new academic evaluation by non-discriminatery
persons reprasented no ganuine threat to the University's freedom
to choose its tenured faculty. In any event, it rejected the
suggestion as being impractical on the ground that the original
tenure decision had been made eight years earlier. At trial, the
two principal discriminatory actors were portrayed as having been

Boston University's cutepoken president, John Silber, whose own

negative judgment on the candidate's file appears to have been

¥ Brown was unanimoualy recommended (22=0} for tenure by
her department and by the Appointments, Promoctions, and Tenure
Committee of her College. The University wide APT Committee was
supportive (9-2) and in a later vote, unanimous (10-0}. An ad
hoc Tenure Review Committee consisting of three professors fronm
outside Boston University produced a 2-1 favorable recommendation
in her favor. Id. at 341-344.

11



the decisive element in the tenure denial and the Dean of the
College of Liberal Studies. Perhaps a remand was also thought
(but not stated) to be futile in light of the presumed power of
the president.

At another leval, however, the opinion conveys some
sénse of indiffersence or even skeptlcism towards the academic
freedom claim. In declaring that "make whole" reliefl be as
available under Title VII against a university as against othsr
employers accused of unlawful discrimination, the court did not
pause very long to reflect on whether this should nacessarily ke
g in all cases.

First, in stating that "(t)here are nao cases ...
denying an award of tenure to a professor who has been found to
be the victim of a discriminatory tenure decision:" (Id. at 361
n. 21) the court appears to have overloocked two relevant
decisions 1in the sixth Circuit. In gutzwiller v. Fanik 860 F.2d
1317 (éth Cir. 1988}, the court of appeals reversed the district
court and directed the entry of judgment for the plaintiff
professor on her Titla VII, tenure denial claim. The court
declined, however, t¢ direct the district court en remand to
order rein=statement with tenure.

While a few courts have indicated a

willingness to award reinstatement with

tenure as a remedy in discrimination cazes,

Eee, e.g9., Kunda y. Muhlenberg Collage, 621
F.2d 532, 54€-51 (3rd Cir. 1980}, we believe
such relief will, in mest cases, entangle the
courts in matters hast left to academic
professionals. Acoordingly, such relief
should be provided in only the most
exceptional casas. Only when the court is

12



convinced that a plaintiff reinstated to her

former faculty position could not receive

fair reconsideration (i.e. consideration

without the taint of discrimination) of her

tenure application should it crder

reinstatement with tenura.
And in Ford v. Nicks 866 F.2d 865, 877 {6th Cir. 198%) ("Ford
II"y, in eiting the above quoted passage from Gutzwiller,the
Sixth Cirouit upheld the female professor's reinstatement but
overruled an award of tenure as an abuse of discretion by the
dietrict court.

Second, and more breadly, the concern is not that the
Brown court impermissibly read the language of the leading
authority which it cites on Title VII remedies, Albemarle Paper
Co, ¥. Moody, 422 U.S. 405 (1975). Despite a reading of
Albeyarle in the Sixth Circuit cases cited above which found a
significant degree of judicial discretion in the selection of
equitable relief in & tenure denial case, Albemarle did declars
that once Title VII liability has been imposed, a court should
deny "make whole" relief "only for reasons which i1f applied
generally, would not frustrate the central statutory purpeoses of
eradicating discrimination throughout the economy and making
perscens whole for injuries suffered through past discrimination.®
Id at 421. KNor is the concern that the Brown court overstated
the importance of Congresa' observation in 1972 that "women have
long been invited to participate in the academic process, but
without the prospect of gaining employment as serious schelars."
(891 F.2d at 362)

The unaddressed lssue in HBrown 1s whathar or net

13



universitles are different, and if so whether the difference has
some degree of constitutional protection which may affect the
permissible range of remedles under a federal or estate statute,
The sweep of the court's language seems to praclude recognition
of such a clalm in any tenure discrimination case, even where the
E?idance of scholarly entitlement is subject to greater dispute.
Indeed, in the First Circuit at least, once a jury has made a
finding of unlawful discrimination in a tenure denlal case, under

the jury instructions approved in Brown!' the remedy of awarding

' The Brown court also concluded that the trial jury was,
on the whole, properly inatructed and was not invited
impermissibly tec substitute its Judgment on a plaintiff's
entitlement to tenure for the judgment which would have been
reached on campus in the absence of unlawful discrimination. 1In
50 ruling, the court approved the fcllowing jury instruction (ss1
F.2d at 355)

Whether the plaintiff deserves tenure or not
is nat the test here, either. I would
suppose that deserving people are sometimes
awarded tenure and sometimes not. Certainly,
before you get -- that 1ls not the full test;
that is certainly one thing you have to
consider. Obvicusly, if she didn't deserve
tenure on any kind cf objective basis, the
university was guite right in turning her
down. If you find that she did desearvae
tenure, she was qualified on an egual basis,
then you have the question of whether she was
turned down for (lllegal reaschs).

Contrary to the court's confident conclusion, this language
certainly appears to invite the jury {a) to decide whether the
plaintiff deserved tenure and (b) 1f so, whether she was denied
tenure for impermissible reasons, instead of asking whether the
tenurae review proces=s on campus would hava reachad a different
result in the absence of unlawful diascrimination.

14



tenure seems to be avallable, and arguably mandatory.®

The jury found that, 'but for' sex
discrimination, Brown would immediately have
been granted tenure. BAwarding her tenure is
the only way to provide her the moat complete
rellef possibkble. (891 F.24 at 362)

IV. Wynne v, Tufts University School of Medicine

Ancther difficult question involving judicial deference

to academic judaments arose in HWynne v, Tufts University School

of Medicine, 932 F.2d 19 (1lst Cir. 1991} (en bang). The
plaintliff was a student who had been dismissed from medical
schoel because of unsatisfactory academic performance. EHe
brought suit, inter alla, for a violation of Section 504 of the
Rehabilitation aAct of 1973, 29 U.S.C. Section 794, alleging that
he waa an "otherwlsa qualified" person and that Tufts had failed
to make a statutorlly required "reascnable accommeodation" of his
disability (dyslexia) by insiating on the use of short answer
questione on certain of the firat year course examinaticns which
Wynne had failed.

The district court granted summary judgment toc Tufts.
A panel of the First Cilrcult reversed and remanded for further
proceedings, and upon a petiticon for rehearing en bang, the
panel's declsion was upheld by a 4-3 vote.

The separation between the en banc majority and dissent

8 After Brown, lower courts hava found little difficulty in
making remedlal awards of premotion in rank from associate to
full professcr of already tenured persons. See, e.d. Jew V.
Universlty of Jowa, 749, F.Supp. 546 (S5.D. Towa 1990): Bennun v
Rutgers, 737 F.Supp., 1393 (D.N.J. 1990).
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was a debate over judicial deferencea to academic decision=-making.
Superficially, thare was significant agreement among the seven
judges on the four contrelling legal issues of thse case. TFirst,
under the statute, a university is regquired to make a reasaonable
accommodation to a student's handicap, since with an appropriate
accommodation a perscn not appearing at filrst to be academically
qualified could demonstrate that he or she is in fact so.

Second, a host of case specific circumstances must be axamined in
determining what 1s "reasconable" in light of the needs of, and
possible harms to, the individual and the institution. Third,
some degree of respect for academic decision-making as
articonlated in Ewing is applicakle in judging who is "otherwise
fualified” and what is a "reascnable accommodation:" and fourth,
summary Judgment could possibly bae available in the context of
the academic testing hefore the court.

If the inetitution submits undisputed facts

demcnetrating that the relevant officials

within the institution considered alternative

meana, thelr feaaibility, cost and effect on

the academic program, and came to a

raticnally justifiable conclusion that the

available altarnatives would result either in

lowering academic standards or requiring

substantial program alteration, the court

could rule as a matter of law that the

inetitution had met its duty of seeking

reasonable accommodation. (932 F.2d at 26)

The written debate among the judges centered on whether
that test had been satisfied. The heart of the matter was the
degree of deference to be acoorded to a particular portien of an
undisputed affidavit submitted to the distriot court by the Dean
of Tufts Medical School to justify the use of the nmultiple choice
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exaninations at ieswe., The affidavit provided in relevant part:

11. The particular type and form of written,
multiple choeice (Type K) examinations
administered to Mr. Wynne and all firet year
Tufts students is expressly dasigned to
measure a student's ability not only to
memorize complicated material, but also to
understand and assimilate it,

12. In the judgment of the professiconal
medlcal educators who are responsible for
determining medical testing procedures at
Tufts, written multiple choice (Type K)
examinatlons are important as a matter of
substancea, not merely of form. In our view,
the ability to assimilate, intarpret and
analyze complex written material is necessary
for the safe and responsible practice of
modern medicine, It is emsential for
practicing physicians to keep abreast of the
latest developments in written medical
journals. Modern diagnostic and treatment
procedures often call for the reading and
assinmilation of computer-generated data and
other complex wrltten materials. Freguently,
and often under stressful conditions fraught
with the meost serious consequences,
physicians are called upon to make choicen
and decisicns based on a quick reading,
understanding and interpretation of hospital
charts, wmedical referance materjals and other
written resources. A degree from the Tufts
Univeraity School of Medicine certifies, in
part, that its holder is able to read and
interpret such complicated written medical
data quickly and accurately.

13. Tt is the judgment of tha medical
educators whe set Tufts' academic standards
and requirements that this and other
lmportant aspects of medical training and
education are best tested and evaluated by
written, multiple choice examinations of the
type given to Mr. Wynne and all of his peers.

The majority found the affidavit too conclusory,
failing to contain the detailed findings saild to be required by
the case law interpreting Section s04:

17



There is no mention of any consideration of
possible alternatives, nor reference to any
dlscusslon of the unique gualitles of
multiple choice examinations. There is no
indication of who took part in the decision
or when it was made. (JId. at 28}

Then, going beycond the details of the affldavit, to far
mere portenteous declarations, the majority reasoned that while
deference to the academlc judgment was due under the principles

of Ewing, the nature of the deference was affected by thes demands

of a statutory scheme.

The guestion in Ewing waa whether a
university had vieclated substantive due
process {i.e, had engaged in wholly arbitrary
action) in dreopping plalntiff from an
academic program after plaintiff had failed
several subjects and received the lowest
gcore 50 far recorded in the program. This
was a context where ngo federal statutory
gpligation impjpged on the academic
admipistrators; thelr freedom to make genuine
academic decisions was untrammeled. (Id. at
25) ({emphasis supplled)

The Ewlng formulation which limits judicial overrides
0of academic judgments to cases in which there has been "a
substantial departure from accepted academic norms" was not seen

as controlling. It is

not necessarily a helpful test in assessing
whether professicnal Jjudgment has been
exercised in exploring reascnable
alternatives for accommodating a handicapped
person. We say thia because such
alternatives may involve new approaches or

devices quite beyond accepted academic norms.
(Id. at 26}

In the Jjudgment of the majerity, Tufte, on the record
before the court, had not fulfilled its obligations under the
handlcap discrimination statute to demcnstrate that,

18



ita determination that no reascnable way
existed to accommodate Wynnea's inability to
parform adequately on written multiple-choice
examinations was a reascned, professicnal
academic judgment not a mere ipse dixit,

(Id.)

The dissenters, by contrast, found the Dean's affidavit
dispositive. The affldavit recited the views of the medical
educators who set Tufts' academic atandards and who belleved that

the demands of medicina "are best tested" by a multiple choice

exam. The obkvious alternatives of oral exame and essay-type
written exams had been considered less satisfactory because they
did not sufficiently test reading comprehension. Despite
evidence in the record that another medical school {Brown) would
have permitted Wynne to take an oral examination, the dissent
ingsisted that nc reasonable fact finder could find "a substantial
departure from academic norms." (Id. at 30) (emphasis supplied)

After observing that Wynne's psychological learning
dlsadvantage was closely related to a particular characteristic,
an inability to learn, which need not be legally “accommodated!
under Section 504, the dissenters made two further observations
about judicial deference.

{T)he designing of taests aimed at screening

out those whe will not become good doctors is

a quintessentially academic task, cloee to

the heart of a professlonal school's basic

missicn .,.. (T)he design of proper academic

tests (as far as thils record ias concerned) 1is

not iteelf a science, but, rather, is a

judgmental matter in reapect to which

teachers and deoctors are far more expert than

judges and juries. (Id. at 231)

The dissent (authored by Chief Judge Breyer, a former
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tenured professor at Harvard Law School) concluded with a concern
that judicial interventicns tend to harm the structure of
academic decislommaking con campusa,

These ... circumetances should caution us

against applying reasonable sounding legal

standards in a way that, as a practical

matter, would ferce universities to produce

the kinde of preoofa that seem to appeal

especially to courts -- "hargd" evidence,

testa of tests, statiatical studies =-- for to

do this is to take a basic educaticnal

decision away from those who may know the

moat about it, teachers using their own

subjective judgment and experience, and

place 1t in the hands of those (say, lawyers)

whe will have to defend an academic decision

in court. (14.)

In sum then, the diesent finds that Tuftse has met the
Ewing standard for exercising professional judament and cautions
that an inslistence on more proceedings and more proof will harm
the fabric cof academic decision making. The majority finds that
the Ewing test, while important, needs some modification because
of the presence of ceontreolling statutory standards which demand a
greater degree of justification by the university for its testing
methedelegy than stated in the record.

The internal debate on the First Circuit is not framed,
however, as a debate about competing definitions of deference,
much less a debate about constitutional law or Ilnfringements of
academic freedom. Why was this =o? After all, the dissent could
have chosen to argue that the failure of the Court to defer to
Tufts Medical Schoel had viclated a precept of conatitutiocnal
significance contained in Ewing, and that the majority had erred
in conforming the Ewing test to fit section 504 instead of
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interpreting Section 504 to fit Ewing. Perhapa such a frontal
argument, especially at this stage of the case, seemed
unnecessarily aggressive. The immediate result of the decision
is only a remand, not the override of an academlc judgment as to
who is qualifled to become a physician. No unaveoidable conflict
is yet presented between the command to reascnably accommodate
the disabled and the freedom to decide how something may be
taught or who may learn., Nevertheless, the cholce of the more
regtrained tone may be born of scmething more than Judicial

collegiality and patlence.

V. Conclusicne/Observations/Speculations
Why then, in Brown and Wynne was the idea of the

institution's constitutional academic freedom given such littla
recognition? The possibilities are several. First, the author
has chosen poor examples with which to explore the subject. If
so, I apologize, gentle readsr, for the intrusion on your time.

I thought that beyond the virtuea of being real and recent, they
were recurrent and reasonably close to the heart of the matter,
Second, the doctrine does not exist. Thie seems improbable. One
can imagina misguided hypothetical statutes which would guickly
preopel a majority of the Supreme Court to a square First
Amendment holding. The recent extravagant and unsuccessful claim
by the University of Pennsylvania that enfcrcement against it of
E.E.0.C. subpoenas for tenure records would viclate the First

Amendment has not ruled out, one supposes, an ability to defeat
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on conatitutional grounds an infringement which is beoth "direct®
and "content-based, " such as a xencphobic prohibition on
teaching a particular nation's language, literature or history.

Third, thea doctrinal underpiunings of the
constitutional c¢laim by an educational institution remain
undardevelopad and of uncertaln weight in many litigation
contexts, especially where the claim competes with public policy
enunciated in remedial legislation.

Fourth, the recent and immediately foreseeable cases
may not be cnee in which the constitutional language of Horowitz
and Ewlng should, in the end, produce resultz which differ from
those which courts are reaching on non-constitutional grounds,
Except at the hypothetical extreme, the presumed
constitutienalization of abstention has been overstated or, in
any event, is unnecessary.

Fifth, either Brown or Wynne or both were, in fact,
incorrectly decided (or unwisely silent in protective dicta).
Institutional academic freedom was incrementally eroded and the

harm will increase over time unless corrected by future opinions.

1* See University of Pennsylvania v. E.E.0.C., U.s. ,
110 &8.Ct. 577, BB7 (19920)}.

22



